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NUCLEAR ENERGY INSTITUTE MOTION TO STRIKE 

 
 On February 13, 2009, the Nuclear Energy Institute (NEI) moved to strike the State of 

Nevada’s (Nevada’s) Answer to NEI’s Petition to Intervene.  NEI argues that Nevada cannot 

answer NEI’s Petition because it is not a "party" within the meaning of 10 C.F.R. § 2.309(h)(1).  

Nevada anticipated that such a motion might be filed, and included a potential answer in its 

Answer.  However, Nevada answers again below.   

10 C.F.R. § 2.309(h)(1) provides that “the applicant/licensee, the NRC staff, and any 

other party to the proceeding” may answer a petition to intervene.  NEI objects that Nevada 

cannot answer and oppose NEI’s Petition because it is not a "party" within the meaning of 10 

C.F.R. § 2.309(h)(1).  This would mean that Nevada may be forced to litigate against an 

additional party (NEI) advocating the licensing of Yucca Mountain without being afforded any 

opportunity to object to that party’s standing or contentions, which is patently unfair.    
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Such an unfair result is easily avoided by a fair and reasonable reading of the regulations.  

NEI’s opposition to Nevada’s right to file must depend on the proposition that, when answers to 

timely petitions are due, only DOE and NRC Staff will qualify as "parties" who are entitled to 

file answers under 10 C.F.R. § 2.309(h)(1).  However, under the definition of "party" in 10 

C.F.R. § 2.1001, Nevada, affected units of local government, and affected Indian Tribes are 

already designated as "parties." NEI wrongly assumes that to be a "party," Nevada, affected units 

of local government, and affected Indian Tribes must be admitted as a party by some 

adjudicatory action, separate from and in addition to their designation as "parties" in 10 C.F.R. § 

2.1001.  However, 10 C.F.R. § 2.1001 defines "party" to include DOE, NRC Staff, Nevada, 

affected units of local government, and affected Indian Tribes, and then provides that "a person 

admitted under § 2.309 to the proceeding" would also be a "party" [emphasis added].  The 

Commission must have considered whether adjudicatory "admission" should be a precondition to 

party status and decided in the affirmative for "persons," but in the negative for DOE, NRC 

Staff, Nevada, affected units of local government, and affected Indian Tribes.   

To be sure, there is a proviso at the end of the definition of party in § 2.1001 that Nevada, 

an affected unit of local government, or an affected Indian Tribes "files a list of contentions in 

accordance with the provisions of § 2.309."  However, to be consistent with the preceding text, 

the proviso must be construed as a condition subsequent whereby party status, granted by 

regulation, is revoked by adjudicatory decision if no admissible contention is filed.  Moreover, 

the proviso language uses the word "files," looking to the future.  If NEI were correct that the 

proviso is a condition precedent, the language here would have been "filed." The Commission 

knows the difference between tenses, and the corresponding difference between conditions 
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subsequent and conditions precedent, because it used the past tense "admitted" when it 

established when "persons" would qualify as parties in the definition.   

NEI cannot offer any reason why the Commission would have wanted to preclude 

Nevada and the others from answering timely petitions and contentions, but then allow them to 

answer untimely ones filed after they are admitted as parties.1   

The text is clear: Nevada, affected units of local government, and affected Indian Tribes, 

are already designated as "parties" for the purpose of applying 10 C.F.R. § 2.309(h)(1), will 

remain so at least until after answers are due, and are entitled to file answers.   

Finally, 10 C.F.R. § 2.309(h) provides that § 2.309(h)(1) applies "[u]nless otherwise 

specified by the Commission, the presiding officer, or the Atomic Safety and Licensing Board 

designated to rule on requests for hearings or petitions for leave to intervene."  Therefore, even if 

Nevada is not now a party, it may request permission to file an answer, and Nevada so requests, 

based on its unique status as the host State, and the patent unfairness of being forced to litigate 

against an additional party (NEI) advocating the licensing of Yucca Mountain without being 

afforded any opportunity to object to that party’s standing or contentions.  

Respectfully submitted, 
 
Honorable Catherine Cortez Masto 
Nevada Attorney General 
Marta Adams 
Chief, Bureau of Government Affairs 
100 North Carson Street 
Carson City, Nevada  89701 
Tel:  775-684-1237 
madams@ag.nv.gov  
 

                                                            
1 The definition of "potential party" in 10 C.F.R. § 2.1001 is needed because "persons" who are not "parties" until 
they are admitted still need to participate as "potential parties" in the pre-application phase.  
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(signed electronically) 
Martin G. Malsch  * 
Charles J. Fitzpatrick * 
John W. Lawrence * 
Egan, Fitzpatrick & Malsch, PLLC 
12500 San Pedro Avenue, Suite 555 
San Antonio, TX  78216 
Tel:  210.496.5001 
Fax:  210.496.5011 
mmalsch@nuclearlawyer.com  
cfitzpatrick@nuclearlawyer.com   
jlawrence@nuclearlawyer.com  
 
*Special Deputy Attorneys General 
 

Dated:  February 23, 2009 
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