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CASE SUMMARY:

PROCEDURAL POSTURE: Appellant hospitza sought
review-of -a judgment from the-Superior Court (New-ler-
sey), which affirmed the Hospital Rate Setting Commis-
sion's decision denying it a working cash infusion.

OVERVIEW: After the state's comprehensive hospital
rate setting and cost containment legislation, N.J. Stat.
Ann. § 26:2H-18. became effective, appellant hospital
was among the first selected for phasing in the new rate
schedules. In appellant's submission to the state depart-
ment-of-health, it claimed a working capital deficiency-of
over one million dollars. The department analyzed the
submission and proposed a cost base and rates that did
not include a working cash infusion because of philan-
thropic funds available to appellant. Appellant sought
review, and both the hospital rate setting commission and
the lower appellate court approved the department's de-
termination. Affirming the lower appellate court's judg-
ment, the court noted that the fundamental purpose of the
legislation was hospital cost containment. The court held
that there was no indication that the legislature would
have excluded.philanthropic funds from initial working
capital computations. Therefore, the philanthropic funds
were properly considered in the rate application.

OUTCOME: The court affirmed the lower appellateI) court's judgment denying appellant hospital a working

cash infusion because of philanthropic funds available to
appellant.

CORE TERMS: working- capital, philanthropic, infu-
sion, health care, donor, patient, gifts, computation, de-
preciation, rate setting, new system, schedule of rates,
jpatient care, reimbursement,-payurs, available funds,
board-designated, transferred,- calculation, -ongoing,
prompt, urban, endowment funds, unrestricted, Planning
Act, fund raising, fixing rates, net revenues, separate
fund, legislative intent

LexisNexis(R) Headnotes

Healthcare Law > Business Administration & Organi-
zation > General Overview
[HNI]See N.J. Stat. Ann. § 26:2H-18d.

Administrative Law > Judicial Review > Standards of
Review > General Overview
Governments > Legislation > General Overview
[HN2]In deciding the validity of a regulation a court
must determine whether it is consistent with the policy of
the legislation. The court has held that the grant of au-
thority to. an administrative agency is to be liberally con-
strued in order to enable the agency to accomplish its
statutory responsibilities and that courts should readily
imply such incidental powers as are necessary to effectu-
ate fully the legislative intent.
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V Governments > Legislation > Interpretation
[HN3]In the absence of explicit indication of a special
meaning, words will be given their ordinary and well
understood meaning.

COUNSEL: Louis Pashman argued the cause for appel-
lant Barnert Memorial Hospital (Cummins, Dunn,
Horowitz & Pashman, attorneys).

Charlotte Kitler, Deputy Attorney General, argued the
cause for respondent Hospital Rate Setting Commission
(Irwin .L Kimmelman, Attorney General of New Jersey,
attorney; Andrea M. Silkowitz, Deputy Attorney General,
of counsel).

JUDGES: For affirmance -- Chief Justice Wilentz and
Justices Clifford, Schreiber, Handler and OHern. For
reversal -- None. The opinion of the Court was deliv-
ered boy O'Hern, J.

OPINION BY: O¶-ERN

OPINION
[*33] [**470] The question here is whether. 4 hos-

pital's available philanthropic funds may be included as. part of its working capital when the State fixes the hospi-
tal's initial rates under the hospital rate setting program
set out in N.J.S.,. 26:-2H 1 to -52. The dispute centers
about N.J.S.A.I26:2H-18 d, as implemented-by the--De-
partment's regulations, primarily N.J.A.C. 8:31B-4.16(a),
which regulation effectively includes such philanthropic
-[*34] funds as an element of initial working capital. We
hold that the regulation is [***2] valid and affirm the
judgment below denying :::the hospital the higher initial
rates sought in order to creýate additional working capital.

Bamert Memorial Hospital (Barnert) is a unique in-
stitution. It was established in 1908 to serve the needs of
the immigrant industrial, workers of Paterson whose
health care needs were not well understood or met by the
medical community of that time. From its founding it
has depended largely upon the generosity and private
philanthropy of the community it serves to provide capi-
tal funds.. As an inner-cit hospital, Barnert finds it in-
creasingly difficult to obtain such funds. Its concern
over growing demands on its existing hard-earned re-
sources prompts this appeal. Barnert wishes to preserve
and maintain the integrity of its capital funds in order to
meet pressing needs claimed to be inadequately funded
under the current reimbursement system.

The State's comprehensive hospital rate setting andOcost containment legislation, L. 1978, c. 83, amending the
Health Care Facilities Planning Act, L. 1971, c. 136, be-
came effective on July 20, 1978. Barnert was among the
first 26 hospitals selected for phasing in the new rate

schedules. [***3] The regulations of the Commissioner
of Health provided that the schedule of rates would be.
issued on or before January 15, 1980. See N.J.A.C.
831B-3.2(b). On December .31, 1979, prior to the
Commissioner's issuance of the rate schedule, the hospi-
tal transferred approximately $ 2 million in cash and
securities to the Barnert Memorial Hospital Center
Foundation, Inc. The foundation's funds were limited to
the exclusive benefit of Barnert. Those funds are the.
subject of this litigation.

The regulations, in fixing rates, contemplate that
each participating hospital would have or be provided
with adequate initial working capital. N.J.A.C. 8:31B-
4.46. Hospitals that did not have adequate initial work-
ing capital would receive. a "one-time" adjustment, to
rates -- a "working cash infusion" --.so that [*35] each
hospital in the system would begin operations with rea-
sonable working capital. N.J.A.C. 8:31B-4.47.

In Barnert's submission to the Department of Health
in support of its application for a schedule of rates, it
claimed a working cash deficiency of $ -1,014,000. The
Department analyzed the submission and proposed a
preliminary cost base and rates that did not [***4] in-
dlude a working cash infusion because of the available
philanthropic funds. Under N.J.A.C. 8:31B-3.32 the dis-
pute was submitted to the Hospital Rate Setting-Corn-
-mission (HRSC or-Commission)_for-determination. The
Commission voted-toideny Bamert a working cash infu-
sion, finding-that-the Department had properfy calculated
working capital needs in accordance. with the regulations
-and that Barnert had not established a special reason for
departure from those regulations. The hospital appealed
from the part of the Commission's final decision and rate
order, dated March 11, 1981, that denied it a working
cash [**471] infusion. In an unreported opinion the
Appellate Division affirmed. That court disagreed with
Barnert's argument that the statute requires a "blanket
exclusion of all monies of philanthropic origin" and dis-
tinguished the one-time cash balance computation for
working capital infusion from the rate computation based
on prospective revenues. We granted certification. 89
N.J. 442 (1982).

I

L. 1978, c. 83 reflects a distinct and comprehensive.
approach to the problem of providing adequate medical
care to the citizens of the State at reasonable costs.
[***5] The Senate Committee's statement declares that
it effects major changes in state law.

Prior law authorized the Commissioner to set rates
only for Blue Cross and governmental programs, such as
Medicaid. L. 1971, c. 136, § 18. However, the State had
no authority over the rates that hospitals charged private
insurance carriers or the uninsured. Consequently, these
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groups sometimes paid higher rates for the same ser-
vices. See generally Borland v. Bayonne [*36] Hosp..
72 N.J. 152, 159. cert. den., 434 U.S. 817, 98 S.Ct. 56, 54
L.Ed.2d 73 (Q977) (differing. treatment not a denial of
equal protection). The act extends the state's supervision
and control of hospital rates to all such payors.

Second, the act seeks to alleviate the single most
pressing problem facing urban hospitals by requiring the
cost of unreimbursed indigent care to be considered in.
the State-controlled hospital rate and charged to all pay-
ors. Hospitals, especially those in the state's urban areas,
such as Barnert, incurred substantial costs in caring for
people who could not pay for their own treatment.

Third, and perhaps most strikingly, the legislation
institutes an entirely [***6]. .-new system of paying hospi-
tals for patient care that seeks to reduce waste and in-
crease efficiency by shortening patients' hospital stays.
This is called the Diagnosis Related Group (DRG)
method of reimbursement . NJ.A.C. 8:31B-3.12(a). The
new system pays hospitals a fixed price for each case
rather than an average daily rate for all patients. In other
words, New Jersey hospitals are now paid• a precise
amount based on the nature of the condition they treat,
not the length of time that a patient is hospitalized.,

1 Although not all New Jersey health care pro-
fessionals agree that the legislation has-achieved
-all of its goals, this feature -has gained enough-at--
tention to become the prototype of a new system
proposed by the federal Secretary of Health and
Human Services to. pay hospitals for elderly pa-
tients under the federal Medicare program. N.Y.
Times, Oct. 24, 1982, § 1 at 58.

The legislation establishes a new rate setting pattern
to effectuate these changes. The HRSC consists of the
Commissioners [***7] of Health and Insurance and
three members of the public- The Commissioner of
Health proposes for each hospital the preliminary cost
base (an estimate of the actual costs of patient care with
specified. adjustments) and the rates the hospital shall
charge to recoup those costs. The HRSC approves or
adjusts the proposed preliminary cost base and a sched-
ule of rates. N.J.S.A. 26:211-4.1 b. Likewise, the Com-
missioner proposes [*37] and HRSC makes automatic
periodic adjustments to the preliminary cost base and
rates. N.J.S.A. 26:2H-18.1b, c.

At its inception, therefore, in 1978, the program rep-
resented a dramatic break in the customary way of doing
business for New Jersey's health care institutions. An
essential component of the program was the recognition
that in order for a hospital to operate efficiently and pay
its bills promptly it needed sufficient working capital.
The Commissioner foresaw an especially difficult transi-

tional period for hospitals moving from a prior system of
billing to the new system. The regulations recognize two
phases of working capital:

1. Provision for an initial infusion of
working capital for those hospitals lacking
a reasonable [***8] working capital posi-
tion as of the date of issuance of their ini-
tial Commission approval Schedule of
Rates; and

[**4721 *2. An ongoing working

capital provision for all hospitals.
[N.J.A.C. 8:31B-4.46(a)].

There is no dispute about the ongoing working capi-
tal provision for all hospitals. 2 The dispute concerns
initial reasonable working capital. It was expected that
each hospital would have reasonable operating cash
equal to seven: days of net revenues related to patient
care or, for ease of calculation, two percent of annual net
revenues. N.J.A.C. 8:31B-4.47(c). In Barnert's case, this
formula yielded the claimed deficiency of $1,014,000.

2 Every, hospital is entitled to have necessary
working capital included in computation of its
rate base. The cost of working capitalunder the
-regulations-is-defmed-as one -percent of -patient
service billings-per month. The schedule of rates.
includes a provision for working capital require-
ment of five percent of gross revenue related to
patient care and contemplates allowance of dis-
counts for prompt payment by payors. N.J.A.C.
8:3iB-4.48(c).

1***9] The issue is whether, in determining the
hospital's entitlement to an initial cash infusion, the
available funds transferred to the foundation may be con-
sidered as unrestricted cash and part of initial working
capital.

II

The central controversy involves the hospital's ar-
gument that the statute and its history show that the Leg-
islature clearly [*38] intended that philanthropic funds
not restricted by the donors but set aside by a hospital
must be excluded when considering all rate calculations
for hospitals under the legislation.

The hospital emphasizes these portions of N.J.S.A.
26:2H-18 d:[HN1]

In determining proposed payments to
hospitals, the commissioner shall take
-into account a facility's income from all

Page 3



92 N.J. 31, *; 455 A.2d 469, **;
1983 N.J. LEXIS 2340, ***

sources, including specific purpose grants
and other funds from governmental
sources, but excluding income and princi-
pal from board or donor restricted funds,
gifts and special fund raising projects.

The regulations implementing the program, -how-
ever, state:

When funds with externally imposed re-
strictions are received, they must be re-
corded in a separate fund. (Although
Chapter 83, P.L.1978 refers to "donor or
board restricted funds" [***10] (Section
18), the Hospital Audit Guide notes that
"the term 'restricted' should not be used in
connection with board or other internal
hospital appropriations or designations of
funds". Page 8.) [NI.JAC. 8:31B-
4.16(a) .3

In reliance upon this regulatory provision, the Depart-
ment held that the transferred funds did not constitute
"board restricted funds" but constituted "board desig-
nated- funds" and could be considered as part of the initial
working capital. The hospital counters -that the legislative
history resolves any ambiguity in-favor of its. position. It
relies in particular upon the amendment of May 11,
1978, that added the specific phrase "board or donor re-
stricted" to the legislation and the Senate subcommittee
reference to the section that stated:

Section. 10, subsection d [of L.1978, c.
83, amending L.1971, c. 136, § 18] Ap-
proved amendment to broaden kinds of
hospital income which commissioner
must exclude from consideration in de-
termining proposed payments to hospitals
.... ' [Minutes, Senate Inst., Health -and
Welfare Comm. 2 (May 11, 1978)].

The hospital also relies on the Assembly statement that:

[**473] [***11] The committee ...

understands that the exclusion, as an ele-
ment of income, of board or donor re-
stricted gifts and funds is intended to en-
courage charitable [*39] donations to
hospitals from the general public and
other sources. [Assembly Inst., Health and
Welfare Comm. Statement, Senate No.
446 (June 19, 1978)].

3 The Hospital Audit Guide is prepared by the
Subcommittee on Health Care Matters, Am. Inst.
of Cert. Pub. Acct. (1972). The relevant para-
graphs on "Board-Designated Funds" retain the
same wording through the fourth edition (1982).
The Department amended the regulations for the
1981 rate year but they are substantially the same.
4 The text of the bill as introduced was:

In determining approved 'pay-
•ments to health care facilities, the
commissioner shall take into ac-
count a facility's income from all
sources, excluding income from
restricted endowment funds, gifts,
special fund raising projects and
investments. [Senate No. 446, § 9,
1978 Session].

In deciding the validity [***12] of a regulation a
court must determine whether it is consistent with the
policy of the legislation. New Jersey Guild of Hearing

_JAidDispensers v. Long,*75 NJ 544, 562 (1978R. "This
Court has -held-that the grant of authority to an-adminis-
trative agency is to be-liberally construed in order-to en-
able the agency to accomplish its statutory responsibili-
ties and that courts should readily imply such incidental
powers as are necessary to effectuate fully the legislative
intent." Long, at 562 (citing In re Suspension of Heller,
73 N.J. 292, 303 (1977); Cammarata v. Essex Cty. Park
Comm'n, 26-N.J. 404, 411 (1958); Lane v. Holderman,
23 NJ. 304, 315 (1957)).

An agency charged with implementation of a statu-
tory program to assure health and safety of the public
_nust- have the ability to achieve the statutory purpose,
even when there is no express grant of power. Cf.
GATX Terminals Corp. v.. Environmental Protection
Dep't, 86 N.J. 46, 52 (1981) (statutory power to clean up
spills provides basis to prevent spills); New Jersey Ass'n
of Health Care Facilities v. Finley. 83 N.J. 67, 79, app.
dism. sub nom. Wayne Haven Nursing Home v. Finley
1***13] , 449 U.S. 944, 101 S.Ct. 342, 66 L.Ed.2d 208
(1M (statutory power to require facility to provide
adequate service implies power to allocate beds to indi-
gents). Here the power was more than implied. There
was an express statutory authority for the Commissioner
to propose the preliminary cost base and the HRSC to set
the rates and therefore consider the relative need for
working capital. In this process of fixing rates, provision
for a working cash infusion recognizes that a hard-
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pressed, urban hospital has special cash needs in order to
pay its bills. The agency concluded that hospitals with
available funds, like [*40] Barnert, can pay their bills in
a prompt manner and do not need the initial infusion of
working capital.

Of course, an administrative agency may not under
the guise of interpretation give a statute a -greater effect
than the language allows& Service Armament Co. v.
Hyland, 70 N.J. 550, 563 (1976). [FHN3]In the absence of
explicit indication of a special meaning, words will be
given their ordinary and well understood meaning. Levin
v. Parsippany-Troy Hills TR., 82 N.J. 174, 182 (1980);
Safeway Trails, Inc. v. Furman, 41 N.J. P***141 467,
478 cert..den., 379 U.S. 14, 85 S.Ct. 144, 13 L.Ed.2d 84
(12941. However, here we do not deal with language
whose meaning is "ordinary and well understood." The
words "board or donor restricted,. although seemingly
simple, should be viewed in the context of the entire leg-
islation. They are technical hospital accounting terms.
A fundamental purpose of this legislation is hospital cost
containment. N..JS.A. 26:2H-1. Although the Legisla-
ture did direct the exclusion of charitable funds from the
ongoing rate system, there is no indication that it would
likewise have excluded these funds from initial working
capital computations. Such a policy would increase pa-
tients' rates to augment initial working capital that was
already available for temporary use during the start-up
period. This legislative-intent would be circumvented by

-permuitting the hospital board to convert -donor-
unrestricted gifts into restricted ones. The Department's
interpretation of the statutory language is that inthis con-
text board-restricted applies only to -board-generated
funds and not to donor-unrestricted funds. The regula-
tions thus consider as board-restricted certain internally-
generated [*** 15] funds for plant and equipment.
N.J.A.C. 8:31B-4.16(c) 1, 2.

The Hospital Audit Guide referred to in the agency
regulation predates the legislation and explicitly differen-
tiates between [**474] board-designated funds and re-
stricted funds, explaining the phrases in this way: "Unre-
stricted sources may be appropriated or designated by the
govering board for special uses." Hospital Audit Guide,
supra, at 8. All recognize that the hospital [*41] board
has authority to rescind its action and reappropriate the
funds. I For this reason the HRSC decided that available
funds should be regarded as unrestricted funds.

5 Over the years Barnert had accumulated its
philanthropic contributions in a separate fund
known as a depreciation or endowment fund.
Much of the record concerns the transfer of funds
from the depreciation fund to the foundation, but
for the purpose of this appeal, Barnert concedes
that if the Department had the right to include in

working cash those philanthropic contributions in
the depreciation fund, then Barnert's entitlement
to a working cash infusion would be reduced.

By resolution dated January 19, 1977, Ba-
mert's Board of Trustees added "all available in-
vested funds" (cash and securities) to its depre-
ciation fund for capital purposes, to be borrowed
for operating expenses as necessary. On May 16,
1979, the Board adopted a policy that the fund
"should not be... absorbed by operating activi-
ties.. . ." The hospital had borrowed a total of $
870,000 from these funds as of March 14, 1980.

[***16] Rate review proceedings under the Health

Care Facilities Planning Act are in the nature of quasi-
legislative determinations analogous to rate-making for
regulated industries. See In re 1976 Hosp. Reimburse-
7nent Rate for Kessler Mem. Hosp., 78 N.J. 564, 576-77
(1979) (Handler, J., conicurring). This function "invokes
judicial deference to the discretion exercised by the
agency experts." Kessler, at 577 and cases cited therein.
On review, then, "[wle are... warranted in placing con-
siderable weight on the construction of the statute.., by
the administrative agency charged by the statute with the
responsibility of making it work." The Passaic Daily
News v. Blair, 63 N.J. 474, 484 (1973). We do so here in
view of the technical issues involved and we hold the
regula•"on-valid and the funds properly considered -in'the

-rate application.

In reaching this- conclusion, we do not disregard the
hospita.s argument that the Department's position is in-.
consistent because it includes board-designated philan-
thropic funds, if not restricted by the donor, in the deter-
mination of a hospital's initial working cash but excludes
them from the calculations for other purposes. [***17]
The Department believes that it best fulfills the legisla-
tive purpose of encouraging philanthropic funds by dis-
regarding [*42] such gifts in calculating current rates
but not in determining initial working capital. Its theory
is that, since the assets are available, even if they are
from a philanthropic source, there is no reason to add
another layer of rates that payors would have to.pay in
the form of a working cash infusion. Once the hospital is
on the system, and is receiving reimbursement for all its
reasonable costs, the assets that were available *at the
time for working cash would thus be replaced. It is, the
Commission argues, simply a matter of timing and not an
impermissible inclusion of philanthropic sources of in-
come. The hospital's position has been forcefully ad-
vanced, but we believe that this is a permissible interpre-
tation of the legislation, within the discretion of the
agency. See GATX Terminals Corp., supra, 86 N.J. at
52; New Jersey Ass'n of Health Care Facilities, supra, 83
N.J. at 79. 6
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6 The hospital also urges us to consider compa-
rable legislation enacted in other jurisdictions.
See 1980 Cal.Stat. 887; 1980 Conn.Acts 13; 1980

•Fla.Laws 351; 1980 Mass.Acts 287. The federal
"Hospital Philanthropy Act of 1980," intended to
encourage philanthropic support for health care,
expressly provides that the exclusion of income
in determining reimbursement under federal
payment programs "shall apply to grants, gifts,
and endowments, and income therefrom, made or
established after the date of the enactment of this
Act [Dec. 5,1980]." P.L. 96-499, § 901(b), 42
U.S.C.A. § 1320b-4 note. Each evidences an in-
tent to shelter philanthropic -funds from the hospi-
tal rate setting process, but they do not bear di-
rectly upon the issue in this case, which concerns
only a one-time computation based on past dona-
tions. The State recognizes that the policy im-
plicit in the several state statutes is an important
concern but argues that the statutory purposes can
be filly effectuated by its policy.

[***18] [**475] One final point remains with re-
spect to an alleged discriminatory application of the
regulations by the Commission's grant of working cash
infusion to another hospital under analogous circum-
stances. HRSC had approved a working cash infusion of
$ 160,000 for Warren Hospital. That hospital had al-
ready committed all of its depreciation or endowment
funds to a proposed construction project. Liquid assets
were not available for working capital. The asset con-
sisted of an ownership interest [*43] in a medical arts
building for physicians' practices. According to the
Commission, practical use of the asset to obtain working
capital would have required liquidation of the mortgage.
Thus, the Commission believed, in its discretion, that the
ownership interest should be disregarded as an available
asset for initial working capital and therefore that case is
to be distinguished from this case where the assets were
liquid.

The judgment below is affirmed.
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W WILENTZ, and Justices CLIFFORD, HANDLER,POLLOCK, O'HERN, GARIBALDI and STEIN. For
affirmance--None. The opinion of the Court was
delivered by STEIN, J. POLLOCK, J., concurring.
GARIBALDI, J., joins in this concurrence. POLLOCK
and GARIBALDI, JJ., concur in result.

OPINION BY: STEIN

OPINION
[*4] [**1258] These appeals concern the validity

of a regulation adopted by the Council on Affordable
Housing (COAH) authorizing [***3] municipalities
[*5] that seek substantive certification of regional fair-
share plans for low- and moderate-income housing to
make available an occupancy preference for fifty percent
of such housing to income-eligible households that reside
or work in the municipality.

Pursuant to N.JS.A. 52:27D-314 of the Fair Housing
Act (L. 1985, c. 222), COAH granted substantive
certification to the housing-element and fair-share plans
filed by the Townships of Denville, Hillsborough,
Holmdel, and Warren, and the Boroughs of
Bloomingdale and Roseland. The Public Advocate of
New Jersey (Public Advocate) appealed all of COAH's
orders, and the Appellate Division affirmed the grant of

w substantive certification to each of the six municipalities.
Three 6f the Appellate Division decisions are reported:
In-- re .Petition for- Substantive Certification Filed
[**1259] by the Township of Warren, 247 N.J.Super.
146, 588 A.2d 1227 (1991); In re Petition for Substantive
Certification Filed by, the Township of Denville, 247
N.JSuper. 186, 588 A.2d 1248 (1991); In re Petition for
Substantive Certification Filed by the Borough of
Roseland, 247 NJ.Super. 203, 588 A.2d 1256 (1991).
[***4] In each of the six appeals, Judge Shebell
dissented from that portion of the court's opinion
upholding the validity of the fifty-percent-occupancy
preference, which had been incorporated in each of the
municipality's fair-share plans in accordance with
COAH's authorizing regulation, N.J.A.C. 5:92-15.1. In
all six cases the Public Advocate appeals to this Court as

of right, Rule 2:2-1, as do the Morris County Fair
Housing Council and the Morris County branch of the
NAACP but only in respect of In re Township of
Denville, supra, 247 N.J.Super. 186, 588 A.2d 1248.

The six municipal parties to this appeal had been
defendants in actions instituted in the Law Division, prior
to adoption of [*6] the Fair Housing Act, NJ.S.A.
52:27D-301 to -329, in which their zoning ordinances
were challenged as violative of the Mount Laurel
doctrine for their failure to provide a reasonable
opportunity for the construction of housing affordable to
lowerincome households. See Southern Burlington
County NAACP v. Township of Mount Laurel, 67 N.J.
151, 336 A.2d 713 (Mount Laurel [***5] I), appeal
dismissed and cert. denied, 423 US. 808, 96 S. Ct. 18, 46
L.Ed.2d 28-(1975), and 92 N.J. 158, 456 A.2d 390 (1983)
(Mount Laurel II). After adoption of the Fair Housing
Act, the cases were transferred to COA-I pursuant to
N.JS.A. 52:27D-316, and the municipalities filed
housing elements and fair-share housing plans with
COAH. See N.J.S.A. 52:27D-310, 311. The
municipalities' requests to transfer the litigation to
COAH from the Law Division were treated by COAH as
equivalent to petitions for substantive certification. See
Hills Dev. Co. v. Township of Bernards, 103 N.J. 1, 38 n.
10, 510 A.2d 621 (1986). The Public Advocate and other
parties filed objections to the municipal plans. I With
respect--to.each of the six -municipalities, the -Public
Advocate objected to the fifty-percent-occupancy
'preference for -residents and workers, emphasizing that
the percentage of minority residents in each of the
municipalities was substantially smaller than the
percentage of minority residents in [***6] their related
housing regions. In .support of that assertion, the Public
Advocate presented to COAH the following percentage
comparisons of minority (African-American and
Hispanic) households for each of the municipalities and
their respective fair-share regions, based on 1980 census
data:

Municipal Percentage Regional Percentage
of Minority Residents of Minority Residents

3loomingdale 1.5 20.9
)enville 1.1 52.0
illsborough 2.8 8.9
olmdel 1.7 8.6
oseland 1.0 52.0
arren . 1.3 8.9
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W [*7] The Public Advocate contended that the
occupancy preference constituted a racially-
discriminatory standard that perpetuated exclusionary
zoning in violation of the New Jersey Constitution,
article 1, par. 5; the Fair Housing Act; the federal Fair
Housing [**1260] Act, Title VIII of the Civil Rights
Act of 1968, 42 U.S.C.A. §§ 3601-3631 (federal Fair
Housing Act or Title VIII); and the Law Against
Discrimination (LAD), N.JS.A. 10:5-1 to -42.

1 A brief summary of each of the municipal
plans is set forth in Appendix A.

[***7] A mediation and review process ensued, see

N.JS.A. 52:27D-315, in the course of which some of the
technical objections to the various fair-housing plans
were resolved. The mediators uniformly declined to
address the challenges to the occupancy preferences,
viewing the Public Advocate's position as tantamount to
an assertion that COAH's regulation authorizing the
occupancy preference was invalid. On the basis that
issues that had been submitted to mediation remained-
unresolved, the Public Advocate requested that the
occupancy-preference issue be transferred to -the Office
of Administrative Law as a contested case. See N.JS.A.
52:27D-315(c). COAH rejected the Public Advocate's. request for an adjudicative hearing, and proceeded to
adopt resolutions granting substantive certification to the
-housing elements and fair-share plans of each '6f-the
municipalities. tIn the course of -its deliberations
concerning the Holmdel petition, COAH issued an
opinion that summarily addressed the various challenges
to the validity of the occupancy preference:

To the extent that [the Public
Advocate's] concerns [about the
occupancy preference] arise out of alleged
racial disparities between [***8]
municipalities, such actions are beyond
the Council's mandate as set forth in the
Fair Housing Act, and the Council
concludes that it is thus an inappropriate
forum in which to seek to redress such
grievances.

The Appellate Division comprehensively addressed
the validity of the occupancy preference only in its
Warren Township [*8] opinion, supra, 247 N.J.Super.
146, 588 A.2d 1227.. The court categorized the Public
Advocate's contentions as constituting a facial challenge
to the validity of N.JA.C. 5.'92-15.1, the. occupancy-
preference regulation. Id. at 157, 588 A.2d 1227. That

* regulation provides:

For all low and moderate income
housing units provided in inclusionary
developments, municipalities shall
establish occupancy such that initially, no
more than 50 percent of the units are
made available to income eligible
households that reside in the municipality
or work in the municipality and reside
elsewhere.

The Appellate Division acknowledged that COAH had
refused the requested referral of the occupancy
preference's validity to the Office of Administrative Law,
[***9] but observed that no adjudicative hearing was
required because no material factual data were in dispute.
Id. at 159-60, 588 A.2d 1227. The court upheld the
validity of the occupancy preference as an appropriate
exercise of COAH's rulemaking Power under the Fair
Housing Act; Id. at 170-74, 588 A.2d 1227. The court
rejected the contention that the occupancy preference
violated either the federal or state constitutions based on
the absence of any allegation that the occupancy
preference was intentionally discriminatory. Id. at 175,
588 A.2d 1227. The Appellate Division also concluded
that even if -the- occupancy preference had •a disparate

-- racial impact,-it would not-violate federal or state statutes
because-it furthered -egitimate governmental interests.
Id. at 176-77, 588 A.2d 1227. The dissenting member
concluded that the occupancy preference violated the
constitutionally-protected right to travel, id. at 183-86,
588 A.2d 1227, also [***10] noting that the preference
lacked statutory authority, id. at 183, 588 A.2d 1227, and
"disserv[ed] the purposes of our Mount Laurel holdings."
Id. at 186, 588 A.2d 1227.

In_ its Warren -Township opinion, the Appellate
Division also addressed and sustained the validity of
Regional Contribution Agreements (RCAs), expressly
authorized by the Fair Housing Act, N.JS.A. 52:27D-
312a, permitting two municipalities to contract for the
transfer by one to the other of up to fifty percent of the
transferor's regional fair share of low- and [*9]
moderate-income housing. The court concluded that such
agreements violated neither the Mount Laurel doctrine
nor constitutional and statutory prohibitions against racial
discrimination. Id. at 162-70, 588 A.2d 1227. The court
also rejected the Public Advocate's contention that
COAH's regulations [**1261] authorizing municipal
fair-share plans violate, the Mount Laurel doctrine
because of their failure to provide housing units
affordable to households earning less than forty percent
[***11] of the region's median income. Id. at 179-83,
588 A.2d 1227. The Public Advocate filed petitions for
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Wcertification in all six cases seeking review of theAppellate Division's determinations concerning the
validity of the RCAs and the validity of COAH's
regulations that omit any requirement for housing
affordable to. households earning less than forty percent
of the region's median income. We denied the petitions
for certification, 127 NJ. 557, 606 A.2d 369 (1992).

II

A. The Mount Laurel Doctrine and the Fair Housing
Act.

On an intuitive level, the arguments offered to
support the occupancy preference appear- to be as
plausible as those presented against it. Proponents
contend that municipalities that satisfy their regional fair-
share obligation to provide affordable housing should be
permitted to make available some of that housing to
eligible residents and workers in. that municipality,
thereby addressing the needs of households with an
existing connection to the community and increasing
local support for the governing body's decision to seek
COAH certification for a fair-housing [***12] plan that
satisfies the municipality's regional fair share of low- and
moderate-income housing. Opponents assert that the
exclusionary aspects of the occupancy preference could
not conceivably be compatible with the statutory scheme
of the Fair Housing Act and the methodology of its
-implementing regulations adopted, in part, to-ameliorate_
the effects of decades of exclusionary zoning.-Although
intuition may enlighten t[10] our analysis of the
validity of the occupancy preference, we gain-deeper and
more reliable insight from the origins and evolution of-
the Mount Laurel doctrine and the passage of the Fair
Housing Act.

In Mount Laurel I, Justice Hall pointedly framed the
legal issue before the Court:

[W]hether a developing municipality
like Mount Laurel may validly, by a
system of land use -regulation, make-it
physically and economically impossible to
provide low and moderate income housing
in the municipality for the various
categories of persons who need and want
it and thereby * * * exclude such people
from living within its confines because of
the limited extent of their income and
resources.

[67 NJ. at 173, 336 A.2d 713.]
[***13]

The Court observed that "the effect of Mount
Laurel's land use regulation has been to prevent various.

categories of persons from living in the township because
of the limited extent of their income and resources." Id.
at 159, 336 A.2d 713. The Court noted that plaintiffs,
representing poor minorities not currently residing in
Mount Laurel, were not the only category of citizens
excluded because of restrictive zoning:

We have reference to young and elderly
couples, single persons and large, growing
families not in the poverty class, but who
still cannot afford the only kinds of
housing realistically permitted in most
places--relatively high-priced, single-
family detached dwellings on sizeable lots
and, in some municipalities, expensive
apartments.

[Ibid.]

The Court also acknowledged and accepted the
representation of counsel for Mount Laurel that the
Township was not motivated by "any desire or intent to
exclude prospective residents on the obviously illegal
basis of race, origin, or believed social incompatibility."
Ibid: As the trial court had noted, paraphrasing the then-
Mayor of the Township, "when a discussi6n [***14]
arose as to low income housing * * * it was,_the intention

-of the .township committee to take care of the people-of
Mount-Laurel Township but not make any area of Mount-
Laurel a home for the county." Southern Burlington
County NAACP v. Township of Mount Laurel, 119
N.JSuper. 164, 169, 290 A.2d 465 (Law Div.1972). This
Court rejected the view that Mount Laurel could
discharge its zoning responsibility by providing housing
for its own poor only, without addressing the housing
[*11] needs of low- and [**1262] moderate- income
families ' within the region who might wish to reside
there:

[T]he universal and constant need for such
housing is so important and of such broad
public interest that the general welfare
which developing municipalities like
Mount Laurel must consider extends
beyond their boundaries and cannot be
parochially confined to the claimed good
of the particular municipality. It has to
follow that, broadly speaking, . the
presumptive obligation arises for each
such municipality affirmatively to plan
and provide, by its land use regulations,
the reasonable opportunity for an
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appropriate variety and choice of housing,
[***15] including, of course, low and
moderate cost housing, to meet the needs,
desires and resources of all categories of
people who may desire to live within its
boundaries.

[67N.J. at 179, 336 A.2d 713.]

[A] developing municipality's obligation
to afford the opportunity for decent and
adecjuate low and moderate income
housing extends at least to "* * * the
municipality's fair share of the present and
prospective regional need therefor."

[Id. at 188, 336,A.2d 713.]

Eight years later in Mount Laurel II, this Court
reaffirmed the constitutional underpinning of the Mount
Laurel doctrine, and emphasized that the lawful exercise
of the zoning power compels municipalities to address
not only their own-needs but regional needs as well:

When the exercise of that power by a
municipality affects something as
fundamental as housing, the general
welfare includes more -than-the welfare of
that municipality-and -its citizensi-it-also
includes the general welfare--in this case
the housing needs-of those residing
outside of the municipality but within the
region that contributes to the housing
[***16] demand within the municipality.
Municipal land use regulations that
conflict with the general welfare thus
defined abuse the police power and are
unconstitutional. In particular, those
regulations that do not provide the
requisite opportunity for a fair share of the
region's need for low and moderate
income housing conflict with the general
welfare and violate the state constitutional
requirements of substantive due process
and equal protection.

[92 N.J. at 208-09, 456 A.2d 390.]

In Mount Laurel II, we also considered and rejected
the adequacy of the zoning-ordinance amendment that
had been adopted by Mount Laurel Township in response
to our 1975 decision. We noted that the Township had
calculated its indigenous need, based on the number of
deteriorated or dilapidated housing units in the

Township, to be 103 units, and had calculated its fair
share of the prospective regional housing need to be 515
units. The zoning-ordinance amendments adopted by the
Township would have permitted construction of 131
units of [*12] low- and moderate-income housing, only
twenty-eight units more than the number required to meet
the Township's [***17] indigenous needs. Id. at 299-
300, 456 A.2d 390. We concluded that the Township's
revised ordinance "fails completely to comply with the
mandate of Mount Laurel 1," id. at 302, 456 A.2d 390,
that even if the entire 131 units of low- and moderate-
income housing were to be built, that number "would fall
far short of Mount Laurel's fair share of the prospective
regional low income housing need * * I." Id. at 302-03,
456 A.2d 390.

In the Fair Housing Act, the Legislature expressly
acknowledged the constitutional obligation of every
growth-area municipality "to provide through its land use
regulations a realistic opportunity for a fair share of its
region's present and prospective needs for housing for
low and moderate income families," N.J.S.A. 52:27D-
302a, and declared the statutory scheme of the Act to be
one that "comprehends a low and moderate income
housing planning and financing mechanism in
accordance with regional considerations and sound
planning concepts which satisfies the constitutional
obligation enunciated by the Supreme Court." N.JS.A.
52:27D-303. The clear and recurring theme of the Fair-
Housing Act is its recognition and -implementation-
[***18] of the- requirement that municipalities must
provide through their zoning ordinance a realistic
opportunity to satisfy their fair [**1263] share of their
region's present and prospective need for low- and
moderate-income housing. N.J.S.A. 52:27D-302a, d, e; -
311a, -3i4a, b. Although the Fair Housing Act
recognizes the relevance of sound planning concepts,
N.J.S.A. 52:27D-303, and acknowledges the importance
of encouraging housing construction in urban areas,
specifically authorizing Regional Contribution
Agreements that permit municipalities to transfer up to
fifty percent of their fair share obligation to another-
municipality "in accordance with sound,, comprehensive
regional planning," N.J.S.A. 52:27D-312a, c, the
Legislature nevertheless determined that "the provision
of housing in urban areas must be balanced with the need
to provide housing [*13] throughout the State for the
free mobility of citizens." N.JS.A. 52:2 7D-302g.

B. Calculation of Municipal Fair Share of Present
and Prospective Need.

The Fair Housing Act itself is silent with respect to
how and to what extent a municipality may address needs
relating to its own residents. The Act does not. [***19]
expressly authorize municipalities to establish occupancy
preferences. for their own residents and workers in
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respect of low- and moderate-income housing
constructed to meet its fair share of the region's needs.
The Public Advocate stresses that under the regulations
implementing the Fair Housing Act, COAH's basic
methodology for calculating each municipality's fair
share of its region's need for low- and moderate-income
housing cannot be reconciled with an 'occupancy
preference for residents-and workers.

The Public Advocate emphasizes that the data from
which those municipalities' fair shares were derived are
primarily .regional rather than local and, as a result, the
occupancy preference provides low- and moderate-
income housing on a preferential basis to households that
did not comprise the data base from which municipal fair
share was calculated. That contention invites a searching
examination and explanation of COAH's methodology
for calculating regional need and municipal fair share.

COAH's methodology is substantially similar to that
used by Judge Serpentelli in AMG Realty Co. v.
Township of Warren, 207 NJ.Super. 388, 398-410, 504
A.2d 692 (Law Div_1984). [***20] Regional need is
composed 'of a combination of present need and
prospective need. COAH uses -a four-factor formula -to
allocate the fair share of prospective regional need
among municipalities in the region and applies three of
those four factors in its fair-share allocation of non-
indigenous present need among those same
municipalities.

[*14] 1. Pfesent Need.

A municipality's present need for low- and
moderate-income housing (present need) is the sum of its
indigenous need and its reallocated present need.
N.JA.C. 5:92-5.5. Indigenous need in a municipality is
either the actual number of deficient housing units
occupied by low- and-moderate-income households or, in
municipalities in which the proportion of deteriorated
low- and moderate-income housing units exceeds the
regional percentage, a reduced number that bears, the
same proportion to the -total number of housing units in
the municipality as the number of deteriorated low- and
moderate-income housing units in the region bears to the
total housing units in the region. NJ.AC. 5:92-5.2;
N.JA.C. 5:92--Appendix A at 92-41 to 43. In those
municipalities whose deficient housing units, as a
percentage of all housing [***21] units, exceeds the
regional average, the excess deficient-housing units are
accumulated in a regional pool and reallocated to all,

municipalities in the region's growth area, except for
certain "Urban Aid Cities" designated in the Technical
Appendix to COAH's regulations. N.J.A.C, 5:92-5.4;
5:92--Appendix A at 92-43 to 44 and 92-56. A
municipality's allocated fair share of the regional pool of
such excess deficient low- and moderate-income housing
units constitutes that municipality's 'reallocated present

need. N.J.A.C. 5:92-5.4; 5:92--Appendix A at 92-43 to
44.

We note that the term indigenous need, as calculated
by COAH, is somewhat of a misnomer in that it includes
only housing [**1264] units that require upgrading but
does not include households in the municipality that
demonstrate a present need for affordable housing. Such
households may reside in standard housing units, paying
a disproportionate share of their income for housing, or
because of poverty may be forced to share housing with
their extended families. In AMG Realty Co., supra,
Judge Serpentelli also excluded that category of
financially-needy households [***22] from. the
calculation of Warren Township's present need,
observing that inclusion of those [*15] households
would increase dramatically the -municipality's obligation
to provide affordable housing sufficient -to. address its
indigenous need, and noting the difficulty of-calculating
.accurately the number of households that should be
included in the category of financial needL 207
N.J.Super. at 388, 504 A.2d 692. Notwithstanding the-
methodology adopted by the Law Division in AMG
Realty Co., the Fair Housing Act vests in COAH the
responsibility for determining whether identifiable
financially-needy households are to be considered in the
calculation of indigenous or regional need for affordable
housing.

-2. Prospective Need.

The Substantive Rules of the Council on Affordable
Housing, which became effective in August 1986, see 18
N.JR' 1124(b), 18 NJ.R. 1527(a), and expire -in February
1996, provide that the prospective regional need for low-
and moderate-income housing be calculated primarily on
the basis of the estimated regional population. growth
from 1987, the base year for determining [***23]
present need, to 1993. The population figures are
divided into eight age groups or cohorts: Less than
twenty-five years; twenty-five to twenty-nine years;
thirty to thirty-four years; thirty-five to forty-four years;
forty-five to fifty-four years; fifty-five to sixty-four
years; sixty-five to seventy-four years; and seventy-five
years and over. Using 1980 county-based statistics, the
population growth projections are converted into
estimates of growth in households, based on "headship"
rates, which predict the expected percentages of
household formation in each age group. See AMG Realty
Co., supra, 207 N.JSuper. at 403, 504 A.2d 692. After
the projected number of households in each age cohort
has been calculated for both 1987 and 1993, statewide
1980-based income statistics are used to project the
percentage of households in each age cohort that will
qualify for low- and moderate-income housing. The
difference between the projected number of low- and
moderate-income households in each age cohort for
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1987, as compared with 1993, constitutes the projected
county-wide need by age [*16] group for low- and
moderate-income [***24] housing units. The county-
wide figures are combined in order to arrive at the
prospective need for each of the State's six regions.
N.JA. C. 5.-92-5.6; 5:92--Appendix A at 92-44 to 92-46.

County-wide data constitute the statistical basis from
which each region's prospective need for low- and
moderate-income housing has been calculated. Because
prospective need is defined as the difference between the
projected number of low- and moderate-income
households in 1987 and 1993, and COAH's regulations
became effective in 1986, the calculation of the estimated
number of 1987 and 1993 low- and moderate-income
households necessarily relied in part on statistical
projections. The source data include the following
studies: State of New Jersey, Dep't of Labor, Div. of
Planning and Research, Office of Demographic and
Economic Analysis, Population Estimates for New
Jersey, July 1, 1984 (Trenton, NJ: Div. of Planning and
Research, Sept. 1985) (1984 Population Estimates); State
of New Jersey, Department of Health, New Jersey State
and County Population Estimates by Age, Sex, and Race
(Trenton, NJ: Center for Health Statistics, Oct. 1985)
(1985 Population Estimates); State of New Jersey,
[***25] Dep't of Labor, Div. of Planning and Research,
Office of Demographic and Economic Analysis,
Population -Projections--New-Jersey and Counties: 1990
-to 2020"-(Trenton,- NJ:-Div. of-Planning and Research,
November 1985) (1990-2020 Popiilation Projections).
See N.JA. C. 5:92--Appendix A at 92-44, -45, and -58.

[**'1265-] The 1984 Population Estimates rely on
actual 1980 census data for municipalities and counties,
and include provisional estimates as of July 1, 1984, for
both municipalities and counties, but without
breakdowns by age cohorts. The 1985 population
estimates are county-wide only, but include age-group
breakdowns. The .1990-2020 Population Projections
include population projections at five-year intervals on a
county-wide basis only, and include breakdowns by age
groups. (COAH's projections for 1993 are based on
three-fifths of the difference between the 1990 and 1995
county-wide population projections.) [*17] The.
calculation of projected household formations is also
based on county-specific headship rates. NJ.A. C. 5:92--
Appendix A at 92-45. Examination of the specific
underlying data used by COAH leads inescapably to the
conclusion that the calculation [***26] of each region's
prospective need, based on anticipated population growth
and household formation by age cohort from 1987 to
1993, represents the cumulative county-wide population
and household projections within each region. The
underlying data do not contain municipal-population
projections beyond 1984.

3. Allocation of Projected Need and Reallocated

Present Need.

Each municipality's share of the region's prospective
need for low- and moderate-income housing is based on
four factors, the first two of which relate to municipal
need for and responsibility to provide affordable housing,
and the latter two relate to municipal capacity to provide
such housing. Although. all four factors,_ weighted
equally, determine the allocation of prospective need,
only the first, three factors are applied in distributing
reallocated present need. N.JA. C. 5:92.5.3; 5 A.

The allocation factors are the following:

(a) Regressed annual covered employment change
within a municipality from 1977-1984, as a percentage of
regional regressed annual covered employment change
for the same period. (Covered employment refers to
employees covered by the New Jersey Unemployment
Compensation Law, L.1936, [***27] c. 270, as
amended. For an explanation of the difference between
an arithmetic and a regression measurement of
employment growth, see AMG Realty Co., supra, 207
NJ.Super. at 441-42, 504 A.2d 692.);

(b) Covered employment in a municipality as a
percentage of regional covered employment (1984);

(c) Municipal land located in growth areas as a
percentage of growth area in the region;

[*18] (d) Municipal 1983/1984 aggregate per-
capita income as a percentage -of- 1983/1984 -regional
aggregate per-capita income. N.JMA.C. 5:92--Appendix
A at 92-46.

We note that fifty percent of the weight accorded to
the 'prospective-need-allocation factors derive from the
municipality's proportionate share of the region's
employment and the municipality's proportionate share
of the region's employment growth. That emphasis on
employment recognizes that an important objective of the
Mount Laurel doctrine is to provide workers, with
housing in the vicinity of their -place of employment.
Mount Laurel II, supra, 92 N.J at 256, 456 A.2d 390;
AMG Realty Co., supra, 207 NJ.Super. at 412-14, 504
A.2d 692. [***28] Counter-balancing the weight
accorded employment in the allocation formula,
however, are the municipality's physical capacity to
accommodate new housing units--as reflected by the
growth-area factor--and its financial capacity to absorb
infrastructure costs incidental to high-density
development--measured by the comparison between the
municipality's and the region's per-capita income. By
according a municipality's physical and financial
capacity to accommodate affordable housing a
significance equal to that assigned to the demand for
housing generated by local employment, COAH has
developed an allocation formula that avoids
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Wconcentrating affordable housing in less affluentindustrial communities in favor of a formula that
-encourages the construction of affordable housing in
communities with the financial capacity and adequate
growth-area land to absorb high-density housing. See
AMG [**1266] Realty Co., supra, 207 N.JSuper. at
433-34, 504 A.2d 692.

When we compare the method of calculation with
the method of allocation, we discern that COAH deems
housing demand generated by municipal employment to
be more relevant [***29] 'for purposes of allocating
prospective regional need than it is for purposes of
calculating the extent of that need, presumably on the
basis that workers are likely to reside in the region and
therefore have already been taken into account by the
population projections used to forecast prospective need.
That relevance [*19] is diluted, however, by COAH's
decision to accord equal weight to a municipality's
physical and fiscal capacity to accommodate affordable
housing.

C. Federal and State Anti-Discrimination Laws.

The Public Advocate also contends that the
occupancy preference, because of the disproportionately-
low minority-resident and-worker population in the six. municipalities, has the effect of favoring eligible white
households as occupants of the newly-constructed
affordable-housing units and virtually excluding
minorities from the units eligible-for the-preference. The
Public Advocate asserts that the occupancy preference's
discriminatory impact on -minorities violates federal and
state anti-discrimination statutes.

Using the Borough of Bloomingdale to illustrate its
contentions, the Public Advocate notes that although
African-Americans and Hispanics constitute only 1.5%
[***30] of Bloomingdale's population, they comprise
20.9% of the residential population of the Northeast
region. In the aggregate, African-American and Hispanic
-households constitute 50.5% of the region's low- and
moderate-income housing population, and are
approximately 3.7 times as likely as white households to
be categorized as eligible for low- and moderate-income
housing. Bloomingdale's fair share of the region's
prospective and reallocated present need is 117 units,
which is to be satisfied by rezoning land to permit the
development of 118 units of low- and moderate-income
housing. Fifty-nine units will be eligible for the
occupancy preference. Because COAH did not conduct
an evidentiary hearing on the issue, the record does not
reveal the number of minority workers in Bloomingdale
eligible for low- and moderate-income housing, but the
Public Advocate asserts that virtually all workers in
Bloomingdale are residents.- Accordingly, the Public
Advocate assumes that because of the extremely small

number of African-American and Hispanic residents and
workers in Bloomingdale, all or nearly all of the fifty-
nine units eligible for the occupancy preference will be
allocated to white [*20] [***31] households. The
Public -Advocate observes that if those units were not
subject to an occupancy-preference and were allocated to
minority households, in the same proportion as such
households are represented in the region's eligible low-
and moderate-income population (50.5%), approximately
thirty of the fifty-nine units would be occupied by
minority households. Based on the current average size
of Bloomingdale households, minority occupancy of
those thirty units would represent an increase of
approximately 81% in , Bloomingdale's minority
population.

The Appellate Division addressed the Public
Advocate's contentions in its Warren Township opinion,
supra, 247 N.J.Super. at 174-77, 588 A.2d 1227,
focusing primarily on whether the occupancy preference
violated the federal Fair Housing Act, which prohibits
discrimination in the sale or rental of housing "because
of race, color, religion, sex, familial status or national
origin." 42 U.S. C.A. § 3604(a). The Appellate Division
reasoned that

the federal Act. -does not deal with a
-preference -for _government-- sponsored
housing which is extended -[t*32] on
the basis of present residence or place of
employment. Therefore, unless an
occupancy preference for government
sponsored housing is adopted as a
subterfuge for discrimination on the basis
of race or another ground proscribed by
42 U.S.C.A. § 3604(a), which is not
alleged in this case, it does not violate the
federal Fair Housing Act.

[247 N.JSuper. at 176, 588 A.2d
1227.]

[** 1267] Moreover, .because the Appellate Division had
determined that the municipalities had legitimate reasons
for granting the occupancy preference, that court
concluded that even if disparate racial impact had been
established, the occupancy preference would violate
neither the federal Fair Housing Act nor the Law Against
Discrimination, N.JS.A. 10:5-1 to -42. The Appellate
Division observed that "the occupancy preference
furthers a 'legitimate, bona fide governmental interest'
and the Public Advocate has failed to suggest any
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Walternative provision which 'would serve that interestwith less discriminatory effect."' Id. at 177, 588 A.2d
1227 (quoting Huntington Branch, NAACP v. Town .of
Huntington, 844 F.2d 926, 936 [***33] (2d Cir.), affd,
488 U.S. 15, 109 S.Ct. 276, 102 L.Ed.2d 180 (1988)).

[*21] The Public Advocate contends that the

Appellate Division's application of the federal Fair
Housing Act to the occupancy preference erroneously
requires proof of a racially-discriminatory purpose,
noting that proof of a 'racially-disparate impact is
sufficient to establish a violation of the Act. Moreover,
the Public Advocate asserts that the Appellate Division
improperly relied on governmental justifications for the
occupancy preference, observing that the alleged
justifications had never been the subject of an evidentiary
hearing and the Public Advocate had been given no
forum in which to rebut their validity. The governmental
justifications on. which the Appellate Division relied
were: (1) the interest of municipalities in providing
affordable housing for existing residents who encounter
financial downturns; (2) the desire to preserve a
municipality's social fabric, by providing affordable
housing for residents with roots in the community; (3)
the desirability of encouraging adoption of fair-share
plans likely to meet with approval [***34] by
community residents, thereby promoting voluntary
compliance with-the Act. Warren Township, supra, 247
NJSuper. -at 172-73. 588 A.2d 1227. The -Public

-Advocate contends- that -the governmental justifications-
cited by the Appellate Division-are factually unsupported
and legally insufficient.

We note the possible parallel or overlap concerning
the governmental justifications that may be relevant to
whether the occupancy preference results in
impermissible discrimination and the factors that
determine whether such preferences can be reconciled
with the Fair Housing Act and Mount Laurel doctrine.
However, our disposition of these appeals will' focus
essentially on the grounds implicating the State's
affordable-housing policy and will not rest primarily on
the alleged violation of Title VIII. Further, the ultimate
resolution of federal and State discrimination issues
requires, in our view, a broader and more detailed record
than that before the Court. Consequently, we choose not
to delve extensively into the federal case law that has
applied the provisions of Title VIII to a diverse variety of
allegations of discrimination in [***35] the provision of
[*22] housing. A sunmnary of the prevailing principles,
however, is instructive.

The cases interpreting Title VIII uniformly hold that
a facially-neutral law or policy that results in a
discriminatory effect on the sale or rental of housing will
establish a prima facie 'violation of Title VIII, even if
unaccompanied by evidence of discriminatory intent.

See, e.g., Familystyle of St. Paul v. City of St. Paul,
Minn., 923 F.2d 91, 94 (8th Cir.1991); Edwards v.
Johnston County Health Dep't, 885 F.2d 1215, 1223 (4th
Cir. 1989); Huntington Branch NAACP, supra, 844 F.2d
at 933-36; Betsey v. Turtle Creek Assocs., 736 F.2d 983,
986-87 (4th Cir. 1984); Smith v. Town of Clarkton, N. C.,
682 F.2d 1055, 1065 (4th Cir.1982); Robinson v. 12
Lofts Realty, -Inc., 610 F.2d 1032, 1036-38 (2d Cir.1979);
Resident Advisory Bd. v. Rizzo, 564 F.2d 126, 146-48 (3d
Cir.1977), cert. denied sub nora. Whitman Area
Improvement Council v. Resident Advisory Bd., 435 U.S.
908, 98 S.Ct. 1457, 55 L.Ed.2d 499 (1978); [***361
Metropolitan Hous. Dev: Corp. v. Arlington Heights, 558
F.2d 1283, 1288-90 (7th Cir.1977), cert. denied, 434
U.S. 1025, 98 S.Ct. 752, 54 L.Ed.2d 772 (1978); United
States v. City of Black Jack, Mo., 508 F.2d 1179, 1184-
85 (8th Cir.1974), cert. denied, 422 U.S. 1042, 95 S.Ct.
.2656, 45 L.Ed.2d 694 (1975).

[**1268] The Second Circuit's opinion in

Huntington Branch, supra, appears to reflect the
dominant view of the prevailing standards of proof in
Title VlIi-cases. The Huntington Branch of the National
Association for the Advancement of Colored People
(NAACP), Housing Help, Inc. (HIll), and two African-
American residents of Huntington had instituted suit
alleging that Huntington had violated Title VIII by
restricting private construction of multi-family housing to
a narrow-urban-renewal area in which fifty-two percent
of the residents were minority, and-by refusing to -rezone
a parcel in a virtually all-white neighborhood where
plaintiffs wished [***37] to build multi-family housing.
844 F.2d at 928. HHI had intended to sponsor a racially-
integrated project, and had determined that because
[*23] ninety-five percent of Huntington's residents were
white, the project could achieve racial integration only if
it were located in a white neighborhood. Id. at 929-30.
The Town Board of Huntington rejected the rezoning
request based on an alleged lack of public transportation,
the potential creation of traffic hazards, and the
threatened -disruption of residential patterns in the
neighborhood, and recommended that the federal
Department of Housing and Urban Development reject
HHI's request for funding. Id. at 932.

Reversing the district court, which had applied an
intentbased standard for the disparate impact claim, 668
F.Supp. 762, 786 (E.D.N.Y.1987), the Second Circuit
relied on the legislative history of Title VIII, the parallel
between Title VIII and Title VII of the Civil Rights Act
of 1964, and what it termed "practical considerations" to
conclude that proof of discriminatory impact alone can
sustain a violation [***38] of Title VIII. 844 F.2d at
934-35. Observing that "an intent requirement would
strip the statute of all impact on de facto segregation,"
the court noted that the Third Circuit in Rizzo, supra, had
found significant the rejection by the Senate of an
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W amendment requiring "proof of discriminatory intent tosucceed in establishing a Title VIII claim." 844 F.2d at
934 (quoting Rizzo, supra, 564 F.2d at 147). The court
also noted that both Title VIII and Title VII were "part of
a coordinated scheme of federal civil rights laws enacted
to end discrimination * * *," 844 F.2d at 935 (citing
Griggs v. Duke Power Co., 401 U.S. 424, 429-36, 91
S.Ct. 849, 852-56, 28 L.Ed.2d 158, 163-67 (1971), as
authority for the principle that proof of discriminatory
effect is sufficient to establish a prima facie violation of
Title VII). 844 F.2d at 935. (Although the United States
Supreme Court's decision in Wards Cove Packing Co. v.
Antonio, 490 U.S. 642, 109 S.Ct. 2115, 104 L.Ed.2d 733
(1989), [***39] significantly eviscerated the holding in
Griggs v. Duke Power Co., supra, the Civil Rights Act of
1991, Pub.L. No. 102-166, 105 Stat.. 1071, overruled
much of the diluting effect of Wards Cove, and section
105(a) of that Act amends Title VII specifically to
provide that disparate impact [*24] discrimination is an
"unlawful employment practice." Cuello Suarez v. Puerto
Rico Elec. Power Auth., 798 F.Supp. 876, -883 n. 5
(D.P.R. 1992); see Charles Sullivan et al., Special Release
on the Civil Rights Act of 1991 22 (1992) (supplementing
Employment. Discrimination 2d ed.)). Finally, the
Second Circuit expressed the practical concern that
facially-neutral rules "bear no relation to discriminationS upon passage, but develop into powerful discriminatory
mechanisms when applied." 844 F.2d at 935. The Eighth
Circuit also acknowledged that concern in City of Bla-k
Jack, supra, in recognizing that

"the arbitrary quality of thoughtlessness
can be as disastrous and unfair to private
rights and the public interest [***40] as
the perversity of a willful scheme." [508
F.2d at 1185 (quoting Hobson v. Hansen,
269 F.Supp. 401, 497 (D.D.C.1967), affd
sub nom. Smuck v. Hobson, 408 F.2d 175
(D.C. Cir. 1969) (en banc)).]

In its assessment of the strength of the plaintiffs'
proofs of discriminatory impact, the Huntington court
distinguished between "adverse impact on a particular
minority group and harm to the community generally by
the perpetuation of segregation," 844 F.2d at 937, and
concluded that the Town's refusal to amend its zoning
ordinance to permit privately-built multifamily housing
at the proposed site "significantly [**1269] perpetuated
segregation" in Huntington. Id. at 938. Having
determined that the proof of discriminatory impact was
sufficient to establish a prima facie case, the court
adopted the Third Circuit's formulation in Rizzo, supra,
requiring defendant to prove "that its actions furthered *
* * a legitimate, bona fide governmental interest and that

no alternative would serve that [***41] interest with less
discriminatory effect." Id. at 936 (citing Rizzo, supra,
564 F.2d at 148-49). The court also expressed its
agreement with the principle that in weighing the
governmental justification against the discriminatory
impact, "the balance should be more readily struck in
favor of the plaintiff when it is seeking only to enjoin a.
-municipal defendant from interfering with its own plans
rather than attempting to compel the defendant itself to
build housing." Id. at 940 (citing Arlington Heights,
supra, 558 F.2d at 1293). The court concluded that the
strong demonstration [*25] of discriminatory impact
substantially outweighed the Town's justifications for
refusing to rezone, id. at 940-41, and entered judgment
directing the Town to rezone the plaintiffs proposed site
-for multi-family housing.

The Public Advocate asserts that the 'occupancy
-preference also violated the LAD, which prohibits racial
discrimination in the provision of housing. N.J.S.A. 10:5-
-4, -1-2. We. often have observed that the LAD "'is aimed
at -fulfilling provisions of the state constitution
guaranteeing civil rights."' [***4-2] Andersen v. Exxon
Co., 89 N.J 483, 492, 446 A.2d 486 (1982) (quoting
Goodman v. London Metals Exch., 86 NJ. 19, 30-31,
429 A.2d 341 (1981)); accord Jones v. Haridor Realty
Corp., 37 N.J. 384, 392-93, 181 A.2d 481 (1962); Levitt
& Sons v. Division Against Discrimination, 31 NJ. 514,

-524, 158 A.2d 177, appeal dismissed; 363 US. 418, 80
S:Ct: -1-257, 4 L.Ed[2d 1.5-15 (1960). Although our
disposition-f- these appeals does not require that we
decide the issue, our precedents persuasively suggest that
proof of discriminatory impact alone, without proof of

-discriminatory intent, would be sufficient to establish-a
_prima facie violation of the LAD. See, e.g., Countiss v.
Trenton State College, 77 NJ. 590, 595,. 392 A.2d 1205
(1978); Lige v. Montclair, 72 NJ 5, 11, 367 A.2d 833
(1976); Giammario v. Trenton Bd. of Educ., 203
N.J.Super. 356, 361, 497 A.2d 199 [***43] (App.Div.),
certif denied, 102 NIJ 336, 508 A.2d 212 (1985), cert.
denied, 475 US. 1141, 106 S.Ct. 179-1, 90 LEd.2d 337
(1986); cf United Bldg. & Constr. Trades Council v.
Camden, 88 N.J. 317, 329, 443 A.2d 148 (1982)
(upholding Camden requirement that 40% of all public
works contract employees be city residents as consistent
with objectives of LAD, but observing that underlying
legislative purpose Would have been frustrated if
minority population of Camden were less than that of
surrounding area), rev'd on other grounds, 465 U.S. 208,
104 S.Ct. 1020, 79 L.Ed.2d 249 (1984).

We also take note of the Public Advocate's
contention that the occupancy preference violates article
1, pars. 1 and 5 of the New Jersey Constitution, and the
view of the dissenting member. [*26] of the Appellate
Division that the occupancy preference not only lacked
statutory authority, 247 N.J.Super. at 183, 588 A.2d
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1227, [***44] and "disserv[ed] the purposes. of. our
Mount Laurel holdings," id. at 186, 588 A.2d 1227, but
also violated .the fundamental freedom to-travel protected
under the federal constitution, id. at 183-86, 588-A.2d
1227 (citing Shapiro v. Thompson, 394 U.S. 618, 89 S.Ct.
1322, 22 L.Ed.2d 600 (1969)). In view, however, of our
disposition of these appeals on other grounds, we decline
to resolve or address those issues.

III

The long-standing and well-established principles
governing judicial review of agency action require, that
we accord an administrative regulation a presumption of
reasonableness and validity. In re Adoption of NIA.C.
7:26 B, 128 N.J. 442, 449, 608 A.2d 288 (1992); Medical
Soc y ofNJ. v. New Jersey Dep't of Law and. Pub. Safety,
120 N.J. 18, 25-26, 575 A.2d 1348 (1990); In re
Amendment of NJA.C. 8:31 B-3.31, 1-19 NJ 531, 543,
575 A.2d 481 (1990); [***45] Smith v. Director, Div. of
Taxation, 108 NJ. 19, 25, 527 A.2d 843 -(1987); In re
Barnert Memorial Hosp. Rates, 92 NJ. 31, 39, [** 1270]
455 A.2d 469 (1983); New Jersey-Guild of Hearing Aid
Dispensers v. Long, 75 N.J. 544, 561, 384 A.2d 795
(1978). "Our strong inclination, based on the principle
that the coordinate branches of government should not
encroach on each other's responsibilities, is to defer to. agency action that is consistent with the legislative grant
of power." Lower Main St. Assocs v. NJ. Hous. &
Mortgage, 114 NJ 226, 236, 553 A.2d 798 (1989);
-accord A.A. Mastrangelo; Inc. v. Department -of-Envtl.
Protection, 90 NJ. 666, 687, 449 A.2d 516 (1982); New
Jersey Guild of Hearing Aid Dispensers v. Long; supra,
75 NJ at 562, 384 A.2d 795. As we observed in
Williams v. Department of Human Services, "Courts * *
* act only in those rare circumstances when it is clear
that the agency action is inconsistent with the legislative
mandate." 116 NJ 102, 108, 561 A.2d 244 (1989).
[***461

[*27] This principle of judicial deference to agency

-action is particularly well-suited to our -review of
administrative regulations adopted by COAH- to
implement the Fair Housing Act, "a new and innovative
legislative response to deal with the statewide need for
affordable housing." Van Dalen v. Washington Township,
120 NJ 234, 246, 576 A.2d 819 (1990). In sustaining the
constitutionality of the Fair Housing Act, we described
its unique attributes:

The Act that we review and sustain.
today represents a substantial effort by the
other branches of government to vindicate
the Mount Laurel constitutional
obligation. This is not ordinary
legislation. It deals with one of the most
difficult constitutional, legal and social

issues of our day--that of providing
suitable and affordable housing for
citizens of low and moderate income. In
Mount Laurel II, we, did not minimize the
difficulty of this effort--we stressed only
its paramount importance--and we do not
minimize its difficulty today. But we
believe that if the Act before us works in
accordance with its expressed intent, it
will assure a realistic opportunity [***47]
for lower income housing in all those
parts of the state where sensible planning
calls for such housing.

[Hills Dev. Co., supra, 103 NJ at 21,
510 A.2d 621.]

We also -took note of the broad powers entrusted to
COAH in implementing the statutory goals:

The Act creates an administrative agency
(the Council on Affordable Housing) with
power to define housing regions within
the state and the regional need for low and
moderate 'income housing, along with the
power to promulgate- criteria and
guidelines to enable municipalities within
each region to determine their fair share of
that regional need. The Council is further
empowered, on application, to decide
whether proposed ordinances and related
measures of a particular municipality will,
if enacted, satisfy its Mount Laurel
obligation, i.e., will they create a realistic
opportunity for the construction of that
municipality's fair share- of the regional
need for low and moderate income
housing. Southern Burlington County
N.A.A.C.P. v. Mount Laurel, 92 N.J. 158,
.208-09 [456 A.2d 390] (1983).. The
agency's determination [***48] that the
municipality's Mount Laurel obligation
has been satisfied will ordinarily amount
to a final resolution of that issue; it can be
set aside in court only by "clear and
convincing evidence" to the contrary.

[Id. at 19-20, 510 A.2d 621.]

In recognition of the unprecedented goals of the Fair
Housing Act, and COAH's broad responsibility for
implementing those goals, we recently observed that
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[b]ecause the legislative scheme is
novel, the implementation of its goals is
necessarily an evolving process.
Accordingly, COAH is entitled to a
reasonable degree of latitude, consistent
with the legislative purpose, in its effort to
ascertain which planning and. statistical
studies best serve the long-term statutory
objectives.

[Van Dalen, supra, 120 N.J. at 246,
576 A.2d 819.]

[*28] The breadth of COAH's discretion in selecting

methodologies to implement the Fair Housing Act,
however, does not dilute COAH's duty to adopt
regulatory methods that are consistent with the statutory
goals.

[**1271] In reviewing administration actions, the
judicial role is ordinarily confined to three inquiries: (1)
whether the agency's [***49] action violates enabling
acts, express or implied legislative policy; (2) whether
there is substantial evidence and records to support the
findings upon which the agency based application of the
legislative policies; and .(3) whether, in applying the
legislative policies to the facts, the agency clearly erred
by reaching a conclusion that, could-not reasonably have
been made upon -a- showing of the-relevant factors.-
Williams, supra, 116 N.J. at 108, 561 A.2d' 244. These
inquiries guide and inform our review of the occupancy-
preference regulation.

Notwithstanding the deference to -which COAH is
entitled in adopting regulations to- implement the
expansive goals of the Fair Housing Act, we are unable
to find on this record that the occupancy preference
furthers those legislative policies. That incompatibility is
most graphically evidenced by the fundamental
inconsistencies between the effect of the occupancy
preference and the detailed regulations that determine the
regional obligation for affordable "housing. COAH's
adoption of the occupancy preference, in the context of
its existing methodology for calculating and allocating
indigenous, [***50] present, and regional need for
affordable housing, is invalid because it is inconsistent
with and undermines the methodology adopted by
COAH for calculating and allocating regional fair share
of low- and moderate-income housing. In that framework
the occupancy preference does not comport with the Fair
Housing Act's central purpose of providing affordable
housing on a regional basis consistent with both sound
planning concepts and the Mount Laurel doctrine.
NJ.S.A. 52:27D-303. Further, as applied, and contingent
on the development of an adequate record detailing the

racial composition of non-resident workers [*29] in
these six municipalities, the occupancy preference poses
a significant risk of violating the anti-discrimination
provisions of Title VIII of the Civil Rights Act of 1968
and the provisions of the New Jersey Law Against
Discrimination. We find it particularly incongruous that
a regulation promulgated to implement a statute designed
to address the practice of exclusionary zoning would
itself be challenged as violating federal and state anti-
discrimination laws.

A. The Occupancy Preference and State Affordable-
Housing Policy

The occupancy-preference regulation [***51] itself
cannot be sensibly reconciled with the overall regulatory
scheme that has been adopted by COAH to implement
the Fair Housing Act and therefore cannot coexist within
the present regulatory frame-work. There is a
fundamental inconsistency between the occupancy
preference and COAH's methodology for calculating
regional fair share and allocating that fair share among
the region's municipalities. As noted, supra at 16-17, 622
A.2d at 1264-1265, regional prospective need for 1987-
1993 is calculated primarily on the basis of county-wide
population forecasts, county-wide age cohort statistics,
county-based statistics estimating household formations,
and statewide income statistic.s projecting the percentage

-of-households in each age cohort that will be eligible for
low- ---and moderate-income housing.- The --affordable-
housing needs of municipal residents are reflected only-
in the calculation of substandard housing units, inu order
to determine each municipality's indigenous need, and no
party has challenged the principle that all housing units
built or rehabilitated to satisfy indigenous present need
are to be allocated to eligible residents. But to [***52]
the extent that financially-needy local residents, currently
living in standard housing units or otherwise not
identified by COAH's equating of indigenous need with
substandard-housing stock, are eligible to occupy low-
and moderate-income housing units, that pool of
residents has not been included directly in the calculation
of regional [*30] prospective need. Supra at 14-15, 622
A.2d at 1263-1264. To the contrary, COAH's
methodology for calculating such need relies almost
exclusively on county-wide statistics. By implication, to
the extent the occupancy preference favors local
residents, the likelihood is that the [**1272] housing
needs of those who benefit from the preference were not
considered in calculating the prospective regional need
for affordable housing.

The inconsistency between the occupancy
preference and COAH's methodology may be illustrated
simply by reference to Bloomingdale. That
municipality's regional fair-share obligation of 117 units
is to be satisfied by construction of 118 new units, fifty-
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nine of which are reserved for local residents and
workers. To the extent that the reserved units are
occupied by financially-needy [***53] Bloomingdale
residents not .considered in the calculation of
Bloomingdale's fair share, the preference will defeat
COAH's formula by reducing below its fair-share
obligation the number of housing units actually available
in Bloomingdale to meet the-regional-need.

COAH's current methodology also ignores eligible
residents in its allocation formula but assigns, fifty
percent of the weight in the allocation formula to' each
municipality's proportionate share of the region's
employment and its proportionate share of the region's
employment growth; Offsetting the weight accorded to
employment-related data -are the municipality's growth-
area land in proportion to that of the region, and the
municipality's per-capita income as a-percentage of the
region's per-capita income. The result is that COAH's
allocation methodology balances job-related. housing
demand with a municipality's physical and financial
capacity to absorb affordable housing. Supra at 17-19,
622 A-2d at 12654266.

In the aggregate, we conclude that-the weight COAH
has assigned to housing demand by eligible local
residents and eligible local workers in calculating and
allocating prospective [***54] regional need and
reallocated present need does not justify a fifty-percent
occupancy preference-fr eligible residents and workers.
Although job-related -housing. demand is significant in
[*31] the allocation formula, it is unidentified -in the
prospective-fair-share calculation. Nor has COAH
attempted to relate the grant of an occupancy preference
for workers to its fair-share calculation or allocation
methodology. That local workers are taken into account
in the allocation to a municipality of its regional fair
share neither compels -nor justifies a regulation that
accords a preference to both residents and workers for
housing constructed to -fulfill a regional need, although
we acknowledge that a limited preference only for
workers would be less vulnerable to challenge than the
resident and worker preference inits present form.

Absent evidence of the agency's rationale or
attempted correlation between the occupancy preference
and the fair-share methodology, we conclude that both
the authorization and the extent of the occupancy
preference are inconsistent with COAH's methodology
for calculating regional fair share. Consequently, we
conclude that the occupancy-preference regulation
[***55] is invalid and cannot survive in its present
context as a valid exercise of agency rule-making.

That conclusion indicates that the occupancy
preference as currently adopted does not comport with
the Fair Housing Act. The underlying theme of the Fair
Housing Act is found in the Legislature's

acknowledgment that the zoning ordinance of every
growth-area, municipality must provide. "a realistic
opportunity for a fair share of its region's present and
prospective needs for housing for low and moderate
income families." N.J.S.A. 52:27D-302a. The Act is
declared by the Legislature to "comprehend[].. a low and
moderate income housing planning and financing
mechanism in accordance with regional considerations *
* * which satisfies the constitutional obligation
enunciated by the Supreme Court." NJ.S.A. 52:27D-303.
The evident focus of the Act is regional, implying that
consideration and accommodation of local needs for
affordable housing must be reconciled or integrated with
the meeting of regional needs.

We also noted at the outset of this opinion, supra at
9-12, 622 A.2d at 1261-1262, that the Mount Laurel
doctrine derived [*32] from this [***56] Court's
concern that a municipality like Mount-Laurel, through
its zoning ordinances, had made it "physically and
[**1273] economically impossible to provide low and
moderate income housing in the municipality for the-
various categories of persons who need and want it * * *
thereby .* * * exclud[ing] such people from living within
its confines because of the limited extent of their income
and resources." Mount Laurel I, supra, 67 N.J. at 173,
336 A.2d. 71.3. The Mount Laurel doctrine was intended
to redress the widespread use of exclusionary zoning in
New Jersey. To that end, this Court rejected. the -view,
characterized -by- the Mount Laurel ordinance- that-a
municipality adequately discharged -its zoning burden by
providing housing only for its own low-income
population. We held that "a developing municipality's
obligation to afford the opportunity for decent- and
adequate low and moderate income housing extends at
least to * * * the municipality's fair share of the present
and prospective regional need therefor." Id. at 188, 336
A.2d 713.

Now -seventeen years after this Courts [***57]
decision in Mount Laurel I, some 23,000 low- and
moderate-income housing units have -been scheduled for
production and approximately 14,000 units have been
completed. See Martha Lamar et al., Mount Laurel at
Work: Affordable Housing in New Jersey, 1983-1988, 41
Rutgers L.Rev. 1197, 1209 (1989). (Mount Laurel at
Work); Future Uncertain for Mount Laurel Affordable
Housing, . The Star-Ledger, Nov. 15, 1992, at 1.
Although COAH has not maintained statistical records
concerning occupants of existing Mount Laurel housing,
the available information, although limited, suggests that
such housing may not be serving regional needs. See
Mount Laurel at Work, supra, 41 Rutgers L.Rev. at 1264.
COAH's occupancy-preference regulation may be a
factor in the existing pattern of absorption of Mount
Laurel housing.

The Mount Laurel doctrine is generally and correctly
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understood as prohibiting economically exclusionary
zoning practices. [*33] See John M. Payne, Title VIII
and Mount Laurel: Is Affordable Housing Fair
Housing?,. 6 Yale L. & Pol'y Rev. 361 (1988). Although
the Court in Mount [***58] Laurel I acknowledged that
the plaintiffs- represented minorities that had been
excluded from housing opportunities, we observed that
the class affected by exclusionary zoning ordinances was
-much broader:

Plaintiffs represent the minority group
poor (black and Hispanic) seeking such
quarters. But they are not the only
category of persons barred from so -many
municipalities by reason of restrictive land
use regulations. * * * We will, therefore,
consider the case from the wider
viewpoint that .the- effect of Mount
Laurel's land use regulation has been to
prevent various categories of persons from
living in the township because of the
limited extent of their income and
resources..

[67 N.J. at 159, 336 A.2d 713
(footnotes omitted).]

Howevaer,-our Mount Laurel jurisprudence permitted
no room for doubt that -the urban- poor-were of special
significance-among the class of persons disadvantaged by
exclusionary-zoning practices:

Much industry and retail business, and
even the professions, have left the cities.
Camden is a typical example. The
testimonial and documentary evidence in
this case as to what has happened to that
city is [***59] depressing indeed. For
various reasons, it lost thousands of jobs
between 1950 and 1970; including more
than half of its manufacturing jobs (a
reduction from 43,267 to 20,671, while all
jobs in the entire area labor market
increased from 94,507 to 197,037). A
large segment of retail business faded
away with the erection of large suburban
shopping centers. The economically
better situated city residents helped fill up
the miles of sprawling new housing
developments, not fully served .by public
transit. In a society which came to
depend more and more on expensive
individual motor vehicle transportation for
all purposes, low income employees very
frequently could not afford to reach

outlying places of suitable employment
and they certainly could not afford the
permissible housing near such locations.
.These people have great difficulty in
obtaining work and have been forced to
remain in housing which is overcrowded,
and has become [**1274] more and
more substandard andi less and less -tax
productive. There -haszbeen a consequent
critical erosion of the city tax base and
inability to provide the amount and
quality of those governmental services--
education, health, police, fire, housing
[***60] and the like--so necessary to the
very existence of safe and .decent city life.
This category of city dwellers desperately
needs much -better housing and living
conditions than is available to them now,
both in a rehabilitated city and in outlying
municipalities. They make up, along with
the other classes of. persons earlier
mentioned who also- cannot -afford the
only generally permitted housing in the
developing municipalities, -the
acknowledged great demand for low and
moderate income housing.

[Id. at 172-73, 336 A.2d 713.]

[*34] In assessing realistically the impact of the
occupancy preference on the -entire -class of
economically-disadvantaged persons affected by
exclusionary zoning practices--including minorities and
the urban poor--we take into account the viewpoint often
expressed that the pool of suburban poverty substantially
exceeds the projected numbers of low- and moderate-
income households used in COAH's fair-share formulas.
See Payne, supra, 6 Yale L. & Pol'y-Rev. at 368. Another
commentator, expressing concern -that eligible African-
Americans will not benefit -from the construction of
Mount Laurel housing, [***61] speculates that because
of the large number of eligible urban white households,
"selection criteria' left unmonitored could result in
apparent, significant success for the Mount Laurel
mandate without accommodating a single black family."
Robert C. Holmes, A Black Perspective on Mount Laurel
II: Toward a Black "Fair Share," 14 Seton Hall L.Rev.
944, 950 (1984).

In sum, the validity of the occupancy preference
cannot be determined out of context, and the relevant
context is both pragmatic and historical. The practical
argument for sustaining the preference is that because the
affordable housing constructed in a municipality serves
the regional need, those eligible households whose
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Wmembers reside or work in the municipality should begiven first choice, rather than be forced to move'
elsewhere. A related argument--but not one that can be
based on the current occupancy preference--is that there
may be persons among a municipality's resident poor
who have special needs or concerns pertaining to age,
health, or responsibilities to dependents that may justify a
local housing preference tailored specifically to such
persons. The pragmatic argument [***62] against the
preference is that as it addresses the housing needs of
local residents and workers, it simultaneously excludes
from even the chance- to -compete for the reserved units
all eligible households in the region whose members, by
virtue of their own poverty, are equally deserving of
affordable housing, but neither reside nor are employed
in the municipality. The region's urban poor--white and
minority--are among those [*35]' excluded from
applying for the affordable housing units subject to the
preference in these six municipalities.

Those considerations indicate that the occupancy
-preference in its current form does not comport with the
-doctrine of Mount Laurel. Under prevailing zoning
practices prior to Mount Laurel I -and II, suburban
municipalities frequently excluded the poor through
ordinances that did not permit construction of affordable
housing. In Mount Laurel I, we held that the State
Constitution requires that local-zoning ordinances permit
construction within each municipality of affordable-
housing units sufficient to. provide -not only for any-local
need, but also for a municipality's fair share of -the
region's need. That constitutional objective [***63] was
ratified by the Fair Housing Act, and implemented by

-COAH's fair-share methodology. Thus, the affordable-
housing -units constructed to address regional needs
within these six municipalities reflect each municipality's
compliance with the constitutional and statutory
prohibition against exclusionary zoning, because their
evolution defines them as housing units built for the
region's poor, constituting the municipality's fair share of
the region's need. In . that historical context, the

--occupancy preference in its present form cannot
[*'1275] apply to housing units built to comply with the
Fair Housing Act and the Mount Laurel doctrine, because
the preference without any standards excludes from
eligibility for a portion of the municipality's low- and
moderate-income housing members of the class for
whose benefit the. obligation to construct that housing
was established.

We understand and appreciate the concern of these
and other municipalities that long-standing residents,
because of economic circumstances, may be unable to
continue to reside in their communities. Without any
occupancy preference, such residents are eligible to
compete on an equal footing for a municipality's [***64]
ororaffordable-housing units constructed to satisfy its

regional obligation. State affordable housing policy,
however, does not or need not constitute an absolute-bar
against dealing with the affordable housing needs of
local residents. .A municipality [*36] whose local need
for affordable-housing units is not fulfilled by the
construction of the units mandated by COAH's
methodology may, if feasible, zone for additional
affordable housing and, subject to state and federal anti-
discrimination laws, reserve -such units to address
exclusively local needs, provided -that its regional
obligation pursuant to the Fair Housing Act is not
diluted. In addition, COAH is free to consider alternative
means by which to recognize the affordable housing
needs of eligible local residents. For example, if COAH's
methodology for calculating regional need took into
account financially-needy households in the respective
municipalities, COAH could-consider authorization of an
occupancy -preference tailored 'to -eligible local
households with special needs, on the condition that such
a preference did not frustrate compliance with a
municipality's- -regional obligation to provide affordable
housing. Infra, at 40-41, 622 A.2d-at 1277-1278. [***65]
Those approaches, aside from their feasibility, would be
consistent with the main principle of our affordable-
housing policy with its focus on regional need because
they would not diminish a municipality's regional
obligation. Considerations of alternative approaches to
address local needs for affordable housing, however,
impel us to-emphasize-that--we do not rule today on-the-
validity of- other possible local- preferences Sfior lowerý -
income residents, or on the extent to which the Fair
Housing Act and the Mount Laurel doctrine would
permit an occupancy preference tailored to meet genuine
special and cognizable needs of residents otherwise
eligible for affordable housing, irrespective of a
municipality's regional obligation. The complexities and
varieties of that issue suggest caution in resolving such
possibilities in the abstract. Accordingly, we decide only
the invalidity of the preference before us.

B. The Occupancy Preference: Title -VIII and the
Law Against Discrimination.

Earlier in this opinion, supra at 19-20, 622 A.2d at
1266, we took note of the Public Advocate's reliance on
the data [*37] indicating that Bloomingdale's minority
[***66] population, as a percentage of its total
population, was 1.5%, whereas its region's minority
population was 20.9%. Similarly compelling statistical
data are before us comparing the. minority population
percentage in each of the other five municipalities with
that of its region: Denville 1.1%/Region 52%;
Hillsborough 2.8%/Region 8.9%; Holmdel 1.7%/Region
8.6%; Roseland 1%/Region 52%; Warren 1.3%/Region
8.9%. The Public Advocate contends that because the
minority resident and-worker population in those
municipalities is disproportionately low, compared to
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their respective regions, the occupancy preference has a
discriminatory impact on minorities, in that it favors
occupancy of affordable-housing units by eligible white
households and perpetuates the pattern of minority
exclusion that exists in those municipalities.

The Appellate Division expressed the view that Title
VIII "does not deal with a preference for government
sponsored housing * * * extended on the basis of present
residence or place of employment." 247 N.J.Super. at
176, 588 A.2d 1227. Accordingly,. that court concluded
that unless the occupancy preference was "adopted as
[***67] a subterfuge for discrimination on the basis
[**1276] of race," ibid., the Act is not violated. In

addition, the* Appellate Division adverted to the
governmental justifications advanced to support the
occupancy preference:

(1) the interest of municipalities in
providing affordable housing for existing
residents who encounter financial
downturns;

(2) the desire to preserve a
municipality's social fabric by providing
affordable housing for residents with roots
in the community;

(3) the desirability of encouraging
adoption-of fair-share plans likely to meet
with approval -by community. residentsi
-thereby promoting voluntary compliance
with the Act.

[Warren Township, supra, 247
N.J.Super. at 172-173, 588 A.2d 1227.]

Based on those justifications, the Appellate Division held
that the occupancy preference furthered a "'legitimate,
bona fide governmental interest,"' noting that the Public
Advocate had failed to suggest any alternative provision
that "'would serve that interest with less discriminatory
effect."' Id. at 177, 588 [*38] A.2d 1227 (quoting
Huntington Branch, NAACP v. Town of Huntington,
supra, 844 F.2d at 936).

[***68] We conclude that the Appellate Division
erred in its summary disposition both of the Public
Advocate's Title VIII claims and the related claims under
the LAD. Its holding that Title VIII does not deal with
residential preferences for government-sponsored
housing fails to take into account cases such as United
States v. Housing Authority of Chickasaw, 504 F.Supp.
716 (S.D.Ala.1980). There, the district court invalidated
defendant's imposition of a residency requirement for its
governmentally-sponsored housing units, noting that the
City of Chickasaw had virtually no minority residents

whereas the adjacent cities of Pritchard and Mobile had
African-American populations of 50.5% and 32.3%
respectively. Id. at 718. The court concluded that the
residency requirement "perpetuates segregation," and that
because of its discriminatory impact it violated Title VIII
even in the absence of proof of discriminatory intent. Id.
at 732.

Moreover; the Appellate Division's conclusion that
the occupancy preference does not violate Title VIII
unless "adopted as a-subterfuge for -discrimination," 247
N.J.Super. at 176, 588-A.2d 1227, [***69] suggests that
a discriminatory motive is an essential element of a Title
VIII violation. As the federal cases have demonstrated,
see supra at 22-25, 622 A.2d at 1267-1269, proof of
discriminatory impact is sufficient to establish a prima
facie violation of Title VIII. On the sparse record
presented, the disparity between the percentage of
minority population in the six municipalities as compared
with that of their respective regions would be sufficient
to -present a significant possibility that the occupancy
preference could cause a discriminatory impact on
minorities. Because COAH -did not hold an evidentiary
hearing, the issue is not before us on an adequate record,
no evidence whatsoever having been presented with
respect to the percentage of minority workers in each of
the municipalities. The inference is compelling that
unless the percentage of minority workers proved to be
-sufficient to-compensate .at. least [*39] in part for the
-significant disparity in the local -and regional percentages
of minority residents, the occupancy -preference would
exert a discriminatory effect on minority residents in the
region eligible for affordable housing.

[***70] Nor can-we readily accept the Appellate
Division's summary assessment of the validity of the
asserted governmental justifications for the occupancy
preference, or its conclusion that no alternative provision
would adequately serve those interests. In our view, the
conclusion that-a prima facie violation of Title VIII has
been rebutted adequately by-governmental justifications
cannot be reached--'without the benefit of a full
evidentiary record -that includes evidence establishing
and contesting the legitimacy of the governmental
interests and the existence of reasonable and non-
discriminatory alternatives. Assessed at face value,
however, the governmental justifications proffered to
support the occupancy preference do not appear to have
sufficient weight to counterbalance proof that the
occupancy preference may have a discriminatory
[**1277] impact on minorities eligible to occupy low-
and moderate-income housing.

IV

In determining that COAH's occupancy-preference
regulation is flawed, we note that COAH has not
demonstrated how the preference, in the context of
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* COAH's fair-share methodology, can be reconciled with
the regulatory scheme that has been adopted to
implement the State's [***71] affordable-housing policy.
The occupancy preference as currently formulated cannot
be reconciled with COAH's own methodology, which
calculates the regional need for affordable housing
without reference to the financially-needy local residents
who are eligible to benefit from the preference. To, that
extent the occupancy preference does not further the
statutory goals of the Fair Housing Act in implementing
the Mount Laurel doctrine. To repeat, that doctrine
recognizes that each community bears an obligation to
provide its fair share of housing for the region. To
establish a [*40] regional goal and then, without sound
basis and comprehensive standards, to - exclude, the
region's poor collides with the basic goals of the Fair
Housing Act.

We have recognized the enormous responsibility that
the Legislature has reposed in COAH to effectuate the
goals and standards of the Fair Housing. Act.
Acknowledging the complexity that surrounds
implementation of the Fair Housing Act, this Court has
accorded COAH wide leeway in fashioning regulatory
approaches to meet fair housing goals, and, at the same
time, insisted that COAH exercise that regulatory
responsibility and do so in a reasoned [***72] and
accountable way. See Holmdel Builders Ass'n v.
Township of Holmdel, 121 NJ. 550, 579-80, 583 A.2d
277 (1990): We do not in this case foreclose the exercise=-
of that responsibility.

Earlier in this opinion we acknowledged that
municipalities understandably, may desire to provide
affordable housing for long-standing residents otherwise
unable to remain in their community, and that specific
categories of eligible local residents having special needs
might justifiably be considered for entitlement to a
preference in the allocation of affordable housing. Supra
at 34, 35-36, 622 A.2d at-1274-1275. Consistent with a
municipality's regional obligation to provide affordable
housing, COAH could consider revision of its fair-share
methodology to address more comprehensively the
affordable-housing needs of the residents of a
municipality. For example, such a revision could modify
or expand the concept of present need or regional need to
take into account to some extent the category of
financially-needy households that require affordable-
housing units. A fair-share methodology that included
identifiable [***73] financially-needy households in
municipalities within a region would at least afford
COAH a statistically-valid base against which to
consider authorization of an occupancy preference for
specific categories of local residents having special
needs. The authorization of a preference to

O accommodate such households would have to be
carefully and soundly integrated into the statutory and

regulatory scheme in order not to frustrate [*41] a
municipality's regional obligation. Its validity would
depend less on mathematically-precise compliance with
regional fair-share calculations than on whether such a
preference was consistent with COAH's overall
responsibility to fulfill the legislative objectives of the
Fair Housing Act that serve to implement the Mount
Laurel doctrine. Whether such a limited occupancy
preference would be consistent with the mandate of the
federal Fair Housing Act or the Law Against
Discrimination would depend on municipally-specific
statistical data indicating the effect of the preference on
minorities eligible for affordable housing within the
region. As noted, supra at 36, 622 A.2d at 1275, we do
not now attempt to consider [***74] or resolve the
validity, of .alternative approaches to establish an
occupancy preference designed to address special and
cognizable needs of local residents.

In the context of administrative agency adjudicative

determinations, we have uniformly insisted that "an
agency -must set forth basic findings of facts supported by
-the evidence and supporting the- [**'1278] ultimate
conclusions and final determinations so that parties in-
any reviewing tribunal will know the basis on which the
final decision was reached." Riverside Gen. Hosp. v. New
Jersey Hosp. Rate-Setting Comm'n, 98 N.J. 458, 468, 487
A.2d 714 (1985). In the rule-making setting, we impose
the analogous requirement that the agency demonstrate at
-a- minimum- that-its-action can-be understood to be
consistent with-the, underlying legislative -mandate.
Williams, supra, 116 N.J. at 108, 561 A.2d 244. Texter v.
Department of Human Servs., 88 N.J 376, 387, 443 A.2d
178- (1982). Under COAH's present methodology for
calculating regional-fair share, we cannot discern how
the local [***75] occupancy preference as currently
formulated is consistent with and advances the purpose
of the regional obligation. The central goal of the Fair
Housing Act is to implement the Mount Laurel doctrine.
As presently structured, the occupancy preference
adopted by COAH conflicts with the- fundamental
precept of the Mount Laurel doctrine, as explicated
through the Fair Housing Act and implemented [*42]
by COAH regulations, because it excludes from
eligibility for up to fifty percent of the low- and
moderate-income housing constructed within, a
municipality members of the class for whose benefit the
obligation to construct that housing was established.

V

The judgment of the Appellate Division is reversed
and the matter is remanded to the Council on Affordable
Housing for further proceedings consistent with this
opinion.
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DISPOSITION: The judgment of the appellate court
*reversing the tax court's determination in favor of appel-

lant taxpayer-was reversed and the judgment of-the tax
court was reinstated. Although-appellee division-of taxa-
tion director was given statutory authority to modify the
method of tax base computation, the method he used
required prior rule promulgation under the Administra-
tive Procedure Act.

CASE SUMMARY:

PROCEDURAL POSTURE: Appellant taxpayer chal-
lenged the judgment of the Superior Court, Appellate
Division (New Jersey) reversing the tax court's ruling in
appellant's favor following appellant's challenge to the
tax deficiency assessment made by appellee division of
taxation director.

OVERVIEW: Under N.J. Stat. Ann. § 54:10A-8, appel-
lee division of taxation director modified the method for
determining appellant taxpayer's tax base based on an
audience share allocation method. The tax court held that
the method used constituted a rule within the meaning of
the Administrative Procedure Act (APA), N.J. Stat. Ann.
•§ 52:14B-1 to 15, necessitating compliance with the
statutory requirements of the APA governing the adop-
tion of agency rules. The appellate court reversed, hold-
ing that appellee's actions were authorized by ý 54:1 QA-
8. On review, the court reversed and reinstated the tax

court ruling. The court recognized that the language of J
54:IOA-8 granted appellee needed broad authority to
modify the statutory formula for determining a multi-
state taxpayer's New Jersey tax base by which the tax
was measured. But, the court held that the action taken
by appellee was invalid absent the prior promulgation of
rules in compliance with the APA, and that the actual
determination-to use-such-an-allocation method required
implementing regulations and recourse to rule-making
procedures.

OUTCOME: The judgment of the appellate court re-
versing the tax court's determination in favor of appellant
taxpayer was reversed and the judgment of the tax court
was reinstated. Although appellee division of taxation
director was given statutory authority to modify the
method of tax base computation, the method he -used
required prior rule promulgati6n under the Administra-
tive Procedure Act.

CORE TERMS: audience, rule-making, formula, frac-
tion, net worth, station, agency determination, adminis-
trative rule, net income, advertising, television, payroll,
tax policy, tax base, agency action, promulgation, im-
plementing, listening, calculation, general applicability,
broadcast, franchise, radio, radio stations, viewing audi-
ences, statutory authority, primary coverage, subject mat-
ter, audience-share, discretionary
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W Business & Corporate Law > Corporations > Finance >
Franchise Tax > Computation
Contracts Law > Types of Contracts > Personal Prop-
erty
Tax Law > State & Local Taxes > Franchise Tax >
Imposition of Tax
[HN1]The New Jersey Corporation Business Tax Act
(Act), N.J. Stat. Ann. §8 54:10A-1 to 40, imposes a fran-
chise tax on all nonexempt foreign and domestic corpo-
rations that exercise-a corporate franchise, do business,
employ or own capital or property, or maintain an office
in New Jersey. N.J. Stat. Ann. §- 54:10A-2. The tax is
computed by reference to the taxpayer's net worth tax
base and net income base. N.J. Stat. Ann. § 54:10A-5.
The receipts or revenues of the taxpayer that are consid-
ered in the net income tax base for tax purposes are those
that arise from sales of tangible personal property from
within this state, services performed within the state,
rentals from property and royalties from the use of pat-
ents or copyrights within the state, and all other business
receipts that are earned within the state. N.J. Stat. Ann. '
54:10A-6(B)(6).

Business & Corporate Law > Corporations > Finance >
Franchise Tax > General Overview.Tax Law > State & Local Taxes > Income Tax > Gen-
eral Overview
.[HN2]An "allocation" formula is-applied to both the net
worth and-net income tax bases so that only those por-
tions of net wofth and net income, respectively, that are
fairly attributable to the corporation's activities in New
Jersey are used in the measure of the tax. N.J. Stat. Ann.
4 54:10A-6. The allocation formula consists of three
factors, namely,. property, payroll and receipts. Each of
the three factors in the so-called three-ply formula is
expressed as a fraction, the numerator of which is, re-

.spectively, the taxpayer's New Jersey property, receipts,
and payroll, and the denominator of which is the tax-
payer's total property, receipts, and payroll generated by
the operations-of the entire enterprise. N.J. Stat. Ann. §
54:10A-6&B'). These fractions are averaged, and the com-
bined fraction is then applied to the taxpayer's total net
worth and net income in order to determine the percent-
age or portion of net worth and income properly'attribut-
able, and thus taxable, to New Jersey. § 54:1 OA-6(B).

Business & Corporate Law > Corporations > Finance >
Franchise Tax > General Overview
[HN3]N.J. Stat. Ann. § 54:10A-8 authorizes the director
to make the following particular adjustments: to adhere
to those factors already set forth in the statutory formula,
namely, property, receipts, and payrolls; to include in the
formula one or more other acceptable recognized factors,.

such as expenses, purchases, or existing contracts; and to
exclude one or more assets from the formula or from the
entire net worth tax base. In addition to this specific au-
thority, the director is given broad general discretion to
apply any other similar or different method calculated to
effect a fair and proper allocation of the entire net in-
come and the entire net worth reasonably attributable to
the state.

Administrative Law > Agency Rulemaking > Formal
Rulemaking
Administrative Law > Agency Rulemaking > State Pro-
ceedings
[HN4]N.J. Stat. Ann. §52:1 4Bw2(e)(3) provides that an
"administrative rule" or "rule," when not otherwise modi-
fied, means each agency statement of general applicabil-
ity and continuing effect that implements or interprets
law or policy. There are several important elements of
agency action that in combination serve to define it as
either an administrative rule or an administrative adjudi-
cation. A critical aspect of this definition is the general
applicability and continuing effect of the pronouncement.
It has been consistently recognized that the widespread,
continuing, and prospective effect of an agency pro-
nouncement is the hallmark of an administrative rule.

Administrative Law > Agency Rulemaking-> Formal-
-Rulemaking
Administrative Law > Agency Rulemaking > State Pro-
ceedings
Administrative Law > Separation of Powers > Legisla-
tive Controls > General Overview
[HN5]An agency determination that is intended to be
applied as a general standard-and with widespread cover-
age and continuing effect can be considered an adminis-
trative rule if it is not otherwise expressly authorized by
or obviously inferable from the specific language of -the
enabling statute.

Administrative Law > Agency Rulemaking > Formal
Rulemaking
Administrative Law > Agency Rulemaking > State Pro-
ceedings
[HN6]When the agency action is concerned with broad
policy issues that affect a large segment of the regulated
or general public, rule-making as such is implicated. An
agency action or determination that implements or inter-
prets law or policy can constitute an administrative rule.
N.J. Stat. Ann. § 52:14B-2(e).
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V Administrative Law > Agency Rulemaking > Formal
Rulemaking
-Administrative Law > Agency Rulemaking > State Pro-
ceedings
[HN7]An agency determination can be regarded as a
"rule" when it effects a material change in existing law.

Administrative Law > Agency Rulemaking > Formal
Rulemaking
Administrative Law > Agency Rulemaking > State Pro-
ceedings
[HN8]Where the subject matter of the inquiry reaches
concerns that transcend those of the individual litigants
and implicate matters of general administrative policy,
rule-making procedures should be invoked.

Administrative. Law > Agency Adjudication > General
Overview
Administrative- Law > Agency Rulemaking > Formal
Rulemaking
Administrative Law > Agency Rulemaking > State Pro-
ceedings
[HN9]An agency determination must be considered an
administrative rule when all or most of the relevant fea-. tures of administrative rules are present and preponderate
in favor of the rule-making -process. Such a conclusion
would be-warranted- if it-appears that the agency determi-
nation, in many or-most of the-following circumstances,
(1) is intended to have wide coverage encompassing a
large segment of the regulated or general public, rather
than an-individual or a narrow select group; (2) is in-
tended to be applied generally and uniformly to all simi-
larly situated persons; (3) is designed to operate only in
future cases, that is, prospectively; (4) prescribes a legal
standard or directive that is not otherwise expressly pro-
vided by or clearly and obviously inferable from the ena-
bling statutory authorization; (5) reflects an administra-
tive policy that (i) was not previously expressed in any
official and explicit agency determination, adjudication
or rule, or (ii) constitutes a material and significant
change from a clear, past agency position on the identical
subject matter; and (6) reflects a decision on administra-
tive regulatory policy in the nature of the interpretation
of law or general policy. These relevant factors can, ei-
ther singly or in combination, determine in a given case
whether the essential agency action must be rendered
through rule-making or adjudication.

Administrative Law > Agency Rulemaking > Rule Ap-
plication & Interpretation > General Overview
Administrative Law > Agency Rulemaking > State Pro-
ceedings

[HN10]Agencies have wide latitude in improvising ap-
propriate procedures to effectuate their regulatory juris-
diction. Both the rule-making and the adjudicatory mode
serve to effectuate legislative and administrative policy.
Nevertheless, this discretion is not unbounded. When the
agency is concerned with broad policy issues that affect
the public-at-large or an entire field of endeavor or im-
portant areas of social concern, or the contemplated ac-
tion is intended to have wide application and prospective
effect, rule-making becomes the suitable mode of pro-
ceeding.

COUNSEL: Joseph P. LaSala argued the cause for ap-
pellant (Robinson, Wayne, Levin, Riccio & LaSala, attor-
neys; Kenneth Greene, of counsel; Mr. LaSala and Law-
rence P. Platkin, on the briefs).

Harry Haushalter, Deputy Attorney General, argued the
cause for respondent (Irwin I Kimmelman, Attorney
General of New Jersey, attorney; James J. Ciancia, As-
sistant Attorney General, of counsel).

JUDGES: For reversal -- Justices Clifford, Schreiber,
Handler and Garibaldi. For affirmance -- Chief Justice
Wilentz and Justices Pollock and O'Hern. The opinion
of the Court v.as delivered by Handler, J. Wilentz, Chief
Justice, and Pollock and O'Hern, Justices, dissenting.

OPINION BY: HANDLER-

OPINION
[*319] [**745] This case involves the validity of

a tax deficiency assessment. made by the defendant, Di-
rector, Division of Taxation (Director), against plaintiff,
Metromedia, Inc., under the New Jersey Corporation
Business Tax Act, N.J.S.A. 54:10A-1 to -40 (Act).
Metromedia, Inc. (Metromedia or taxpayer) is a Dela-
ware corporation engaged in-[***2] the ownership and
operation of television and radio stations. In determining
the net business -receipts of the taxpayer attributable to its
operation in the state pursuant to the Act, the Director
used a calculation referred to [*320] as .an "audience
share." This calculation is designed to measure receipts
attributable to New Jersey by relating the taxpayer's
revenues to its listening and viewing audiences in the
state. However, this method -for determining the New
Jersey receipts of a multi-state television or radio enter-
prise had not been used by the Director before its appli-
cation to Metromedia in this case. The major issue,
therefore, is whether the decision to use this factor in
effect constitutes administrative rule-making, within the
meaning of the Administrative Procedure Act, NJ.S.A.
52:14B-1 to -15 (APA), necessitating compliance with
the statutory requirements of the' APA governing the
adoption of agency rules. We must also examine the
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Wissue of whether the Act itself, in the absence of an im-
plementing regulation, authorizes the allocation of re-
ceipts by the use of the "audience-share" factor.

Metromedia has filed corporate business tax returns
since 1957, [***3] but disputes the deficiencies as-
sessed against it only for the years 1972-1975. During
those years, Metromedia owned and operated several
television and radio stations, including stations WNEW-
TV, WNEW-AM, and WNEW-FM, located in New
York City' and serving the New York metropolitan area,
and WIP-AM and WMMR-FM, located in Philadelphia 2

and [*321] serving the Philadelphia metropolitan area.
MetroMedia earns revenue from the sale of network air-
time to national and local advertisers represented by ad-
vertising agencies. Most of these agencies are located in
New York City, and, for present purposes, none is situ-
ated in New Jersey. Rates charged for advertising are,
based primarily on the size of the listening [**746] or
viewing audience in the area served by the station.

1 All three stations' offices are located in New
York City. All sales contracts were approved in
New York and all commercials were aired from
the New York locations of the stations. Only
WNEW-AM maintained property in New Jersey.
Its transmitter -facility in Carlstadt consisted of a
concrete blockhouse and four broadcast towers
and was -maintained and serviced by three full-
time shift employees.

[**'4]

2 Both stations' offices are located in Philadel-
phia, where the commercials are aired. All sales
contracts are approved in New York. During the
relevant time period, only WIP-AM maintained
property in New Jersey; Its transmitter facility,
located in Bellmawr, consisted of a concrete
blockhouse and two broadcast towers, and Phila-
delphia-based employees performed part-time
maintenance work at the site.

No activity in connection with advertising sales or
receipts occurred in New Jersey. Consequently, for the
years in question the taxpayer reported no advertising
revenues from these stations as attributable to the state.
The Director, however, during its 1978 audit, allocated
some of Metromedia's business receipts to New Jersey
by applying a factor called "audience share." This calcu-
lation purported to reflect New Jersey earnings that the
Director claimed were generated by virtue of the stations'
signals reaching audiences in the state. For each station
reaching New Jersey, the Director multiplied Metrome-
dia's total receipts by a fraction or percentage that con-
sisted of a ratio of the station's [***5] New Jersey audi-
ence to its total audience. The sum of these results for

each of the five stations reaching New Jersey audiences
was then incorporated into the statutory formula used to
determine the taxpayer's New Jersey franchise tax base,
consisting of both net worth and net income.

The taxpayer sought review of this determination in
the Tax Court, challenging the Director's authority to set
and apply the allocation factor. The Tax Court ruled that
the "audience share" concept in effect constituted a
"rule," within the meaning of the APA, and therefore its
adoption by application in this case was invalid because
it failed to comply with the requirements applicable to
the promulgation of agency rules. 3 N.J. Tax 397 (1981).
Because of its disposition on this ground, the Tax Court
did not address contentions that the Act was unconstitu-
tionally vague and therefore violative of the Due Process
Clause. 3 N.J. Tax at 405-06. The court concluded, how-
ever,. that the statute "[does not] support the use of an
[*322] audience factor in-the absence of an administra-
tive rule, properly adopted ** *." Id. at 412-13.

The Director appealed -and the Appellate Division
reversed, [***6] finding that the Director's actions were
authorized by the Act. 187 NJ. Super. 562, 564 (1983 .
We granted Metromedia's petition for certification to
consider whether the Director's action was invalid for
failure to comply with the APA, and whether the Direc-
tor's use of an audience factor exceeded his discretionary
authority under-the-Act. 97 N.J 290 (1983).

II

[-IN1]The New Jersey Corporation Business Tax
Act imposes a franchise tax on all nonexempt foreign
and domestic corporations that exercise a corporate fran-
chise, do business, employ or own capital or property, or
maintain an office. in New Jersey. N.J.S.A. 54: 10A-2.
The tax is computed by reference to the taxpayer's net
worth tax base and net income base. N.JS.A..54:10A-5;
see Fedders Corp. v. Director, Div. of Taxation, 96 N.J.
376 (1984). The receipts or revenues of the taxpayer that
are considered in the net income -ax base for tax pur-
poses are those that arise from (1) sales of tangible per-
sonal property from within this state, (2) services per-
formed within the state, (3) rentals from property and
royalties from the use of patents or copyrights within the
state, and (4) all other business receipts [***7] that are
earned within the state. N.JS.A. 54:1OA-6(B)(6).

For corporations that maintain a regular place of
business outside of New Jersey, the Act recognizes that
only a percentage of the taxpayer's net worth and net
income may be the result of its activities in the state.
Consequently, [HN2]an "allocation" formula is applied
to both the net worth and net income tax bases so that
only those portions of net worth and net income, respec-
tively, that are fairly attributable to the corporation's ac-
tivities in New Jersey are used in the measure of the tax.
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V N.J.S.A. 54:10A-6. The allocation formula consists of[*323] three factors, namely, property, payroll and re-

ceipts. Each of the three factors in the so-called three-
ply formula is expressed as a fraction, the numerator of
which is, respectively, the taxpayer's New Jersey prop-
erty, receipts, and payroll, and [**747] the denominator
of which is the taxpayer's total property, receipts, and
payroll generated by the operations of the entire enter-
prise. NJ.S.A. 54:IOA-6(B). These fractions are aver-
aged, and the combined fraction is then applied to the
taxpayer's total net worth and net income in order to de-
termine [***8] the percentage or portion of net worth
and income properly attributable, and thus taxable, to
New Jersey. Id.

It is the implicit premise of the Act that the statutory
three-ply formula can only approximate the taxpayer's
true net worth and income generated by its New Jersey
activities. Hence, the Act gives the Director broad au-
thority to adjust the allocation factor in order to reflect
more accurately and fairly the activity, business, receipts,
capital, entire net worth, or entire net income of a tax-
payer reasonably referable to the state. [HN3]N.JS.A.
54:10A-8 authorizes the Director to make the following
particular adjustments: (1) to adhere to those factors al-
.ready set forth in the statutory formula, namely, property,
receipts, and payrolls; (2) to include in the formula one
or more other acceptable recognized factors, such as ex-
penses, purchases, or existing contracts; and (3)- to ex-
-clude one-or more-assets from the-formula-or from the
entire net worth tax base. In addition to this specific au-
thority, the Director is given broad general discretion to
"apply * * * any other similar or different method calcu-
lated to effect a fair and proper allocation of the entire
net [***9] income and the entire net worth reasonably
attributable to the State." Id.

As noted, the Director used the "audience share" as a
modification of the "receipts factor" of the three-ply for-
mula in order to adjust the percentage of the taxpayer's
total receipts allocable to New Jersey. Metromedia con-
tends that the Director's determination was not author-
ized by any provisions of the Act [*324] and exceeded
the Director's statutory discretion. ' The argument is that
the use of the "audience factor" is ultra vires. We dis-
agree.

3 In this case, the new allocation factor, consist-
ing of the audience factor, was a result solely of
an adjustment to the numerator of the receipts
fraction. No adjustment was made to the denomi-
nator of the receipts fraction or to the numerators
or denominators of the payroll and property frac-
tions. See discussion, supra at 323.

Clearly, the language of the statute vests broad au-
thority in the Director to determine what income-

producing activity of the taxpayer is [**'10] reasonably
referable to its business in New Jersey, so that this in-
come can. appropriately be used in the measure of the
franchise tax. The statutory scheme recognizes that this
is a highly specialized decision that entails considerable
discretion. See Fedders, supra, 96 N.J 376. The Direc-
-tor's discretion is bound by standards of "sound account-
ing principles." N.J.S.A. 54:10A-8(e); R.H. Macv & Co.,
Inc. -v. Director, Div. of Taxation, 77 NJ. Super. 155
(App;Div.1962), affd o.b., 41 N.J. 3 (1963). It is none-
-theless as broad as necessary to enable the Director to
-determine the fair value of the taxpayer's net worth,
Hawthorne Fabrics v. Kingsley, 41 N.J. 521 (1964), as
well as the percentage of net worth and net income that
can be attributed to New Jersey, F. W Woolworth v. Di-
rector, Div. of Taxation, 45 N.J 466 (19651; see
Household Fin. Corp. v. Director, Div. of Taxation, 36
SN.J 353 (1962).

The broad question of statutory interpretation can be
narrowed to whether the use of an audience-share factor
to determine the taxpayer's "receipts earned within the
State" would constitute any "other similar or different
method" of allocation [*** 11] that is made available to
the Director under N.JSA. 54:10A-8(e) to fashion an
accurate allocation factor. A "similar method" would
presumably be one comparable to the allocation methods
specified under the allocation formula in N.J.S.A.
54:10A:8(e), namely, receipts, property, and payroll; By
example, [*325] -the Director is specifically empowered
to include in the formula, as an "acceptable recognized
factor," the value of- [**748] existing contracts, if in a
given case this were relevant in the operation of a par-
ticular enterprise. N.J.S.A. 54:10A-8(b).

Here, the relevance of the listening and viewing au-
dience of a broadcast enterprise as an allocation factor
may be premised on its obvious relationship to the enter-
prise's ."customers". Its utility as an allocation factor
applicable to the income of the entity inheres in its per-
ceived correlation to advertising revenues. Conse-
quently, if it is reasonable to presume a relationship be-
tween the size of the taxpayer's audiences and its adver-
tising revenues, then a factor measuring or attributing
revenues in terms of audience size would not facially be
unsound or arbitrary. ' These considerations influenced
[***12] the Tax Court, which said:

Each of plaintiffs New York and Phila-
delphia radio and television stations
transmitted a signal that reached a speci-
fied geographical area known as a "pri-
mary coverage area." All five of the sta-
tions had a primary coverage area that in-
cluded areas within New Jersey. For the
tax years in question approximately
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[*326] 30% of the total listening and
viewing audience in primary coverage ar-
eas for WNEW-TV, WNEW-AM and
WNEW-FM, and approximately 21% of
the total listening audience in the primary
coverage areas for WIP-AM and WMMR-
FM, was located in New Jersey. Al-
though there was no specific proof in this
regard, it can logically be assumed that
the stations' advertisers most likely con-
sidered the entire geographical makeup of

the stations' audiences in their decision to
purchase advertising time. [3 N.J. Tax at
401.]

4 As presented by the Tax Court, 3 N.J. Tax at
403• the taxpayer's calculation of the allocation
fraction, in accordance with the statutory for-
mula, was:

1974 1975
Property fraction 3.5083% 3.0654% 2.740% 2.6544%
Payroll fraction .1389 .1251 .171 .903
Receipts fraction
Allocation factor (average I I I
of the three fractions) .1.-2157% 1.0635%

404, modifying the receipts factor
by the "audience share," was:

The Director's calculation of the
allocation fraction, 3 N.J.Tax at

1972 1973 1974 1975
Property fraction 3.5083% 3.0654% 2.740% 2.6544%
Payroll fraction .1389 .1251 .171 .0903
Receipts fraction 6.8343 6.6831 6.4722 6.5996
Allocation factor 3.4938% .3.2912% 3.1277% 3.1148%

[**'13] Even if it is debatable that an "audience
share" is a "similar method" or an "acceptable recognized
factor," NJ.S.A. 54:10A-8(e) authorizes- the Director to
adopt a "different method" if it serves to effect "a fair
and proper allocation" of the taxpayer's tax base "rea-
sonably attributable to the State." Hence, if the resultant
allocation can be considered "fair and proper," and the
revenues so calculated can be regarded as "reasonably
attributable to the State," the discretionary use of the
"audience factor" would be authorized.

5 According to the Tax Court, the difference in
the computation of the taxpayer's tax base by us-
ing the audience share was illustrated by the 1972
tax year. In 1972 WNEW-TV had overall re-
ceipts of $ 22,682,000, and 29.1% of its audience
was ascribed to New Jersey. The Director attrib-
uted $ 6,600,462 to New Jersey receipts. Adding

this amount to the products of similar calculations
for the other four stations, the Director deter-
minded that Metromedia's 1972 New Jersey re-
ceipts totalled $ 10,039,489 and concluded that
Metromedia's receipt fraction ufider N.JS.A.
54:10A-6(B) was 6.8343% ($ 10,030,489/$
146,896,667 (Metromedia's absolute total 1972
receipts)). 3 N.J Tax at 404.

[***14] There is some extrinsic evidence that an

audience factor, applied to taxpayers engaged in the tele-
vision and radio industry, can be regarded as a fair and
proper method for effecting a reasonable attribution of
revenues to the state. This method of measuring or at-
tributing "receipts" was suggested in the Report of the
New Jersey Tax Policy Committee, Part V (Tax Policy
Report), submitted to Governor Cahill on February 23,
1972. The Committee observed that the Act empowered
the State to tax foreign corporations and recognized that
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V the tax scheme authorized the taxation of corporations
whose activities might not squarely fit into the conven-
tional application or understanding of the three-factor
allocation formula.

[*327] [**749] [T]here is a need -for
an overall review of the applicability and
impact of the general apportionment for-
mula to a number of specialized- busi-
nesses, with a view toward the adoption-
of apportionment methods -that would be
more appropriate to these businesses. * *
* [Tax Policy Report at 31.]

Significantly, the Committee further stated:
[T]he receipts factor, geared to sales of

tangible property, is not adapted to televi-
sion [***15] and radio stations, with a
consequence that probably little or no re-
ceipts allocation would be made to this
State. In lieu of the receipts allocation
contained in the general formula, a more
realistic and more economically justifia-
bly [sic] technique might be the allocation
of receipts by reference to the listening
audience. It is our understanding that this
is the way -television and radio time'
charges are determined, so that -receipts
allocatiofh-by reference to the-advertising
market would respond to the economic
realities of the business. [id. at 31, 32.]

The use of the audience-share factor seems reason-
able. As the Tax Policy Report noted, such an interpreta-
tion better accommodates to the economic realities of the
broadcast business, in terms of attribution-of revenues. 6
We have recognized that the Director's expertise, particu-
larly when exercised in the specialized and complex area
covered by these provisions of the Act, is entitled to
great respect by the courts. See, e.g., F. W. Woolworth v.
Director, Div. of Taxation, supra, 45 N.J. 466;
Household Fin. Corp. v. -Director, Div. of Taxation, su-
pra, 36 N.J. 353; R.H. Macy & Co., Inc. v. [***16]
Director, Div. of Taxation, supra, 41 N.J. 3. Moreover,
the agency's interpretation of the operative law is entitled
to prevail, so long as it is not plainly unreasonable. , New
Jersey Guild of Hearing Aid Dispenser's v. Long, 75 N.J.
544 (1978); Atlantic Transp. Co. v. Director, Div. of
Taxation, 12 N.J. 130 (1953). Accordingly, we conclude
that in the case of a multi-state television and radio sta-
tion enterprise whose broadcast operations cover audi-
ences in New Jersey, the Act permits the discretionary
choice by the [*328] Director to compute the corporate

taxpayer's receipts attributable to New Jersey by the ap-
plication of a factor based upon an "audience share" in
this state.

6 Apparently, New York State, prompted by
concerns similar to those expressed in the Tax
Policy Report, authorized the use of an "audi-
ence-share" factor. Conde Nast Publications,
Inc. v. State Tax Comm'n, 51 A.D.2d 17, 378
N.YS.2d 132 (1976) appeal dismissed, 39 N.Y.2d
889, 386 N.YS.2d 393, 352 N.E.2d 580 (1976);
Capital Cities Communications, Inc. v. State Tax
Comm'n, 65 A.D.2d 25, 411 N.YS.2d 46 (1978).
See discussion infra, at 335.

[***17] III

The critical issue in this case is whether the agency
determination to apply the audience share factor in allo-
cating taxpayer's receipts to New Jersey encompassed de
facto rule-making and, if so, whether that determination,
in order to be valid, had to comply with the requirements
governing the promulgation of administrative rules as
provided by the APA. Basing its argument upon the
statutory definition of "rule" under the APA, NJ.S.A.
52:14B-2(e), Metromedia claims that the "audience share
factor" that was applied by the Director is tantamount to
an agency law or regulation -- it constitutes a formal ex-
pression or statement of administrative policy effectuat-

--ing the agency's statutory authority, and, consequently,-it
must be considered an administrative rule.

Resolution of this issue involves a consideration of
the nature of a "rule" as it affects administrative agency
policy-making and regulation. See generally Mayton,
"The Legislative Resolution of the Rulemaking Versus
Adjudication Problem in [**750] Agency Lawmaking,"
1980 Duke L.J 103 (1980). N.J.S.A. 52:14B-2(e) pro-
vides:

[HN4](3) "Administrative rule" or
"rule," when not otherwise modified,
[***18] means each agency statement of
general applicability and continuing effect
that implements or interprets law or pol-
icy * * *

There are several important elements of agency ac-
tion that in combination serve to define it as either an
administrative rule or an administrative adjudication. A
critical aspect of this definition is the "general applicabil-
ity and continuing effect" of the pronouncement. Id.;
see, e.g., Crema v. New Jersey Dept. of Envtl. Protection,
94 N.J. 286 (1983); Ballv Mfg. Corp. v. New Jersey Ca-
sino Control Comm'n, 85 N.J. 325, 337 (1981) (Handler,
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V J., concurring); Boller Beverages, Inc. v. Davis, 38 N.J
138 (1962); Glaser v. Downes, 126 N.J. Super. 10
(App.Div.1973), [*329] certif, den. 64 N.J. 513 (1974);
see also Securities & Exchange Comm'n v. Chenera
Corp., 332 U.S. 194, 67 S.Ct. 1575, 91 L.Ed. 1995
(1947); N.L.R.B. v. Wyman-Gordon Co., 394 U.S. 759,
777, 89 S.Ct. 1426, 1435, 22 L.Ed.2d 709, 721 (1969)
(Douglas, J., dissenting). It has been consistently recog-
nized that the widespread; continuing, and prospective
effect of an agency pronouncement is the-hallmark of an
"administrative [***19] rule." See Shapiro, "The Choice
of Rulemaking or Adjudication in the Development of
Administrative Policy," 78 Harv.L.Rev. 921, 929-42
(1965); Robinson, "The Making Of Administrative Pol-
icy: Another Look At Rulemaking and Adjudication and
Administrative Procedure Reform,". 118 U.Pa.L.Rev.
485, 513-28 (1970).

[HN5]An agency determination- that is intended to
be applied as a general standard and with widespread
coverage and continuing effect can also-be considered an
administrative rule if it is not otherwise expressly author-
ized by or obviously inferable from the specific language
of the enabling statute. See Crema, supra, 94 N.J at
301; cf. Airwork v. Director, Div. of Taxation. 97 N.J.
290 (1984) (where tax statute is sufficiently specific,
determination in the form of a tax assessment does not
require antecedent rule); RH. Macy & Co., Inc., supra,
41 N.J. 3 (when adequate legislative standard exists -for

administrative -guidance, general-rule is not reqired).
For example, in Boller. Beverages, Inc:, supra, 38 N.J
138, this Court held that a determination by the Director
of the Division of Alcoholic Beverage Control regarding
the packaging [***20] and labelling of corn whiskey
was neither authorized by sufficiently specific statutory
language nor by any implementing regulation. The Court
stressed. the intended, general applicability of the Direc-
tor's determination and observed that "[w]here an admin-
istrative agent is given full rule-making power, he must,
in all fairness, bottom an alleged violation on general
legislation before he may rule in a particular case. The
general mandate, either statutory or administrative, must
precede the specific violation." Id. at 155.

[*330] Further, [HN6]when the agency action is

concerned with "broad policy issues" that affect a large
segment of the regulated or general public, rule-making
as such is implicated. Crema. supra, 94 N.J at 301-02.
The APA itself recognizes that an agency action or de-
termination "that implements or interprets law or policy"
can constitute an "administrative rule." N.J S.A. 52:14B-
2(e). It is particularly appropriate that parties affected by
the proposed agency action have the opportunity to par-
ticipate in the process leading to the agency determina-
tion. Bergen County Pines Hosp. v. Dept. of Human Ser-
vices, 96 N.J 456 (1984); [***21] see also Historic

Green Springs. Inc. v. Bergland, 497 F.Supp. 839, 854
(E.D.Va.1980) ("[W]ithout published rules of procedure
and substantive criteria for [the taking of the proposed
action, affected parties] have been denied any meaning-
ful opportunity for informal response to the proposed
action").

[**751] Similarly, [HN7]an agency determination

can be regarded as a "rule" when it effects a material
change in existing law. See Crema, supra, 94 N.J at
302; K. C. Davis, Administrative Law Treatise § 7:25 at
186 (2d ed. Supp.1982); Ford Motor Co: v. Fed. Trade
Comm'n, 673 F.2d 1008, 1009 (9th Cir.1981), cert. den.,
459 U.S. 999, 103 S.Ct. 358, 74 L.Ed.2d 394 (1982) (an
agency determination that changes existing law and has
widespread application must be addressed by rule-
making and not adjudication). This, feature relates not
only to fairness to the individual party actually before the
agency but to other persons as well. When an agency's
determination alters the status quo, persons who are in-
tended to be reached by the finding, and those who will
be affected by its future application, should have, the op-
portunity to be heard and [***22] to participate in the
formulation of the ultimate determination. See Bergen
County Pines Hosp., supra, 96 N.J at 469; Crema, su-
pra, 94 N.J at 303; Boller Beverages, Inc., supra, 38
N.J at 151.

We have-also recognized that-the factfinding process-
-that-characterizes rule-making is much more flexible and

[*331] expansive than that goverming-quasi-judicial-ad-

judication. [HN8]Where the subject matter of the in-
quiry reaches concerns that transcend those of the indi-
vidual litigants and implicate matters of general adminis-
trative policy, rule-making procedures should be in-
voked. See Dougherty v. Dept. of Human Servs., 91 N.J
1 (1982); Texter v. Dept. of Human Servs., 88 N.J 376
(1982). The procedural requirements for the passage of
rules are related to the underlying need for general fair-
ness and decisional soundness that should surround the
ultimate-agency determination. See Crema. supra, 94
N.J 286. These procedures call for public notice of the-
anticipated action, broad participation of interested per-
sons, presentation of the views of the public, the receipt
of general relevant information, the admission of evi-
dence without regard [***23] to conventional rules of
evidential admissibility, and the opportunity for continu-
ing comment on the proposed agency action before a
final determination. See N.J.S.A. 52:14B-4.

We can synthesize from this authority that [HN9]an
agency determination must be considered an administra-
tive rule when all or most of the relevant features of ad-
ministrative rules are present and preponderate in favor
of the rule-making process. Such a conclusion would be
warranted if it appears that the agency determination, in
many or most of the following circumstances, (1) is in-
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V tended to have wide coverage encompassing a large
segment of the regulated or general public, rather than an
individual or a narrow select group; (2) is intended to be
applied generally and uniformly to all similarly situated
persons; (3) is designed to operate only in future cases,
that is, prospectively; (4) prescribes a legal standard or
directive that is not otherwise expressly provided by or
clearly and obviously-inferable from the enabling statu-
tory authorization; (5) reflects an administrative policy
that (i) was not previously expressed in any official and
explicit agency determination, adjudication or rule,. or (ii)
constitutes .[***24] a material and significant change
from a clear, past agency position on the identical subject
matter; and (6) reflects a decision on administrative
[*332] regulatory policy in the nature of the interpreta-
tion of law or general policy. These relevant factors can,
either singly or in combination, determine in a given case
whether the essential agency action must be rendered
through-rule-making or adjudication.

We acknowledge that in many cases the question of
whether the agency -determination is a rule or an adjudi-
cation is. a close one. Frequently, the agency determina-
tion is a hybrid, partaking of both the rule-making and
adjudicatory mode. See Bally Mfg. Corp., supra, 85 N.J.
at 341-43 (Handler, J., concurring) (recognizing proce-
dures for "specific rule-making"; rule making may be. appropriate [**7521 even when proposed rule has spe-
cial impact upon particular parties as well as the public).
The inquiry canIbeifurther clouded because we have
noted that an agency can promulgate a rule that is highly
particularized, constituting, in effect, "individualized
rule-making." Id.; see Bergen County Pines Hosp., su-
pra, 96 N.J. 456, 476; Boiler Beverages, Inc., [***25]
supra, 38 N.J. 138, 151-52. Other agency proceedings
that involve contested, quasi-judicial hearings effectuate
agency regulatory jurisdiction and can be characterized
as "generalized adjudication." See, e.g., R.H. Macy &
Co., Inc., supra, 4LN.J. 3; see also In re Uniform Admin.
Procedural Rules, 90 N.J 85, 92 (1982). Nevertheless,
rule-making and adjudication are not interchangeable. If
the several relevant features that typify administrative
rules and rule-making weigh in favor of action that is
quasi-legislative in character, rather than lquasi-judicial
or adjudicatory, that balance should determine the proce-
dural steps required to validate the ultimate agency ac-
tion.

In the instant case, the Director claims that N.JS.A.
54:10A-8 empowers him to adjust the allocation factor
determined pursuant to N.J.S.A. 54: 10A-6. He maintains
that his determination -- rendered as an ad hoc decision
resulting in an adjudication in a contested case -- was
sufficiently specifically authorized by the Act so as to

* obviate the need for any [*333] additional implement-
ing regulations. See Equitable Life Mortgage & Realty

Investors v. Div. of Taxation. [***26] 15- NJ. Super.
232, 240 (App.Div.1977), certif. den., 75 NIT 535
(1977).

The Appellate Division agreed, 187 NJ Super. at
565, and reversed the Tax Court's conclusion that, absent
agency rules or regulations, the Director lacked the au-
thority to assess a deficiency based upon the audience
share factor. The Appellate Division relied on R.H.
Macy & Co., Inc., supra, 41 N.J 3, where the court. up-
held the Director's action in adjusting, without any im-
plementing regulations, the method of valuing Macy's
inventory for purposes of computing net worth under
N.J.S.A. 54:1OA-4(d). Although R.H. Macv & Co.. Inc.,
supr, supports the general proposition that an agency
may make decisions with substantive effect without prior
promulgation of a rule or regulation, there were-two fea-
tures that supported that result. One was the recognition
that the determination might not be of unvarying applica-
tion in all similar cases. The other was the accepted-ade-
quacy and specificity of the legislative standard in guid-
ing the particular administrative decision. Id. In
Airwork, supra, 97 N.J. 290, decided today, we reached a
similar conclusion, holding that where [***27] 'the tax
statute addressed the transaction with sufficient specific-
ity, an implementing rule was not a prerequisite to the
exercise of the Director's statutory authority.

It does not follow that, because the Director has
statutory-discretion, the manner in which--his-discretion
is exercised is not governed-by-the standards that deter-
mine whether rule-making or adjudication must be fol-
lowed in a given case. We have acknowledged that this
procedural choice itself is highly discretionary, and-that
[HN1O]agencies have wide latitude in improvising ap-
propriate procedures to effectuate their regulatory juris-
diction. See Bally Mfg. Corp., supra, 85 NJ at 338
("Administrative agencies enjoy a great deal of flexibility
in the proceedings most suitable to achieving their regu-
latory aims."); Heir v. Degnan, 82 N.J 109, 121 (1980).
Further, we have noted that both the rule-making and the
adjudicatory mode serve to [*334] effectuate legislative
and administrative policy, In re Uniform Admin. Proce-
dural Rules, supra, 90 N.J at 92. Nevertheless, this dis-
cretion is not unbounded. See N.JS.A. 52:14B-2(b), (U},
(e). The standards that we have developed set its
[***28]• outer limits and control the choice of proceed-
ings. See, e.g., Crema, supra, 94 N.J at 299 ("When the
agency is concerned with "broad policy issues" that
[**753] affect the public-at-large or an entire field of
endeavor or important areas of social concern, or the
contemplated action.is intended to have wide application
and prospective effect, rule-making becomes the suitable
mode of proceeding."); Boiler Beverages, Inc., supra, 38
N.J at 155; see also N.L.R.B. v. Bell Aerospace Co., 416
U.S. 267. 294. 94 S.Ct. 1757, 1771L 40 L.Ed.2d 134. 154
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(1974) ("[T]here may be situations where the Board's
reliance on adjudication would amount to an abuse of
discretion or a violation of the Act.").

In balancing the relevant factors before us, we are
satisfied that the instant agency determination constituted
a rule, and that its adoption required compliance with
statutory. rule-making procedures. The challenged de-
termination clearly is one of general applicability to the
regulated class. It is essentially prospective in nature,
notwithstanding its attempted application to the taxpayer
in this case. It was intended to have continuing effect,
since, as [***29] the Director conceded, the audience
share factor applies -to all other broadcasters similarly
situated to Metromedia. The Director admitted at trial
that "[a]ll broadcasters * * * who are in the same pre-
dicament -or situation as [Metromedia] would be subject
to the revision." There is no question, therefore, that the
determination is intended to be a rule of unvarying appli-
cation to all similar cases.

Further, the determination was not otherwise ex-
pressly provided- for by the statute, nor was it clearly and
obviously implied. On this point, we note that the New
York State courts, in Conde Nast Publications, Inc. v.
State Tax Comm'n, supra, 51 A.D.2d 17, 378 N.Y.S.2d
132, and Capital Cities Communications, Inc. v. State
Tax Comm'n, supra, 65 A.D.2d 25, [*335] 411 N.Y.S.2d
46, rejected the argument that ýthe express language, of

--the New York legislation empowering- the. tax-commis-
sion to adjust-the allocation percentage (based upon~the
three factors -of payroll, property and receipts, N.Y. Tax
Law § 210(3)(a)), authorized the substitution of an audi-
ence share approach. Significantly, the New York legis-
lation, N. Y.Tax Law § 210(8) (McKinney 1979), [***30]
which so empowers the tax commission, contains lan-
guage *that is virtually identical to the language of
N.J.S.A. 54:10A-8(e). Subsequently, the New York au-
thority enacted regulations, N.Y. Tax Reg. § 4-4.3(f)(2),
pursuant to New York's Administrative Procedure Act,
which provide for the use of an audience share factor
when calculating the receipts fraction.

In addition, the Director's determination reflects an
interpretation of the enabling law and constitutes a deci-
sion on administrative policy, comporting with the gen-
eral definition of a rule under the APA, N.J.S.A.- 52:14B-
2Ue). The resolution of issues implicated in such a de-
termination is made most appropriately by invoking pro-
cedures designed for the adoption of administrative rules.
See Dougherty v. Dept. of Human Servs., supra, 91 NJ.
1; Texter v. Dept. of Human Servs., supra, 88 N.J. 376.
That did not occur in the proceedings leading to the Di-
rector's determination here. The Tax Court recognized
that while the audience factor was conceptually reason-
able as related to the allocation of revenues, "there was
no specific proof in this regard." 3 N.J.Tax at 414. Also,

it is of some significance [***31]- that the Committee on
State Tax Policy, in its review of the Act and the alloca-
tion tax policy formula, believed that the subject matter
was legislative or quasi-legislative in character and there-
fore suitable for rule-making. It "recommend[ed] that the
Standing Committee of Tax Legislation * ** *"

review the existing apportionment for-
mula and practices, as applied -to special-
ized industries; that it analyze the amount
of revenues collected from such indus-
tries; and devise and recommend, where
appropriate, the enactment- of legislation
or the promulgation of regulations of ap-
portionment and allocation [*336]
methods, which will more fairly reflect
[*•*754] the activities, income and net
worth, of such industries attributable to
the State. [Tax Policy Report at 32 (em-
phasis added).]

Further, the agency determination did not itself arise
from the development of an evidential record that char-
acterizes adjudication. The Tax Court's discussion of the
agency's adoption of the audience share factor and its
application to Metromedia .in the form of a tax assess-
ment instructively draws the distinction between a "rule"
and an-adjudicatory "finding." -

The [***32] audience-factor adopted by
defendant * * * is * * * an agency state-
ment that will apply generally to all simi-
larly situated broadcasters, and which im-
plements and interprets both law and pub-
lic policy. It does not, as defendant main-
tains, come within the exclusion for
"agency decisions .andfmdings in con-
tested cases." This is so because the audi-
ence factor -employed by defendant repre-
sents neither a ,decision nor a finding of
the Division of Taxation. All that can be
properly characterized as a decision or
finding is defendant's ultimate conclusion
as to plaintiffs liability. The audience
factor was * * * a rule of general applica-
bility employed by defendant to permit
him to make findings and render a deci-
sion in this case. Defendant's "decision" *
* * was that plaintiff owed additional
franchise taxes for the-tax years in ques-
tion, and not that an audience factor is the
proper tool with which to allocate such
taxes for an out-of-state broadcaster such
as plaintiff. [3 N.J. Tax at 406.]
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Consequently, the Director's determination is not ex-
cepted from the APA definition of a rule as an "agency
finding in [a] contested case." NJ.S.A. 52:14B-2(e).

N.J.S.A. [***33] 54:10A-27 empowers the Director
to implement rules and regulations in conjunction with
the statutory authority. The broad language of N.JS.A.
54:10A-8(e) and the subject matter of the agency's pro-
ceedings involved-in this case offer a prime example of
where "[t]he function of filling in the interstices of [leg-
islation] should be performed, as much as possible,
through [the] * * * promulgation of rules to be applied in
the future." Securities & Exchange Comm'n v. Cheneg,
supra, 332 U.S. at 202, 67 S.Ct. at 1580, 91 L.Ed. at
2002. The necessity, as well as desirability, of adminis-

-trative rule-making in this context is supported by this
Court's reasoning in Boller Beverages, Inc., supra, 38
N.J at 151-52:

[*337] The theory of administrative

rule-making is, of course, that in certain
fields and in certain respects the public in-
terest is better served by delegating a
large part of detailed lawmaking to the
expert administrator, controlled by poli-
cies, objects and standards laid down by
the -legislature, rather than by having all
the details spelled out -through--the tradi-
tional legislative process. Administrative
rule-making remains in essence, [***34]
however, the enactment of legislation of
general application, prospective in nature.
The object is not legislation ad hoc or af-
ter the fact, but rather the promulgation,
through the basic statute and the imple-
menting regulations taken as a unitary
whole, of a code governing action and
conduct in the particular field of regula-
tion so those concerned may know in- ad-
vance all the rules of the game, so to
speak, and may act with reasonable assur-
ance. Without sufficiently definite regu-
lations and standards, administrative con-
trol lacks the essential quality of fairly
predictable decisions. Persons subject to
regulation are entitled to something more
than a general declaration of statutory
purpose to guide their conduct before they
are restricted or penalized by an agency
for what it then decides was wrong from
its hindsight conception of what the pub-
lic interest requires in the particular situa-
tion.

This reasoning applies with similar force to the agency
action that is the subject of this appeal. Accordingly, we
find that the action taken by the Director, despite reliance
upon statutory authority, is nonetheless invalid [**755]
absent the prior promulgation of rules [***35] in com-
pliance with the Administrative Procedure Act. See
Crema, supra, 94 N.J. at 299.

IV

In conclusion, we recognize that the language of the
New Jersey Corporation Business Tax. Act grants the
Director needed broad authority to modify the statutory
formula for determining a multi-state taxpayer's New
Jersey tax base by which the tax is measured. In a case
such as this, involving a multi-state- radio and television
enterprise reaching audiences in several states, the lan-
guage of the statute supports the-determination of a more
realistic method than provided by the statutory three-ply
formula to calculate the receipts of the taxpayer that -can.
fairly and reasonably be attributable to its activities -in
New Jersey. The "audience factor" is -based upon a pre-
sumed economic correlation between revenues derived
from advertising over the taxpayer's network and the size
and [*338] location of its viewing and listening audi-
ences. It would constitute a fair and appropriate method
for allocating~revenues. The actual~determination-to-use
such an-allocation method, however,-requires implement-
ing regulations and recourse-to rule-making procedures.

In reaching this conclusion, [***36] we have noted
but determined not to address taxpayer's constitutional
claims. The record is insufficient with respect to these
claims, the lower courts did not resolve them, and, in
light of our determination requiring further administra-
tive proceedings, these claims may again be asserted.
These considerations reinforce the Tax Court's conclu-
sion that the Director's determination, in the form of the
tax assessment against Metromedia, and the adoption of
the audience share factor to make this assessment, ap-
plied without complying with the requirements of the
APA governing the promulgation of administrative rules
and regulations, was invalid.

Accordingly, the Appellate Division's judgment is
reversed and the Tax Court judgment is affirmed.

Reversed.

DISSENT BY: WILENTZ; POLLOCK; O'HERN.

DISSENT

WILENTZ, Chief Justice, and POLLOCK and
O'HERN, Justices, dissenting:
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We would affirm the judgment of the Appellate Di-
vision, substantially for the reasons expressed by Judge
Furman in his opinion reported at 187 N.J. Super. 562.
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April 29, 2002, Argued
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SUBSEQUENT HISTORY:
Publication May 31, 2002.

[***1] Approved for

PRIOR HISTORY: On appeal from the New Jersey,
Department of Environmental Protection.

CASE SUMMARY:

PROCEDURAL POSTURE: Appellants realtors,
builders, and environmental groups challenged regula-
tions of appellee New Jersey Department of Environ-
mental Protection pursuant to the Coastal Area Facility
Review Act, N;J. Stat. Ann. §§ 13:19-1 to -21.

OVERVIEW: Under N.J. Stat. Ann. 13:19-10, the De-
partment had to make certain findings before issuing a
permit for development in a coastal zone. The appellate
court held N.J. Admin. Code tit. 7, § 7-1.4(b) was invalid
insofar as it permitted the Department to issue a permit
without making those findings. The Department's sector

permit program, allowing municipalities to be certified to
issue permits for coastal zone development, was not an
invalid subdelegation of authority because the program
was not a subdelegation of authority but a review by the
Department of a municipality's ordinances, before the
municipality was certified to issue permits along with the
Department, with the Department being the final deci-
sion-maker. The Department's regulations on allowable
impervious cover were not arbitrary. The Coastal Area
Facility Review Act's, N.J. Stat. Ann. §§ 13:19-1 to -21,
coordination with the State Development and Redevel-
opment Plan was not invalid as both were developed for
the general welfare. The Department's adoption of a
boundary first accepted by the State Planning Commis-
sion, under N.J. Admin. Code tit. 7, § 7E-5B.3, was not
rule-making.

OUTCOME: The Department's regulations were found
valid, except to the extent they did not require the De-
partment to make certain mandatory statutory findings.
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CORE TERMS: planning, sector, coastal, municipality,
impervious, site, environmental, notice, land uses,
coastal zones, municipal, ordinances, planning board,
variance, node, map, vegetative, waterfront, regional,
CZM Rules, rule-making, environmentally, upland, re-
development, certification, intensity, publish, coordina-
tion, conservation, deviation

LexisNexis(R) Headnotes

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
view
[HNI ]See N.J. Admin. Code tit. 7, § 7-2.1.

Environmental Law > Natural Resources A& Public
Lands > Coastal Zone Management > Identification &
Delineation
[HN2]At its heart, the Coastal Area Facility Review- Act
(CAFRA), N.J. Stat. Ann. § 13:19-1 to -21, requires
that any proposed development within New Jersey's
"coastal area" that meets the initial construction and de-
velopment thresholds articulated in N.J. Stat. Ann. §
13:19-5 must obtain a permit from the Department of
Environmental Protection before the commencement of
that construction unless otherwise-expressly exempted.
N.J. Stat. Ann. § 13:19-5, 13-:19-5.2, and 13:19-5.3:
CAFRA's "coastal area" is defined in N.J. Stat. Ann. §
13:19-4 as generally extending along New Jersey's coast
from Cheesequake Creek along-Raritan Bay south along
the Atlantic Ocean to Cape May and then north along the
Delaware Bay and River to the Kilcohook National
Wildlife Center in Salem County. It ranges in width from
as little as about 100 feet to as much as about 20 miles.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
view
Governments > Legislation > Enactment
[HN3]The legislature gave the Department of Environ-
mental Protection power to promulgate new regulations
to effectuate the purposes of the Coastal Area Facility
Review Act. N.J. Stat. Ann. § 13:19-17(a).

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
view
[HN4] N.J. Stat. Ann. § 13:19-17(b) requires the De-
partment of Environmental Protection to adopt regula-
tions in consultation with the State Planning Commission

and local governments, and that the Coastal Area Facility
Review Act, N.J. Stat. Ann. §§ 13:19-1 to -21, regula-
tions be closely coordinated with the provisions of -the
State Development and Redevelopment Plan.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
view
[HN5]See N.J. Stat. Ann. § 13:19-17(b).

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
view
[HN6]See N.J. Stat. Ann. § 52:18A-206(b).

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management >, Identification &
Delineation
Governments > Local Governments > Licenses
Real Property Law > Zoning & Land Use > Judicial-
Review
[HN7]Pursuant to the Sector Permit Program, a Coastal
Area Facility Review Act (CAFRA), N.J. Stat. Ann. H
-13:19-1 to -21, regulated development shall be author-
ized through the municipal approval process, subject to
concurrent Department of Environmental Protection-
(DEP) review and oversight, if the development meets
the requirements of N.J. Admin. Code tit. 7, § 7-9.3 and
if the applicant seeking authorization for the develop-
ment fulfills the notification requirements at N.J. Admin.
Code tit. 7, § 7-9.7. N.J. Admin. Code tit. 7, § 7-9.1(c).
In other words, the sector permit municipality authorizes
the development in lieu of a separate DEP CAFRA per-
mit, while DEP concurrently reviews and oversees the
process. DEP describes the procedure as follows: Under
the sector permit, the municipal government does not
conduct a CAFRA review. It reviews a CAFRA-
regulated development application for consistency with
its land use ordinances, which, in accordance with N.J.
Admin. Code tit. 7 § 7-9.4, must regulate the develop-
ment to the same extent it would be regulated under
CAFRA and the rules. Also, DEP will concurrently re-
view each CAFRA application to ensure that it meets the
requirements of the sector permit.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > Identification &
Delineation
[HN8]The Department of Environmental Protection de-
fines the Coastal Area Facility Review Act (CAFRA),
N.J. Stat. Ann. 44 13:19-1 to -21, area as the "coastal
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Warea" defined in N.J. Stat. Ann. § 13:19-4. N.J. Admin.
Code tit. 7, 4 7E-5.2 (definitions). The "upland water-
front development area" includes all lands inland of the
CAFRA area extending from the mean high water line of
a tidal water body to the first paved public road, railroad
or surveyable property lines existing on September 1980,
but no less than 100 feet and no more than 500 feet from
the mean high water line. N.J. Admin. Code tit. 7, § 7E-
5.2.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
view
[HN9]See N.J. Admin. Code tit. 7, § 7E-1.5.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
view
[HN10]The methodology for determining impervious
cover and vegetative cover percentages for sites in the
"upland waterfront development area" is found in N.J.
Admin. Code tit. 7, § 7E-5A.1 to -5A.10, and- it has not
substantially changed from the historical methodology
used to determine "development intensity" for all sites in
the prior regulations. That is, three specific regulatory
factors - growth rating, environmental sensitivity, and
development-:potential -- are first ascertained- for the site
in the--upland waterfront development area. N.J. Admin.
Code tit 7, H 7E-5A.1 to -5A.7. Once those factors are
determined, the Department of Environmental Protection
(DEP) plugs them into tables found at N.J. Admin. Code
tit. 7, § 7E-5A.8 to determine the acceptable "develop-
ment intensity" (high, medium or low) for that site or
smaller parts of that site. Thereafter, DEP plugs the de-
velopment intensity into the applicable tables in N.J.
Admin. Code tit. 7, U 7E-5A.9 and -5A.10 to ascertain
the impervious cover and vegetative cover percentages
for a site, forested or unforested, in the upland waterfront
development area. The main difference between the new
and old regulations is that the percentages themselves
have changed in N.J. Admin. Code fit. 7, H 7E-5A.9 and
-5A.10.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > Identification &
Delineation
[HN 11 ]For a 'site in the Coastal Area Facility Review
Act (CAFRA), N.J. Stat. Ann. § 13:19-1 to -21, area,
both the impervious cover and vegetative cover percent-
ages are solely based on where the site is located on the

* CAFRA Planning Map; that is, in which one or more of
the following four specific categories or centers: (1) a

coastal center; (2) a Coastal Planning Area; (3) a
CAFRA center, CAFRA core or CAFRA node; or (4) a
military installation. N.J. Admin. Code tit. 7, § 7E-
5B.Il(a); N.J. Admini Code tit. 7, 4 7E-5.1(a)(2). A site in
the CAFRA' area may include land in more than one
category, and the cover percentages appropriate to each
category apply to those particular portions of the site.
N.J. Admin. Code tit. 7, § 7E-5B.3(I). In other words,
rather than determining the acceptable intensity of devel-
opment on a site by considering a complex- of factors
such as patterns of existing development, natural and
cultural resources, environmental sensitivity, existing
infrastructure, and soil type, the new rules establish im-
pervious cover limits and vegetative cover requirements
for development sites that reflect where a site is located.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > Identification &
Delineation
[HN12]"Coastal centers" are defined in N.J. Admin.
Code tit. 7, § 7E-5.2 as a center in the Coastal Area Fa-
cility Review Act (CAFRA), N.J. Stat. Ann. 8 13:19-1
to -21, area with a boundary delineated by the Depart-
ment of Environmental Protection for the purpose of
applying the requirements for impervious cover and
vegetative cover at N.J. Admin. Code fit. 7, §§ 7E-5 and
5B until such time as, in accordance with N.J. Admin.

-Code tit. 7, § 7E-5B.3, the -coastal center -expires or is
superseded by the CAFRA center.

Environmental Law > Natural Resources- & Public
Lands > Coastal Zone Management > Consistency'Re-
views
Environmental Law > Natural Resources & Public
Lands> Coastal Zone Management > Permits
Governments > Public Improvements > Community
Redevelopment
[HN13]Coastal centers are included in the Coastal Zone
Management rules to facilitate on an interim basis the
permitting of Coastal Area Facility Review Act, N.J.
Stat. Ann. §§ 13:19-1 to -21, regulated development in a
manner consistent with the goals of the State Develop-
ment and Redevelopment Plan (State Plan). However,
coastal centers generally do not meet the criteria estab-
lished in the State Plan for size, density, dwelling units,
population and other factors. Although coastal centers
may not meet those State Development and Redevelop-
ment center criteria, coastal centers were established to
accommodate planned, imminent development identified
by local officials.
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W Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
view
[HN14]See N.J. Admin. Code fit. 7, § 7E-5.2.

Environmental Law > Natural Resources & Public
Lands >-Coastal -Zone Management > Identification &
Delineation
[HN1 5]Once -a- specific location of a site is determined,
-the gross or net land area of that site is multiplied by the
percentages listed in the. tables at N.J. Admin. Code fit. 7.
§§ 7E-5BA4 and -5B.5 to compute the impervious cover
and vegetative cover percentages.

Environmental Law > Zoning & Land Use > Compre-
hensive -& General Plans
Real Property Law > Adjoining Landowners > General
Overview
Real Property Law > Zoning & Land Use > Growth
Control-
[HN16]The five Planning Areas of the State Develop-
ment and Redevelopment Plan are: (1) the Metropolitan
Planning Area, which consists of urban centers and older
suburbs with little vacant land, and where, growth is in. the form of redevelopment even outside designated Cen-
ters; (2)-the Suburban Planning Area, which provides for
most-of the future development, which can take place
even outside-designated Centers;-(3) the Fringe Planning
Area, which provides a buffer between the more devel-
oped Planning Areas- and the less developed Planning
Areas, and where development is restricted to Centers;
(4) the Rural Planning Area, which consists of country-
side or farmland with large areas of cultivated or open
land surrounding sparse residential, commercial and in-
dustrial sites, and where all development is restricted to
Centers; and (5) the Environmentally Sensitive Planning_
Area, which contains large contiguous land areas with
valuable resources, and where all development is re-
stricted-to Centers.

Civil Procedure > Pleading & Practice > Pleadings >
Amended Pleadings > General Overview
Criminal Law & Procedure > Sentencing > Cruel &
Unusual Punishment
Environmental Law > Zoning & Land Use > Compre-
hensive & General Plans
[HN17]Under the State Development and Redevelop-
ment Plan, centers, cores and nodes are not initially de-
lineated by the State Planning Commission. Instead,
through a "voluntary" or "recommended" process, which
is called "Plan Endorsement," only municipal and county
governing bodies and regional and state agencies may

petition or bring their plans, which include boundaries of
these areas, to the commission for endorsement. N.J.
Admin. Code tit. 17, § 32-7.2(a). Endorsement is a regu-
latory process that includes public notice, public hear-
ings, meetings and comment periods. N.J. Admin. Code
tit. 17, §§ 32-7.3 to -7.8. Petitions to amend endorsed
plans may be submitted only by counties, municipalities,
and regional and state agencies. N.J. Admin. Code tit.
17, § 32-7.12(b).

Environmental Law > Zoning & Land Use > Compre-
hensive & General Plans
[HN18]After endorsement, the designated boundaries in
an endorsed plan are incorporated onto the State Plan-
ning Commission's State Plan Policy Map. Thereafter,
during the actual application of the endorsed plan, pri-
vate citizens and organizations, in addition to govern-
mental entities, may petition for amendments or minor
amendments to that map. N.J. Admin. Code-tit. 17, § 32-
8.2; N.J. Admin. Code tit. 17, § 32-8.3; N.J. Admin.
Code tit. 17, § 32-8.7.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management. > General Over-
view
Governments > State & Territorial Governments ->

Boundaries
[HN19]The State Planning Commission boundaries -are
in keeping with the purposes of the Coastal Area Facility
Review Act (CAFRA), N.J. Stat. Ann. H 13:19-1 to -21,
which include the encouragement of the development of
compatible land uses in order to improve the overall eco-
nomic position of the inhabitants of the CAFRA area
within the framework of a comprehensive environmental
design strategy which preserves the most ecologically
sensitive and fragile area from inappropriate develop-
ment and provides adequate environmental safeguards
for the construction of any developments in the CAFRA
area. N.J. Stat. Ann. § 13:19-2. Therefore, by virtue of
its authority under the CAFRA statute, the Department of
Environmental Protection (the Department) substitutes
the State Planning Commission boundaries for its own in
the CAFRA area,. by incorporating by reference into
these proposed rules the State Development and Rede-
velopment Plan (State Plan) structure of Planning Areas
and designated centers. The Department determines that.
this is an appropriate way to closely coordinate the stan-
dards for CAFRA permitting with the State Plan.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > Consistency Re-
views
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Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > Permits
Governments > State & Territorial Governments >
Boundaries
[HN20]When the State Planning Commission formally
approves any new or changed boundary to the State De-
velopment and Redevelopment Plan, N.J. Admin. Code
tit. 7, § 7E-5B.3 requires that the Department of Envi-
ronmental Protection (DEP) evaluate the boundary to
determine whether it is consistent with the purposes of
the Coastal Area Facility Review Act (CAFRA), N.J.
Stat. Ann. 3 13:19-1 to -21, and then publish a notice of
its intention to accept it, reject it, or subsequently prom-
ulgate a revised boundary in the CAFRA Planning Map.
The standards governing DEP's review are set forth in
N.J. Admin. Code tit. 7, § 7E-5B.3(b).

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
view
[HN21]See N.J. Admin. Code tit. 7, § 7E-5B.3(b).

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
view
[HN22] N.J. Admin. Code tit. 7, §.7E-5B.3(e) states that
the Department-of Environmental Protection (DEP) may.
reject or chose- to modify the State Planning Commis-
sion's formally approved new or changed boundary by
promulgating an amendment to this chapter in accor-
-dance with the Administrative Procedure Act, N.J. Stat.
Ann. §§ 52:14B-1 to -15. In any case, DEP must publish
in the New Jersey Register a notice of its determination
to accept, reject, or reject and revise the boundary within
90 calendar days after the date on which the State Plan-
ning Commission formally approves such boundary.
N.J. Admin. Code tit. 7,& 7E-5B.302).

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > Identification &
Delineation
[HN23]The bottom line for sites in the Coastal Area Fa-
cility Review Act (CAFRA), N.J. Stat. Ann. § 13:19-1
to -21, area is that impervious cover and vegetative cover
percentages for a proposed development are based on
where the site is located on the CAFRA Planning Map.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
view
[HN24]See N.J. Admin. Code tit. 7, § 7-1.4(b).

Administrative Law > Agency Rulemaking > Rule Ap-
plication & Interpretation > General Overview
[HN25]Administrative regulations are presumed to be
valid. They are also accorded a presumption of reason-
ableness. A finding of ultra vires action is disfavored.

Administrative Law > Agency Rulemaking > Rule Ap-
plication & Interpretation > General Overview
Administrative Law > Judicial Review > Standards of
Review > Arbitrary & Capricious Review
[HN26]The courts ordinarily recognize that an agency's
specialized expertise renders it particularly well-
equipped to understand the issues and enact the appro-
priate regulations pertaining to the technical matters
within its area. Deference to an administrative agency is
especially appropriate when new and innovative legisla-
tion is being put into practice. Thus, in general, if proce-
durally regular, a regulation may be set aside only if it is
proved to be arbitrary-or capricious, or if it plainly trans-
gresses the statute it purports to effectuate, or if it alters
the terms of the statute or frustrates the policy embodied
in it. The party challenging the validity of a regulation
bears the burden of establishing that it is arbitrary, capri-
cious, or unreasonable.

Environmental -Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
view
[HN27]See N.J. Stat. Ann. § 13:19-10.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management >, General Over-
view
[HN28]Ever since the Coastal Area Facility Review Act,
N.J. Stat. Ann. ý& 13:19-1 to -21, was first enacted, the
courts have required--that the Department of Environ-
mental Protection (DEP), even in light of the Coastal
Zone Management Rules and DEP's broad power to
regulate the coastal zone, specifically meet the criteria in
N.J. Stat. Ann. § 13:19-10 before issuing any CAFRA
permit.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > Identification &
Delineation
Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management> Permits
[HN29]There is a difference between general and spe-
cific standards that the legislature sets forth to guide an
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W agency. N.J. Stat. Ann. § 13:19-10 sets forth specific
criteria which must be met for the issuance of a permit
for a proposed facility in a coastal management area.
N.J. Stat. Ann. § 13:19-10. Many of these criteria may
not be relevant to an application for a housing facility.
Nevertheless, the standards outlined therein establish an
adequately defined checklist for the guidance of the
agency in granting or denying a permit - a checklist
which has sufficient flexibility to carry out the purposes
of the legislation in light of the rapidly changing condi-
tions and body of scientific knowledge in the area of
environmental protection.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > Permits
[HN30]In the context of the pattern of N.J. Stat. Ann. §
13:19-10, regarding permits for development in a coastal
zone, a permit can be granted only if there is compliance
with all of the criteria set forth in paragraphs (a) to (g).

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > Identification &
Delineation
Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > Permits
[HN3 I ]The statutory mandate does not require absolute
compliance with all the requirements of N.J. Stat. Ann. §
13:19-10- prior to the issuance of a permit for develop-
ment in a coastal zone together with definitive findings
by the Commissioner of the Department of Environ-
mental Protection as a condition precedent thereto. In-
stead, § 13:19-10 is an adequately defined checklist for
the guidance of the agency.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > Permits
[HN32] N.J. Stat. Ann. § 13:19-10 confines the Depart-
ment of Environmental Protection's power to issue a
permit for development in a coastal zone to cases where
enumerated, specific findings are made regarding the
development's impact on the environment.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > Permits
[HN33] N.J. Stat. Ann. § 13:19-10 lists specific findings
that the Department of Environmental Protection must
make in its determination to issue a permit for develop-
ment in a coastal zone.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > Permits
[HN34]The Commissioner of the Department of Envi-
ronmental Protection may not issue a permit for devel-
opment in a coastal zone unless he finds that the statu-
tory standards of N.J. Stat. Ann. § 13:19-10 have been
met.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
view
[HN35]The Department of Environmental Protection
(DEP) must make findings under the standards in N.J.
Stat. Ann. § 13:19-10, even if DEP finds that a Coastal
Area Facility Review Act, N.J. Stat. Ann. §8 13:19-1 to -
21, permit application complies with its specific regula-
tions.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
view
[HN36] N.J. Admin. Code tit. 7, 8 7-1.4(b) is invalid in
so far as it permits the Department of Environmental
Protection to issue a Coastal Area Facility Review Act,
N.J. Stat. Ann. 88 13:19-1 to -21, permit without making
the findings-set forth inN.J. Stat. Ann. § 13:19-10.

Environmental Law > Natural Resources & Public
Lands >-Coastal Zone Management > Consistency Re-
views
Governments > Local Governments > Licenses
[HN37]To be certified as a "sector permit municipality,"
a municipality must: (1) have somewhere within its
boundaries a Coastal Area Facility Review Act
(CAFRA), N.J. Stat. Ant. § 13:19-1 to -21, center,
CAFRA node, or a specific CAFRA core in a Coastal
Metropolitan Planning Area or a Coastal Suburban-Plan-
ning Area, and (2) demonstrate to the Department of
Environmental Protection (DEP) that its municipal land
use ordinances will provide at least the same level of
protection to coastal resources as is afforded by DEP's
own regulations. N.J. Admin. Code tit. 7, §§ 7-9.1 to -
9.2. Municipalities with a Coastal Center are not eligible.
In addition, the municipality must also, among other
things: (1) sign a memorandum of agreement setting
forth its responsibilities; (2) adhere to specific reporting
requirements; (3) notify DEP of any proposed changes in
its land use ordinances; and (4) ensure that its land use
ordinances remain consistent with changes in the Coastal
Zone Management Rules. N.J. Admin. Code tit. 7, §§ 7-
9.4 to -9.5 and -9.11. DEP may suspend or revoke a sec-
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tor permit municipality's certification for noncompliance.
N.J. Admin. Code tit. 7, § 7-9.6.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > Permits
Governments > Local Governments > Administrative
Boards
[HN38]An applicant that proposes Coastal Area Facility
Review Act, -N.J. Stat. Ann. 4§ 13:19-1 to -21, develop-
ment in a sector permit municipality must provide the
following notices to the Department of Environmental
Protection's Land Use Regulation Program: (1) notice
that an application has been filed and deemed complete
by the local planning board; (2) notice that the local
planning board has set a hearing on the development
application; and (3) notice that the local planning board
has adopted a memorializing resolution. N.J. Admin.
Code tit. 7, §§ 7-9.7(a)(1) to (a)(3).

Environmental Law > Natural Resources & Public
Lands.> Coastal Zone Management > General Over-
view
[HN39]See N.J. Admin. Code tit. 7, § 7-9.7(a)(4).

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > Permits
-•iHN40] N.J. Admin. Code tit. 7,§ 7-9.8 -states that the-
Department of Environmental Protection (DEP) shall
publish notice in the DEP Bulletin of its decision that a
sector permit is applicable or inapplicable to a proposed
development in a coastal zone.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > Permits

-Governments > Local Governments > Licenses
[HN41]In cases when a municipality itself proposes
Coastal Area Facility Review Act, N.J. Stat. Ann. §3
13:19-1 to -21, development that does not require plan-
ning board approval, N.J. Admin. Code tit. 7, § 7-9.7(b),
the regulations require that the municipality must provide
notice to the Department of Environmental Protection's
(DEP) Land Use Regulation Program 90 days before bid
solicitation that the development is under consideration
by the municipal governing body. N.J. Admin. Code tit.
7, § 7-9.7(b)(1). Thereafter, N.J. Admin. Code tit. 7, §§
7-9.7(a)(4) and (b)(2) set forth DEP's role. N.J. Admin.
Code tit. 7, § 7-9.8 requires that DEP shall publish notice
in the DEP Bulletin of its decision that the sector permit
is applicable or inapplicable. Within 10 days after publi-
cation of DEP's decision pursuant to § 7-9.8, any inter-
ested person who considers himself or herself aggrieved

by DEP's decision under N.J. Admin. Code tit. 7, §87-9.7
may file a written request for an adjudicatory hearing.
N.J. Admin. Code tit. 7, § 7-9.9(a).

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
view
[HN42]See N.J. Admin. Code tit. 7, §§ 7-9.7.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > Permits
[HN43] N.J. Admin. Code tit. 7, § 7-9.3 sets forth the
sector permit standards regarding a municipality's permit
for developmentin a coastal zone.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
view
[HN44]See N.J. Admin. Code tit. 7, § 7-9.3.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
view
-[HN45]The Coastal Area Facility Review Act(CAFRA),
N.J. Stat. Ann. -H 13:19-1 to -21, contains no legislative
authorization for the Department of Environmental- Pro-
tection to subdelegate its regulatory authority to a mu-
nicipality. -In fact, CAFRA reflects a legislative determi-
nation that municipal land use control is inadequate to
assure orderly and environmentally-sound development
in the coastal area.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
-view
Governments > Local Governments > Claims By &
Against
Governments > Local Governments > Licenses'
[HN46]The Coastal Area Facility Review Act, N.J. Stat.
Ann. H 13:19-1 to -21, does not authorize the Depart-
ment of Environmental Protection (DEP) to subdelegate
its 'power, but the sector permit program under N.J.
Admin. Code tit. 7, § 7-9.1 et seq. does not constitute
subdelegation. Instead, the process includes a compre-
hensive DEP review of municipal ordinances before a
sector permit municipality certification is granted, and
the process provides- that DEP shall review development
applications within a sector at the same time as they are
reviewed by the local authorities. Furthermore, pursuant
to N.J. Admin. Code tit. 7, § 7-9.7(b), DEP can disap-
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W prove a sector permit and, pursuant to N.J. Admin. Code
tit. 7, § 7-9.8, it must publish notice of its decision-that
the sector permit is applicable or inapplicable. Accord-
ingly, DEP has not subdelegated any of its permit-power
to the municipalities, as N.J. Admin. Code tit. 7, § 7-9.8
requires the agency to make and publish a final decision
on applicability of the sector permit to the development.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
view
ý[HN47] N.J. Stat. Ann. 8 13:19-10 governs the Depart-
ment of Environmental Protection's (DEP) actions and,
short of improper subdelegation, DEP cannot require a
municipality to make the decisions pursuant to that stat-
ute, regarding development in a coastal zone. The statute
applies to the DEP, not a municipality. Indeed, most mu-
nicipalities lack the technical expertise to make such
findings.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > Permits
Governments > Local Governments >,Licenses
[HN48]The standards set forth in N.J. Admin. Code tit.
7, § 7-9.3 for sector permit municipalities to use when
granting a sector permit for coastal zone development are
adequate to inform those municipalities, of their duties.
According to-those standards, a sector permit municipal-
ity can approve an application if it is consistent with its
local ordinances, which have been reviewed by the De-
partment of Environmental Protection in conjunction
with the Coastal Zone Management Rules as part of be-
ing certified as a sector permit municipality.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > Permits
Governments > Local Governments > Licenses
[HN49]The Department of Environmental Protection
(DEP) provides adequate procedural safeguards regard-
ing a municipality's issuance of a sector permit for de-
velopment in a coastal zone. The procedure provides that
DEP is the ultimate decision-maker on a sector permit,
and a hearing may be conducted after that decision. N.J.
Admin. Code fit. 7, § 7-9.8 states that DEP -shall publish
notice in the DEP Bulletin of its decision that the sector
permit is applicable or inapplicable, and N.J. Admin.
Code tit. 7, § 7-9.9 gives any interested person who con-
siders himself or herself aggrieved the right to file a writ-
ten request for an adjudicatory hearing.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > Permits
[HN50]Under the sector program, allowing municipali-
ties to issue permits for development in coastal zones,
the Coastal Area Facility Review Act, N.J. Stat. Ann. 8
.13:19-1 to -21, portion of the application review must be
conducted by the Department of Environmental Protec-
tion (DEP), and the permit must be authorized by DEP
applying, in addition to any other requirements, N.J. Stat.
Ann. 8 13:19-10 and making the necessary findings re-
quired by that statutory provision.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > Permits
Governments > Local Governments > Licenses
Real Property Law > Zoning & Land Use > Special
Permits & Variances
[HN51]Although the sector permit program, allowing
municipalities to issue permits for development in
coastal zones, does not require its certified municipalities
to follow the waiver provision in the Coastal Area Facil-
ity Review Act (CAFRA), N.J. Stat. Ann. H 13:19-1 to -
21, regulations, the Department of Environmental Pro-
tection (DEP) must concur prior to the municipality's
granting a waiver or variance, and DEP can concur only
if the development-continues to comply with the CAFRA
regulations, which include -the waiver provision in N.J.

-Admin. Code fit. 7, §-7-1.10.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > Permits
Governments > Local Governments > Licenses
Real Property Law > Zoning & Land Use > Special
Permits & Variances
[HN52] N.J. Admin. Code. tit. 7, § 7-9.5(c) merely lists
the responsibilities of a certified sector permit municipal-
ity, regarding issuing permits for development in coastal
zones, and does not govern the standards for granting
variances and waivers under the sector permit program.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > -General Over-
view
Real Property Law > Zoning & Land Use > Special
Permits & Variances
[I1N53]See N.J. Admin. Code fit. 7, § 7-9.5(c).

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > Permits
Governments > Local Governments > Licenses
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Real Property Law > Zoning & Land -Use > Special
Permits & Variances
[HN54]The actual standards used by sector permit mu-
nicipalities when granting a sector permit for develop-
ment in a coastal zone with or without waivers or vari-
ances from the local ordinances are set forth in N.J.
Admin. Code tit. 7, § 7-9.3.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
view
[HN55jSee N.J. Admin. Code tit. 7, § 7-9.3.

Environmental Law > Zoning & Land Use > Condi-
tional Use Permits & Variances
Governments > Local Governments-> Licenses
Real Property Law > Zoning & Land Use > Special
Permits & Variances
[HN56]Even if a sector permit municipality grants a
variance or waiver. from its own municipal ordinances,
regarding a development in a coastal zone, the Depart-
ment of Environmental Protection is still required, not-
withstanding the waiver or variance, to ensure that the
developments continue to comply individually and col-
lectively with the Coastal Zone Management rules,
which include -the waiver requirements in N.J. Admin.
Code tiL7, § 7-1.10.-In fact, § 7-1.10 is-mandatory.

Environmental Law > Natural- Resources & Public
Lands > Coastal Zone Management > General -Over-
view
[HN57]See N.J. Admin. Code tit. 7, 4.7-1.10.

Environmental Law > Natural Resources & Public
Lands-> Coastal Zone Management > Permits
[HN58]The sector permit program allows its certified
municipalities to approve sector permits for development
undertaken in a coastal zone by the municipality. Indeed,
that power is granted by N.J. Admin. Code tit. 7, § 7-9.3.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
view
[HN59]See N.J. Admin. Code tit. 7, § 7-9.3.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > Permits
Governments > Local Governments > Licenses

[HN60]The Department of Environmental Protection is
the ultimate decision-maker on a sector permit issued for
development in a coastal zone by the municipality. N.J.
Admin. Code tit. 7, § 7-9.4(e) merely lists the require-
ments for certification as a sector permit municipality.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
view
[HN61]See N.J. Admin. Code tit. 7, § 7-9.4(e).

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
view
[HN62]See N.J. Admin. Code tit. 7, § 7-9.1(c).

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > Permits
Governments > Local Governments > Licenses '
[HN63]In cases where a sector permit municipality itself
proposes Coastal Area Facility Review Act, N.J. Stat.
Ann. H 13:19-1 to -21, development, the regulations
require that the municipality must provide the following
notice to the Department of Environmental Protection's
(DEP) Land Use Regulation Program: notice 90 days
before bid solicitation that-the development is -under con-
sideration by the municipal governing body. N.J.
Admin. Code tit. 7, § 7- 9.7(b)(1). Thereafter, N.J.
Admin. Code tit. 7, §§ 7-9.7(a)(4) and (b)(2) set forth
DEP's role.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
view
[HN64]See N.J. Admin. Code tit. 7, § 7-9.7(a)(4), (b)(2).

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
view
[HN65] N.J. Admin. Code tit. 7, § 7-9.8 requires that the
Department of Environmental Protection (DEP) shall
publish notice in the DEP Bulletin of its decision that a
sector permit is applicable or inapplicable to a munici-
pality's decision to allow coastal zone development.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
view
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Governments > Local Governments > Claims By &
Against
Governments > Local Governments > Licenses
[HN66]Within 10 days after publication of the Depart-
ment of Environmental Protection's (DEP) decision pur-
suant to N.J. Admin. Code tit. 7, § 7-9.8 that a sector
permit is applicable or inapplicable to a municipality's
decision to allow development in a coastal zone, any
interested person who considers himself or herself ag-
grieved by DEP's decision under N.J. Admin. Code tit. 7,
§ 7-9.7 may file a written request for an adjudicatory
hearing. N.J. Admin. Code tit. 7, § 7-9.9.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
view
[HN67]See N.J. Admini. Code tit. 7, 8 7E-1.5(c).

Environmental Law > Natural .Resources & Public
Lands > Coastal Zone Management > Identification &
Delineation
[HN68]The definition of impervious -cover in N.J.
Admin. Code tit. 7, 8 7E-1.5(c) is not arbitrary and is not
a departure from the prior development intensity rules
regarding developments in coastal zones.

Administrative Law > Judicial Review-> Standards of
Review > General Overview
[HN69]It is especially -ppropriate to give deference to
an agency when it is trying-to put new and innovative
legislation into practice.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > Identification &
Delineation
Environmental Law > Zoning_& Land Use > Compre-
hensive & General Plans
Real Property Law > Zoning & Land Use >. Historic
Preservation
[HN70]A major goal of the State Development and Re-
development Plan (State Plan) is to halt suburban sprawl,
characterized as a pattern of development that destroys
the character of the- cultural landscape, is inefficient in
terms of public facilities and services and devoid of the
sense of place that has long defined the character of life
in New Jersey. Consequently, the policies in the State
Plan cover not just the coastal zone, but all aspects of
quality of life, historic preservation and environmental
protection and economic prosperity. Nevertheless, the
State Plan cites to and directly takes into account the
Coastal Area Facility Review Act, N.J. Stat. Ann. §

13:19-1 to -21, and its goals. In fact, there is a large sec-
tion on "Coastal Resources," in which the State Plan lists
15 distinct policies for the coastal area: 11 separate plan-
ning policies; 2 policies for water resources; and 2 poli-
cies for historic, cultural and scenic resources.

Environmental Law > Natural Resources & -Public
Lands > Coastal Zone Management > General Over-
view
Environmental Law > Zoning & Land Use > Compre-
hensive & General Plans
Real Property Law > Zoning & Land Use > State &
Regional Planning
[HN71]Over the years, the Coastal Area Facility Review
Act, N.J. Stat. Ann. §§ 13:1941 to -21, has expanded its
reach well beyond protection of the natural environment,
and now the delegated powers require theDepartment of
Environmental Protection to regulate land use within the
coastal zone for the general welfare. The -policies of the
State Development and Redevelopment Plan are also
developed for the general welfare.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
view
-Environmental Law > Zoning & Land Use > Compre-
hensive & General Plans
[HN72]It is clear fromthe -impervious cover-percentages
themselves in N.J. Admin. Code tit. 7, § 7E-5B.4 that the
Department of Environmental Protection is incorporating
the goals of the Coastal Area Facility Review Act, N.J-
Stat. Ann. §§ 13:19-1 to -21, and the expressed policies
in the State Development and Redevelopment Plan by
adopting those limits to steer development into centers
and promote open space preservation in their environs by
using cover limitations that are highest in centers and
lowest in the more fragile planning areas. Indeed, N.J.
Stat. Ann. § 13:19-2 requires a comprehensive environ-
mental design strategy which preserves the most-ecologi-
cally sensitive and fragile area from inappropriate devel-
opment and provides adequate environmental safeguards
for the construction of any developments in the coastal
area.

Administrative Law > Agency Rulemaking > Formal
Rulemaking
[HN73]The Administrative Procedure Act, N.J. Stat.
Ann. U 52:14B-1 to -15, provides that prior to the adop-
tion, amendment or repeal of any rule, an agency shall
provide notice of the terms or substance of its intended
action. N.J. Stat. Ann. § 52:14B-4(a)(1). The purpose of
this procedure is to give those affected by the proposed
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W rule an opportunity to participate in the rule-making
process not just as a matter of fairness but also as a
means of informing regulators of possibly unanticipated
dimensions of a contemplated rule.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
view
[HN74] N.J; Stat. Ann.- 8 13:19-17(b) clearly does nol
require the Department of Environmental Protection tc
adopt all of the policies and goals of the State Planniný
Commission in order to closely coordinate its rules re-
garding development in coastal zones with the provision,
of the State Development and Redevelopment Plan.

Environmental*Law > Zoning & Land Use > Compre
hensive & General Plans
[HN75]The State Development and Redevelopment Plai
(State Plan) has no regulatory effect, and it is not appro
priate to use_the State Plan directly to formulate regula
tions.

Environmental Law > Zoning & Land Use > Compre
hensive & General Plans
Governments > Public Improvements > Communit
Redevelopment--
[HN76]Despite language in the State Development an
Redevelopment Plan (State-Plan) that it has no regulator
effect, the legislature in N.J. Stat. Ann. 8 13:19-17(
clearly requires that the Department of Environmenti
Protection's regulations shall be closely coordinated wit
the provisions of the State Development and Redevel
opment Plan. The State Plan is not a regulation but
policy guide for state, regional and local agencies to us
when they exercise their delegated authority. Indeec
even though the State Plan has no regulatory effect, th,
is not to say that-a municipality may not refer to the Stal
Plan recommendations and guidelines in its legislati'h
decisions.

Environmental Law > Natural Resources & PublI
Lands > Coastal Zone Management> Consistency R,
views
[HN77]The Department of Environmental Protectic
(DEP) is not giving the State Planning Commission
boundary actions a presumption of validity, because it
clear that DEP reviewed and continues to review, pursi
ant to N.J. Admin. Code tit. 7, § 7E-5B.3, the actions
the Planning Commission in terms of their consistent

O with the Coastal Area Facility Review Act, N.J. Stz
Ann. 8 13:19-1 to -21.

l Administrative Law > Judicial Review > Standards of
Review > General Overview
[HN78]Courts give due regard to the expertise of an
agency, particularly where the issues involve highly

* technical considerations which are within the agency's
field of expertise.

Administrative Law > Agency Rulemaking > General
Overview
Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > Identification &
Delineation
Public Health & Welfare Law > Housing & Public
Buildings > Low Income Housing

- [HN79]The New Jersey Council on Affordable Housing
(COAH) is required to adhere to the policies delineated

1 in, among other things, the Coastal Permit Program and
- the Coastal Zone Management Rules, and,.-according to
- COAH's regulations, municipalities may exclude envi-

ronmentally sensitive lands from their inventories. N.J.
Admin. Code tit. 5, 8 93-4:2(e)(2)(I). In fact, a suitable
site designated by a municipality for new construction,

- N.J. Admin. Code tit. 5, 8 93-5.3(b), is one that is adja-
cent to compatible land uses, has access to appropriate

Y streets and is consistent with the environmental policies
delineated in N.J. Admin. Code -tit. 5,--§- 93-4. -N.J.

d Admin.Code tit. 5, 8 934.3.
y

al Administrative Law > Agency Rulemaking-> Informal
h Rulemaking
1- [HN80]Agencies are accorded wide latitude in improvis-
a ing appropriate procedures to effectuate their regulatory
e jurisdiction. Administrative agencies possess the ability
1, to be flexible and responsive to changing conditions.
It This flexibility includes the ability to select those proce-
te. dures most appropriate to enable the agency to imple-
'e ment legislative policy. In that regard, an agency has

discretion to choose between rule-making, adjudication,
or an informal disposition in, discharging its statutory
duty.

ic

Administrative Law > Agency Rulemaking > Informal
mn Rulemaking
I's [HN81]The manner in which an agency exercises its
is discretion in choosing an appropriate procedure may be
a- governed by the procedural requirements of the Adminis-
)f trative Procedure Act, N.J. Stat. Ann. 88 52:14B-1 to -
cy 15. Not every action of a state agency constitutes rule-
it. making. Distinguished from rule-making is adjudication

or informal agency action, which is defined as any de-
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termination that is taken without a trial-type hearing,
including investigating, publicizing, negotiating, settling,
advising, planning, and supervising a regulated industry.

Administrative Law > Agency Rulemaking > State Pro-
ceedings
[HN82]The Administrative Procedure Act defines an
"administrative rule" as an agency statement of general
applicability and continuing effect -that implements or
interprets law or policy, or describes the organization,
procedure or practice requirements of any agency. The
term includes the amendment or repeal of any rule, but
does not include: (1) statements concerning the internal
management or discipline of any agency; (2) intra-
agency and interagency statements; and (3) agency deci-
sions and findings in contested cases. N.J. Stat. Ann. §
-52:14B-2(e).

Administrative Law > Agency Rulemaking > General
Overview

-[HN83]In determining whether agency action constitutes
rule-making, courts inquire whether the agency action
(1) is intended to have wide coverage encompassing a
large segment of the regulated or general public, rather
than an individual or a narrow. select group; (2) is in-
tended to be applied generally and uniformly to all simi-
-iily-situated persons; (3) is designed to -operate only in
future cases, that-is, prospectively; (4) prescribes a legal
standard or directive that is not otherwise expressly pro-.
-vided by or clearly and obviously inferable from the ena-
bling statutory authorization; (5) reflects an administra-
tive policy that (i) was not previously expressed in any
official and explicit agency determination, adjudication
or rule, or (ii) constitutes a material and significant
change from a clear, past agency position on the identical
subject matter; and (6) reflects a decision on administra-
tive regulatory policy in the- nature of the interpretation
of law or general policy. These factors are applicable
whenever the authority of an agency to act without con-
forming to the requirements of the Administrative Proce-
dure Act, N.J. Stat. Ann. § 52:14B-1 to. -15, is ques-
tioned, for example, in adopting orders, guidelines, or
directives. However, not all of these factors must be pre-
sent for an agency action to constitute rule-making; in-
stead, the factors are balanced according to weight.

Administrative Law > Agency Rulemaking > State Pro-
ceedings
[HN84]The Administrative Procedure Act provides that
prior to the adoption, amendment or repeal of any rule,
an agency shall provide notice of the terms or substance
of its intended action. N.J. Stat. Ann. 6 52:14B-4(a)(1).

The agency must also prepare for public distribution at
the time the notice appears in the New-Jersey Register a
statement setting forth a summary of the proposed rule, a
clear and concise explanation of the purpose and effect
of the rule, the specific legal authority under which its
adoption is authorized, a description of the expected
socio-economic impact of the rule, a regulatory flexibil-
ity analysis, or the statement of finding that a regulatory
flexibility analysis is not required, a jobs impact state-
ment which shall include an assessment of the number of
jobs to be generated or lost if -the proposed rule takes
effect, and an agriculture industry impact statement. N.J.
Stat. Ann. § 52:14B-4(a)(2).

Administrative Law > Agency Rulemaking > State Pro-
ceedings
[HN85]The purpose of the rule-making procedure in N.J.
Stat. Ann. § 52:14B-4(a)(2) for administrative agencies
is to give those affected by the proposed rule an opportu-
nity to participate in the rule-making process not just as a
matter of fairness but also- as a means of informing regu-
lators of possibly unanticipated dimensions of a contem-
plated rule.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone-Management > General Over-
view

-[HN861 N.J. Admin.-Code tit: 7, § 7E-5.4(d) governs
vegetative cover requirements for sites in an upland wa-
terfront development and Coastal Area Facility Review
Act, N.J. Stat. Ann. §§ 13:19-1 to -21, areas.

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
view
[HN87]See N.J. Adinin.Code tit. 7, § 7E-5.4(d).

Environmental Law > Natural- Resources & Public
Lands > Coastal Zone Management > General Over-
view
[HN88] N.J. Admin. Code tit. 7, 4 7E-5.4, governing
vegetative cover requirements for sites in the upland wa-
terfront development and Coastal Area Facility Review
Act (CAFRA), N.J. Stat. Ann. H 13:19-1 to -21, does
not apply to sites: (1) in the northern waterfront region or
urban area region in the upland waterfront development
area; (2) in a CAFRA center, CAFRA core, or CAFRA
node; (3) in a residential development of 24 units or
fewer that is not part of a larger development; or (4)
where the amount of required trees is smaller than one
acre.
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Administrative Law > Agency Rulemaking > Rule Ap-
plication & Interpretation > General Overview
Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management > General Over-
view
[HN891Aithough the Coastal Area Facility Review Act
(CAFRA), N.J. Stat. Ann. §§ 13:19-1 to -21, does not
expressly authorize a deed restriction, an administrative
agency possesses expressly granted powers and those
incidental powers which are reasonably necessary or
appropriate to- effectuate the specific delegation. Where-
there exists reasonable doubt as to-whether such power is
vested in the administrative body, the power is denied.
Nevertheless, courts should liberally construe the grant
of authority to an administrative agency. N.J. Stat. Ann.
§ 13:19-20 states that CAFRA -shall be liberally con-
strued to effectuate its purpose and intent. In addition,
N.J. Stat. Ann. § 13:19-19 provides that CAFRA shall be
regarded as supplemental and in addition to powers con-
ferred by other laws, which includes the Pinelands Pro-
tection Act, which grants the power to require conserva-
tion restrictions. N.J. Stat. Ann. § 13:18A-8d(I).

Environmental Law > Natural Resources & Public
Lands > Coastal Zone Management,> Permits
[HN90] N.J. StaLtAnn. § 13:19-11 gives the Commis-
sioner of the Department of Entironmental Protection
the power to deny a Coastal Area-Facility Review Act
(CAFRA), N.J. Stat. Ann. §§ 13:19-1 to -21, permit if a
proposed development would contribute to an. already
serious level of environmental degradation or resource
exhaustion, or mi the alternative to grant the proposed
development a CAFRA permit subject to such conditions
as the commissioner finds reasonably necessary to pro-
mote the public health, safety and welfare, to protect
public and private property, wildlife and marine fisher-
ies, and to preserve, protect and enhance the natural envi-
ronment.

Governments > Public Lands > Forest Lands
Real Property Law > Restrictive Covenants > General
Overview
[HN91]The deed restriction for tree preservation in N.J.
Admin. Code tit. 7, § 7E-5.4 is a conservation strategy.
According to the Department of. Environmental Protec-
Pon (DEP), the requirement for a deed restriction is
based on its experience in implementing the prior regula-
tions, during which requirements of. tree preservation
were often ignored after development. A conservation
restriction serves to notify future land owners of the re-
quirement. Additionally, the condition to cluster trees is

intended to create a block of forest, which provides supe-
rior and more varied wildlife habitat than a narrow band
of trees scattered throughout a development site.

Environmental Law > Zoning & Land Use > Eminent
Domain Proceedings
Real Property Law > Restrictive Covenants > General
Overview
[HN92]The government has a legitimate interest in pro-
tecting environmentally sensitive property, and no taking
occurs simply by virtue of the diminished value of land
or its lack of marketability due to a conservation restric-
tion.
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appellant New Jersey Builders Association, Appeal No.
A-3498-99T3 (Giordano, Halleran & Ciesla, attorneys;
Michael J. Gross, of counsel; Mr. Schneider and Steven
M. Dalton, on the brief).
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Jersey Association of Realtors, Appeal No. Ar3606-99T3
(Ballard Spahr Andrews & Ingersoll, attorneys; Mr. Hlu-
chan and Richard S. Morrison, on the brief).

Thomas A. Borden argued the cause for appellants, As-
sociation of New Jersey Environmental. Commissions
and New Jersey Conservation Foundation,_Appeak No.
3852-99T2 (Rutgers Environmental Law Clinic, attor-
neys, Marjorie Fox, on the brief).

Columbia Environmental Law Clinic, attorneys for ap-
pellants, American Littoral Society, New Jersey Envi-
ronmental Federation, Pinelands Preservation Alliance
and. Sierra Club--New Jersey Chapter, Appeal No. A-
3853-99T3 (Edward Lloyd, on the brief).

Rutgers Environmental Law Clinic, attorney for appel-
lants American Littoral Society, [***2] Sierra Club--
New Jersey Chapter, Pinelands Preservation Alliance,
and New Jersey Environmental Federation, Appeal No.
A-4250-00T3 (Thomas A. Borden, on the brief).

Szaferman, Lakind, Blumstein, Watter, Blader, Lehmann
& Goldshore, attorneys for amicus curiae, New Jersey
State League of Municipalities, Appeal No. 3853-99T3
(Lewis Goldshore, on the brief).

Rachel Horowitz, Deputy Attorney General, argued the
cause for respondent, New Jersey Department of Envi-
ronmental Protection, Appeal Nos. A-3498-99T3, A-
3606-99T3, 3852-99T3 (David Samson, Attorney Gen-
eral, attorney, Patrick DeAlmeida, Deputy Attorney
General, of counsel; Ms. Horowitz, on the brief).
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dent, New Jersey Department of Environmental Protec-
tion, Appeal Nos. 3853-99T3 and A-4250-00T3 (Patrick
DeAlmeida, Deputy Attorney General, of counsel; Ra-
chel Horowitz, Deputy Attorney General, on the brief).
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and WEISSBARD. The opinion of the court was deliv-
ered by BRAITHWAITE, J.A.D.

OPINION BY: BRAITHWAITE

OPINION

[*306] [**205] [***3] The [*307] [**206]

opinion of the court was-delivered by
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D. Overall Coordination with State-Plan

1. Appellants' Contentions

2. Too Little Coordination with State
Plan
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6. Violations of the APA

-E. Deed Restrictions

BRAITHWAITE, J.A.D.

These five appeals, consolidated for purposes of this
opinion, involve challenges by appellants New Jersey
[***4] Association of Realtors ("Realtors"), New Jersey

Builders Association ("Builders"), American Littoral
Society, New Jersey Environmental Federation, Pine-
lands Preservation Alliance, Association of New Jersey
Environmental Commissions, Sierra Club--New Jersey
Chapter, and New Jersey Foundation ("Environmental
appellants") to the validity of regulations promulgated
recently by respondent Department of Environmental
Protection ("DEP") pursuant to the Coastal Area Facility
Review Act ("CAFRA"), NJ.S.A. 13:19-1 to -21.

Appellants challenge a new permit program, the
Sector Permit Program, N.J.A.C. 7:7-9.1 to -9.11, estab-
lished by DEP in the Coastal Permit Program (CPP)
Rules. The appeals also challenge DEP's changes to the
location policies of the Coastal Zone Management
("CZM") Rules, N.J.A.C. 7:7E1.l to -8.21, and the spe-
cific [*308] sub-chapters pertaining to "development
intensity." Development intensity determines the allow-
able limits of impervious cover (structures and paving)
that may be placed on a development site, and of vegeta-
tive cover (trees, shrubs, and grasses) that must be pre-

0
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served or planted on a development site. The appeals
[***5] also focus on DEP's repealing Subchapter 5

(General Land Areas) of NJ.A. C. 7:7E and its rewriting
a new Subchapter 5 (Requirements for Impervious Cover
and Vegetative Cover for General Land Areas and Cer-
tain Special Areas) and adding Subchapter 5A (Impervi-
ous Cover Limits and Vegetative Cover Percentages in
the Upland Waterfront Development Area) and Subchap-
ter 5B (Impervious Cover Limits and Vegetative Cover
Percentages in the CAFRA Area).

Essentially, although there are -other individual
claims raised by the appellants that we will address, ap-
pellants' claims can be divided into four major themes:

WHETHER N.J.A.C. 7:7-1.4(b)
CONFLICTS WITH N.J.S.A. 13:19-10
BECAUSE IT ALLOWS DEP TO
AVOID MAKING THE SPECIFICALLY
ENUMERATED FINDINGS
REQUIRED BY THE STATUTE
BEFORE ISSUING A CAFRA PERMIT
(raised by the Environmental appellants).

WHETHER DEP'S SECTOR
PERMIT PROGRAM, N.J.A.C. 7:7-9.1
[**207] to -9.11, IS ULTRA VIRES

(raised by the Environmental appellants).

WHETHER THE IMPERVIOUS
-COVER PERCENTAGES IN NJA.C.
7:7E-5B.4 ARE ARBITRARY,
CAPRICIOUS OR UNREASONABLE,
OR WERE ADOPTED [***6] IN
VIOLATION OF THE
ADMINISTRATIVE PROCEDURE ACT
(APA),N.J.S.A. 52:14B-1 to -15 (raised
by Builders, Realtors, and Environmental
appellants).

WHETHER DEP ERRED BY
USING THE STATE PLAN'S CENTERS
OR BY CREATING ITS OWN
COASTAL CENTERS (raised'by Build-
ers, Realtors and Environmental appel-
lants).

Our careful review of the record convinces us that
the regulations are valid with the exception of NJ.A.C.
7:7-1.4(b), and the sector permit rules, N.JA.C. 7:7-9.1
to -9.11, to the extent that these regulations obviate the
necessity of DEP making the findings required by
NJ.S.A. 13:19-10 before issuing a permit. DEP is or-
dered to amend these regulations to make clear that it
must [*309] make the necessary findings pursuant to
N.J S.A. 13:19-10 before it issues a permit.

In order to put the issues raised in perspective, we
set forth the procedural history and statement of facts.

I-BACKGROUND

A. HISTORY OF THE CAFRA LEGISLATION

In 1973, the Legislature enacted CAFRA "to protect
the unique and fragile coastal zones of the State." In re
Egg Harbor Assocs. (Bavshore Centre),-94 NJ. 358,
364, 464 A.2d 1i15 (1983). [***7] See L. 1973, c. 185.
That statutory framework first withstood constitutional
attack in Toms River Affiliates v. Department of Envtl.
Prot., 140 N.J. Super. 135, 355 A.2d 679 .(App.Div.),
certif denied, 71 N.J. 345, 364 A.2d 1077 (1976). It was
originally designed to control new large-scale residential
development, energy facilities, commercial and industrial
developments and certain types of public works projects.

Ten years later after CAFRA's -enactment, the Su-
preme Court explained:

Through CAFRA, the Legislature in-
tended to reverse% "serious adverse envi-
ronmental effects .... that would preclude
or tend to preclude those multiple uses
which support diversity and are in the best
long-term, social, economic, aesthetic and
recreational interests of all people of the
State." N.J.S.A. 13: i9-2._To -achieve -this
goal, the Legislature determined-that

all of the coastal area
should be dedicated -to
those kinds of land uses
which promote the public
health, safety and welfare,
protect public and private
property, and are reasona-
bly consistent and com-
patible. with the natural
laws governing the physi-
cal, chemical and biologi-
cal environment of the
coastal area. [***81

[id.]"

Although CAFRA is principally an
environmental protection statute, the
powers delegated to DEP extend well be-
yond protection of the natural environ-
ment. Succinctly stated, the delegated
powers require DEP to regulate land use
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within the coastal zone for the general
welfare.

[Egg Harbor Assocs., supra. 94 N.J.
at 364, 464 A.2d 115.1

[*310] In 1993, the Legislature significantly

amended CAFRA, expanding its jurisdiction. L. 1993, c.
190. Those amendments substantially changed the
thresholds for [**208] the issuance of development
permits in order to better accommodate urban redevel-
opment and to provide for greater protection for the sen-
sitive coastal areas at the water's edge. See committee
statement at the end of N.J.S.A. 13:19-2 (West
Supp.2002).

The jurisdictional expansion was also noted by DEP
when it readopted and revised its regulations in response
to the Legislature's amendments. 26 N.J.R. 2934-90 (July
18, 1994). [HN1]As part'of that adoption, NJ.A.C. 7:7-
2.1 was amended to state in pertinent part:

(b) The Department interprets [***9]
its obligation and responsibility to regu-
late development as defined by CAFRA
to include review of the potential impacts
of any development, if at least part of that
development- is located within the area in
which a -7CAFRA =permit is- required;
Therefore, if any development requires a.
CAFRA permit, the Department will re-
view all the components of the develop-
ment, not just those that triggered the
regulatory thresholds of CAFRA....

[HN2]At its heart, CAFRA requires that any pro-
posed development within the State's "coastal area" that
meets the initial construction and development thresh-
olds articulated in N.J.S.A. 13:19-5 must obtain a permit
from DEP before the commencement of that construction
unless otherwise expressly exempted. N.J.S.A. 13:19-5,
13:19-5.2, and 13:19-5.3. CAFRA's "coastal area" is
defined in N.J.S.A. 13:19-4 as generally extending along
the State's coast from Cheesequake Creek along Raritan
Bay south along the Atlantic Ocean to Cape May and
then north along the Delaware Bay and River to the Kil-
cohook [***10] National Wildlife Center in Salem
County. "It ranges in width from as little as about 100
feet to as much as about 20 miles." See 31 N.JR. 2042
(August 2, 1999).

In enacting and amending CAFRA, the Legislature
declared in part in NJ.S.A. 13:19-2

that the coastal area- and the State will
suffer continuing and everýaccelerating
serious adverse economic, social and aes-
thetic effects unless the State assists, in
accordance with the provisions of this act,
in the assessment of impacts, stemming
[*311] from the future location and kinds
of developments- within the coastal area,
on the delicately balanced environment of
that area.

The Legislature further recognizes
the legitimate economic aspirations of the
inhabitants of the .coastal area and wishes
to encourage the development of com-
patible land uses in order to improve the
overall economic. position of the inhabi-
tants of that area within the framework of
a comprehensive environmental design
strategy which preserves the most ecol-
ogically sensitive and fragile area from
inappropriate development and provides
adequate environmental safeguards for the
construction of any developments in the
coastal area.

[Emphasis [***11] added.]

[HN3]The Legislature also -gave _DEP power to -promul-
gate new regulations to "effectuate the purposes of this
act." N.J.S.A. 13:19-17(a-),

[HN4]In the 1993 amendments, the Legislature
added N.J.S.A. 13:19-17(b), which requires that DEP
adopt regulations in consultation with the State Planning
Commission 2 and local governments, and [**209] that
the CAFRA regulations be "closely coordinated" with
the provisions of the State Plan. N.J.S.A. 13:19-17(b)
states:

[HN5]Within one year of the enactment
date of P.L. 1993, c. 190 (C. 13:19-5.1 et
al.), the department, in consultation with
the State Planning Commission and
county and municipal governments lo-
cated in -the coastal area ... shall adopt
new rules and regulations to implement
P.L. 1993, c. 190.... Any rules or regula-
tions adopted pursuant to this subsection
shall be closely coordinated [***12] with
the provisions of the State Development
and Redevelopment Plan adopted pursu-
ant to P.L. 1985, c. 398 (C. 52:18A-196 et
seq.) and the federal "Coastal Zone Man-
agement Act of 1972," 16 U.S.C. § 1451
et sea.
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[Emphasis added.]

At the same time, the Legislature also authorized the
State Planning Commission to adopt the coastal planning
policies of [*312] DEP's [***13] regulations as the
State Plan for the coastal area. N..J.S.A. 52:18A-206(b) of
the State Planning Act states, in part:

[HN6]The State Planning Commission
may adopt ... the coastal planning poli-
cies of the rules and regulations adopted
pursuant to . . . [CAFRA], the coastal
planning policies of the rules and regula-
tions adopted pursuant to . . . [N.J.S.A.
13:19-17(b)] and any coastal planning
policies of rules and regulations adopted
pursuant to [CAFRA] thereafter as the
State Development and Redevelopment
Plan for the coastal area....

[L. 1993, c. 190, § 19.]

2 The New Jersey State Planning Commission
and the Office of State Planning were established
in 1986 by the State Planning Act, N.J.S.A.
52:18A-196 to -207. That act called for a State
Development-and Redevelopment Plan [the State
Plan] to be prepared through a statewide planning
process called "cross-acceptance," NJ.S.A.
52:18A-196, -202, and -202.1, which means "a
process of comparison of planning policies
among governmental levels with the purpose of
attaining compatibility between local, county and
State plans." N.J.SA. 52:18A-202.

Additionally in 1993, the Legislature repealed a
CAFRA statute that directed DEP to develop a long-term
environmental management strategy for the coastal area.
This repealed provision had required the Commissioner
of DEP to prepare an environmental inventory, an esti-
mate of the capability of the coastal area to absorb and
react to man made stresses, and an environmental design
strategy for the coastal area. N.J.S.A. 13:19-16, repealed
[***14] by L. 1993, c. 190, § 2 (effective July 19, 1994).

B. HISTORY OF THE CAFRA REGULATIONS

DEP executes its statutory authority under CAFRA
through the Coastal Permit Program (CPP) Rules at
N.J.A. C 7:7, and the Coastal Zone Management (CZM)
Rules at N.J.A.C. 7:7E. Both sets of regulations imple-
ment CAFRA, as well as the Wetlands Act of 1970,
N.J.S.A. 13:9A-1 to -10, and the Waterfront Develop-

ment Law, N.J.S.A. 12:5-3 to -11. NJ.A.C. 7:7-1.1 and
7:7E-1.1.

The CPP Rules contain the procedures for reviewing
coastal permit applications and for enforcing violations.
In contrast, the CZM Rules contain the substantive stan-
dards for determining development acceptability and the
environmental impact of projects for which coastal per-
mits are submitted.

In December 1997, in response to the Legislature's
1993 CAFRA amendments, DEP released the text of
draft rules for new sweeping amendments to NJ.A. C. 7:7
and 7:7E; this was referred to as the Interested Party Re-
view, and DEP asked for even further public comment.
29 NJ.R. 5041 (December 1, 1997).

[*3'13] In December 1998, DEP published a repro-
posal of its new [***15] CAFRA regulations. 30 NJ.R.
4167-203 (December 7, 1998). DEP received many
comments, and it held four formal public hearings
throughout the [**210] State. See 31 N.JR. 2045 (Au-
gust 2, 1999) (recounting the history of the regulations).
DEP again.extended the public comment period and held
additional meetings with the building community, envi-
ronmental groups, county planning offices, and munici-
palities in the affected areas. Ibid.

DEP did not adopt those rules as proposed. Instead,
in August-1999, DEP again substantially modified and
republished its -proposal-in-response to concerns and is-
sues raised- during. the comment periods. 31 NJ.R. 2042-
99 (August 2, 1999) (proposal). On February 7, 2000,
DEP adopted those proposals with modifications. 32
NJ.]R. 503-95 (February 7, 2000) (adoption).

At this time, DEP adopted the Sector Permit Pro-
gram at N.J.A.C. 7:7-9.1 to -9.11.32 NJR. 503-95 (Feb-
ruary 7, 2000) (adoption). DEP's goals for adopting the
program were to: "(1) establish a more timely and pre-'
dictable regulatory process; (2) ensure that plans and
regulations are compatible between local, regional and
State agencies; (3) ensure that planning precedes and
[***'16] guides regulatory activities; and (4) eliminate
duplication in planning and regulatory activities." 31
NJ.R. 2046 (August 2, 1999).

However, additionally on February 7, 2000, DEP
proposed new amendments to the rules that it had just
promulgated on that day. 32 NJ.R. 352-63 (February 7,
2001) (proposal). These amendments expanded the scope
of the program to all CAFRA-development within an
entire "sector permit municipality" and updated the certi-
fication and re-certification process for qualifying mu-
nicipalities. Id. at 352. On March 5, 2001, DEP adopted
those proposals with substantive and technical changes
not requiring additional public notice and comment. 33
NJ.JR. 843-69 (March 5, 2001) (adoption).
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[*314] [HN7]Pursuant to the Sector Permit Pro-
gram, "a CAFRA-regulated development shall be author-
ized through the municipal approval process, subject to
concurrent [DEP] review and oversight, if the develop-
ment meets the requirements of N.J.A.C. 7:7-9.3 and if
the applicant seeking authorization for the development
fulfills the notification requirements at N.J.A. C. 7:7-9.7
[***17] ." N.J.A.C. 7:7-9.1(c) (purpose and scope). In
other words, the sector permit municipality authorizes
the development in lieu of a separate DEP CAFRA per-
mit, while DEP concurrently reviews and oversees the
process. DEP has described the procedure as follows:

Under the sector permit, the municipal
government does not conduct a "CAFRA
review." It reviews a CAFRA-regulated
development application for consistency
with its land use ordinances, which, in ac-
cordance with N.JA.C. 7:7-9.4, must
regulate the development to the same ex-
tent it would be regulated under CAFRA
and the rules. Also, the Department will
concurrently review each CAFRA appli-
cation to ensure that it meets the require-
ments of the sector permit.

[33 N.J.R. 846.]

Meanwhile, in -October 2000, DEP had-(1) adopted-
further amendments to the definitions, jurisdiction and
application procedures in its regulations, (2) added vari-
ous new types of permits, and (3) changed the rules con-
cerning various coastal zone areas. 32 N.J.R. 3784-828
(October 16, 2000) (adoption); 32 NJR. 864-932
(March 20, 2000) (proposal).

In May 2001, DEP adopted amendments to certain
specified [***18] land boundaries in Appendix 2 of
N.JA.C. 7:7E. 33 N.J.R. 1371-77 (May 7, •2001) (adop-
tion); 33 NJ.R. 156-59 (January 16, 2001) (proposal).

In November 2001, the Commissioner of DEP pub-
lished his intent to amend and [*'*211] readopt various
regulations in the CZM Rules, N.J.A.C. 7:7. 33 N.J.R.
3566 (October 1, 2001). In fact, in January 2002, DEP
published proposed amendments to various regulations,
including many in N.JA.C. 7:7 and 7:7E. 34 NJR. 74-
170 (January 7, 2002) (proposal). The comment period
closed on March 8, 2002, and no adoption has yet been
published in the New Jersey Register. The Commissioner
published his intent to [*315] have the adoption com-
pleted in April 2002. 34 N.JR. 322 (January 7, 2002).

C. THE REGULATIONS ATISSUE

In 2000, DEP substantially amended its regulations
in N.J.A.C. 7:7 and 7:7E by repealing Subchapter 5 of
N.J.A. C. 7:7E and rewriting the entire section in addition
-to adding Subchapters 5A and 5B. 31 NJ.R. 2042; 33
NJ.R. 843. DEP stated that its primary objective was "to
replace a site-by-site decision-making process for devel-
opments within the CAFRA area with a permit decision-
-making process that reflects an inclusive planning effort.
[***19] " 31 N.J.R. 2043.

These subchapters apply to all development on the
general land areas and to-all development on some of the
special land areas, unless otherwise stated in the specific
special-land-area regulations. N.J.A.C. 7:7E-5.1 (c). Sub-
chapters 5, 5A and 5B, however, do not affect single-
family-home or duplex developments or those situations
when a developed site will be redeveloped at its legally
existing coverage. N.J.A.C. 7:7E-5.1(d).

-.Under the new regulations in Subchapter 5, DEP
first makes a distinction between the "upland waterfront
development area" and the "CAFRA area." In fact, the

-methodologies for determining the percentages of imper-
vious cover and vegetative cover are based on this initial
distinction.

[HN8]DEP defines the "CAFRA area" as the
"coastal area" defined inN.J.S.A. 13:19-4. N.J.A.C. 7:7E-
5.2 (definitions). The "upland waterfront development
area" includes all lands inland-of-the CAFRJA area ex-

--tending from the mean -high water -line of -a- tidal- water
body [***20] to the first paved public road, railroad or
surveyable property lines existing on September 1980,
but no less than 100 feet and no more than 500 feet from
the mean high water line. NJ.A. C. 7:7E-5.2 (definitions).

NJ.A.C. 7:7E-1.5 states that "impervious cover"

[*316] [HN9]means any structure, sur-

face, or improvement that reduces and/or
prevents absorption of stormwater into
land. Porous paving, paver blocks, gravel,
crushed stone, crushed shell, elevated
structures (including boardwalks), and
other similar. structures, surfaces, or im-
provements are considered impervious
cover. Grass, lawns, or any other vegeta-
tion are not considered impervious cover.

1. The Upland Waterfront Development Area

[HN1O]The methodology for determining impervi-
ous cover and vegetative cover percentages for sites in
the "upland waterfront development area" is found in
new Subchapter 5A, N.J.A.C. 7:7E-5A.1 to -5A.10, and
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it has not substantially [***21] changed from the his-
torical methodology used to determine "development
intensity" for all sites in the prior regulations. That is,
three specific regulatory factors--growth rating, envi-
ronmental sensitivity, and development potential--are
first ascertained for the site in the upland waterfront de-
velopment area. N.J.A.C. 7:7E-5A.1 to -5A.7. Once those
factors are determined, DEP plugs them into tables found
at N.JA.C. 7:7E-5A.8 to determine the acceptable "de-
velopment intensity" (high, medium or low) for that site
or smaller parts of that [**212] site. Thereafter, DEP
plugs the development intensity into the applicable tables
inN.J.A.C. 7:7E-5A.9 and -5A.10 to ascertain the imper-

vious cover and vegetative cover percentages for a site,
forested or unforested, in the upland waterfront devel-
opment area. The main difference between the new and
old regulations is that the percentages themselves have
changed in N.IA.C. 7:7E-5A.9 and -5A.10.

In the end, maximum impervious cover percentages
and minimum vegetative cover percentages for proposed
developments in the upland [***22] waterfront devel-
opment area are still based on the final combination of
three separate indices to determine development intensity
and on whether the site is forested or unforested:

Development in the Upland Waterfront Development Area For a Forested
'Site--N.J.A;C. 7:7E-5A.9

Vegetative Cover (min. amt.)

Tree
Impervious Preservation

Development Cover and/or New
Intensity (max. amt.) Tree Preservation Planting
High 70% 25% 5%I I
Medium-. 40%- -25% 5%

Low 5% 30%. 0

Development in the Upland Waterfront Development Area For an
* Unforested Site

Vegetative Cover
(min. amt.)

Tree.Preservation
Impervious Cover and/or New

Development Intensity (max. amt.) Planting
High (in urban area) 90% 5%

High (ot in urban area) 80%

Medium 40% 20%

Low 5% 5%

Page 19



354 N.J. Super. 293, *; 807 A.2d 198, **;
2002 N.J. Super. LEXIS 259, ***

3 See N.J.A.C. 7:7E-5A.9 and -5A.10, Tables D,E, F, and G.

4 If a site or portion of a site is unforested, the
impervious cover limit is the greater of (1) the
acreage of net land multiplied by the percentage
listed in the table or (2) the amount of legally ex-
isting impervious cover -located on the site.
N.J.A.C. 7:7E-5A.9(b).

[***23] 2. The CAFRA Area

The methodology for determining impervious cover-
and vegetative cover percentages for sites' in the
"CAFRA area" is found in new Subchapter 5B, :N.J.AkC.
7:7E-5B.1 to -5B.5, and is completely [*318] different
from the old methodology and from the methodology for
sites in the upland waterfront development area.

[HNll]For-a site in the CAFRA area, both the im-
pervious cover and vegetative cover percentages are
solely based on where the [**213] site is located on the
CAFRA Planning Map; -that -is, in which one or more of
the following four specific categories or centers: (1) a
coastal center; (2) a Coastal Planning Area; (3) a
CAFRA center, CAFRA core or CAFRA node; or (4) a
military installation. N.J.A.C. 7:7E-5B.l(a); N.J.A.C.
7:7E-5.1(a)(2): A site in the CAFRA area may include. land in more than one category, and the cover percent-
ages appropriate to each category apply to those particu-

-lar portions-of the site. N.J.A.C. 7:7E5B.3(I).

In other words, rather than determining [***24] the
acceptable intensity of development on a site by consid-
ering a complex of factors such as patterns of existing
development, natural and cultural resources, environ-
mental sensitivity, existing infrastructure, and soil type,
the new rules establish impervious cover limits and vege-
tative cover requirements for development sites that re-
flect where a site is located. The State Planning Commis-
sion's centers that DEP has accepted as its CAFRA cen-
ters on the CAFRA Planning Map are listed in Appendix
4 of N.J.A.C. 7:7E.33 N.J.R. 869.

In its 1998 reproposal of the CAFRA regulations,
DEP created its own interim "coastal centers". 30 N.J.R.
4167-203 (December 7, 1998). [HN12]"Coastal centers"
are defined in N.J.A.C. 7:7E-5.2 as

a center in the CAFRA area with a
boundary delineated by the Department
for the purpose of applying the require-
ments for impervious cover and vegeta-
tive cover at N.J.A.C. 7:7E-5 and 5B until
such time as, in accordance with N.J.A. C.
7:7E-5B.3, the coastal center expires or is
superseded by the CAFRA center.

[Emphasis [***25] added.]

DEP explained the purpose of delineating its own
coastal centers as follows:

[HN13]Coastal centers were included in
the Coastal Zone Management rules to fa-
cilitate on an interim basis the permitting
of CAFRA-regulated development in a
manner consistent with the goals of the
State Development and Redevelopment
Plan. However, coastal centers generally
do not meet the criteria established in the
State [*319] Plan for size, density,
dwelling units, population and other fac-
tors. Although coastal centers may not
meet those State Development and Rede-
velopment center criteria, coastal centers
were established to accommodate
planned, imminent development identified
by local officials....

The Department expects that munici-
palities will examine the coastal center
delineations in relation to their own plan-
ning efforts and development and rede-
velopment issues, and in many cases, seek
a different community development-
boundary and formal-center designation or
plan endorsement by the State Planning
Commission. Under the Coastal Zone
Management rules, the State Planning
Commission approved boundaries
[***26] are then subject to Department
review for consistency with the CAFRA
statute and rules. If the Department ac-
cepts the State Planning Commission ap-
proved boundaries, then the center is in-
corporated into the Coastal Zone Man-
agement rules and CAFRA Planning Map
as a CAFRA center.

[33 N.J.R. 1375 (May 7, 2001).]

DEP also sought input from coastal municipalities
and counties, asking them to identify coastal areas in
their own boundaries. In fact, DEP extended its February
1999 deadline to April 1999 for CAFRA area communi-
ties to identify themselves as candidates to become eligi-
ble for delineation as a "coastal center." 31 N.JR. 93
(January 19, 1999).

[*'214] Previously, in December 1998, DEP pub-

lished a public notice that listed a procedure by which
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municipalities could identify to DEP places that should
be considered as Coastal centers. 30 N.JR. 4283-84 (De-
cember 7, 1998). DEP stated that it would only consider
delineating a Coastal center for a community if that
community had existing development and was listed in a
report that had been filed with the State Planning Com-
mission. 30 N.J.R. 4283.

The other specific CAFRA area categories are de-
fined in N.J.A.C. 7:7E-5.2 [***27] , as follows:

[HN14]"Center" means a compact form
of development which may have one or
more cores and residential neighborhoods.
A center maybe [one of five types: (1)]
an urban center, [(2)] regional center,
[(3)] town, [(4)] village, or [(5)] hamlet,
based on factors such as comparative size,
population density, total population,
transportation access, infrastructure, and
employment base.

"Core" means a -pedestrian-oriented
area of commercial and civic uses serving
the surrounding municipality or center,
generally including some housing and ac-
cess to public transportation.

-[*320]:

"Node" means a concentration of fa-
cilities and activities which are not organ-
ized in a compact form.

"Planning area" means an area of
greater than one square mile that shares a
common set of conditions such as popula-
tion density, infrastructure systems, level
of development, or environmental sensi-
tivity. The five types of planning areas are
[(1)] -Metropolitan Planning Area, [(2)]
Suburban Planning Area, [(3)] Fringe
Planning Area, [(4)] Rural Planning Area,
and [(5)] Environmentally Sensitive
[***28] Planning Area.

[HN15]Once the specific location of a site is deter-
mined, the gross or net land area of that site is multiplied
by the percentages listed in the tables at NJ.A.C. 7:7E-
5B.4 and -5B.5 to compute the impervious cover and
vegetative cover percentages.

N.J.A.C. 7:7E-5B.3 defines the boundaries of the
various land area categories. To determine the bounda-
ries of coastal planning areas, CAFRA centers, CAFRA

cores and CAFRA nodes, DEP rejected its existing
coastal Growth Ratings Maps and created a CAFRA
Planning Map. DEP accepted in total the boundaries of
the Planning Areas, Centers, Cores and Nodes approved
by the State Planning Commission as the boundaries of
its Coastal Planning Areas, CAFRA centers, CAFRA
cores and CAFRA nodes. N.J.A.C. 7:7E-5B.3(a).

3. The State Plan, DEP, and Designated Boundaries

In 1992, the State Planning Commission adopted-the
State Plan and delineated the entire State using five -main
and distinct "Planning Areas," which are large masses of
land (greater than [***29] one mile) that share a com-
mon set of conditions. ' See N.J.A.C. 17:32-1.4 (defini-
tion of Planning Area). Smaller sections in these Plan-
ning Areas were conceived of as "Centers," wherein new
and old growth could be organized into compact devel-
opment and [*321] surrounded by carefully controlled
environs. There are five types of "centers". [*'215]
ranging in scale: urban centers, regional centers, towns,
village and hamlets. See N.J.A.C. 17:32-1.4 (definition of
Center). Inside centers are "Cores" (the commercial, cul-
tural and civic heart of a: center, generally including
housing and access to public transportation) and "Nodes"
(a concentrated area of facilities and activities, which is
not organized in a compact form). See N.JA.C. 17:32-1.4
(definitions of Core and Node).

5 The-latest version-of and most detailed--infor-
mation on the State Plan and the Executive

* Sunmary and the laws and regulations governing
the State Planning Commission is available at the
State Planning Commission's Home Page,
http://www.njstateplan.com. The home page
states that it was last updated on January 25,
2002. Accordingly, the web site has been relied
upon for this information.

[*.**30] By way of a brief summary, [HN16]the
five-Planning Areas of the State Plan are: (1) the Metro-
politan Planning Area, which consists of urban centers
and older suburbs with little vacant land, and where
growth would be in the form of redevelopment even out-
side designated Centers; (2) the Suburban Planning Area,
which provides for most of the future development,
which can take place even outside designated Centers;
(3) the Fringe Planning Area, which provides a buffer
between the more developed Planning Areas and the less
developed Planning Areas, and, where development is
restricted to Centers; (4) the Rural Planning Area, which
consists of countryside or farmland with large areas of
cultivated or open land surrounding sparse residential,
commercial and industrial sites, and where all develop-
ment is restricted to Centers; and (5) the Environmen-
tally Sensitive Planning Area, which contains large con-
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tiguous land areas with valuable resources, and where all
development is restricted to Centers.

[HN-7]Under the [***3 1] State Plan, however, cen-
ters, cores and nodes are not initially delineated by the
State Planning Commission. Instead, through a "volun-
tary" or "recommended" process, which was called "cen-
ter designation" -and is now called "Plan Endorsement"
(34 N.J.R. 285-6, only municipal and county governing
bodies and regional and state agencies may petition or
bring their plans, which include boundaries of these ar-
eas, to the Commission for [*322] endorsement.
NJ.A.C 17:32-7.2(a). . Endorsement is a regulatory
process that includes public notice, public hearings,
meetings .and comment periods. NJ.A.C. 17:32-7.3 to -
7.8. Petitions to amend endorsed plans may be submitted
only by counties, municipalities, and regional and state
agencies. N.J.A.C. 17:32-7.12(b).

6 The State Planning Commission recently
amended its regulations. Those regulations are
cited herein. 34 N.J.R. 285-97 (January 7, 2002)
(adoption); 33 N.J.R. 1511-24 (May 21, 2001)
(proposal).
7 The plans eligible for endorsement are: master
plans of municipalities and counties, municipal
strategic revitalization plans, urban complex stra-
tegic revitalization plans, regional strategic plans
and state agency functional plans. N.J.A. C. 17:32-
7.2(b).--A municipal-plan may -be endorsed-as part
*of a regional plan. NJ.A. C. 17:32-7.2(c).

[***32] [HN18]After endorsement, the designated

boundaries in an endorsed plan are incorporated onto the
State Planning Commission's State Plan Policy Map.
Thereafter, during the actual application of the endorsed
plan, private citizens and organizations, in addition to
governmental entities, may petition for amendments or
minor amendments to that map. N.J.A.C. 17:32-8.2;
N.J.A.C. 17:32-8.3; N.J.A.C. 17:32-8.7.

The boundaries-of the "coastal centers" that DEP has
already delineated are- specifically listed in Appendices 2
and 3 of N.J.A.C. 7:7E, and are not influenced by the
State Planning Commission. Appendix 2 lists boundaries
of seventy-eight mainland coastal centers in the CAFRA
area not located on barrier islands, oceanfront spits, or
peninsulas, and Appendix 3 lists boundaries of twenty-
three coastal centers in the CAFRA area that are located
on barrier islands, oceanfront spits, or peninsulas. The
boundaries of the coastal [**216] centers 'in Appendix 2
will expire in February 2005, and those areas will be
treated [***33] as the other land categories in the State
Plan. NJ.A.C 7:7E-5B.3(g).

DEP explained its use of the State Plan's boundaries
as follows:

The Department's planning in- the
CAFRA area has historically relied on
broad, regional boundaries to distinguish
rural and environmentally sensitive areas
from developed and potential growth ar-
eas in order to determine appropriate im-
pervious cover and vegetative cover re-
quirements. Similarly, the State Planning
Commission has established boundaries
for Planning Areas, which are large
masses of land distinguished by certain
overall characteristics such as population
density, land use, and environmentally
sensitive features. The 'State Planning
Commission also [*3231 approves com-,
munity -development boundaries for cen-
ters, which are areas into which develop-
ment is already or should be directed and
concentrated, and recognizes cores and
nodes as areas of- already concentrated
development either as part of centers or in
the more heavily developed .areas of the
State. The factors that the State Planning
Commission uses to formally approve
centers, cores, and nodes are not unlike
the factors which the Department has his-
torically relied.[***34] on to determine a
site's development intensity under the-ex-
isting Coastal Zone Management rules.
Most significantly, the State Plan bounda-
ries for Planning Areas, centers, cores and
nodes were drawn after a lengthy -public
process that extended over a five-year pe-
riod, included hundreds of meetings
among municipal, county, and State offi-
cials, and involved the submittal of thou-
sands of documents from public officials
and private organizations and individuals:.

[31 N.J.R. 2044.]

[T]he Department carefully examined
those boundaries, the purposes for which
they were established, and the factors that
determined how the lines were drawn in
order to determine whether the Depart-
ment could utilize the boundaries under
CAFRA. Based on its examination, the
Department has determined that the
boundaries drawn by the State Planning
Commission were established and drawn
to serve many of the same purposes as the
Department's boundaries under the
Coastal Zone Management rules for the
CAFRA area. [HN19]The State Planning
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Commission boundaries are in keeping
with the purposes of thle CAFRA statute,
which include [***35] the "encour-
age[ment of] the development of com-
patible land uses in order to improve the
overall economic position of the inhabi-
tants of [the CAFRA] area within the
framework of a comprehensive environ-
mental -design strategy which preserves
the most ecologically sensitive and fragile
area from inappropriate development and
provides adequate environmental safe-
guards for the construction of any devel-
opments in the [CAFRA] area." (See
N.J.S.A. 13:19-2.) Therefore, by virtue of
its authority under the CAFRA statute, the
Department has determined to substitute-
the State Planning Commission bounda-
ries for its own in the CAFRA area, by in-
corporating by reference into these pro-
posed- rules the State Plan structure of
Planning Areas and designated centers.
The Department has determined that this
is an appropriate• way to closely coordi-
nate the standards for CAFRA permitting
with the State Plan.

[30 NJ.R. 4168. Accord 31 NJ.R.
2044..]

[HN20]When the State Planning Commission for-
mally approves any new or changed [**217] boundary
to the State Plan, N.J.A.C. 7:7E-5B.3 [***36] requires
that DEP evaluate the boundary to determine whether it
is consistent with the purposes of CAFRA, and then pub-
lish a notice of its intention to accept it, reject it, or sub-
sequently promulgate a revised boundary in the CAFRA
Planning Map. 8 [*324] The-standards governinig DEP's
review are set forth in N.J.A.C. 7:7E-5B.3(b):

[HN21]The Department shall not reject
or reject and revise a boundary unless it
finds that accepting the State Planning
Commission approved boundary would
result in unacceptable harm to the coastal
ecosystem or the resources of the built or
natural environment, or would otherwise
be clearly inconsistent with the purposes
of the Coastal Area Facility Review Act,
NJ.S.A. 13:19-1 et seg., or this chapter.
For those new or changed community de-
velopment boundaries or new or changed
core or node boundaries which are located
within the Pinelands National Reserve,

the Department shall also, in consultation
with the New Jersey Pinelands Commis-
sion, determine whether the boundaries
are consistent with the-intent, policies and
objectives [***37] of the National Parks
and Recreation Act of 1978, P.L. 95-625,
section 502, creating the Pinelands Na-
tional Reserve, and. the State Pinelands
Protection Act of 19-79 (N.J.S.A. 13:18A-l1
et seq.).

8 DEP originally adopted this section as
N.J.A.C. 7:7E-5B.2 on February 7, 2000. 32
NJ.R. 503, 579. In that regulation, DEP could
only accept or reject a boundary formally ap-
proved or changed by the State Planning Com-
mission; there was no provision for DEP to mod-
ify that boundary. NJ.A.C. 7:7E-5B.2(a)
(amended 2001). If DEP accepted the Commis-
sion's new boundary, it simply had to publish no-
tice of that acceptance.. NJ.A.C. 7:7E-5B.2(b)
and (c) (amended 2001). If DEP rejected the
Commission's new boundary, DEP had to prom-
ulgate an amendment in accordance, with the

_APA. NJ.A.C: 7:7E-5B.2(d) and (e) (amended
2001)..

The regulation was recodified to
N.J.A.C. 7:7E-5B.3 and -substan-
tially amended on March 5,_ 2001.
33 NJ.R. 843-69 (March 5, 2001)
(adoption). Despite this fact, ap-
pellants focus their challenges on
the regulation before it was
amended. This opinion, however,
concentrates on the newest ver-
sion.

[***38] N.J.A.C. 7: 7E-5B.3(e) [HN22]states that
DEP may reject or chose to modify the State Planning
Commission's formally approved new or changed
boundary "by promulgating an amendment to this chap-
ter in accordance with the Administrative Procedure Act
["APA"], N.J.S.A. 52:14B-1 [to -15]." In any case, DEP
must publish in the New Jersey Register a notice of its
determination to accept, reject, or reject and revise the
boundary "[w]ithin 90 calendar days after the date on
which the State Planning Commission formally approves
such boundary." NJ.A.C. 7:7E-5B.3(b).
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On March 1, 2001, the State Planning Commission
readopted the State Development and Redevelopment
Plan and a new State Plan Policy Map to replace the
prior map. See 33 N.JR. 2347 (July 2, 2001). In response
to that action, in a July 2001 public notice, DEP declared
that it had accepted some and rejected some [*325] of
the planning .area boundary changes that had been for-
_mally approved by the State Planning Commission. 33
NJ.R. 2347-48 (July 2, 2001).

[***391- [HN23]The bottom line for sites in the

CAFRA area is that impervious cover and vegetative
cover percentages for a proposed development are based
on where the site is located on the CAFRA Planning
Map. By way of summary:

A. For impervious cover (see N.J.A.C
7:7E-5B.4): [**218]

If a site is located in a CAFRA cen-
ter, CAFRA core or CAFRA node--take
the higher amount of (1) the acreage of
the- total land area multiplied by the per-
centage listed on the following table or (2)
the amount of existing cover.

coastal center-take the higher amount of
(1) the acreage of the net land area (i.e.,
land remaining after subtracting any "spe-
cial areas" such as wetlands or habitat for
threatened or endangered species) multi-
plied by the percentage listed on the fol-
lowing table or (2) the amount of existing
cover.

If the site is not located in a CAFRA
center, CAFRA core, CAFRA node,
Coastal Metropolitan Planning Area, or
coastal center--take the higher amount of
(1) the acreage of the net land area multi-
plied by [***40] the percentage listed on
the following table or (2) the amount of
existing cover.

B. For vegetative cover (see N.J.A.C.
7:7E-5B.5):

Determine the-location of the site on
the following table and then multiply the
acreage-of the net land area by the per-
centages listed on the following -table.

If the site is located in the Coastal
Metropolitan Planning Area or in a

9 Development in theCAFRA AreaI I I
Vegetative Cover (min. amt.)

Tree
Preservation

Tree and/or New
Impervious Preservation Planting for

Cover for forested unforested
Site Location (max. amt.) portion_ portion
CAFRA urban center 90% 10% 0

CAFRA regional center 80% 10% 0

Coastal regional center 70% 10% 0

CAFRA core/
CAFRA node 70% 10% 0

CAFRA town/
Coastal town 70% 25% 0

Military installation 70% 10% 0

CAFRA village/
Coastal village 60% 30%. 5%
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'Development in the CAFRA AreaI I I
Vegetative Cover (min. amt.)

Tree

Preservation
Tree and/or New

Impervious Preservation Planting for
Cover for forested unforested

Site Location (max. amt.) portion portion

CAFRA hamlet!
Coastal hamlet 50% 40% 5%

Coastal Metropolitan
Planning Area 80% 10% 0

Coastal Suburban
Planning Area, within
a sewer service area 30% 35% 5%

Coastal Suburban
Planning Area, outside
a sewer service area 5% 70% 5%

. Coastal Fringe Planning
-.Area --5% 70% 5%

Coastal Rural Planning
Area 3% 70% 5%

Coastal Environmentally
Sensitive Planning Area 3% 70% 5%

9 [j***41] [*326] See [**219] N.J.A.C. 7:7E-
5B.4, Table H and--5B.5, Table I.

In general, higher, impervious cover limits are al-
lowed for sites within a CAFRA center, CAFRA core,
CAFRA node, or coastal center than for those areas out-
side of a center. Moreover, as indicated by the CAFRA
Planning Map, Metropolitan Planrfing Areas are only
located in the coastal area within Monmouth County and
Atlantic County, Suburban Planning Areas extend into
Monmouth and Ocean Counties and portions of Atlantic
and Salem Counties (and many of those lack sewer ser-
vice), and the balance of the coastal area comprises
Fringe, Rural and Environmentally Sensitive Planning
Areas.

By way of example, DEP estimated that a site in an
impervious cover zone of thirty percent would yield one
home per half-acre [*327] lot, whereas that same home

m an impervious cover zone of five percent would need a
lot--of three to five acres, and in an impervious- cover
zone of three percent would need a lot of six to ten acres.
32 N.J.R.-546.

It is noted that DEP recently proposed amendments
to, among other things, the impervious cover limits in
N.J.A.C. 7:7E-5B.4. 34 N.J.R. 322 (January 7, 2002)
(schedule); 34 NJ.R. 74-170 (proposal). Specifically,
DEP proposed to amend the [***42] impervious cover
requirement for CAFRA centers, CAFRA cores and
CAFRA nodes located in the Coastal Metropolitan Plan-
ning Area, to provide that the impervious cover limit is
the higher amount of: (1) the acreage of the total land
area on site multiplied by the impervious cover percent-
age in the table for the type of CAFRA center, CAFRA
core or CAFRA node in which the site is located; or (2)
the amount of existing impervious cover located on the
site; or (3) the acreage of the net land area on the site
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V multiplied by the impervious cover percentage in thetable for the Coastal Metropolitan Planning Area, which
is eighty percent. 34 N.J.R. 104. DEP explained that,
under this proposal, "the impervious cover limit for a
CAFRA village located outside of the Coastal Metropoli-
tan Planning Area would be 60 percent of the total land
area or the amount of legal, existing impervious cover
located on the site, while the impervious cover limit for a
CAFRA village located in a Coastal Metropolitan Plan-
ning Area would be 60 percent of the total land area, or
the amount of legal, existing impervious cover located on
the site, or 80 percent of the net land area, if that were
higher." 34 N.JR. 104.

[***43] I-DISCUSSION

A. N.J.S.A. 7:7-1.4(b)

Environmental appellants contend that DEP's regula-
tions allow it to avoid compliance with the requirements
mandated by the Legislature in CAFRA. Specifically,
appellants object to newly adopted .N.JA.C. 7:7-1.4(b).
They argue that the regulation conflicts with N.J.S.A.
13:19-10 because it allows DEP to avoid [*328] making
the specifically enumerated findings required by the stat-
ute before issuing a CAFRA permit.

NJ.A.C..7:7-1.4(b) states:

[HN-24]The Department shall-not issue a
permit under CAFRA unless-the applica-
tion complies with all of the 'policy and
substantive standards of N.J.S.A. 13:19-2
and 13:19-10 as expressed in the Coastal
Zone Management rules at N.J.A.C. 7:7E.
[**220]

Appellants argue that N.J.A.C. 7:7-1.4(b), by cross-
referencing N.J.A.C. 7:7E, and using the limiting lan-
guage "as expressed in," allows DEP to circumvent mak-
ing the findings pursuant to N.JS.A. 13:19-10 [***44]
when it grants a CAFRA permit.

DEP maintains that the CZM Rules at N.JA.C. 7:7E

implement N.J.S.A. 13:19-10, and therefore the statute
will be met automatically when any CAFRA permit is
approved in accordance with the CZM Rules. DEP lists
the eight subchapters of regulations in the CZM Rules,
claiming that those rules in their totality obtain the re-
sults envisioned by the findings required in N.J.S.A.
13:19-10.

Appellants argue that the specific standards ex-
pressed in N.JS.A. 13:19-10 are "simply not in the regu-
lations at N.J.A.C. 7:7E" and that DEP cannot maintain
that it is complying with the statutory requirements

merely through implementation of the CZM Rules. Ap-
pellants cite various examples to show that the standards
in the CZM Rules are allegedly less stringent than the
standards in N.J.S.A. 13:19-10. Appellants, however, do
not object to these regulations per se. Rather, they use
*these regulations merely as illustrations to show that the
"words" of the standards in the regulations do'not mirror
those in the statute. Thus, appellants insist that, to ensure
compliance [***45] with the CAFRA statutes, DEP
must- apply the rules at N.JA.C. 7:7E and, additionally,
must make the mandatory findings under N.J.S.A. 13:19-
10 for each issued permit. Consequently, appellants as-
sert -that DEP has two options: (1) adopt a regulation
which cross-references the specific standards in N.J.S.A.
13:19-10 and requires an agency to make the findings
under the statute, or (2) amend the CZM Rules to include
the specific standards in N.J.S.A. 13:19-10.

[*329] On February 7, 2000, DEP proposed

N.J.A.C. 7:7-1.4(b). 32 N.JR. 352 (February 7, 2000). It
-declared that

[t]his- provision, in which the Depart-
ment is proposing to include language that
specifies the standards under which a
CAFRA permit may be granted, is being
proposed in response to concerns that the
newly adopted rules do not reference all
of the purposes- of CAFRA and all of the
standards contained in the CAFRA- legis-
lation for reviewing development applica-
tions. This proposed amendment will con-
tinue to ensure that CAFRA-regulated de-
velopments cause minimal environmental
impacts and are consistent with CAFRA
goals. It also [***46] emphasizes that
approved permits are consistent with the
policies and intent of CAFRA.

[32 NJ.JR. 353.]

DEP received various comments on this regulation,
specifically from appellants, who presented the same
arguments they make here. 33 NJ.R. 844. In its response,
DEP answered:

The adopted rule provides at N.J.A.C.
7:7-1.4(b) that a permit applicant's failure
to comply with the policy and the stan-
dards for permit issuance in the CAFRA
statute at N.J.S.A. 13:19-2 and NJ.S.A.
13:19-10 as expressed in the Coastal Zone
Management rules will result in permit
denial. The Department complies with
N.J.S.A. 13:19-10 through implementation
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of the Coastal Zone Management rules, as
well as through implementation of other
regulatory programs, such as the water al-
location program. The water allocation
permit review process evaluates whether
there is sufficient groundwater supply,
considers all applicable rules on ground-
water withdrawal and water diversion
privileges, and addresses issues related to
salt water intrusion and aquifer recharge.
[**221]

N.J.A.C. 7:7-1.4(b) [***47] does not
allow the applicant to determine if its ap-
plication meets these standards. The De-
partment reviews the application and sup-
porting documentation and then deter-
mines' whether the application meets the
standards. The section expressly incorpo-
rates into the rules the statutory mandate
that the. Department already implements,
that is, ensuring that issued permits are
consistent with the relevant policies and
substantive standards in N.J.S.A. 13:19-2
and 10.

[33 N.J.R. 844.]

-[HN25-Adrrnistrative regulations are-presumed-to
be valid. New Jersey State League of Municipalities v.
Department of Cmtv. Affairs, 158 N.J. 211, 222, 729
A.2d 21 (1999). They are also accorded a presumption of
reasonableness. A.A. Mastrangelo, Inc. v. Commissioner
of Dep't of Envtl. Prot., 90 N.J. 666, 683, 449 A.2d 516

19282). A finding of ultra vires action is disfavored. New
Jersey Guild of Hearing Aid Dispensers v. Long, 75 N.J.
544, 561, 384 A.2d 795 (1978).

[*330] Furthermore, [***48] [HN26] our courts

ordinarily recognize that an agency's specialized exper-
tise renders it particularly well-equipped to understand
the issues and enact the appropriate regulations pertain-
ing to the technical matters within its area. New Jersey
State League of Municipalities, supra, 158 N.J. at 222,
729 A.2d 21. Deference to an administrative agency is
especially appropriate when new and innovative legisla-
tion is being put into practice. Newark Firemen's Mut.
Benevolent Ass'n, Local No. 4 v. CiQy of Newark, 90 N.J.
44, 55, 447 A.2d 130 (1982). Thus, in general, if proce-
durally regular, a regulation may be set aside only if it is
proved to be arbitrary or capricious, or if it plainly trans-
gresses the statute it purports to effectuate, New Jersey
Guild of Hearing Aid Dispensers_ supra, 75 N.J. at 561,
384 A.2d 795, or if it alters the terms of the statute or
frustrates the policy embodied in it. New Jersey State

Chamber of Commerce v. New Jersey Elec. Law En-
forcement Comm'n, 82 N.J. 57, 82, 411 A.2d 168 (1980).
The party challenging the validity of a regulation bears
the burden of establishing that it is arbitrary, capricious,
or unreasonable. New Jersey State League [***49]__
Municipalities, supra, 158 N.J. at 222, 726 A.2d 21.

We reject DEP's assertion that NJ.A.C. 7:7-1.4(b) is
valid and that it does not have to review a permit applica-
tion specifically applying the criteria set forth in N.J.S.A.
13-.19-10. [HN27]Our reading of the CZM Rules does
not reveal that the specific findings required by the stat-
ute are satisfied by compliance with the CZM Rules.

N.J.S.A. 13:19-10 says in part as follows:

[The commissioner] shall issue a permit
only if he fmds that the proposal facility:

a. Conforms with all applicable air,
water and radiation emission and effluent
standards and all applicable water quality
criteria and air quality standards.

-b. Prevents air emissions and water
effluents in excess of the existing dilution,
assimilative, and recovery capacities of
the.air and water environments at the site
and within the surrounding region.

c. Provides for-the collection and dis-
posal of- litter, rec-yclable material and
solid waste in such a manner as to mini-
mize 'adverse environmental effects
[***50] and the threat to the public
health, safety, and welfare.

[*331] d. Would result in minimal
feasible impairment of the regenerative
capacity of water aquifers or other ground
or surface water supplies. [**222]

e. Would cause minimal feasible in-
terference with the natural functioning of
plant, animal, fish, and human life proc-
esses at the site and within the surround-
ing region.

f. Is located or constructed So as to
neither endanger human life or property
nor otherwise impair the public health,
safety, and welfare.

g. Would result in minimal practica-
ble degradation of unique or irreplaceable
land types, historical or archeological ar-
eas, and existing public scenic attributes
at the site and within the surrounding re-
gion.
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[HN28]Ever since CAFRA was first enacted, our courts
have required that DEP, even in light of the CZM Rules
and DEP's broad power to regulate the coastal zone, spe-
cifically meet the criteria in N.J.S.A. 13:19-10 before
issuing any CAFRA permit.

[HN29]In Toms River Affiliates, supra, 140 N.J. Su-
per. at 144, 355 A.2d 679. we explained [***51] the
difference between general and specific standards that
the Legislature sets forth to guide an agency. We stated
thatN.J.S.A. 13:19-10

sets forth specific criteria which must be
met for the issuance of a permit for a pro-
posed facility. N.J.S.A. 13:19-10. Many of
these criteria -may- not be relevant to an
application for a housing facility. Never-
theless, the- standards outlined therein es-
tablish an adequately defined checklist for
the guidance of the agency in granting or
denying a permit--a checklist which has
sufficient flexibility to carry out the pur-
poses of the legislation in light of the rap-
idly changing conditions and body of sci-
entific knowledge in the area of environ-
mentalprotection.

[Toms River Affiliates, supra, 140
N.J. Super. at 144, 355 A.2d 679.1

After upholding the constitutionality of CAFRA, we af-
firmed DEP's denial of a CAFRA permit based on the
statute's standards, stating: [HN30]"In the context of the
pattern of section 10 of the act (N.J.S.A. 13:19-10
[***52] ), a permit can be granted only if there is com-
pliance with all of the criteria set forth in paragraphs (a)
to (g)." Id. at 150, 355 A.2d 679.

In Pub. Interest Research Group of New Jersey, Inc.
v. State, Dep't of Envtl. Prot., 152 N.J. Super. 191, 210-
11, 377 A.2d 915 (App.Div.), certif denied, 75 N.J. 538,
384 A.2d 517 (1977), we had to decide whether DEP
erred by granting a permit on conditions to be met there-
after by the applicant. [HN3 1]We refused to go so far as
to say that the statutory mandate requires absolute com-
pliance with all the requirements of N.J.S.A. 13:19-10
prior to the issuance [*332] of a permit together with
definitive findings by the Commissioner as a condition
precedent thereto. Instead, the court agreed that Section
10 was an adequately defined checklist for the guidance
of the agency. Id. at 211, 377 A.2d 915.

In Crema v. New Jersey Dep't of Envtl. Prot., 182
N.J. Super. 445, 453, 442 A.2d 630 (App.Div.1982),
affid as mod., 94 N.J. 286, 463 A.2d 910 (1983), we ob-
served [***53] that [HN32]"N.JS.A. 13:19-10 confines.
DEP's power to issue .a permit to cases where enumer-
ated, specific findings are made regarding the develop-
ment's impact on the environment."

[HN33]In In re Egg Harbor Assocs. (Bayshore Cen-
tre), supra, 94 N.J. at 373, 464 A.2d 1115 (1983), the
Court stated that "N.J.S.A. 13:19-10 lists specific find-
ings thai the agency must make in its determination to
issue a permit."

In SMB Assocs. v. New Jersey Dep't.of Envtl. Prot.,
264 N.J. Super. 38, 41, 624 A.2d 14 (App.Div.1993),
affd, 137 N.J. 58, 644 A.2d 558 (1994) the court noted
that [HN34]"[t]he Commissioner . . . may not issue a
-permit unless he finds that the statutory -[**223] stan-
dards have been met." Accord In re Cape May County
Mun. Utils. Auth., 242 N.J. Super. 509, 514-15, 577 A.2d
840 (App.Div.1990). [***54]

Thus, based on this long history of precedent and the
plain language of the statute, we conclude that
[HN35]DEP must make findings under the standards in
N.J.S.A. 13:19-10, even if DEP finds that a CAFRA
permit application complies with its specific regulations.

N.J.A.C. 7:7-1.4(b) [HIN36]is invalid-in so far as it
permits DEP -to issue a CAFRA permit- without making
-the findings set forth in N.JS.A. 13:1910. -Therefore;
DEP shall amend the regulation to set forth a require-
ment that it make the statutory findings prior to issuing a
permit.

[*333] B. SECTOR PERMIT PROGRAM

1. Introduction

Environmental appellants challenge the Sector Per-
mit Program, N.JA.C. 7:7-9.1 to -9.11, arguing that it:
(1) is ultra vires because it allows an invalid subdelega-
tion of DEP's authority to-local governments; (2) fails to
comply with the requirement that the, statutorily-
mandated factual findings in NJ.S.A. 13:19-10 [***55]
be made prior to the issuance of any CAFRA permit; (3)
fails to provide permit-issuing guidance to municipali-
ties; and (4) fails to give DEP oversight powers for re-
viewing the merits of a municipality's decision and for
safeguarding against arbitrary action.

To address the claims with respect to the sector
permit program we repeat briefly some background
noted earlier in this opinion. In August 1999, as part of
its overall update of the CPP Rules at N.J.A.C. 7:7, DEP
adopted the Sector Permit Program at N.J.A.C. 7:7-9.1 to
-9.11. 31 NJ.R. 2042-124 (August 2, 1999) (proposal);
32 N.J.R. 503-95 (February 7, 2000)(adoption). DEP's
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goals for adopting this program were to: "(1) establish a
more timely and predictable regulatory process; (2) en-
sure that plans and regulations are compatible between
local, regional and State agencies; (3) ensure that plan-
ning precedes and guides regulatory activities; and (4)
eliminate duplication in planning and regulatory activi-.
ties." 31 N.J.R. 2046.

After creating the Sector Permit, DEP made various
amendments to that program. 32 N.J.R. 352-63 (February
7, 2000) (proposal); 33 N.JR. 843-69 (March 5, 2001).
(adoption). These [***56] amendments expanded the
scope of the program to all CAFRA-development within
an entire "sector permit municipality" and updated the
certification and recertification process for qualifying
municipalities. Pursuant to the time of decision rule,
Walker v. New Jersey Dep't of Insts. & Agencies, 147
N.J. Super. 485, 489, 371 A.2d 739 (App.Div.1977). we
address the current version of the regulations.

[*334] 2. Sector Permit Municipality

Under the Sector Permit Program, a municipality re-
quests to be certified by DEP as a "sector permit munici-
pality" so that any proposed individual development sub-
ject to CAFRA within its boundaries is thereafter subject
to simultaneous, streamlined local and DEP review. 33
N.J.R. 843.

-[HN37]To -be certified as- a "-sector permit munici-
pality,"-a municipality-must: (1) have -somewhere within
its boundaries a CAFRA center, CAFRA node, or a spe-
cific -CAFRA core. in a Coastal Metropolitan Planning
Area or a Coastal Suburban Planning Area, and (2) dem-
onstrate to- DEP that its municipal land use ordinances
will provide at least the same level of protection to
coastal [***57] resources as is afforded by DEP's own
regulations. 31 NJ.R. 2043; [**224] NJ.A.C. 7:7-9.1 to
-9.2. Municipalities with a Coastal Center are not eligi-
ble.

In addition, the municipality must also, among other
things:_.(l)--sign a memorandum of agreement setting
forth its responsibilities; (2) adhere to specific reporting
requirements; (3) notify DEP of any proposed changes in
its land use ordinances; and (4) ensure that its land use

• ordinances remain consistent with changes in the CZM
Rules. N.J.A.C. 7:7-9.4 to -9.5 and -9.11. DEP may sus-
pend or revoke a sector permit municipality's certifica-
tion for noncompliance. N.JA.C. 7:7-9.6.

In March 2001, DEP reported that it was "currently
working with 11 municipalities to assist them in prepar-
ing applications for certification as a sector permit mu-
nicipality." 33 N.J.R. 846. To date, no municipality has
been certified as a sector permit municipality.

Pursuant to the Sector Permit Program, "a CAFRA-
regulated development shall be authorized through the
municipal approval process, subject to concurrent [DEP]
review and oversight, [**'58] if the development meets
the requirements of N.JA.C. 7:7-9.3 [*335] and if the
applicant seeking authorization for the development ful-
fills the notice requirements at NJ.A.C. 7:7-9.7."
NJ.A.C. 7:7-9.1(c) (purpose and scope). In other words,
the sector permit municipality authorizes the develop-
ment in lieu of a separate DEP CAFRA permit, while
DEP concurrently reviews and oversees the process.
DEP has described the procedure as follows:

Under the sector permit, the municipal
government does not conduct a "CAFRA
review." It reviews a CAFRA-regulated
development application for consistency
with its land.use ordinances, which, in ac-
cordance with N.J.A.C. 7:7-9.4, must
regulate the development to the same ex-
tent it would be regulated under CAFRA
and the rules. Also, the Department will
concurrently review each CAFRA appli-
cation to ensure that it meets the require-
ments of the sector permit.

[33 NJ.R. 846.]

According -to the regulations, [HN38]the applicant
that proposes CAFRA development [***59] in a sector
permit municipality must provide the following notices
to DEP's Land Use Regulation Program: (1) notice that
an application has been filed and deemed complete by
the local planning board; (2) notice that the local plan-
ning board has set a hearing on the development applica-
tion; and (3) notice that the local planning board has
adopted a memorializing resolution. N.J.A. C. 7:7-
9.7(a)(1) to (a)(3).

Thereafter, NJ.A.C. 7:7-9.7(a)(4) sets forth DEP's
role:

[HN39]If the. Department determines
that the Sector Permit under this section is
not applicable and that a CAFRA individ-
ual permit, general permit, permit-by-rule,
or other coastal permit is instead required,
the Department shall within 45 days of its
receipt under (a)(3) above of notice of
preliminary and final Planning Board ap-
proval, so notify the applicant and Plan-
ning Board.

3. Sector Permit Procedure
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[HN40]Further, N.J.A.C. 7:7-9.8 states that DEP "shall
publish notice in the DEP [***60] Bulletin of its deci-
sion ... that the Sector Permit is applicable or inapplica-
ble."

[HN41]In cases when the municipality itself pro-
poses CAFRA development that does not require plan-
ning board approval, N.J.A.C. 7:7-9.7(b), the regulations
require that the municipality must provide notice to
DEP's Land Use Regulation Program ninety days before
bid solicitation that the development is under considera-
tion by the municipal governing body. N.J.A. C. 7:7-
9.7(b)(1). [**225] Thereafter, N.J.A.C. 7:7-9.7(a)(4)
and (b)(2) set forth DEP's role:

[*336] [HN42]4. If the Department in-
tends to comment for the purpose of sug-
gesting modifications to the development
plan(s), it shall provide the municipal
governing body with written comments..
. [that] may include suggestions regarding
how the development should be modified
in order to meet the requirements of the
Sector Permit and any additional condi-
tions imposed in the [municipality's] certi-
fication [***61] letter....

2. If the Department determines that
the Sector Permit under this-section is not

-applicable and-that-a CAFRA individual.
-permit, general permit, permit-by-rule, or
other coastal permit is instead required,
the Department shall within 45 days of its
receipt under (a)(3) above of notice of
preliminary and final Planning Board ap-
proval, so notify the applicant and Plan-
ning Board.

Again, N.J.A.C. 7:7-9.8 requires that DEP "shall publish
notice in the, DEP Bulletin of its decision ... that the
Sector Permit is applicable or inapplicable."

Within ten days after publication of DEP's decision
pursuant to N.J.A.C 7:7-9.8, "any interested person who
considers himself or herself aggrieved" by DEP's deci-
sion under N.J.A. C. 7:7-9.7 may file a written request for
an adjudicatory hearing. NJ.A.C. 7:7-9.9(a).

4. Standards for Issuing a Sector Permit'

N.J.A.C. 7:7-9.3 [HN43]sets forth the sector permit
standards as follows:

[***62] [HN44](a) The construction of
CAFRA-regulated development, exclud-
ing structural shore protection as de-

scribed at NJ.A.C. 7:7E-7.1 1(e), shall be
authorized under the Sector Permit if the
following requirements are met:

1. The development is located within
the identified sector of a certified Sector
Permit municipality;

2. The-development is either:

I. Approved in accor-
dance with the Municipal
Land Use Law, N.J.S.A.
40:55D-1 et seq., by the
planning board of the mu-
nicipality without a vari-
ance or waiver from a pro-
vision(s) of the municipal-
ity's land use ordinances
unless the planning board
obtained prior written con-
currence with such vari-
ance- or waiver from the
Department. The Depart-
ment shall concur if the
waiver or variance com-
plies with the Coastal Zone
Management. rules,
N.JA.C. 7:7E, and if, not-
withstanding- the waiver or
variance; the developments
within the Sector shall con-
tinue to comply individu-
ally and collectively with
the Coastal Zone Manage-
ment rules; or

ii. Undertaken by the
municipality and approved
by ---the governing body of
the municipality. The gov-
erning body shall [***63]
obtain prior written con-
currence from the Depart-
ment if. the approved de-
velopment deviates in any
way from the [*337] mu-
nicipality's land use ordi-
nances. The Department
shall concur if the devia-
tion complies with the
Coastal Zone Management
rules, NJ.A.C. 7:7E, and if,
notwithstanding the devia-
tion, the developments
within the sector continue
to comply individually and
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collectively with the
Coastal Zone Management
rules; and

3. Construction, including site prepa-
ration, of a development authorized under
the Sector Permit shall not be started until
either 45 days after receipt by the De-
partment of the final planning board ap-
proval under N.J.A.C. 7:7-9.7(a)3 or 90
days after receipt by the Department of
notice under N.J.A.C. 7:7-9.7(b)1, which-
ever is applicable, unless [**226] prior to
that time the Department publishes a no-
tice in the DEP Bulletin pursuant to
NJ.A.C. 7:7-9.8 that the Sector Permit is
applicable to the development, in which
case, construction may be started on or af-
ter the date of publication of such notice.

(b) For any CAFRA-regulated devel-
opment within the sector of a certified
Sector Permit [***64] municipality that
does not meet the conditions for approval
under the Sector Permit, the applicant
shall, pursuant to the applicable require-
ments of this-chapter, either, obtain from
the Department a C-AFRA individual
permit or meet the requirements for au-
thorization under a general permit or-per-
mit-by-rule.

Appellants contend that the Sector Permit Program
is ultra vires because DEP improperly subdelegated its
CAFRA permitting authority to the municipalities it cer-
tifies as sector permit municipalities. Appellants claim
that the statutory language of CAFRA does not author-
ize, expressly or by implication, subdelegation.

For support, appellants rely on Mutschler v. New
Jersey Dep't of Envtl. Prot., 337 N.J. Super. 1, 766 A.2d
285 (App.Div.), certif denied, 168 N.J. 292, 773 A.2d
1156 (2001), as dispositive of the proposition that DEP
cannot subdelegate its CAFRA power. In Mutschler, we
held that [HN45]"CAFRA contains no such legislative
authorization for the DEP to subdelegate its regulatory
authority to a municipality. In fact, CAFRA reflects a
legislative [***65] determination that 'municipal land
use control [is] inadequate to assure orderly and envi-
ronmentally-sound development' in the coastal area." Id.
at 13, 766 A.2d 285 (quoting In re Egg Harbor Assocs.,
supra, 94 N.J. at 368, 464 A.2d 1115).

We agree that [HN46]CAFRA does not authorize
DEP to subdelegate its power, but conclude that the sec-
tor permit program does not constitute subdelegation.
Instead, the process includes a comprehensive DEP re-
view of municipal ordinances before a [*338] . sector
permit municipality certification is granted, and the
process provides that DEP shall review development
applications within a sector at the same time as they are
reviewed by the local authorities. Furthermore, pursuant
to N.J.A.C. 7:7-9.7(b), DEP can disapprove a sector per-
mit and, pursuant to N.J.A.C. 7:7-9.8, it must publish
notice of its decision that the sector permit "is applicable
or inapplicable-"

Accordingly, we are satisfied that DEP has not sub-
delegated any of its permit power to the municipalities,
as N.J.A.C. 7:7-9.8 [***66] requires the agency to make
and publish a final decision on applicability of the sector
permit to the development.

We now address appellants' remaining claims with
respect -to the Sector Permit Program. Appellants first
claim that DEP erred by failing to require sector permit
municipalities to make any findings, including those leg-
islatively mandated in N.J.S.A. 13:19-10, before issuing a
CAFRA permit. Appellants argue that since the Legisla-
ture burdened DEP with the task of issuing permits only
after making certain factual findings, DEP should have
required -the certified municipalities to make those same
findings.

Appellants next claim that DEP erred by failing to
provide .to sector permit municipalities any specific guid-
ance on making the decision of whether to approve a
CAFRA-regulated development. They argue that the
criteria in N.J.A.C. 7:7-9.3 are simply not sufficient to
direct complex decisions about the potential effects of
proposed development on coastal resources that are of
regional importance.

Finally, appellants claim that DEP has failed to pro-
vide adequate procedural [**227] safeguards-in the Sec-
tor Permit Program to [***67] guarantee that munici-
palities exercising sector permit power are acting consis-
tently withthe requirements of CAFRA. They object to
DEP's role in simply making a determination as to
whether the sector permit is "applicable" or "not applica-
ble."

[*339] [HN47]We reject appellants' claims.
NJ.S.A. 13:19-10 governs DEP's actions and, short of
improper subdelegation, DEP cannot require a munici-
pality to make the decisions pursuant to that statute. The
statute applies to the DEP, not a municipality. Indeed,
most municipalities lack the technical expertise to make'
such findings.
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Furthermore, we conclude that [HN48]the standards
set forth in N.J.A.C. 7:7-9.3 for sector permit municipali-
ties to use when granting.a sector permit are adequate to
inform those municipalities of their duties. According to
those standards, a sector permit municipality can approve
an application if it is consistent with its local ordinances,
which have been vetted by DEP in conjunction [***68]
with the CZM Rules as part of being certified as a sector
permit municipality.

Moreover, contrary to appellants' argument,
[HN49]DEP has provided adequate procedural safe-
guards. The procedure provides that DEP is the ultimate
decision-maker on a sector permit, and a hearing may be
conducted after that decision. N.J.A. C. 7:7-9.8 states that
DEP "shall publish notice in the DEP Bulletin of its deci-
sion.., that the Sector Permit is applicable or inapplica-
ble," and NJ.A.C. 7:7-9.9 gives "any interested person
who considers himself or herself aggrieved'! the right to
file a written request for an adjudicatory hearing.

Thus, contrary to appellants' specific claims, DEP
has not relinquished its oversight power. In fact, in re-
sponse to comments, DEP stated:

The Department does not relinquish its
permitting authority when it certifies a
municipality to approve CAFRA-
regulated development within the-bounda-
ries of its sector. Rather, the sector permit
facilitates a coordinated coastal- protection
planning effort between the State and the
municipality [***69] that is reflected and
incorporated in the municipality's local
land use ordinances. The sector permit re-
quires that, in order for the municipality
to be certified to issue approvals under the
sector, permit, its ordinances must 'be
demonstrated to be as protective as the
standards in the Coastal Zone Manage-
ment rules that the Department applies in
reviewing CAFRA applications outside
sector permit municipalities. With the
CAFRA standards embodied in the certi-
fied sector permit municipality's local or-
dinances, an application for development
in the sector can be reviewed and [*340]
approved through the local planning board
without a separate approval process
through the Department. The sector per-
mit provides, however, that the Depart-
ment must be notified of each develops
ment application so that it can comment
on the application and make sure that the
application is approvable under the sector
permit.

The Department retains the authority
to require an individual CAFRA permit
application or to determine that the sector
permit is inapplicable on a case-by-case
basis. In addition, safeguards are built into
the sector permit to ensure that the local
approvals meet statutory and regulatory
CAFRA requirements. [***70] In addi-
tion to the requirement at N.J.A.C. 7:7-
9.4(e)2 and 3 that a sector permit munici-
pality's land use ordinances be as protec-
tive as CAFRA standards, N.JA.C. 7:7-
9.5(a) requires a [**228] certified sector
permit municipality to obtain Department
review and approval of proposed changes
in ordinances. NJ.A.C. 7:7-9.5(c) requires
a- sector permit municipality to provide an
annual report on all variances or devia-
tions from the provisions of municipal
land use ordinances so that the Depart-
ment can ensure that the ordinances it has
reviewed and deemed compatible and
consistent with CAFRA are applied. Fi-
nally, NJ.A.C. 7:7-9.6 provides that non-
compliance by a municipality can result in
a suspension of the sector permit process
in that municipality. Thus the Depart-
ment's oversight -role in the sector permit
process ensures that the CAFRA -stan-
dards will- be properly implemented in
sector permit municipalities.

[33 NJ.R. 847.]

DEP further responded to public comments with the fol-
lowing:

The Sector Permit is intended to provide
a mechanism for streamlined CAFRA
permit review, [***71] not to alter the
Department's regulatory jurisdiction or
substantive standards used to make permit
decisions. The Sector Permit process is
not mandatory, but rather is an option
available to coastal municipalities seeking
to facilitate and streamline the approval of
CAFRA-regulated development .in those
communities.

[32 NJ.R. 521 (February 7, 2000)
(emphasis added).]

Nevertheless, [HN50]under the sector program, the
CAFRA portion of the application review must be con-
ducted by DEP and the perrhit must be authorized by
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WDEP applying, in addition to any other requirements,N.J.S.A. 13:19-10 and making the necessary findings
required by that statutory provision. As we directed in
our earlier discussion of DEP's responsibility under
N.J.S.A. 13:19-10, it shall amend its regulations to set
forth clearly its obligation to comply with the statute
before the sector permit is issued.

The Environmental appellants, in Appeal No. A-
4250-00, also contend that DEP improperly subdelegated
its control of CAFRA [*341] development by giving
certified sector [***72] permit municipalities their own
waiver power and the power to grant permits for devel-
opment by municipalities.

As to waivers, appellants assert that NJ.A.C. 7:7-
9.5(c) improperly allows sector permit municipalities to
make widespread exceptions and waivers to the require-
ments of the CAFRA rules by issuing municipal approv-
als with variances and deviations using the less stringent
waiver provision in the Municipal Land Use Law
("MLUL"), N.J.S.A. 40:55D-1 to -136, instead of-requir-
ing all waivers of the permit requirements to be evalu-
ated under CAFRA's stricter waiver provision in N.J.A. C.
7:7-1.10, which compels a permit applicant to demon-
strate "an extraordinary hardship" before DEP "may re-
lax the application of the standards in N.J.A.C. 7:7E."

[HN51]Although the Sector Permit Program does
not- require its certified municipalities-to.4ollow the

-waiver provision in the CAFRA regulations, B)EP must
concur prior to the municipality's granting- a waiver or
variance, and DEP can concur only if the development
continues [***73] to comply with the CAFRA regula-
tionis, which include the waiver provision in N.J.A. C.
7:7-1.10.

[HN52]Contrary to appellants' assertion, N.J.A.C.
7:7-9.5(c) merely lists the responsibilities of a certified
sector permit municipality and does not govern the stan-
dards for granting variances and waivers under the Sec-
tor Permit Program. N.J.A.C. 7:7-9.5(c) states:

[HN53]The municipality shall provide a
report to [DEP] by January 31 of each
year, identifying the variances granted
[**229] under the [MLULI and the de-
viations from the municipality's land use
ordinances for developments undertaken
by the municipality in the immediately
preceding year. The annual report shall
include only variances and deviations
from the land use ordinances identified in
the certification letter issued to the mu-
nicipality under NJ.A.C. 7:7-9.4(h). The
report shall exclude variances granted to
individual single family or duplex [***74]

developments which are not part of a lar-
ger development. The report shall include
the following:

1. A list, by lot and block, of such
variances and deviations;

2. A narrative description of the basis
for each such variance and deviation; and

[*342] 3. An analysis demonstrating

how the municipality continues to comply
with the terms of its certification as a Sec-
tor Permit municipality despite such vari-
ances and deviations.

[HN54]The actual standards used by sector permit
municipalities when granting a sector permit with or
without waivers or variances from the local ordinances
are set forth in N.J.A. C. 7:7-9.3, which states in pertinent
part:

[HN55](a) The construction of CAFRA-
regulated development, excluding struc-
tural shore protection as described at
N.J.A.C. 7:7E-7.1I(el, shall be authorized
under the Sector Permit if the following

-requirements are met:

1. The development-is located-within
the identified sector of a certified Sector
Permit municipality; [***75]

2. The development is either:

I. Approved in accor-
dance with the Municipal
Land Use Law, NJ.S.A.
40:55D-1 et seg., by the
planning board of the mu-
nicipality without a vari-
ance or waiver from a pro-
vision(s) of the municipal-
ity's land use ordinances
unless the planning board
obtained prior written con-
currence with such vari-
ance or waiver from the
Department. The Depart-
ment shall concur if the
waiver or variance com-
plies with the Coastal Zone
Management rules,
N.J.A.C. 7:7E, and if not-
withstanding the waiver or
variance, the developments
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within the Sector shall con-
tinue. to comply individu-
ally and collectively with
the Coastal Zone Man-
agement rules;....

.. and

3. Construction, including site prepa-
ration, of a development authorized under
the Sector Permit shall not be started until
either 45 days after receipt by the De-
partment of -the final planning board' ap-
proval under NIJA.C. 7:7-9.7(a)3 or 90
days after receipt by the Department of
notice under NJ.A.C. 7:7-9.7(b)1, which-
ever is applicable, unless prior to that time
the Department .publishes a notice in the
DEP Bulletin pursuant [***76] to
NJ.A.C. 7:7-9.8 that the. Sector Permit is
applicable to the development, in which
case, construction- may be started on or af-
ter the date of publication of such notice.

(b) For any CAFRA-regulated devel-
opment within the sector of a certified
Sector Permit municipality that does not
meet the conditions for approval under the
Sector Permit, the applicant shall- pursu-
ant to the applicable requirements of this
chapter, either, obtain from the Depart-
ment a CAFRA individual permit or meet
the requirements for authorization under a
general permit or permit-by-rule.

[Emphasis added.]

According to these standards, [HN56]even if a sector
permit municipality grants a variance or waiver from its
own municipal [**230] ordinances, DEP is still re-
quired, "notwithstanding the waiver or variance," to en-
sure that the developments "continue to comply indi-
vidually and collectively with the Coastal Zone Man-
agement rules," which [*343] include the waiver re-
quirements in NJ.A.C. 7:7-1.10. In fact, [HN57]we note
that N.JA.C. 7:7-1.10 is mandatory; [***77] it states, in
part:

(c) In making any permit decision under
this chapter, the Department may relax
the application of one or more of the sub-
stantive standards in the rules on Coastal
Zone Management at NJ.A.C. 7:7E. The
Department may relax the application of
the standards in N.J.A.C. 7:7E only if the

applicant demonstrates that an extraordi-
nary hardship exists. [The definition of
"an extraordinary hardship" follows.]

(d) An applicant may request a re-
laxation of a substantive standard(s) in
N.J.A. C. 7:7E under (c) above either:

1. At the same time that the applicant
submits a permit application. However,
the Department will not make a decision
on the request until after the Department
renders a decision on the permit applica-
tion; or

2. After receiving notice of a De-
partment decision on a permit application.

[Emphasis added.]

-Hence, we reject appellants' claim that N.J.A.C. 7:7-
9.5(c) improperly allows sector permit municipalities to
use the MLUL to grant variances and waivers from their
own ordinances.

Appellants next [***78] argue that the Sector Per-
mit Program improperly allows-a sector permit munici-
pality to issue to its-own d~evelopments a-sector-permit
under NJ.A.C. 717-9.3(a)(2)(ii) and N.J.A.C: 7:7-9.4(e),
without DEP review and without being required to holcla
public hearing. We disagree.

[I-N58]The Sector Permit Program allows its certi-
fied municipalities to approve sector permits for devel-
opment undertaken by the municipality. Indeed, that.
power is granted by N.JA.C. 7:7-9.3, which states in
pertinent part:

[HN59](a) The construction of CAFRA-
regulated development, excluding struc-
tural shore protection as described at
NJ.A.C. 7:7E-7.1 (e), shall be authorized
under the Sector Permit if the following
requirements are met:

2. The development is,....

ii. Undertaken by the
municipality and approved
by the governing body of
the municipality. The gov-
erning body shall obtain
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prior written [***79] con-
currence from the Depart-
ment if the approved de-
velopment deviates in any
way from the municipal-
ity's land use ordinances.
The Department shall con-
cur if the deviation com-
plies with the Coastal Zone
Management rules,
N.J.A.C. 7:7E, and if,
[*344] notwithstanding
the deviation, the devel-
opments within the sector
continue to comply indi-
vidually and collectively
with the Coastal Zone
Management rules; and

3. Construction, iik1uding site prepa-
ration, of a development authorized under
the Sector Permit-shall not be started until
either 45 days after receipt by the De-
partment of the final planning board ap-
proval under NJ.A.C. 7:7-9.7(a)3 or 90
days after receipt by the Department of
n6tice under N.-J.A.C. 7:7-9.7(b)l, which-
ever is applicable-,-unless prior to-that time
the Department publishes a notice in the
DEP Bulletin pursuant to N.J.A.C. 7:7-9.8
that the Sector Permit is applicable to the
development, in which casd, construction
may [**231] be started on or after the
date of publication of such notice.

. (b) For any CAFRA-regulated devel-
opment within the sector of a certified
Sector Permit municipality that does
.[***80]• not meet the conditions for ap-
proval under the Sector Permit, the appli-
cant shall, pursuant to the applicable re-
quirements of this chapter, either, obtain
from the Department a CAFRA individual
permit or meet the requirements for au-
thorization under a general permit or per-
mit-by-rule.

We are satisfied that [HN60]DEP is the ultimate deci-
sion-maker on a sector permit issued for development by
the municipality. [HN61]Contrary to appellant's asser-
tion, N.J.A. C. 7:7-9.4(e) merely lists the requirements for
certification as a sector permit municipality:

(e) Upon completion of its review of the
information submitted by the municipality
in its request for certification and the
comments received on the request, the
Department shall determine if the follow-
ing conditions for certification as a sector
permit municipality are met:

1. Any development that would be
constructed in accordance with the mu-
nicipality's land use ordinances in the
CAFRA area of the municipality, both
within and [***81] outside of the Sector,
would comply with the Coastal Zone
Management rules, N.J.A.C. 7:7E;

2. Any CAFRA-regulated develop-
ment that would be constructed within the
Sector and that requires approval by the
planning board under the Municipal Land
Use Law, N.J.S.A. 40:55D-1 et seq.,
would be evaluated and approved or de-
nied through the municipal planning
board approval process or, for :develop-
ment undertaken by the municipality, by
the municipal governing body; and

3. Any development that is to be au-
thorized under the Sector Permit and that
is either subject to planning board ap-

-proval--under_ --the Municipal Land--Use
Law, N.JS.A. 40:55D-1 et seg., or under-
taken by the municipality shall be:regu-
lated under the municipality's land use or-
dinances to the same extent as it would be
regulated under CAFRA and this chapter.
For example, although municipal ordi-
nances often do not consider all building
elements such as decks and gazebos as
"structures" subject to municipal planning
board review, for purposes of certification
as a sector permit municipality, a munici-
pality's land use ordinances must provide
standards for such building elements.
[***82]

As noted, DEP is the final decision-maker of a sec-
tor permit. The notice requirements inform our judgment.
In fact, [HN62]"a CAFRA-regulated [*345] develop-
ment shall be authorized through the municipal approval
process, subject to concurrent [DEP] review and over-
sight, if the development meets the requirements of
N.JA.C. 7:7-9.3 and if the applicant seeking authoriza-
tion for the development fulfills the notice requirements
at N.J.A. C 7:.7-9.7. " N.J.A.C. 7:7-9. 1(c)•.
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[HN63]In cases where the municipality itself pro-
poses CAFRA development, the regulations require that
the municipality must provide the following notice to
DEP's Land Use Regulation Program: notice ninety days
before bid solicitation that the development is under con-
sideration by the municipal governing body. N.J.A.C.
7:7-9.7(b)(1). [HN64]Thereafter, N.J.A.C. 7:7-9.7(a)4
and (b)2-set forth DEP's role:

[***83] (a)4. If the Department deter-
mines that the Sector Permit under this
section is not applicable and that 'a
CAFRA individual permit, general per-
mit, permit-by-rule, or other coastal per-
mit is instead required, the Department
shall [**232] within 45 days* of its ieceipt
under (a)(3) above of notice of prelimi-
nary and final Planning Board approval,
so notify the applicant and Planning
Board.

(b)2. If the Department intends to
comment for the purpose of suggesting
modifications to the development plan(s),
it shall provide the municipal governing
body with written comments . . . [that]
may include suggestions regarding how
the development should be modified in
order to meet the requirements of the Sec-

<tor- Permit and any additional conditions
imposed in the [municipality's] certifica-
tion letter ....

N.J.A.C. 7:7-9.8 [HN65]requires that DEP "shall publish
notice in the DEP Bulletin of its decision .. . that the
Sector Permit [***84] is applicable or inapplicable."

According to those :standards, DEP is required to
make and then publish its decision on whether the sector
permit is- applicable or inapplicable. Furthermore;
[HN66-]within ten days after publication of DEP's deci-
sion pursuant to N.JA.C. 7:7-9.8, "any interested person
who considers himself or herself aggrieved" by DEP's
.decision under N.J.A.C. 7:7-9.7 may file a written re-
quest for an adjudicatory hearing. N.J.A.C. 7:7-9.9. Thus,
contrary to appellants' claim, a hearing may be conducted
by DEP.

Hence, we disagree with appellants' claim that there
is an impropriety in allowing sector permit municipalities
to issue a [*346] sector permit to their own municipal
developments. We reiterate, however, that DEP must
follow NJ.S.A. 13:19-10 and make the requisite findings
before the sector permit is issued.

C. IMPERVIOUS COVER REGULATIONS

1. Definition Not Arbitrary

Appellants object to the impervious cover regula-
tions, arguing: (1) the definition [***85] of impervious
cover in N.J.A.C. 7:7E-l.5(c) is arbitrary; (2) the per-
centages were not supported by any scientific data or
other evidence in the record; (3) the numeric percentages
selected by DEP are not closely coordinated with the
State Plan; and (4) DEP violated the APA by not reveal-
ing the evidence to support -the impervious cover regula-
tions to the public even when requested to do so by ap-
pellants. We are not persuaded by appellants' claims and
reject them. We therefore affirm the impervious cover
regulations.

Appellants argue that DEP's definition of impervious
cover in N.J.A.C. 7:7E-1.5(c) is arbitrary and not sup-
ported by the record. They claim that DEP has histori-
cally always made a distinction between impervious
cover or nonporous materials and permeable cover such
as porous paving blocks, paver blocks, gravel, crushed
stone and shells, and elevated structures like boardwalks
or decks. Appellants point out that under the former
regulations, the use of permeable paving rather than im-
pervious cover increased the acceptable development
intensity of a site by two to ten percent, N.J.A.C. 7:7E-
5.6 [***86] (deleted 2000). Appellants declare that DEP
now makes no distinction in N.J.A..C. 7:7E-1.5 between
impervious and permeable cover, and-claim-that-DEP-has
arbitrarily done this-merely as a matter of its ownradmin-
istrative convenience without any basis, scientific or oth-
erwise, to support its expansion of the definition of "im-
pervious cover."

N.J.A.C. 7:7E-1.5(c) states:

[HN67]"Impervious cover" means any
structure, surface, or improvement that
reduces and/or prevents absorption of
stormwater into land. Porous paving,
paver blocks, gravel, crushed- stone,
crushed shell, elevated structures (includ-
ing [**233] boardwalks), [*347] and
other similar structures, surfaces, or im-
provements are considered impervious
cover. Grass, lawns, or any other vegeta-
tion are not considered impervious cover.

In our view, [HN68]this definition of impervious
cover is not arbitrary and is not a departure from the
prior development intensity rules. In August 1996, DEP
amended the definition [***87] of "acceptable intensity
of development" in NJ.A.C. 7:7E-5.6(a) to mean not
only "structures," but also "paving," which was defined
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to -include both impervious paving and permeable sur-
faces such as gravel or paver blocks. 28 NJ.R. 3924-34 -

(August 19, 1996) (adoption); 28 NJ.R. 324-30 (Febru-
ary 5, 1996) (proposal). At that time, the impervious
cover limits were changed from the range of thirty to
forty percent, based on whether or not permeable sur-
faces were used, to a single standard of forty percent.

Moreover, according to DEP, the August 1996
change was- the result of its extensive, experience with
permeable paving from August 1980 to August 1996.
DEP explained that "frequently materials considered
'porous' when applied during the initial development
were replaced with impervious pavement' at a later date.
Additionally, more permeable materials used as a surface
cover are often not properly maintained thus becoming
more impervious over time." 32 N.J.R. 524. For example,
DEP found that "permeable surfaces such as gravel or
crushed shell -become increasingly compact over time
such that absorption of storm water by the underlying
soils is greatly reduced [***88] and/or prevented." Ibid.
Accordingly, DEP told commenters that its intent in
adopting the current definition of impervious cover Was
"to limit the use of structures and covers that not only
restrict storm water absorption by the underlying soils,
but also reduce this absorption." Ibid. Thus, we affirm
the regulation defining impervious cover and reject ap-
pellants' claim that the definition is arbitrary or unsup-
ported by the record.

2. Adequacy of Numeric Limitations on Impervious
Cover

Appellants challenge the numeric limitations on im-
pervious cover, arguing that there is no scientific data or
other evidence [*348] presented in the record to support
the percentages selected by DEP. We disagree.

Appellants acknowledge that DEP did reference
studies indicating that an increase of impervious cover
on a regional basis generally results in environmental
degradation. Nonetheless, appellants point out that: (1)
these studies were not commissioned by DEP; (2) there
is no indication that they are specific to New Jersey; and
(3) they do not support the particular numeric limitations
or policies chosen by DEP. Appellants argue that DEP's
justification is flawed, because, as they note, [***89]
some lesser impervious cover percentage would always
achieve greater environmental protection.

Appellants further state that the deficiency in the re-
cord of a scientific basis is exemplified by DEP's
changes to the proposed limits between its 1998 and
1999 rule proposals. By way of example, appellants cor-
rectly note that between the initial proposal in 1997 and
the final rule adoption in 2000, the impervious cover
percentages for the Coastal Metropolitan Planning Area

increased from fifty to eighty percent, for. the Coastal
Rural Planning Area increased from one to three percent,
and for the Coastal Environmentally Sensitive Planning
Area increased from three-tenths to three percent. Appel-
lants assert that DEP changed its limits without any sci-
entific basis, merely relying on the general principle that
the percentage of impervious [**234] cover at a site is
tied to environmental degradation, see 31 N.J.R. 2061-
63, and that DEP historically used impervious cover lim-
its as a means of environmental protection. 32 NJ.R.
546-47.

For additional support, appellants point to New Jer-
sev Chapter of the Nat'l- Ass'n of Indus. & Office Parks
(NAIOP) v. New Jersey Dep't Qt Envtl. Prot., 241 N.J.
Super. 145, 574 A.2d '514 [***90] (App.Div.), certif.
denied, 122 N.J. 374, 585 A.2d 379 (1990). There, we
invalidated a-freshwater wetlands regulation setting fixed
acreage ratios- for wetlands mitigation, because even
though DEP presented a general justification for its ratio
in comments to the proposed rule, it failed to provide any
scientific justification for [*349] its use of a 7:1 ratio
rather- than some' lesser or greater ratio. Id. at 1631 574
A.2d 514. We called the ratio "no more than a regulatory
guess." Ibid. Consequently, we declared that "[w]hile we
must defer to the agency's expertise, we need not surren-
der to it." Id. at 165, 574 A.2d 514.

In contrast, appellants point to Bergen Pines Ctv.
Hosp.-A,. New Jersey Degpt-of Human Serys., 96 N.J. 456,
477-78, 476 A.2d--784'-(1984),in which the Court found a
rational basis for regulations when the agency had pre-
pared and presented in the record a- special study to sup-
port the regulations. Analogizing that case to the facts
here, appellants note that DEP-did not conduct any spe-
cific studies designed to analyze and support its impervi-
ous cover limitations, but simply relied on general asser-
tions of environmental protection to [***91] support its
conclusion that the proposed impervious cover limits will
have a positive environmental impact because that cover
on developed sites is- directly linked to environmental
degradation.

In its responses to commenters regarding the appar-
ent lack of justification for the percentages adopted, DEP
explained:

The impervious cover limits established
in the rule will enable the Department to
achieve a number of longstanding policy
objectives in the CAFRA area, including
protection of environmentally sensitive
areas, agricultural lands and open space,
more efficient use of infrastructure, con-
centration of development, and protection
of water and air sheds. Further, the cover-
age limits will enable the Department to
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meet its responsibility to closely coordi-
nate the CAFRA rules with the State De-
velopment and Redevelopment Plan, as
set forth in the 1993 legislative amend-
ments to CAFRA. The Department used
the State Plan Resource Planning and
Management Map as a basis for the
CAFRA Planning Map that identified the
various Coastal Planning Areas. The De-
partment based the allowable impervious
cover limits for each Coastal Planning
Area on the attributes of those areas.

The Department has [***92] histori-
cally used impervious cover as a way to
ensure that CAFRA regulated develop-
ment in the coastal zone is protective of
natural resources and the health and wel-
fare of our citizens. The prior coverages
ranged from three percent to 90 percent,
which is the same range established in this
rule. The adopted rule will continue this
practice, but will apply impervious cover
limits in clearly delineated areas. This will
facilitate planning and design decisions
for developers, streamline the permit
process for the Department, limit devel-
opment in those areas that are the most
environmentally sensitive and fragile and
encourage development -of compatible
land uses within a comprehensive envi-
ronmental design strategy. In developing
this impervious cover approach, the De-
partment reviewed [*3501 many studies,
including "Impervious Surface Coverage:
[**235] The Emergence of a Key Envi-
ronmental Indicator" (Arnold C. Gibbons,
1996, Journal of the American Planning
Association) and "The Importance of Im-
perviousness" (T.R. Schuler, 1994, Wa-
tershed Protection Techniques). These
studies conclude that as impervious cover
increases, degradation of surface and
ground water resources increases. While
the studies [***93] reviewed describe
impervious cover impacts on a regional or
watershed-wide basis, the Department's
use of impervious cover limits on a site by
site basis within a designated area, when
considered collectively, will result in re-
gional protections. The Department be-
lieves that the impervious cover limits in
Table H represent a reasonable approach
to fulfilling its obligation to closely coor-
dinate these rules with the State Plan (as
required in the 1993 amendments to

CAFRA) and to protect the State's coastal
resources from inappropriate develop-
ment, to steer development into appropri-
ate areas, and to promote air and water
quality in the coastal zone. In addition, the
water quality and air quality resource
rules at N.JA.C. 7:7E-8.4 and 8.10, re-
spectively, will continue to protect water
quality and air quality.

-[32 N.J.R. 546-47.]

We are not persuaded by appellants' arguments, be-
cause we conclude that DEP has demonstrated that there
was ample evidence in the record to support its choices.
In addition to its own historical experience using cover
-percentages, we note that DEP proposed various versions
of the current regulations while extending comment peri-
ods [***94]. and holding a myriad of meetings with the
building community, environmental groups, county
planning offices, and municipalities in the-affected areas.
In fact, the effect of this participation can be seen in the
changes that DEP made between its proposals. For ex-
ample, as to those changes, DEP explained:

The Department determined that the in-
crease from 50 percent to 80' percent--in

-the Coastal- Metropolitan Planning -Area
-better recognized--existing development
levels and would serve to encourage de-
velopment in these areas pursuant to the
Department's goal of concentrating devel-
opment in already developed areas. The
five percent impervious cover limit for ar-
eas outside of sewer service areas in the
Coastal Suburban Planning Area has been
established to reflect the lack of sewer in
parts of the planning area, and the plan-
ning and public input inherent in adopting-
a water quality management plan calling

* for sewering an area. If an area is identi-
fied as acceptable for sewers, even in
cases where they are not yet in place, the
impervious cover limit would increase. to
30 percent when the area is approved for
sewer service. The lower impervious
cover limits in the Coastal Rural and En-
vironmentally [***95] Sensitive Planning
Areas are intended to protect the agricul-
tural and natural resources and open space
in those areas, taking into consideration
existing development and smaller devel-
opment not subject to review under
CAFRA. [*351] These lower limits are
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W the same as the lowest limits applied un-
der the prior rules in Subchapter 5
adopted in 1978.

[32 NJ.R. 548.]

Thus, we conclude that these were not the same-cir-.
cumstances presented in NAIOP v. New Jersey Dep't of
Envtl. Prot., supra because DEP consulted scientific
studies, all facets of the public participated in the regula-
tory process, and DEP had the benefit of the State Plan's
policies and planning principles. Furthermore, [HN69]it
is especially appropriate to give [**236] deference to an
agency when it is trying to put new and innovative legis-
lation into practice. Newark Firemen's Mut. Benevolent
Ass'n, Local No. 4, supra, 90 N.J. at 55, 447 A.2d 130.

3. Lack of Coordination With State Plan

Appellants next argue that there is no evidence -in
the record that the numeric percentages selected by DEP
in N.J.A.C. 7:7E-5B.4 [***96] and -513.5 are closely
coordinated with the State Plan. Appellants claim that the
State Plan has different goals than CAFRA, so any cover
percentages that DEP selects based on the State Plan are
arbitrary and will be based on different planning and
development policies. Thus, they assert that there is no
relationship between the impervious cover percentages in
bthe-regulations and the- goals of -CA-FRA or the policies

of the State Plan.

We agree with appellants' claim that the goals in
CAFRA and the policies in the State Plan are different in
language and scope. [HN70]"A major goal of the State
Plan is to halt suburban sprawl, characterized as a 'pat-
tern of development that destroys the character of the
cultural landscape, is inefficient in terms of public facili-
ties and services and devoid of the sense of place that has

-long defined the character of life in New Jersey."' Mt.
Olive Complex v. To. of Mt. Olive, 340 N.J. Super. 511.
541, 774 A.2d 704 (App.Div.2001).Consequently, the
policies in the State Plan cover not just the coastal zone,
but all aspects of quality of life, historic [***97] preser-
vation and environmental protection and economic pros-
perity.

[*352] Nevertheless, the State Plan cites to and di-
rectly takes into account CAFRA and its goals. In fact,
there is a large section on "Coastal Resources," in which
the State Plan lists fifteen distinct policies for the coastal
area: eleven separate planning policies; two policies for
water resources; and two policies for historic, cultural
and scenic resources. 10

10 For more detailed information, see the State
Planning Commissioner's Home Page, supra,
note 5.

In our view, these policies are similar enough to the
goals of CAFRA. The Legislature enacted CAFRA as an
environmental protection statute "to protect the unique
and- fragile coastal zones of the State." In re Egg Harbor
Assocs. (Bavshore Centre), supra, 94 N.J. at 364, 464
A.2d 1-115. However, [HN71]over the years, CAFRA has

-expanded'its reach "well beyond protection of the natural
environment," and now "the [***98] delegated powers
require DEP to regulate land use within the coastal zone
for the general welfare." Ibid. The policies of the State
Plan were also developed for the general welfare.

Moreover, [HN72]it is clear from the impervious
cover percentages themselves in N.J.A.C. 7:7E-5B.4 that
DEP is incorporating the goals of CAFRA and the ex-
pressed policies in the State Plan by adopting those limits
to steer development into centers and promote open
space preservation in their environs by using cover limi-
tations that are highest in centers and lowest in the more
fragile planning areas. Indeed, N.J.S.A. 13:19-2 requires
"a comprehensive environmental design strategy which
preserves the most ecologically sensitive and fragile area
from inappropriate development and provides adequate
environmental safeguards -for the construction of any

-developments-in the coastal area." Hence, we are satis-
Afied that there is-sufficient evidence in-the record-to-sup-
port the percentages selected by DEP and that the
[**237] percentages are closely coordinated with the
State [***99] Plan.

[*353] 4. APA Violations

Appellants also argue that DEP violated the APA
when it failed to honor their -numerous individual re-
quests to see the scientific information on which DEP
based the impervious cover percentages in N.J.A.C.
7:7E-5B.4. Appellants assert, therefore, that DEP denied

,-them a reasonable opportunity to submit data, views or
arguments on the proposed percentages.

In fact, the Builders accuse DEP of meeting indi-
vidually Iwith other members of the public at the same
time that it was telling the Builders in letters dated
March 18, and September 24, 1999, that it would be "le-
gally inappropriate for the department to respond on an
ex parte or unilateral basis to inquiries and arguments
concerning a proposed rule while that proposal is pend-
ing." The Builders point to the letter from DEP dated
September 24, 1999, where DEP stated that "we have
been addressing specific questions about our strategies
and goals before and since publication as they have
arisen via briefings, phone calls, or letters." In its Sep-
tember 24, 1999 letter to the Builders, DEP wrote:
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As noted in our March 18, 1999 letter,
the Department believes it is legally inap-
propriate [***100] to respond on an ex
parte or unilateral basis to inquiries con-
cerning a pending rule proposal. In keep-
ing with the Administrative Procedure
Act, we will answer all comments about
provisions of the CAFRA rule proposal
by accepting these comments and then re-
sponding upon adoption and publication
in the New Jersey Register. In the mean-
time, we have been addressing specific
questions about our strategies and goals
before and since publications as they have
arisen via briefings, phone calls, or letters.

We appreciate your intent to prepare
informed comments on the proposal. If it
will assist you, the Department's Office of
State Plan Coordination maintains a refer-
ence library of some of the resources used
in formulating the rule. This library is
open to the public and may be of interest
to you. We have enclosed-a catalogue of
contents so that you can decide if there
are articles that you would like to review.
We have also included a bibliography of
other references currently not in the li-

--brary about impervious cover limits..

[HN73]The APA provides that prior to the -adoption,
amendment or repeal of [***101] any rule, an-agency
shall provide notice of "the terms or substance" of its
intended action. N.J.S.A. 52:14B-4(a)(1). The purpose of
this procedure is "to give those affected by the [*354]
proposed rule an opportunity to participate in the rule-
making process not just as a matter of fairness but also as
la means of informing regulators of possibly unantici-
pated. dimensions of a contemplated rule."' Federal Pac.
Elec. Co. v. New Jersey Dep't of Envtl. Prot., 334 N.J.
Super. 323. 340-41, 759 A.2d 851 (App.Div.2000) (quot-
ing In re Adoption of Regulations Governing Volatile
Organic Substances in Consumer Prods., NJ.AC. 7:27-
23, 239 N.J. Super. 407, 411, 571 A.2d 971
(App.Div. 1990)).

In our view, DEP did not violate the APA. Simply
put, it is clear from DEP's letter that the Builders could
find the pertinent scientific studies and other data in
DEP's Office of State Plan Coordination. Thus, we reject
appellants' claim based on a violation of the APA.

D. OVERALL COORDINATION WITH STATE
PLAN

1. Appellants' Contentions

All appellants contend that DEP's use of the centers
and planning areas in the State [**238] Plan and crea-
tion [***102] of its own coastal centers was arbitrary,
capricious and unreasonable. The -Builders essentially
argue that DEP's regulations were not closely coordi-
nated enough with the State Plan, while the Environ-
mental appellants argue that DEP's regulations were too
closely coordinated. The Realtors, however, argue that
DEP failed to disclose the criteria and methodology that
it was using, and they are joined by the Environmental
appellants, who claim that there is no evidence in the
record to support DEP's specific delineations. Further,
Environmental appellants claim that NJA. C. 7:7E-5B.3,
which governs DEP's standards for reviewing new or
changed boundaries established by the State Planning
Commission,. violates the notice and comment require-
ments of the APA at NJ.S.A. 52:14B-4, and results in
illegal rule-making.

2. Too Little Coordination With State Plan
. We first discuss the matter of the regulations appar-
ently having too little coordination with the State Plan.
Appellants argue that [*355] DEP failed to coordinate
all of the various policies and goals of the State Plan
when it created its-land categories. They claim that DEP
further .erred -by establishing -coastal [***103] centers
-along-readily observable physical features that reflected
-only zexisting -development, instead of using the -State
Plan's factors of population, growth projects and afford-
able housing. Appellants also contend that DEP ignored
the State Plan's policies for distinguishing barrier islands
and adopted boundaries coinciding with municipal
boundaries. Moreover, appellants point to the fact that
DEP can undercut the State Plan Policy Map by rejecting
or modifying, pursuant to N.J.A.C. 7:7E-5B.3. any new
boundaries set by the State Planning Commission.

We are not persuaded by appellants' arguments.
N.J.S.A. 13:19-17(b) [HN74]clearly does not require
DEP to adopt all of the policies and goals of the State
Planning Commission in order to closely coordinate its
rules with the provisions of the State Plan. Furthermore,
we do not conclude that DEP's use of coastal centers is
arbitrary. It is clear from the large record that DEP de-
lineated its interim coastal centers in communities where
local officials had advised the State Planning Commis-
sion [*** 104] of their intent to obtain formal center des-
ignation, and that coastal centers were adopted by DEP
as an interim measure, pending completion of that formal
State Planning Commission process. Moreover, in de-
lineating those coastal centers, DEP consulted with local
planning officials to draw boundaries based on existing
infrastructure and development and to accommodate
imminent growth. If these centers had not been deline-
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ated, then the CAFRA rules would have been unable toaccommodate imminent planned development- We there-
fore reject the claim that DEP erred in creating interim
Coastal centers.

3. Too Much Coordination With State Plan

We now discuss some- of appellants' claims that
DEP's regulations were -too coordinated with the State
Plan. Appellants argue that DEP erred by giving "regula-
tory effect" to the State Plan by [*356] presuming in
N.J.A.C. 7:7E-5B.3 -that the boundaries established by
the State Planning Commission will work as CAFRA
boundaries and then by using those boundaries to estab-
lish the impervious cover limits in-NJ.A.C. 7:7E-5B.4.
In addition, appellants argue that the State Plan has dif-
ferent goals than CAFRA, [***105] so any percentages
or boundaries that DEP selected based on the State Plan
will be improperly based on policies not contemplated by
[**239] CAFRA. In essence, appellants, object to the
fact that DEP has relied on the State Planning Commis-
sion's policies and argues that the policies create a "pre-
sumption" of validity in DEP's regulations.

For support, appellants cite to Mt. Olive Complex,
supra, 340 N.J. Super. at 543, 774 A.2d 704, in which.
we stated that "currently the State Plan has no regulatory
effect," and to New Jersey Builders Ass'n v. New Jersey
Dep't of Envtl. Prot., 306 N.J. -Super. 93, 96-97, 703
A.2d 323 (App.Div.1997), in -which- we said that
[HN75]the State Plan-has "no regulatory-effect" and that
it is "not appropriate to use the State Plan directly to
formulate" regulations.

Initially, we note ,that the State Plan itself declares
that it has no regulatory effect. The 2001 State Plan de-
clares in its Preface the following: "

New Jersey's State Plan, including its
State Plan Policy Map (Policy Map), is
used to guide municipal, county and re-
gional planning, state agency functional
[***106] planning and infrastructure in-
vestment decisions. It is. not appropriate to
use the State Plan directly to formulate
codes, ordinances, administrative rules or
other regulations. Such regulations should
be formulated to carry out the master and
functional plans of the responsible agen-
cies.

In the chapter entitled "Role of the State Development
and Redevelopment Plan," the section on "How the State
Plan Should Be Used" states: "

The State Plan is different from func-
• tional state agency plans and municipal

and county master plans. The State Plan is
not a regulation but a policy guide for
state, regional and local agencies to use
when they exercise their delegated [*357]
authority. For example, the State Plan
does not automatically change the criteria
for the issuance of a state permit, but it
does contemplate that the agency respon-
sible for issuing permits should review its
plans and regulations in light of the State
Plan and make appropriate modifications-
to reflect the [***107] provisions of the
Plan, if such modifications are within the
scope of the agency's authority. If the
necessary modifications would exceed the
agency's authority, it should seek to obtain
the authority through normal legislative or
rule-making processes.

1 1 See website cited supra, note 5.
12 Ibid.

*Despite the above, we disagree with appellants' as-
sertion that DEP is not entitled to give any regulatory
effect to the State Plan. First, [HN76]despite the lan-
guage-in-the State Plan, the LegislatureinNJ.S.A. 13:19-

Mb clearly requires that DEP's regulations-"shall-be
closely coordinated with the provisions of the State De-
velopment and Redevelopment Plan." Second, in New
Jersey Builders Ass'n, supra, 306 N.J. Super. at 97, 703
A.2d 323, we found that the State Plan was "not a regula-
tion but a policy guide for State, regional and local agen-
cies to use when they exercise their delegated authority."
Indeed, even though in [***108] Mt. Olive Complex.
supra we said that the State Plan had no regulatory ef-
fect at that time, we observed: "that is not to say that a
municipality may not refer to the State Plan recommen-
dations and guidelines in its legislative decision[s)." 340
N.J. Super. at 543-44, 774 A.2d 704. We concluded, in
fact, that the Legislature had recently proposed strength-
ening the effect of the State Plan. Id. at 543, 774 A.2d
704. Moreover, in January 2002, the State Planning
Commission deleted the following phrase from its regu-
• lations: "Neither the State Development and Redevelop-
ment Plan nor its Resource [**240] Planning Manage-
ment Map is regulatory." NJ.A.C. 17:32-8.2(b)
(amended 2002). Therefore, we conclude no invalidity
occurred when DEP gave the State Plan effect in adopt-
ing its regulations.

Moreover, [HN77]we do not conclude that DEP is
giving the State Planning Commission's boundary ac-
tions a "presumption" of validity, because it is clear from

Page 41



354 N.J. Super. 293, *; 807 A.2d.198, **;
2002 N.J. Super. LEXIS 259, ***

the record that DEP reviewed and continues to review,
pursuant to N.J.A.C. 7:7E-5B.3 the actions [*** 109] of
the Planning Commission in terms of their consistency
with CAFRA. Furthermore, in March 2001, DEP
adopted specific [*3581 criteria in N.J.A.C. 7:7E-
5B.3(b) that it will use to review those boundary actions:

The Department shall not reject or reject
and revise a-boundary unless it finds that
accepting the State Planning Commission
approved boundary would result in unac-
ceptable harm to the coastal ecosystem or
the resources of the built or natural envi-
ronment, or would otherwise be clearly
inconsistent with the purposes of the
Coastal Area Facility Review - Act,
N.J.S.A. 13:19-1 et seq., or this chapter.
For those new or changed -community de-
velopment boundaries or new or changed
core or node boundaries which are 16cated
within the Pinelands National Reserve,
the Department shall also, in consultation
with the New Jersey Pinelands Commis-
sion, determine whether the boundaries
are consistent with the intent, policies and
objectives of the National Parks and Rec-
reation Act of 1978, P.L. 95-625, section
502, creating the _Pinelands NationalRe--
serve, and- the-State--Pinelands-Protection
Act-of 1979 (N.J.S.A. 13:l8A--[***T10]
et seq.).

The record supports a conclusion that DEP used the
State Plan as it was intended, as a guide for reviewing
and formulating its own CAFRA plan.

Nevertheless, appellants argue that the State Plan-
ning Commission's boundaries were adopted under the
State Planning Act, which has many policies that are
outside of those listed in CAFRA. Consequently, they
charge DEP with failing to consider the specific CAFRA
policies and resources when it incorporated the State
Plan into the CAFRA regulations.

For support, appellants point to Last Chance Dev.
P'ship v. Kean, 119 N.J. 425, 432, 575 A.2d 427-36
(1990) in which the Court invalidated DEP's amend-
ments implementing the Waterfront Development Law,
N.J.S.A. 12:5-3 to -11, because those amendments regu-
lated the environmental effects of development and, thus,
exceeded the Law's underlying purposes of regulating
commerce and navigation along the waterfront. We are
not persuaded by appellants' claim. Unlike the Water-
front Development Law, the powers delegated to DEP by
CAFRA extend well beyond protection of the natural

environment and require DEP to regulate land use within
the coastal zone for [***111] "the general welfare." In
re Egg Harbor Assocs., supra, 94 N.J. at 364, 464 A.2d
1115.

[*359] 4. Lack of Technical or Factual Support-for

Coastal Centers' Delineation

Appellants also contend that DEP's delineation of
coastal centers is invalid because there was-no technical
or factual support in the record for the actual boundaries
drawn by DEP, or for its changing the-size of those land
areas during the proposal process. They claim that only a
few of the files on the proposed coastal centers contained
more than one or two aerial photography maps, none of
the files contained an inventory or delineation of present
resources, and none contained [**241] -an analysis or
explanation of the impacts of the coastal center designa-
tions on those present resources or how -those designa-
tions would serve to advance CAFRA's requirements. In
fact, appellants assert that DEP did not consider the pres-
ence of existing approved sewer service areas.

Additionally, appellants claim that in the Coastal
Rural and Coastal Environmentally Sensitive Planning
Areas there are: (1) actual delineated coastal center
boundaries that bisect developed areas and even single
buildings, contrary to DEP's claim that it was going to
delineate [*** 112] coastal center boundaries along read-
-ily 6bservable physical features such as roadsi water-bod-
ies,- railroad-lines-and-changes in development-pattems;
-(2) actual coastal centers that were mostly comprised of
undeveloped agricultural land, contrary to DEP's-claim
that coastal centers would be drawn conservatively with
a less developed area adjacent to a compact develop-
ment; (3) actual coastal centers that included undevel-
oped land that was probably not going to be developed
soon, instead of DEP's claim that coastal, centers -would
include empty land that was slated for imminent devel-
opment; and (4) coastal towns that contained environ-
mentally sensitive areas such as waters or wetlands, con-
trary to DEP's claims that it would-seek to avoid includ-
ing such areas as much as possible.

As to whether the specific boundaries of these
coastal centers are arbitrary, we reject appellants' argu-
ment. We defer to DEP's expertise and to the fact that it
spent years consulting the public and the local planning
boards on these boundaries. [*360] [HN78]Courts give
due regard to the expertise of the agency, particularly
[***113] where the issues involve highly technical con-
siderations which are within the agency's field of exper-
tise. Mayflower Secs. Co., Inc. v. Bureau of Secs., 64 N.J.
85, 93, 312 A.2d 497 (1973). We note, nevertheless, that
there is evidence in the .record that DEP: (1) reviewed
aerial photographs, environmental data, municipal plan-
ning and regulatory documents for the coastal centers, 33
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* N.J.R. 853, and (2) rejected boundaries that would have
included known habitats -for threatened and endangered
species, wetlands or bay islands, 32 NJ.R. 556. More-
over, DEP reduced the size of a coastal center after it
was determined to contain environmental sensitive re-
sources, 32 N.fR. 561, and it eliminated a center identi-
fied in the State Plan but not subsequently included in a
regional center, 32 NJ.R. 556. Thus, DEP's coastal cen-
ter delineations are not arbitrary.

5. Coastal Centers-and the Fair Housing Act

The Builders claim, that DEP's use of its impervious
cover percentages for its "coastal centers" will "result in
inconsistencies with the Fair Housing Act," N.J.S.A.
52:27D-301 to -329, and the regulations of the New Jer-
sey Council .[***114] on Affordable Housing
("COAH"), N.J.A.C. 5:91-1.1 to -15.1. They claim that
"some -of these areas" that DEP has designated as
"coastal centers" are subject to COAH, and that munici-
palities- in those areas may be prevented from complying
with COAH's-regulations because of DEP's lower imper-
vious cover percentages.

We disagree. There -is no evidence in the record that
there are any properties in the coastal zone where the
Fair Housing Act, COAH's regulations, and DEP's new
CAFRA regulations will be at odds or where municipali-. ties will be-unable to comply with all three. Furthermore,
we note that_[HN79]COAH is-required to "adhere to the
policies-delineated" in, among other-things, the -CPP and
the CZM Rules, and that, according to COAH's regula-
tions, municipalities may exclude "environmentally sen-
sitive [**242] lands" from their inventories. N.J.A.C.
5:93-4.2(e)(2)(I). In fact, a "suitable" [*361] site desig-
nated by a municipality for new construction, N.J.A.C.
5:93-5.3(b), is one that is "adjacent to compatible land
uses, has access [***115] to appropriate streets and is
consistent with the environmental policies delineated in
N.J.A.C. 5:93-4." N.J.A.C. 5:93-1.3. Thus, we reject the
Builders' inconsistency claim.

6. Violations of the APA

Appellants next contend that NJ.A.C. 7:7E-5B.3,
which governs DEP's procedures and standards for re-
viewing new or changed boundaries established, by the
State Planning Commission violates the notice and'
comment requirements of the APA, N.J.S.A. 52:14B-4,
and results in illegal rule-making. DEP claims that agen-
cies are allowed to incorporate rules and standards by
reference, even on a prospective basis.

[HN80]Agencies are accorded "wide latitude in im-
provising appropriate procedures to effectuate their regu-Olatory jurisdiction." Metromedia, Inc. v. Director, Div. of
Taxation. 97 N.J. 313. 333. 478 A.2d 742

(1984J."[A]dministrative agencies possess -the ability to
be flexible and responsive to changing conditions." In re
Pub. Serv. Elec. & Gas Co. Rate Unbundling, 167 N.J.
377, 385, 771 A.2d 1163 (2001) [***116] (citation
omitted). "This flexibility includes the ability to select
those procedures most appropriate to enable the agency
to implement legislative policy." Ibid. (citation omitted).
In that regard, "[a]n agency has discretion to choose be-
tween rule-making, adjudication, or an informal disposi-
tion in discharging its statutory duty." Northwest Cove-
nant Med. Ctr. v. Fishman, 167 N.J. 123, 137, 770 A.2d
233 (2001).

Nonetheless, [HN81]the manner in which the
agency exercises its discretion in choosing an appropriate
procedure may be governed by the procedural require-
ments of the APA. Tbid.; Metromedia, supra, 97 N.J. at
333-34, 478 A.2d 742;. St. Barnabas Med. Ctr. v. New
Jersey Hosp. Rate Setting Comm'n, 250-N.J. Super. 132-,
142, 593 A.2d 806 (App.Div.1991). Not every action of
a state agency constitutes -rule-making. -State v. Garthe,
145 N.J. 1, 7, 678 A.2d 153 (1996). Distinguished from
rule-making is adjudication [*362] or informal agency
action, which is defined as "any determination that is
taken without a trial-type hearing, including investigat-
ing, [***117] publicizing, negotiating, settling, advis-
ing, planning, and supervising a regulated industry."
Northwest Covenant Med. Ctr., supra, 167 N.J. at 136-
37, 770 A.2d233.

In contrast, [HN82]the APA defines an "administra-
tive rule" as an

agency statement of general applicabil-
ity and continuing effect that implements
or interprets law or policy, or describes
the organization, procedure or practice re-
quirements of any agency. The term in-
cludes the amendment or repeal of any
rule, but does not include: (1) statements
concerning the internal management or
discipline of any agency; (2) intra-agency
and interagency statements; and (3)
agency decisions and findings in con-
tested cases.

(N.J.S.A. 52:14B-2(e).]

[HN83]In determining whether agency action constitutes
rule-making our courts inquire whether the agency ac-
tion:

(1) is intended to have wide coverage en-
compassing a large segment of the regu-
lated or general public, rather than an in-
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dividual or a narrow select group; (2) is
intended [***118] to be applied generally
and uniformly to all similarly situated
persons; (3) is designed to operate only in
future cases, that is, prospectively; (4)
prescribes a legal standard or directive
that is not otherwise expressly [**243]
provided by or clearly and obviously in-
ferable. from the enabling statutory i au-
thorization; (5) reflects an administrative
policy that (I) was not previously ex-
pressed in any official and explicit agency
determination, adjudication or rule, or (ii)
constitutes a material and significant
change from a clear, past agency position
on the identical subject matter; and (6) re-
flects a decision on administrative regula-
tory policy in the nature of the interprieta-
tion of law or general policy.

[Metromedia, supra, 97 N.J. at 331-
32, 478 A.2d 742.]

These factors are applicable whenever the authority of an
agency to act without conforming to the requirements of
the APA is questioned, for example, in adopting orders,. guidelines, or directives. Doe v. Poritz, 142 N.J. 1 97.
662-A.2d 367 (1995). However, not all of these factors
must-be -present for an agency~action to-constitute- rule-
-making; -instead, the factors are balanced according to
weight, Garthe, [**'119] supra, 145 N.J. at 6, 678
A_2d 153. Applying the Metromedia factors here, we
conclude that DEP does not engage in rule-making when
it follows N.J.A.C. 7:7E-5B.3. To be 'sure, some
Metromedia factors are present; however, most are not.

[*3631 DEP's changed boundaries will not have

"wide coverage" and will only effect the general public
that lives in a particular coastal land area or is looking to
purchase a property in a certain area. However, applica-
tion of the second factor, which requires a showing that
the action was "intended to be applied generally and uni-
formly to all similarly situated persons," weighs in favor
of a finding of rule-making. Metromedia, supra, 97 N.J.
at 331, 478 A.2d 742. The third factor, whether the ac-
tion was designed to operate only prospectively, is pre-
sent becauseDEP will apply the changed boundary to all

- new development.

Nevertheless, the remaining factors are not present.
The boundaries do not prescribe "a legal standard or di-
rective," a factor which deserves significant weight. See
Doe v. Poritz, supra, 142 N.J. at 98, 662 A.2d
367(according the greatest weight to this factor in assess-
ing whether promulgation of guidelines [*** 120] consti-
tuted rule-making). Similarly, factor five, whether the

action reflects a material change- in administrative policy,
was not satisfied. DEP's change to a particular boundary
on its CAFRA Planning Map does not constitute a mate-
rial. change in policy; it is simply a change to planning
development. And finally, the sixth Metromedia factor
was not satisfied because the sample does not represent
"a decision on administrative regulatory policy in the
nature of the interpretation of law or general policy."
Metromedia, supra,-97 NX. at 331-32, 478 A.2d 742.

We conclude, therefore, that DEP's adoption of a
new or changed boundary that had first been accepted by
the State Planning Commission was not -rule-making.

Nevertheless, we note that once approved by DEP, a
boundary change is a public record and can be chal-
lenged by any affected person. There is, however, no
evidence in the record of any such challenges, and in-
deed here, appellants do not.challenge a specific adop-
tion by DEP of a changed boundary by the State Plan-
ning Commission.

Moreover, we are satisfied that DEP's procedures are
different from those of the-New Jersey Pinelands Com-
mission in In re Certification of Master Plan and Land
Use Ordinances of the Ty. [*364] offBerkeley, 214 N.J.
Super. 390, 519 A.2d 901 (App.Div.1986). [***121]
There, the appellants appealed the Commission's reclas-
sification of forest• area as a rural development area. Id.
at 392 [**244] 519 A.2d-901. We concluded that such-
redesignation -could "only be -accomplished-through for-
mal -amendment to-the. [Comprehensive Management
Plan] so that there can be a- full hearing upon proper no-
tice thereby permitting a full determination as to whether
the change is justified." Id. at 396, 519 A.2d 901. In our
view, the difference here is that DEP is reacting to the
changes already made by the -State Planning Commis-
sion; thus, the parties affected by that change are already
on notice that DEP will be acting under N.J.A.C. 7:7E-
5B.3(b).

We are satisfied that DEP's procedures in N.J.A.C.
7:7E-5B.3 for reviewing and- -incorporating in its own
CAFRA Planning Map the new-or changed boundaries
established by the State Planning Commission does not
constitute illegal rule-making in violation of the APA.

Moreover, the Realtors argue that DEP failed to
provide any analysis of the effect of the rule changes or
their expected social, economic, environmental, or job
impact in violation of the APA. We disagree.

[***122] [HN84]The APA provides that prior to

the adoption, amendment or repeal of any rule, an agency
shall provide notice of "the terms or substance" of its
intended action. N.JS.A. 52:14B-4(a)(1). The agency
must also
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W [p]repare for public distribution at thetime the notice appears in the [New Jer-
sey] Register a statement setting forth a
summary of the proposed rule, a clear and
concise explanation of the purpose and ef-
fect of the rule, the specific legal authority
under which its adoption is authorized, a
description of the expected socio-
economic impact of the rule, a regulatory
flexibility analysis, or the statement of
finding that a regulatory flexibility analy-
sis is not required, as provided in section
4 of P.L. 1986, c. 1-69 (C. 52:14B-19), a
jobs impact statement which shall include
an assessment of the number of jobs to be
generated or lost if the proposed rule takes
effect, and an agriculture industry impact
statement as provided in section .7 of P.L.
1998, c. 48 (C. 4:1C-10.3).

[N.J.S.A. 52:14B-4(a)(2) (emphasis
[***1231 added).]

[*365] [HN85]The purpose of this procedure is "to give
those affected by the proposed rule an opportunity to
participate in the rule-making process not just as a matter

* of fairness but also as 'a means of informing regulators of
possibly unanticipated dimensions of a contemplated
rule."' Federal Pac. Elec- Co., supra, 334 N.J. Super, at-
340-41.759 A.2d 851 (quoting In re Adoption of Regula-
tions Governing Volatile Organic Substances in Con-
sumer Prods., N.JA.C. 7:27-23, 239 N.J. Super. 407,
411, 571 A.2d 971 (App.Div.1990)). We conclude that
DEP satisfied the statutory mandate.

• 1I our view, DEP's socio-economic impact statement
4t 31 N.J.R. 2061-62 was sufficient to inform appellant
because it set forth the impact that DEP "anticipated" or
expected from the proposed regulations. N.J.S.A.
52:14B-4(a)(2) does not require a more convincing
socio-economic impact- analysis. In addition, we are sat-
isfied that DEP's job-impact statement at 31 N.J.R. 2063-
64 was sufficient. DEP clearly stated that it "anticipates
that the proposed rules will have no impact on the
[***124] number of jobs in the State." 31 N.J.R. 2063
(emphasis added).

Moreover, appellant was provided with ample notice
and opportunity to comment on the proposal. These regu-
lations in their many versions were the subject of notice
and discussion for over six years, during which there
were repeated opportunities for public comment, hearing
and debate.

[**245] E. DEED RESTRICTIONS

Finally, we address the Realtors' claim that DEP ex-
ceeded its authority by enacting N.J.A. C. 7:7E-5.4, which
permits it to -impose a deed restriction as a condition of
obtaining a CAFRA permit.. N.J.A.C. 7:7E-5.4(d)
[HN86]governs vegetative cover requirements for sites
in the upland waterfront development and CAFRA areas:

[HN87][W]hen trees are required to be
planted or preserved under N.J.A. C. 7:7E-
5A or 5B, the trees shall be planted and/or
preserved in a tree cluster as follows:

1. Trees preserved and/or planted
shall be located in a cluster within the
boundaries of one lot that [***125] shall
not be further subdivided. However, on a
site with e xisting non-contiguous forested
areas larger than five -acres each,, the De-
partment- [*366] may require that a tree
cluster be preserved on a lot located in
each of the forested areas. The tree cluster
should, -to the.-maximum extent practica-
ble, be adjacent to existing on-site or off-
site forests or other natural resources,
such as critical wildlife habitat areas as
defined at N.J.A.C. 7:7E-3.39, or water
bodies;

2.. The boundaries of the tree cluster
-shallbe clearly_-marked with-permanent,
visible markers such-as-concrete blocks or
posts, metal -stakes, or other easily seen,
permanent, immovable markers;

3. The tree cluster shall be protected
from any future development by a re-
corded conservation restriction, which
requires that the tree cluster be preserved
in its natural state, and prohibits removal
or clearing of dead trees greater than five
inches in diameter at four and one-half
feet above ground except to prevent a
safety hazard; and which prohibits re-
moval, clearing or mowing of live vegeta-
tion, including trees, unless it is demon-
strated to the Department that such re-
moval will result in habitat [***126] en-
hancement,"

4. For a residential development of
25 units or more, the recorded conserva-
tion restriction required under (d)3 above,
shall be enforceable by the Department
and:

I. A local public entity;
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ii. A private nonprofit organization
whose trustees have no other interest in
the land; or

iii. A homeowner's association; and

5. For a non-residential development,
-the recorded conservation restriction re-
quired under (d)3 above shall be enforce-
able by the Department and a local public
entity or a private nonprofit organization.
whose trustees have no other interest in
the land, unless no such entity or organi-
zation will agree to enforce the conserva-
tion restriction.

[Emphasis added.]

NJ.A.C. 7:7E-5.4 [HN88]does not apply to sites: (:1)
in the northern waterfront region or urban area region in
the upland waterfront development area; (2) in a CAFRA
center, CAFRA -core, or CAFRA node; (3) in a residen-
tial development of twenty-four units or fewer that is not
part of a larger development; or (4) where the amount of
required trees is smaller than one [***127] acre.

For support of its argument that the Legislature must
expressly grantthe power to invoke conservation restric-
tions -in deeds, appellant cites to Gardner v. New Jersey
Pinelands Comm!n, 125 NJ. 193,-593-.A•-2d 251 (1991).
There, our Supreme Court held that a regulation promul-
gated by the Pinelands Commission, that limited devel-
opment to one home per forty acres, with a mandatory
clustering option that allowed construction on one-acre
lots and required the remaining thirty-nine acres to be
permanently dedicated [*367] to agricultural [**246]
use, Was not a taking. Id. at 204, 593 A.2d 251. The
Court found, as appellant correctly notes, that the re-
quired deed restriction was a constituent part of the regu-.
latory scheme itself. Id. at 209, 593 A.2d 251. In fact,
N.J.S.A. 13:18A-8(d)(1) of the New Jersey Pinelands
Protection Act, N.J.S.A. 13:18A-1 to -29, expressly gives
the Pinelands Commission the broad power to invoke "a
variety of land and water protection and management
techniques, including but not limited to... acquisition of
conservation easements and other interest .[sic] in land,..
• transfer of development [***128] rights, dedication of
private lands for recreation or conservation purposes."

We disagree with appellant. [HN89]Although
CAFRA does not expressly authorize a deed restriction,
an administrative agency possesses "expressly granted"
powers and "those incidental powers which are reasona-
bly necessary or appropriate to effectuate the specific
delegation." New Jersey Guild of Hearing Aid Dispens-
ers, supra, 75 N.J. at 562, 384 A.2d 795 (quoting In re

Regulation F-22 of the Office of Milk Indus., 32 N.J. 258,
261, 160 A.2d 627 (1960)). "Where there exists reason-
able doubt as to whether such power is vested in the ad-
ministrative body, the power is denied." In re Closing of
Jamesburg High Sch., 83 N.J. 540, 549, 416 A.2d 896
(L980). Nevertheless, courts should liberally construe the
grant of authority to an administrative agency. New Jer-
sey Guild of Hearing Aid Dispensers, supra, 75 N.J. at
562, 384 A.2d 795.

• NJ.S.A. 13:19-20 states that CAFRA "shall be liber-
ally construed to effectuate" its purpose and intent. In
addition, N.J.S.A. 13:19-19 [***129] provides that
CAFRA "shall be regarded as supplemental and in addi-
tion to powers conferred by other laws," which includes
the Pinelands Protection Act, which grants the power to
require conservation restrictions.. See N.J.S.A. 13:18A-

[HN90]Furthermore, DEP's power in this regard can
be gleaned from NJ.S.A. 13:19-11, which gives the
Commissioner the power to deny a CAFRA permit if the
proposed development would contribute to an already
serious level of environmental degradation or [*368]
resource exhaustion, or in the alternative to grant the
proposed development a CAFRA permit "subject to such
conditions as the commissioner finds reasonably neces-
sary to promote the public health, safety and welfare, to
-protect public and private property, wildlife and marine
-fisheries, and to preserve, protect and enhance the natural-
environment." Ibid. (emphasis added).

Moreover, [HN91]the deed restriction for tree pres-
ervation in N.J.A.C. 7:7E-5A [***130] is a conservation
strategy. According to DEP, the requirement for a deed
restriction is based on its experience in implementing the
prior regulations, during which requirements of tree
preservation were often ignored after development. A
conservation restriction serves to notify future land own-

-ers of the requirement. Additionally, DEP notes-that the
condition to cluster the trees was intended to create a
block of-forest, which provides superior and more varied
wildlife habitat than a narrow band of trees scattered
throughout a development site. 32 N.JR. 536; 31 N.JR.
2055.

In Gardner, supra, the Court found that [HN92]the
government has a legitimate interest in protecting envi-
ronmentally sensitive property, 125 N.J. at 205-06, 593
A.2d 251, and that no taking occurred simply by virtue
of the diminished value of the land or its lack of market-
ability due to the conservation restriction. Id. at 210, 593
A.2d 251. Applying that rationale here, we are satisfied
that the power to impose a deed restriction is an inciden-
tal power which is reasonably necessary or appropriate
[***131] for DEP to carry [**247] out its CAFRA re-
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sponsibilities. Hence, we conclude that DEP did not vio-
late its authority here.

We affirm in part and reverse and remand in part.
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CASE SUMMIARY:..-

PROCEDURAL POSTURE: Appellant company chal-
lenged respondent New Jersey Department of Environ-
mental Protection's dismissal of appellant's objections to
respondent's disapproval, based on N.J. Admin. Code tit.
7, §§ 9-6.1 to -6.11 and 26E-1.1 to -7.1, of its Industrial
Site Recovery Act, N.J. Stat. Ann. § 13:1K-6 to -13
(Supp. 2000), groundwater cleanup proposal for-land that
it had used and sold.

OVERVIEW: The Brownfield and Contaminated Site
Remediation Act, N.J. Stat. Ann. § 58:10B-1.2, and the
Industrial Site Recovery Act (ISRA), N.J. Stat. Ann. §
13:1K-6 to -13 (Supp. 2000) and its predecessor called
for minimal numeric standards by which to determine
remediation of toxic lands. Respondent New Jersey De-
partment of Environmental Protection adopted Ground-
water Quality Standards (GWQS) and Technical Re-
quirements for Site Remediation, N.J. Admin. Code tit.
7, §§ 9-6.1 to -6.11, 26E-1.1 to -7.1, as a basis for nu-
meric standards that it would propose later. Appellant
company sold its land and in accordance with ISRA
submitted a cleanup plan to respondent. Respondent re-
jected the plan's groundwater component and appellant's
objections. The court reversed and remanded. Respon-

dent violated the Administrative Procedure Act, N.J.
Stat. Ann. 4 52:14B-4(d), by failing to clearly indicate it
was treating the GWQS and technical rules as the ISRA
standards. ISRA, enacted after the GWQS were adopted,
made no such reference to them. Respondent could either
republish and seek new comments or treat appellant on
N.J. Stat. Ann. § 58:IL0B-I2(a)'scase-by-case basis.

OUTCOME: Disapproval was reversed and the case
remanded for such further proceedings as respondent
would elect to undertake between repromulgation of the
regulations at issue in conformity with Administrative
Procedure Act requirements or treatment of appellant's
workplan on a case-by-case basis. Respondent had never
clearly indicated it was treating certain of its rules as the
remediation standards called forby the enabling statute.

CORE TERMS: remediation, site, ground water,
groundwater, cleanup, environmental, contaminated,
industrial, water quality, workplan, Technical Rules,
contamination, exposure, public health and safety, reme-
dial, remedial action, concentration, contaminant, sur-
face, notice, plume; brownfield, hazardous, drinking,
soil, site-specific, classification, case-by-case, pollutant,
scenarios

LexisNexis(R) Headnotes

Administrative Law > Judicial Review > Reviewability
> Jurisdiction & Venue
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W Administrative Law > Separation of Powers > Primary
Jurisdiction
Civil Procedure > Jurisdiction > Subject Matter Juris-
diction > Jurisdiction Over Actions > General Overview
[HN1]The New Jersey Appellate Division has exclusive
jurisdiction over the final decisions or actions of state
administrative agencies or officers and over issues impli-
cating the validity of state agency rule promulgations.
N.J. Ct. R. 2:2-3(a)(2).

Environmental Law > Hazardous Wastes & Toxic Sub-
stances > Cleanup
[HN2]In the context of environmental cleanup, a classi-
fication exception area is defined as an area within which
one or more constituent standards and designated uses
are suspended in accordance with N.J. Admin. Code tit.
7, § 9-6.6 (exceptions to the classification system). N.J.
Admin. Code tit. 7, § 9-6.4.

Environmental Law > Solid Wastes > Disposal Stan-
dards
Environmental Law > Water Quality > Clean Water Act
> Water Quality Standards
Real Property Law > Water Rights > Boundaries. I[HN3]The constituent standards for ground water pollut-
ants apply to the development offxground water protec-
tion standards pursuant to the New Jersey Pollutant Disr
charge Elimination System; ground water- cleanup-stan-
dards and compliance levels beyond the boundaries of a
contaminated site pursuant to applicable regulatory pro-
grams; and other requirements and regulatory actions
applicable to discharges that cause or may cause pollut-
ants to enter the ground waters of the state, including
nonpoint and diffuse sources regulated by the Depart-
ment of Environmental Protection. Other relevant laws
through which the Ground Water Quality Standards may
be applied include, but are not limited to, the Spill Com-
pensation and Control Act, the Solid Waste Management
Act, and the Environmental Cleanup Responsibility Act.
N.J. Admin. Code tit. 7, § 9-6.1(b). These standards are
the department's primary basis for setting numerical cri-
teria for limits on 'discharges to ground water and stan-
dards for ground water cleanups. N.J. Admin. Code tit. 7,
§ 9- 6.1(c).

Environmental Law > Hazardous Wastes & Toxic Sub-
stances > Cleanup
Real Property Law > Environmental Regulation >
General Overview
[HN4]The Industrial Site Recovery Act, N.J. Stat. Ann. §

O 13:lK-6. to -13 (Supp. 2000), imposes a cleanup plan
approval before the transfer or upon the closing of an

industrial establishment and requires establishment of a
funding source for the cleanup.

Environmental Law > Hazardous Wastes & Toxic Sub-
stances > Cleanup
[HN5]Under the Industrial Site Recovery Act, N.J. Stat.
Ann. § 13:lK-6 to -13 (Supp. 2000), the New Jersey
Department of Environmental Protection is directed to
adopt rules and regulations establishing: criteria and
minimum standards necessary. for the submission,
evaluation and approval of plans or results of preliminary
assessments, site investigations, remedial. investigations,
and remedial action workplans and for the implementa-
tion thereof. N.J. Stat. Ann. § 13:lK-10(a).

Environmental Law >Hazardous Wastes & Toxic Sub-
stances > Cleanup
[HN6]The Brownfield and Contaminated Site Remedia-
tion Act, N.J. Stat. Ann. § 58:10B-1.2, provides .that the
Department of Environmental Protection shall adopt
minimum remediation standards for soil, groundwater,
and surface water quality necessary for the remediation
of contamination of real property. The remediation stan-
dards shall be developed to ensure that the potential for
harm-to public health and safety and to the environment
is minimized to acceptable levels, taking into -considera-
tion-the location, the surroundings, the intended use of
the property, the potential exposure to the discharge, and-
the surrounding ambient conditions, whether naturally
occurring or man-made. Until the minimum remediation
standards for the protection of public health and safety as
described herein are adopted, the department shall apply
public health and safety remediation standards for con-
tamination at a site on a case-by-case basis based upon
the considerations and criteria enumerated in this section.
N.J. Stat. Ann. § 58:10B-12(a).

Environmental Law > Hazardous Wastes & -Toxic Sub-
stances > Cleanup
Evidence > Scientific Evidence > General Overview
[HN7]Under N.J. Stat. Ann. § 58:10B-1.2, the Depart-
ment of Environmental Protection is instructed to: 1)
base minimum remediation standards on generally ac-
cepted and peer reviewed scientific evidence or method-
ologies; 2) base the standards upon reasonable assump-
tions of exposure scenarios as to amounts of contami-
nants to which humans or other receptors will be ex-
posed, when and where those exposures will occur, and
the amount of that exposure; 3) avoid the use of redun-
dant conservative assumptions; 4) where feasible, estab-
lish the remediation standards as numeric or narrative
standards setting forth acceptable levels or concentra-
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tions for particular contaminants; and 5) consider and
utilize, in the absence of other standards used or devel-
oped by the Department of Environmental Protection and
the United States Environmental Protection Agency
(EPA), the toxicity factors, slope factors for carcinogens
and reference doses for non-carcinogens from the U.S.
EPA's Integrated Risk Information System. N.J. Stat.
Ann. § 58:10B-12(b).

Environmental-Law > Hazardous Wastes & Toxic Sub-
stances > Cleanup
Environmental Law > Water Quality > Clean Water Act
> Water Quality Standards
[HN8]N.J. Admin. Code tit.. 7, § 26E-1.8 defines "appli-
cable remediation standard" as the numeric or narrative
standard to which contaminants must be remediated for
soil, ground water or surface water, to allow for a speci-
fied site use, as provided by the New Jersey Department
of Environmental Protection pursuant to rule, including
without limitation the Ground Water Quality Standards,
N.J. Admin. Code tit. 7, § 9-6, the New Jersey State Sur-
face Water Quality Standards, N.J. Admin. Code tit. 7, §
9B, and the Federal Surface Water Quality Criteria, 40
C.F.R. § 131, or site specific remediation standards as
determined by the Department on a case by case basis.

Environmental Law > Hazardous Wastes-& Toxic Sub-
stances > Cleanup-
Real Property Law > Water Rights > Nonconsumptive
Uses > General Overview
[HN9]Nothing in the Remediation Act exempts the per-
son responsible for conducting the remediation of ground
water in New Jersey from the requirements of N.J. Stat.
Ann. §§ 58:10-23.11 or 58:10A-1 et seq., including re-
quiring that ground water contamination achieves spe-
cific narrative and numerical standards that restore, en-
hance and maintain the chemical, physical, and biologi-
cal integrity of its waters, to protect public health, to
safeguard fish and aquatic life and scenic and ecological
values, and to enhance the domestic, municipal, recrea-
tional, industrial, and other uses of water. N.J. Stat. Ann.
§ 58:10A-2.

Administrative Law > Agency Rulemaking > General
Overview
Administrative Law > Judicial Review > General Over-
view
[HNl0]Generally, if an entity does not participate in the
administrative proceedings leading up to the promulga-
tion of regulations, it will not be permitted to obtain di-
rect judicial review of the regulations. But where a chal-

lenge involves issues of public interest, the general rule
will not be applied.

Administrative Law > Agency Rulemaking > Informal
Rulemaking
[HN 11]Administrative rules are not valid unless adopted
"in substantial compliance" with the Administrative Pro-
cedure Act (APA). N.J. Stat. Ann. § 52:14B-4(d). The
APA provides that prior to the adoption, amendment or
repeal of any rule, an agency shall provide notice of "the
terms or substance" of its intended action. N.J. Stat. Ann.
§ 52:14B-4(a)(1). The agency must also: prepare for pub-
lic distribution at the time the notice appears in the Reg-
ister a statement setting forth a summary of the proposed
rule, a clear and concise explanation of the purpose and
effect of the rule, the specific legal authority under which
its adoption is authorized, and a description of-the ex-
pected socio-economic impact of the rule. N.J. Stat. Ann.
§ 52:14114(a)(2).

Administrative Law > Agency Rulemaking > Informal
Rulemaking
Energy & Utilities Law > Administrative Proceedings >
Judicial Review > Scope & Standards of Review
[HN12]The federal standards review requirement of the
Administrative Procedure Act -provides, inter alia, -that,
after June 5, 1-995, an administrative -agency which
adopts, readopts, or amends a rule or regulation de-
scribed in N.J. Stat. Ann. 4 52:14B-24, shall in addition
to all the requirements imposed by existing law and regu-
lation, include as part of the initial publication and all
subsequent publications of such rule or regulation, a
statement as to whether the rule or regulation in question
contains any standards or requirements which exceed the
standards or requirements imposed by federal law. N.J.
Stat. Ann. § 52:14B-23.

Civil Procedure > Appeals > Amici Curiae
[HN13]An amicus curiae may not interject new issues,
but must accept the issues as framed and presented by
the parties.

COUNSEL: Dennis J. Krumholz argued the cause for
appellant (Riker, Danzig, Scherer, Hyland & Perretti,
attorneys; Mr. Krumholz, of counsel and, with Marilynn
R. Greenberg and Marcella M. Bodner, on the brief).

Karen L. Jordan, Deputy Attorney General, argued the
cause for respondent (John J. Farmer, Jr., Attorney
General, attorney; Mary C. Jacobson, Assistant Attorney
General, ofcounsel; Ms. Jordan, on the brief).
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V Michael L. Rodburg argued the cause for amicus curiaeNew Jersey Petroleum Council (Lowenstein Sandier,
attorneys; Mr. Rodburg and Jeffrey B. Gracer, of coun-
sel, and on the brief with Tirza S. Wahrman of the New
York bar).

Reed Smith Shaw & McClay, attorneys for amicus curiae
Chemical Industry Council of New Jersey (Steven J.
Picco, of counsel and, with Diane Bettino, on the brief).

Methfessel & Werbel, attorneys for amicus curiae 2B
Environmental, Inc. (Albert L. Telsey, on [***2] the
brief).

JUDGES: Before Judges KESTIN, WEFING and
STEINBERG. The opinion of the court was delivered by
KESTIN, J.A.D.

OPINION BY4: KESTIN, J.A.D.

OPINION
[*325] [**852] The opinion of the court was de-

livered by

KESTIN, J.A.D.

In a letter dated July 24, 1997, a section supervisor
in the Department of Environmental Protection's (De-
partment)-Bureau [*326] of Environmental Evaluation
and Cleanup Responsibility Assessment disapproved the
groundwater component of Federal Pacific Electric
Company's (FPE) remedial action workplan for comply-
ing with the requirements of the Industrial Site Recovery
Act (ISRA), N.J.S.A. 13:1K-6 to -13 (sometimes referred
to as S. 1070). FPE then sought to pursue the dispute
resolution process mandated in N.JS.A. 58:10B-17. At
each of four intermediate steps, the disputed determina-
tion was approved or reaffirmed on the merits. The mat-
ter then came -before the Commissioner who, in a Janu-
ary 30, 1998 letter disposition, stated:

[E]very case does not offer circum-
stances which present themselves for dis-
pute resolution. In particular, issues of in-
terpretations of statutes, which are inher-
ently-questions of law, do not lend them-
selves to dispute [***3] resolution. It
does not appear that there are factual dis-
putes or, in fact, questions of policy con-
tained within the record. Therefore, . . . I
am satisfied that this particular case does
not lend itself to resolution under the dis-
pute resolution process.

From this effective dismissal of its objections to the dis-
approval of its groundwater cleanup proposal, FPE ap-
peals.

The challenge was initially filed in the Law Division
on a complaint for declaratory judgment. The Depart-
ment moved to transfer the matter to [HN1]the Appellate
Division on the basis of our exclusive jurisdiction over
the -final decisions or actions of state adnilnistrative.
agencies or officers and over issues implicating the va-
lidity of state agency rule promulgations. See R. 2:2-
3(a)(2). An order transferring the matter was entered, and
we denied FPE's subsequent motions to remand the mat-
ter [**853] to the Law Division for want of a final
agency determination and to supplement the record with
a toxicologist's affidavit. In other orders, we granted four
motions for leave to appear as amicus curiae. Three of
those amici have participated.

In general outline, FPE's appeal is based on two ar-
guments: (1) in rejecting the [***4] groundwater com-
ponent of FPE's workplan as non-compliant with mini-
mum remediation standards, the Department erred be-
cause it had failed to adopt the standards applied in ac-
cordance with the Administrative Procedure Act (APA),
NJ.S.A. 52:14B-1 to-24; and that the standards used, i.e.,
the [*327] Groundwater Quality Standards, N.J.A.C.
7:9-6.1 to -6.11 (GWQS), and the Technical Require-
ments for Site Remediation, N.J.A.C. 7:26E-1.1 to -7.1
(Technical Rules), violate the pertinent-enabling acts;
and (2) because the Department -had not validly adopted
the appropriate standards, it should have addressed FPE's
workplan on a case-by-case basis. Amicus 2B Environ-
mental, Inc. argues in addition that the Department erred
in failing to reclassify the groundwater in the -geographic
area involved, the Ironbound section of Newark, argua-
bly a "large area[] of historic industrial contamination",
N.J.S.A. 58:10B-12h(2), as required by statute, and that
currently applied standards must be invalidated as a re-
sult.

Based on FPE's -arguments premised-upon the re-
quirements of the APA governing rulemakings, NJ.S.A.
52:14B-3 [***5] to -8, -22 to -24, we reverse and re-
mand for such further proceedings as the Department
may elect to undertake between repromulgation of the
regulations at issue in conformity with APA require-
ments or treatment of FPE's workplan on a case-by-case
basis.

FPE's remedial action workplan recites an undis-
puted history. Beginning in the 1860s, a significant por-
tion of the City of Newark primarily comprised of salt
marsh was "systematically filled" with "any available
materials, including hazardous industrial waste,... mu-
nicipal solid wastes, construction debris, industrial

Page 4



334 N.J. Super. 323, *; 759 A.2d 851, **;
2000 N.J. Super. LEXIS 351, ***; 31 ELR 20165

-wastes, coal cinders, ash, dredged materials from New-
ark Bay, as well as clean fill."

From the 1940s to 1983, FPE owned and operated
an electric panel manufacturing facility located at 14-16
Herbert Street in the Ironbound area of Newark. The site
has a long history of industrial usage reportedly dating
back to the- nineteenth century, when it was used as a
steel foundry. The Ironbound area is a heavily industrial-
ized section of the City, surrounded by major roadways,
rail yards, and Newark International Airport. Immedi-
ately adjacent to FPE's site are a Conrail rail spur and
several industrial operations including [***6] a salvage
yard, a container company, [*328] and a barrel cleaning
company. Thirty-three environmentally contaminated
sites are also located within a one-mile radius.

FPE's manufacturing processes included "painting,
plating, cleaning, degreasing, and component assembly
and pack-out." In its processes, FPE used trichloroethene
(TCE), a chlorinated volatile organic compound (VOC)
classified as a probable carcinogen. Raw materials,
manufactured goods, and drummed wastes were stored
on site.

In 1983, FPE sold the property to a realty company,
but continued operations on a leased portion until 1986,
when it contracted to sell its assets. That transaction trig-
gered the application of the Environmental Cleanup Re-
sponsibility Act (ECRA), the predecessor --statute of

:--SRA at issue here. In June 1986,-FPE entered into an
administrative consent order with the Department which
-allowed FPE to sell its assets before ECRA remediation
requirements were satisfied. Thereafter, FPE commenced
an investigation in accordance with its obligations under
the consent order to identify environmental conditions, at
the site.

In May 1996, FPE submitted a remedial action
workplan to the Department in [**854] -which it reported
[***7] significant levels of TCE contaminating the

groundwater at the site. Sampling by FPE had revealed
unacceptably high levels of TCE in groundwater at the
downgradient border contrasted with considerably lower
levels at the upgradient border.

The workplan noted that although the total volume
of TCE used in FPE's manufacturing processes was not
known, "spillage into floor trenches in the plating and
painting area, where it combined with waste water, is
believed to have occurred." The workplan noted further a
belief that TCE had been released "to the subsurface..
through leaks in the floor, floor trenches and/or sewer
lines and sumps."

FPE's workplan proposed active on-site remediation
i of groundwater through a recovery well and treatment

near the downgradient border until the concentration of

TCE or other VOCs leaving [*329] the site reached its
"remedial goal" of 50 milligrams per liter (mg/L). The
workplan explained that the Department had not adopted
minimum remediation standards as mandated by NJ.S.A.
58:101-12, and that FPE had derived its site-specific
remedial goal by integrating the findings of scientific
studies, risk and exposure assessments, and information
[***8] on site-specific conditions.

In respect of site-specific conditions, FPE's work-
plan noted the industrial location and the historic envi-
ronmental contamination of the area. Given those factors,
the workplan concluded that it was "highly unlikely" that
the site would be used for anything other than industrial
purposes. Additionally, the workplan noted that there
were no wells used for drinking water purposes in the
vicinity, although three wells were used for fire protec-
tion and one had a possible future use as "non-contact
cooling water." The conclusion was that groundwater
impacted by site operations would not be used for any
industrial or potable purposes, currently or in the fore-
seeable future, and that "no exposure pathways exist be-
tween the impacted groundwater... and any potential
human or ecological receptorsý"

Nevertheless, the workplan examined various hypo-
thetical exposure scenarios by way of "a conservative
approach to the assessment of the former FPE lease-
-hold." These hypothetical -scenarios included-the risk of
exposure -to an -on-site- excavation worker -and off-site-
commercial and residential basement contamination.
"For each of these exposure scenarios, the potential
[***9] risks were determined for (a) the maximum
ground water concentrations of TCE . . . currently ob-
served at the site, (b) ground- concentrations equal to the
proposed remedial goal of 50 mg/L, which will occur on-
site or off-site following remediation, and (c) ground
water concentrations predicted to occur on-site or off-site
following the completion of the active remediation." The
conclusion reached in respect of these hypothetical expo-
sure scenarios was that the concentration of TCE in the
groundwater during and after remediation did not pose
unacceptable risks.

[*330] In developing its risk and exposure assess-
ments, FPE relied upon United States Environmental
Protection Agency (USEPA) tables in which "a target
risk of one excess cancer in one million is applied to
human carcinogens[.]" It concluded that.

[b]ised on the results of both the base-
line and post remediation risk assess-•
ments, the weight-of-evidence supports
the conclusion of no unacceptable risk as-
sociated with the relevant exposure sce-
narios after achievement of the proposed
remedial goal. Thus, the proposed reme-
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dial goal has been determined to be pro-
tective of public health and safety, and the
environment.

The Department approved [***10] substantially all
of FPE's report of the on-site investigation and its pro-
posal for on-site remedial action, but it rejected FPE's
"remedial goal" in favor of the considerably more de-
manding criterion of the GWQS. The Department also
advised FPE that it would have to delineate the off-site
TCE [**855] groundwater plume, and directed it to pro-
pose a classification exception area ' for the groundwater
contamination and remediation criteria consistent with
the requirements for natural attenuation or to contain the
off-site plume. The Department, in its initial determina-
tion, explained:

FPE shall propose remediation criteria
that take into consideration such factors as
the extent of the plume, biodegradation
rates and attenuation rates, etc. If FPE
chooses to allow any portion of the plume
to naturally be remediated (e. [***11] g.,
through biodegradation), FPE shall submit
a natural remediation proposal for the
VOC plume that is consistent with

-N.JA.C.-7:26E-6.3(d) and (e). This pro-
posal shall:provide -the contaminant -con-
centrations that can be left in the aquifer,
along with adequate justification to show
that these levels can naturally degrade to
the [GWQS] or to background levels. In
effect, then, these would be remediation
criteria. Any higher contaminant concen-,
trations would have to be actively remedi-
ated, even those portions of the plume lo-
cated off site. If FPE does not submit a
natural remediation proposal, FPE shall
contain the entire VOC plume (both on
site and off site) that exceeds the appro-
priate remediation criteria.

1 [HN2]Defined as "an area within which one or
more constituent standards and designated uses
are suspended in accordance with NJA.C. 7:9-
6.6 [exceptions to the classification system]."
NJ.A.C. 7:9-6.4.

By letter dated August 18, 1997, FPE requested dis-
pute resolution pursuant to N.J.S.A. 58:10B-17, arguing
that application of GWQS criteria as the minimum reme-

diation standards was inconsistent with the governing
statute, and that the Department was [*331] obligated to
adopt minimum standards taking into consideration site-
specific factors.

By letter dated August 26, 1997, the Chief of the
Department's Bureau of Environmental Evaluation and
Cleanup Responsibility [*** 12] Assessment responded
that the GWQS were the "primary basis for setting nu-
merical criteria for limits on discharges to ground water
and standards -for ground water cleanups." The Depart-
ment maintained that

FPE is required to delineate and remedi-
ate contamination emanating from the
FPE property to the applicable GWQS to
receive an approval of the RAW [reme-
dial action- workplan]. The CEA [classifi-
cation exception area] and natural attenua-
tion policies are important but are not the
only components responding to the poli-
cies of-S. 1070. The Departnient's regula-
tions taken as a whole, including the
Technical Rules, and the review of reme-
dial plans adequately address the site-
specific factors and specific criteria pro-
vided in S. 1070 and other applicable
statutes. Under the site-specific conditions
at FPE, the Department does not foresee
that active remediation of the entire plume
will be required. However, appropriate
source- control/removal and remediation
plan for the entire plume migrating from
the FPE site remains a minimum require-
ment.

The Assistant Director of Industrial Site Evaluation
Element affirmed this position by letter dated September
15, 1997, noting-that the Department [*** 13] "continues
to maintain-that FPE is required to delineate and remedi-
ate contamination emanating from the FPE property to
the applicable GWQS to receive an approval of the
RAW." Similar determinations were subsequently made
by the Director of the Division of Responsible Party Site
Remediation and the Assistant Commissioner in charge
of the Site Remediation Program. Following these de-
terminations, the Commissioner declined to review the
matter on the grounds set forth above.

FPE and the amici argue that the Department erred
in rejecting the groundwater component of the remedial
action workplan on the basis that FPE did not [**856]
comply with minimum remediation standards. FPE con-
tends the Department failed to adopt minimum remedia-
tion standards in'accordance with the APA, and that the
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V applicable statutes do not authorize the Department's use
of the standards embodied in the GWQS and the Techni-
cal Rules for application in the instant circumstances.

[*332] New Jersey was one of the first states to en-

act legislation confronting its environmental problems. In
1976, the Spill Compensation and Control Act, NJ.S.A.
58:10-23.11 to -23.24, was enacted to establish standards
[***14] and mechanisms regarding the cleanup of haz-
ardous discharges. See NJS.A. 58:10-23.llffa)(1) and
23.11q. Thereafter, the federal government enacted the
Comprehensive Environmental Response, Compensa-
tion, and Liability Act, 42 US.C.A. §§ 9601-9675.

Meanwhile, in 1977, New Jersey enacted the Water
Pollution Control Act (WPCA), N.J.S.A. 58:10A-1 to -
60, "to restore, enhance and maintain the chemical,
physical, and biological integrity of its waters, to protect
public health, to safeguard fish and aquatic life and sce-
nic and ecological values, and to enhance the domestic,
municipal, recreational, industrial and other uses of wa-
ter." N.J.S.A. 58:10A-2.

At the same time, the Department adopted the
GWQS under the authority of WPCA and the Water
Quality Planning Act, N.J.A.C. 58:11A-1 to -16, to pro-
tect the ground water resources of the Pine Barrens.
N.J.A.C. 7:9-6.1 to -6.11. In 1981, the Department prom-
ulgated an amendment to the GWQS which expanded
those standards to encompass the entire StateThree gen-
eral classifications -of-groundwater were established: 1)
groundwater of special [***15] ecological significance
(Class I); 2) groundwater for potable water supply (Class
II); and 3) groundwater with uses other than potable wa-
ter supply (Class III). N.J.A.C. 7:9-6.5. The 1981 GWQS
applied "to the establishment of pollutant limitations and
other requirements applicable to those discharger activi-
ties that cause pollutants to enter the ground waters of
the State." N.J.A.C. 7:9-6.1(b) (prior to amendment). No
numeric quality standards were provided for TCE.

In 1983, New Jersey enacted ECRA to provide for
the expeditious cleanup of contaminated industrial sites
upon their sale, closure, or transfer. N.J.S.A. 13:1K-6
(prior to amendment). ECRA required that the Depart-
ment adopt minimum standards for groundwater quality.
N.J.S.A. 13:1K-10a; Chemos Corp. v. [*333] State
Dep't. of Envtl. Protection, Div. of Hazardous Waste
Management, 237 N.J. Super. 359, 368, 568 A.2d 75
(App.Div. 1989).

In 1992, the Department proposed "Cleanup Stan-
dards for Contaminated Sites," including minimum
remediation standards for groundwater. 24 N.J.R. 319,
373(a), 389 (February 3, 1992). However, during a legis-. lative hearing, the Commissioner [*** 16] -stated that the
Department had withdrawn these proposed standards to
allow for legislative input, and because of the "extraordi-

nary number of comments" received regarding the pro-
posal. Public Hearing before Senate Environment Com-
mittee, p. 5 (January 26, 1993).

Effective February 1, 1993, the Department re-
adopted the GWQS with amendments, providing

the basis for protection of ambient
ground water quality, through the estab-
lishment of constituent standards for
ground water pollutants. [HN3]These
constituent standards are applicable to the
development of: ground water protection
standards pursuant to the New Jersey Pol-
lutant Discharge Elimination System...;
ground water cleanup standards and com-
pliance levels beyond the boundaries of a
contaminated site pursuant to applicable
regulatory programs; and other require-
ments and regulatory actions applicable to
discharges that cause or may cause pollut-
ants to enter the ground waters of the
State, including nonpoint and diffuse
sources regulated [**857] by the De-
partment. Other relevant laws through
which the Ground Water Quality Stan-
dards may be applied include, but are not
limited to, the Spill Compensation and
Control Act . . ., -the-Solid Waste Man-

-agement-[***-7] Act. . ., [and] the Envi-
ronmental Cleanup Responsibility Act. .

[NJ.A.C. 7:9-6.1(b).]

These standards were designated as "the Department's
primary basis for setting numerical criteria for limits on
discharges to ground water and standards for ground
water cleanups." N.J.A.C. 7:9-6.1(c). The adoption also
expanded the numerical water quality standards, which
were based upon the recommendations of the Safe
Drinking Water Quality Institute, to include criteria for
additional contaminants, including a one-part-per-billion
(ppb) standard for TCE.

Effective June 16, 1993, ECRA was amended by S.
1070 and renamed ISRA, see N.JS.A. 13:lK-6 (West
Supp.2000), in response to criticism that the complicated
program had stagnated the transfer of contaminated
property and had created other [*334] problems. See
Senate Environment Committee statement on S. 1070
(March 15, 1993). The Legislature found

that discharges of toxic chemicals dat-
ing back to early industrialization have
left a legacy of contaminated industrial
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property in this State; that in 1983, due to
the growing public awareness and concern
of the risks to the public health and the
[***18] environment and the potential
costs to the State to clean up abandoned
contaminated sites, [ECRA] was enacted.
The Legislature also finds, that [-HN4]the
act's imposition of a cleanup plan ap-
proval before the transfer or upon the
closing of an industrial establishment and
the requirement to establish a funding
source for the cleanup are in the general
public interest by ensuring the discovery
of contamination, by assuring that funding
for cleanup is set aside at the time it is
available from a transfer or closing, and
by assuring that contaminated property is
not abandoned to the State for cleanup.
The Legislature further finds that at the
time of the act's passage, the extent of the
State's industrial contamination and the
cost and complexity of remediations were
not well understood; -that in the interven-
ing years, there has been a significant ad-
vance in the body of knowledge concern-
ing how to remediate contaminated sites
effectively and how to manage the reme-
diation efficiently; that-the regulated and
financial communities are now more fa-
miliar with the liabilities involving con-
taminated property and with the necessity
to discover and remediate that contamina-
tion; and that it is in the [***19] interest
of the environment and the State's eco-
nomic health to promote certainty in the
regulatory process by incorporating that
knowledge to create a more efficient regu-
latory structure and to allow greater priva-
tization of that process where it is possible
to do so without incurring unnecessary

• risks to. the public health or the environ--
ment.

The Legislature therefore declares
that it is the policy of this State to protect
the public health, safety, and the envi-
ronment, to promote efficient and timely
cleanups, and to eliminate any unneces-
sary financial burden of remediating con-
taminated sites; that these policies can be
achieved by streamlining the regulatory
process, by establishing summary admin-
istrative procedures for industrial estab-
lishments that have previously undergone
an environmental review, and by reducing
oversight of those industrial establish-

ments where less extensive regulatory re-
view will ensure the same degree of pro-
tection to public health, safety, and the
environment; and that the new procedures
established pursuant to this act shall be
designed to guard against redundancy
from the regulatory process and to mini-
mize governmental involvement in certain
business [***20] transactions.

-[N.J.S.A. 13:1K-7.]

IHN5]
[**858] Under ISRA the Department was again di-

rected to adopt rules and regulations establishing:

(1) criteria and minimum standards nec-
essary for the submission, evaluation and
approval of plans or results of preliminary
assessments, site investigations, remedial
investigations, and remedial action work-
plans and for the implementation thereof.

[N.J.S.A. 13:lK-10(a).]

[*335] The same- bill, S. 1070, also enacted the

Hazardous Discharge Site-Remnediation Act,.a new chap-
ter in the water pollution statutes covering hazardous
discharge site remediation, which was thereafter
amended and renamed the Brownfield and Contaminated
Site Remediation Act (Brownfield Act). N.J.S.A. 58:1OB-
1.2. The Legislature found and declared

that due to New Jersey's industrial his-
tory, large areas in the State's urban and
suburban areas formerly used for com-
mercial and industrial purposes are under-
used or abandoned; that many of these
properties, often referred to as brown-
fields, are contaminated with hazardous
substances and pose a health risk to the
nearby residents and a threat to [***21]
the environment; and that these sites can
be a blight to the neighborhood and a fi-
nancial drain on a municipality because
they have no productive use, and fail to
generate property taxes and jobs. The.
Legislature further finds that often there
are legal, financial, technical, and institu-
tional impediments to the efficient and
cost-effective cleanup of brownfield sites
as well as all other contaminated sites
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wherever they may be. The Legislature
finds and declares that the State needs to
ensure that the public health and safety
and the environment are protected from
the risks posed by contaminated sites and
that strict standards coupled with a risk
based and flexible regulatory system will
result in more cleanups and thus the
elimination of the public's exposure -to
these hazardous substances and the envi--
ronmental degradation that contamination
causes.

The Legislature therefore declares
that strict. remediation standards are nec-
essary to protect public health and safety
and the environment; that these standards
should be adopted based upon the risk
posed by discharged hazardous -sub-
stances; that unrestricted remedies for
contaminated sites are preferable--and the
State must adopt policies [***22] that
encourage their use; that institutional and-
engineering controls should be allowed
only when the public health risk and envi-
ronmental protection standards are met;
and that in order to encourage the cleanup
of contaminated sites, there must be fnal-
ity in the process- the provision of finan-
cial incentives, liability protection-for in=
nocent parties who clean- up, cleanup pro-
cedures that are cost effective and regula-
tory action that is timely and efficient.

[N.J.S.A. 58:10B-1.2.]

[HN6]The Brownfield Act also provided that the De-
_partment

shall adopt minimum remediation stan-
dards for soil, groundwater, and surface
water quality necessary for the remedia-
tion of contamination of real property.
The remediation standards shall be devel-
oped to ensure that the potential for harm
to public health and safety and to the en-
vironment is minimized to acceptable lev-
els, taking into consideration the location,
the surroundings, the intended use of the
property, the potential exposure to the
discharge, and the surrounding ambient
conditions, whether naturally occurring
or man-made.

Until the minimum rernediation stan-
dards for the protection of public health
[***23] and safety as described herein

are adopted, the department shall apply
public health [*336] and safety remedia-
tion standards for contamination at a site
on a case-by-case basis based upon the
considerations and criteria enumerated in
this section.

[**859] [N.J.S.A. 58:10B-12(a)

(emphasis supplied).]

[HN7IThe Department was instructed to:
(1) base the standards on generally ac-

cepted and peer reviewed scientific evi-
dence or methodologies;

(2) base the standards upon reason-
able assumptions of exposure scenarios as
to amounts of contaminants to which hu-
mans or other receptors will be exposed,
when and where those exposures will oc-
cur, and the amount of that exposure;

(3) avoid the use of redundant con-
servative assumptions...;

(4) where feasible, establish the
remediation standards as numeric or nar-
rative standards setting forth acceptable
levels or concentrations for particular-con-
taminants; and

(5) consider and utilize, in the ab-
sence of other standards used or devel-.
oped by the Department of Environmental
Protection and the United States Envi-
ronmental Protection Agency, the toxicity
factors, slope factors for carcinogens and
reference doses [***24] for non-
carcinogens from the United States Envi-
ronmental Protection Agency's Integrated
Risk Information System (IRIS).

[N.J.S.A. 58:10B-12(b).]

Meanwhile, in May 1992, the Department had pro-
posed the Technical Rules "to establish the Department's
rules on the remediation of contaminated sites in New
Jersey" including sites subject to ECRA. 25 N.JR. 2151,
2281(b) (June 7, 1993); N.J.A.C. 7:26E-1.1(a); NJ.A.C.
7:26E-1.3(a)(1). The proposal defined "applicable reme-
diation standard" to mean

the numeric standard to which contami-
nants must be remediated for soil, ground
water or surface water, or other environ-
mental media, [to allow for a specified
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site use,] as provided by the Department
pursuant to rule, including without limita-
tion the Ground Water Quality Standards,
N.J.A.C. 7:9-6, and Surface Water Quality
Standards, N.J.A.C. 7:9-4, or as deter-
mined by the Department on a case by
case basis.

[25 N.J.R: 2151,-2281, 2441 (June 7,
1993).]2

2 [HN8]N.J.A.C. T726E-1.8 now defines "appli-
cable remediation standard" as "the numeric or
narrative standard to which contaminants must be
remediated for soil, -ground water or surface wa-
ter .... to allow for a specified site use, as pro-
vided by the Department pursuant to rule, includ-
ing without limitation the Ground Water Quality
Standards,J\NJ.A.C 7:9-6,. the New Jersey State
Surface Water Quality Standards, N.J.A.C. 7:9B,
and the Federal Surface Water Quality Criteria,
40 C.F.R. Part 131, or site specific remediation
standards as determined by the Department on a
case by case basis."

-[***25]- [*337] As-far as we can discern, how-

.ever, the -criteria contained -in- the proposal- were not
meant to--constitute remediation standards because in
response to comment 55 received from the public after
the notice period, the Department noted it would "pro-
pose remediation standards in the near future." Id. at
2289. The Department declared an intention to apply
remediation standards "on a case-by-case basis" in the
meantime. Ibid. At the time the Department's responses
were published, S. 1070 had been unanimously approved
by the Senate and was pending in the General Assembly.

In 1995, the Department readopted the GWQS. 27
NJ.R. 3515, 3519 (September 1-8,- 1995). In its regula-
tory summary, the Department did-not mention S. 1070,
stating instead that the regulations served "the purpose
for which they were originally promulgated." Ibid. The
regulatory summary also stated that

[t]he Ground Water Quality Standards
are utilized in Departmental regulatory ac-
tivities within the Environmental Regula-
tion and Site Remediation programs. Ex-
amples include determination of effluent
limitations and ground water quality con-
stituent standards through NJPDES [New
Jersey Pollutant Discharge Elimination
System] [***26] Discharge to Ground
Water permits, and remedial requirements

through programs for the [**860]
cleanup of hazardous waste sites. This
subchapter will be revised in the future to
update of [sic] human health based
ground water quality criteria.

[Ibid.]

In 1996, the Department published the proposed re-
adoption of the Technical Rules in which S. 1070 was
cited as a statutory authority. 28 N.J.R. 1093, 1098 (Feb-
ruary 20, 1996). The Department received 1,131 com-
ments and held a public hearing. 29 N.J.R. 2197, 2278(b)
(May 19, 1997). FPE did not comment on the Technical
Rules nor did it appeal from the readoption of the regula-
tions. A challenge to the Technical Rules was filed by
several other entities, however, including amicus New
Jersey Petroleum Council. The rules were upheld on
April 17, 2000, in our unpublished opinion in New Jersey
Site Remediation Indus. Network v. Department of Envtl.
Protection, A-5272-97T3. -

I In responses to one statement filed during the rule-
promulgation comment period, the Department noted:

[*338] Decisions regarding the need to

remediate ground water in the State of
• New-Jersey are determined based on a va-
• riety of statutes, including NJ.S.A. 58:10-
1i[***27] et seq., 58:10A-1 et -seq.
[WPCA] and 58:10B-1 et seq. [Brown-
field Act], as well as the Ground Water
Quality Standards, N.J.A.C. 7:9-6. The
Ground Water Quality Standards are hu-
man health based criteria. These stan-
dards, which are based on regional classi-
fications of ground water, do not recog-
nize-actual uses of ground water, and rep-
resent the basis for remediating ground
water [if] the State of New Jersey ... al-
lows for modification of site specific con-
stituent standards based on background
water quality.

[HN9]Nothing in [the Remediation
Act] exempts the person responsible for
conducting the remediation from the re-
quirements of N.J.S.A. 58:10-23.11 or
58:10A-1 et seq., including requiring that
ground water contamination achieves spe-
cific narrative and numerical standards
that, "restore, enhance and maintain the
chemical, physical, and biological integ-
rity of its waters, to protect public health,
to safeguard fish and aquatic life and sce-
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nic and ecological values, and to enhance
the domestic, municipal, recreational, in-
dustrial and other uses of water." (N.J.S.A.
58: 10A-2).

,[29 N.J.R. 2197, 2278, 2286, 2334-35
(May 19, 1997). [***28]

With respect to ýanother comment- directed at the defini-
tion of remediation standards, the Department responded:

The Department expanded the definition
of "remediation standard" from S. 1070 to
form the definition of "applicable reme-
diation standard" to clarify the term as it
relates to different- environmental media
within the -rule. The Department disagrees
that the Technical- Rules' definition con-
flicts with the definition provided in the
Ground Water Quality Standards. It ap-
pears that- the commenter has misinter-
preted statements contained in the basis
and background for the Ground [Wiater
Quality Standards, N.JA.C. 7"9-6.1. The
Department's reference to the Ground
[W]ater Quality Standards is appropriate
within the defmition of "applicable reme-
diation standard." The Ground [W]ater
Quality Standards are to -be achieved
throughout-the aquifer-and not just at-the
boundary of a contaminated site. The De-
partment believes that the commenter is
referring-to the perimeter -of a Classifica-
tion Exception Area which is a special
circumstance noted within the referenced
standards.

[Id. at 2302.]

Regarding the economic effect of the Technical Rules,
the Department responded:

The Department [***29] fully supports
the cost effective environmentally sound
redevelopment of Brownfield sites. The
Department has been a leader in the de-
velopment of differential standards to al-
low for more reasonable remediation
[**861] standards to be implemented on
industrial sites. The Department has also
been a leader in the development of one
of the first voluntary cleanup programs in
the country to encourage and streamline
the process of remediating the Brownfield
sites. To date, over 3,000 voluntary clean-
ups have occurred.

[Id. at 2287.]

[*339] And a comment regarding natural remediation

elicited the following response:
The Department does not use arbitrary

numbers to determine if natural remedia-
tion of ground water or soil is an appro-
priate remedy. The premise-behind natural
remediation is that natural. processes will
cause contamination in-soil or ground wa-
ter to be reduced below concentrations of
concern before the contamination reaches
another receptor. Therefore, a numeric
criterion must still be the-basis for evalua-
tion. The Department does not believe
that the requirements for natural remedia-
tion are too restrictive and unnecessarily
limit the use of natural remediation. In
fact, the Department [**-*30] has ap-
proved numerous natural ground water
remediation plans. The requirements for
natural remediation are necessary to as-
sure protection of human health and the
environment. As stated above, the person
responsible for conducting the remedia-
tion has the option of either using the soil
cleanup criteria and the Ground- Water
Quality Standards,-which do not contain
arbitrary numbers,, or developing alter-
nate, site-specific cleanup standards as the
applicable standard for the site.

[Id. at 2288.]

Thereafter, on July 2, 1999, the Department adopted
amendments to the Technical Rules, again listing S. 1070
as authority. Among other changes, those amendments
added groundwater to the definition of environmentally
sensitive areas. N.J.A.C. 26E:1.8; 31 N.-.R:-2019, 2167,
2179-80 (August 2, 1999). The Department responded to
a comment as follows:

Not only is ground water important as a
potable drinking water source, particularly
in times of drought emergencies, but also
in its role as an integral part of the ecosys-
tems of this State. For example, some of
the important ecological services that
ground water provides including [sic] the
cycling and movements of nutrients, sur-
face water recharge, [***31] prevention
of saltwater intrusion, ground stabilization
and the prevention of sinkholes, mainte-
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nance of critical water levels in freshwater
wetlands, as well as other ecosystem
management functions. In addition, there
are human uses of ground water other
than drinking water, including irrigation
for agriculture, heated water for geother-
mal. plants, cooling water for other power
plants, and other industrial uses. Further-.
more, "[g]iven the dense population and
industrialization of the State, reduced
ground water recharge and potential or
[sic] contamination of this resource are of
great concern and increase the need for its
protection. * * *

Thus, even ground water that is not
presently used as a drinking water'source,
discharges to that ground water can cause
natural resource injuries. In order to en-
-sure that a site is fully remediated, the
Department has determined that it is nec-
essary to evaluate whether discharges to
ground water have resulted in natural re-
source injuries. If so, these injuries must
be assessed and restored as part of the.
remediation of contaminated sites.

[Id. at 2180.]

[*340] FPE argues that the Department failed to

comply with the notice provision of the APA [***32]
because it did not set forth that the GWQS and Technical
Rules were to constitute the minimum remediation stan-
dards under S. 1070. Amici Petroleum Council and 2B
Environmental argue additionally that the Department
failed to comply with the federal standards review re-
quirements of the APA, N.J.S.A. 52:14B-22 to-24.

[HN1O] [**862] Generally, if an entity does not
participate in the administrative proceedings leading up
to-the promulgation of regulations, it will not be permit-
ted to obtain direct judicial review of the. regulations.
Bergen Pines County Hosp. v. New Jersey Dep't of Hu-
man Servs., 96 N.J. 456, 474-75, 476 A.2d..784 (1984).
But where a challenge involves issues of public interest,
the general rule will not be applied. Cf. Southern New
Jersey Newspapers, Inc. v. Township of Mount Laurel,
275 N.J.Super. 465, 473-74, 646 A.2d 510
(App.Div.1994) (considering the validity of a regulation
notwithstanding the plaintiffs failure to address adoption
of the regulation by direct appeal), affd as modified, 141
N.J. 56, 660 A.2d 1173 (1995). For that reasOn, and be-
cause this case involves a question of sufficient notice
and application of [***33] the standard embodied in a
regulation, we will address the challenge.

[HNl l]Administrative rules are not valid unless
adopted "in substantial compliance" with the APA.
N.J.S.A. 52:14B-4(d); Woodland Private StudX Group v.
State Dep't of Envtl. Protec., 109 N.J. 62, 63-64, 533
A.2d 387 (1987). The APA provides that prior to the
adoption, amendment or repeal of any rule, an agency
shall provide notice of "the terms or substance" of its
intended action. N.J.S.A. 52:14B-4(a)(1). The agency
must also:

[p]repare for public -distribution at the
time the notice appears -in the [New Jer-
sey] Register a statement setting forth a
summary of the proposed rule, a clear and
c@ncise explanation of the purpose- and ef-
fect of the rule, the specific legal authority
under which its adoption is authorized,
[and] a description of the expected socio-
economic impact of the rule....

[N.J.S.A. 52:14B-4(-a)(2).]-

"Where rule-making is concerned, the purpose of the
procedure set forth in the A.P.A. is to give those affected
by the [*341] proposed rule an opportunity to partici-
pate in the rule-making process not just as a matter
[**1*34] -of fairness but also -as 'a means of informing
regulators of possibly~unanticipated- dimensions of a-con-
templated rule."' In re the Adoption of Regulatians Gov-
erning Volatile Organic Substances in Consumer Prods.,
N.J.A.C. 7:27-23, 239 N.J.Super. 407, 411, 571 A.2d 971
(App.Div.1990) (quoting American Employers' Ins. v.
Commissioner of Ins., 236 N.J.Super. 428, 434, 566 A.2d
202 (App.Div.1989)).

Although initially proposed in 1992, the develop-
ment of cleanup standards has been an unfulfilled legis-
lative mandate since ECRA was first adopted, thereby
subjecting the Department to criticism. Avon Prods., Inc.
v. New Jersg Dep't of Envtl. Protection, 243 N.J. Super.
375, 380, 579 A.2d 831 (App.Div.1990) (criticizing the
Department's failure to promulgate standards); Chemos
Corp. v. State Dep't of Envtl. Protection, 237 N.J.Super.
359, 370, 568 A.2d 75 (App.Div.1989) (explaining that
promulgation of the standards would have enabled both
parties to understand what was required). Here, the De-
partment contends it has applied previously promulgated
regulations, the GWQS and the Technical Rules, as its
minimum remediation standards [***35] for groundwa-
ter even in situations such as that presented here.

We note, however, that the GWQS were originally
adopted in 1977 and readopted in February 1993, prior to
the enactment of S. 1070, to provide the Department's
"primary basis for setting numerical criteria for limits on
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V discharges to ground water and standards for groundwater cleanups." N.J.A.C. 7:9-6.1(c). Yet, there is no
reference in S. 1070 to support. the contention that the
GWQS were intended to satisfy the requirement for
minimum remediation standards in all instances. The
Department was, however, permitted to "develop differ-
ential remediation standards for surface water or
groundwater that take into account the current, planned,
-or potential use of that water in accordance with the
'Clean Water Act' [33 U.S.C.A. § 1251 to 1387] and the
'Water Pollution Control Act,"' the enabling statute
[**863] for the GWQS. N.J.S.A. 58:10B-12(c)(2).

[*342] The Technical Rules were proposed in 1992
"to- establish the Department's rules on the remediation of
contaminated sites in New Jersey." 25 N.J.R. 2151,
2281(b) (June 7, 1993). In these rules the Department
provided for procedures under [***36] which the reme-
diating party would describe possible risks and injuries
to the environment, but did not quantify what amounts of
-which contaminants would be considered as natural re-
source damage needing remediation or restoration. In
fact, the Department specifically noted in its response to
comments that the Cleanup Rules had not been adopted,
but that it intended to propose remediation standards "in
the near future." Id. at 2289.

Thereafter, in 1996, the Technical Rules were0amended by-a formal rule proposal.28 N.JR. 1093, 1098
-(February 20, -1996). At that time the Department listed
S. 1070-as- statutory authority7ftr the-proposed readop-
tion. Ibid. Yet, the substantive changes that were adopted
at that time primarily related to remediation standards for
soil, not groundwater, and there is no indication in the
summary that the proposed rule would establish gener-
ally the minimum remediation standards for groundwa-
ter. Id. at 1098-99. Nevertheless, at least two of the
commentators understood that the GWQS were to be
used as remediation standards under S. 1070. Id. at 2286,
2302:

We hold that the Department violated the APA in
failing to provide notice of the applicable [***37] stan-
dards by way of "a clear. and concise explanation" in its
summary that these regulations either separately or col-
lectively, were to serve as the groundwater remediation
standards pursuant to S. 1070. N.J.S.A. 52:14B-4(a)(2).
Such an explanation was especially important here where
the Department relied upon previously promulgated
regulations which had not served as the applicable reme-
diation standards under either ECRA or ISRA; thus, the
readoption of those regulations would not have alerted an
interested party to the change. That a few who com-
mented appear to have understood the fuller impact of
the regulations does not mitigate the notice deficiency.
Given the express legislative directive to promulgate
[*343] remediation standards and the impact of the stan-

dards, the failure to give adequate notice violates the
requirements and policies of the APA. If the standards
are to be so applied, they must be republished in confor-
mity with the APA, generating opportunity. for well-
informed commentiand the possibility that the standards
will be modified after the comments received are ana-
lyzed and digested. Absent such action, the Department
is required to deal with FPE's matter on a case-by-case
[***38] basis as-required by N.J.S.A. 58:1OB-12(a).

Even the presumption of validity generally applied
to-rule promulgations does not serve to validate the rules
application upon which the agency relies in this case.
The Department's -responses to various comments at
various times stated positions quite different from the
arguments offered in this appeal, creating a misimpres-
sion of the thrust of the proposed rules in groundwater
remediation. The affected public may rightly be taken to
have relied -upon the responses provided. Moreover, the
rules themselves and any explanation appended thereto
are bereft of any inherent logic in applying the GWQS to
this situation in-the- same way as those standards would
be applied in other circumstances; and the Department's
reasons for rejecting the groundwater component of
FPE's remedial action workplan contain no basis for ap-
plying different remediation needs here than those pro-
posed.

The notice and comment requirements of the APA
are-not to be lightly-applied or regarded as obstacles to

.-be avoided. -They are designed to serve the cause of fair-
ness by providing- a mechanism for informing the af-
fected public adequately of the operation [***39] and
impact of proposed administrative rules and regulations
which, in these times, govern so much of our day-to-day
[**864] existence. The application of the rules at issue
here to FPE's groundwater remediation proposal is in
derogation of the policies underlying those requirements.

Amici Petroleum Council and 2B Environmental ar-
gue that the Department failed to comply with
[HN-12]the federal standards review requirement of the
APA which provides, inter alia, that, after [*344] June
5, 1995, an administrative agency which adopts, readopts
or amends a rule or regulation described in N.J.S.A.
52:14B-24, shall

in addition to all the requirements im-
posed by existing law and regulation, in-
clude as part of the initial publication and
all subsequent publications of such rule or
regulation, a statement as to whether the
rule or regulation in question contains any
standards or requirements which exceed
the standards or requirements imposed by
federal law.
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fN.J.S.A. 52:14B-23.]

In readopting the GWQS in September 1995, the
Department set forth that there were no "standards or
requirements which exceed those required by Federal
law." 27 N.J. [***40] R. 3515, 3520-21 (September 18,
1995). Similarly, in readopting and amending the Tech-
nical Rules the Department declared it had

determined that, with the exception of
provisions that are described below, the
Technical Rules and these proposed
amendments do not require any specific
action that is more stringent than any re-
quirement of comparable Federal law.
This readoption with amendments is not
.comparable to Federal rules. The imple-
menting regulations for the Federal laws
listed above provide only generic proce-
dural requirements on how to investigate
and clean up contaminated sites. Unlike
the Technical Rules, the Federal regula-
tions do not specify minimum require-
ments on how to conduct investigations of
soil, ground water, surface water and
sediments.

[28 N.J.R. 1093, 1-1-12 (February 20,
1996).]

Amici argue that the rules at issue here are nevertheless
more stringent than pertinent federal rules because the
•USEPA's maximum contaminant level for TCE in drink-
ing water is 5- ppb as opposed to the 1 ppb standard set
by the Department. See 40 C.F.R. § 141.6 1(a)(5) (1999).

We consider these arguments advanced by amici to
be -within the scope of FPE's appeal, and we conclude
[***41] that the Department complied with the federal.

standards review, requirement in readopting both the
Technical Rules and the GWQS because it included a

written statement, and because there are no federal
groundwater standards. Further, the Department set forth
the differences between federal and state drinking water
standards in the adoption of its drinking water regula-
tions, see NJ.A.C. 7:10-1 to -15.5; 27 N.J.R. 4037, 4064
(November 6, 1995), including an explanation for why
the State standards in this [*345] regard are more strin-
gent than the federal standards. Id. at 4071-72.

In the light of our determination that the challenged
standards must be repromulgated before they can be val-
idly applied to FPE's proposed remediation, and in the
face of our earlier determination in the New Jersey Site
Remediation Indus. Network case upholding the rules
promulgation there challenged, we need not, in order to
resolve-the precise issues before us, address FPE's argu-
ments -that the rules upon which the action challenged
herein is predicated. violate, in various ways, the enabling
act's legislative purpose and mandates regarding the
adoption of minimum remediation standards.

Additionally, it [***42] is clear-from the record be-
fore us that because the Department's determination at
issue- here was based upon the premise that the rules it
invoked could be validly applied to FPE's proposed
remediation, the Department did not proceed on the case-
by-case basis required by N.J.S.A. 58: 1OB-12(a).

[**865] Finally, amicus 2B Environmental ad-

vanceszan argument concerning the-Department's respon-
sibilities-regarding-reclassificationof the Ironbound sec-
tion -of Newark with -regard to remedial requirements.
This is an issue not raised by the parties, and we will not
consider it. [HN13]An amicus curiae may not interject
new issues, but must accept the issues as framed and
presented by the parties. Bethlehem Tp. Bd. of Educ. v.
Bethlehem Tp. Educ. Ass'n, 91 N.J. 38, 48-49, 449 A.2d
1254 (1982); Saul v. Midlantic Nat'l Bank/S., 240
N.J.Super. 62, 81, 572 A.2d 650 (App.Div.1990), certif
denied, -122 N.J. 319, 585 A.2d 338 (1990).

The Department's disapproval of the groundwater
component of FPE's remedial action workplan is re-
versed, [***43] and the- matter is remanded for further
proceedings consistent with this opinion.
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TITLE 7. DEPARTMENT OF ENVIRONMENTAL PROTECTION
CHAPTER ID. GENERAL PRACTICE AND PROCEDURE

SUBCHAPTER 1. PETITIONS FOR RULES

N.J.A.C. 7:lD-1.1 (2008)

§ 7:1D-1.1 Procedure to petition for a rule

(a) Unless otherwise provided in Title 7 of the New Jersey Administrative Code, this section shall constitute the De-
partment of Environmental Protection's rules regarding the disposition of all requests for rulemaking pursuant to
N.J.S.A. 52:14B-4(f).

(b) Any interested person may petition the Department of Environmental Protection to promulgate, amend or repeal
any rule of the Department of Environmental Protection. Such petition must be in writing, signed by the petitioner, and
must state clearly and concisely:

1. The full name and address of the petitioner;

2. The substance or nature of the rulemaking which is requested. The petitioner may provide the text of the re-
quested proposed-rnle;

3. The reasons for the request;

4. The petitioner's.interest in the request, including any relevant organization affiliation or economic interest;

5. The statutory authority under which the Department of Environmental Protection may take the requested action;
and

6. Existing Federal or State statutes and rules which the petitioner believes may be pertinent to the request.

(c) Petitions for the promulgation, amendment or repeal of a rule by the Department of Environmental Protection
shall be addressed to:

Office of Legal Affairs

Attention: Rulemaking Petitions

Department of Environmental Protection

PO Box 402

Trenton, New Jersey 08625-0402

(d) Any document submitted to the Department of Environmental Protection that is not in substantial compliance
with this section shall not be deemed to be a petition for rulemaking requiring further agency action.

(e) Upon receipt by the Department of a petition for rulemaking, the following shall occur:

1. The petition shall be dated, stamped and logged;

2. The petition shall be referred to the relevant Department division or other Department office, as appropriate; and
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3. A notice of petition shall be prepared and filed within 15 days of receipt with the Office of Administrative Law
in accordance with N.J.A.C. 1:30-4.1 (c).

(f) In accordance with N.J.A.C. 1:30-4.2(a), within 60 days following receipt of a petition, the Department shall
mail to the petitioner and file with the Office of Administrative Law for publication in the New Jersey Register a notice
describing the Department's action on the petition in accordance with (g) below.

(g) In accordance with N.J.S.A. 52:!4B-4(fD and N.J.A.C. 1:30-4.2(a), the Department shall take one of-the follow-
ing actions on the petition:

1. Deny the petition, in which case the notice of action shall explain the reasons for the denial;

2. Grant the petition and initiate rulemaking within 90 days of granting the petition; or

3. Refer the matter for further deliberations. The Department shall conclude its further deliberations within 90 days
of the referral. Upon conclusion of such further deliberations, the Department shall either deny the petition-and provide
a written statement of its reasons or grant the petition and initiate rulemaking within 90 days of granting the petition.
The results of these further deliberations shall be mailed to the petitioner and shall be submitted to the Office of Admin-
istrative Law for publication in the New Jersey Register.

HISTORY:

New Rule, R.1989 d.4-19, effective August 7, 1989.

See: 21 New Jersey Register 102(a), 21 New Jersey Register 2302(a).

Notice of Action of Petition for Safe Drinking Water Act regulations.

See: 22 New Jersey Register 2364(c).

Amended by R.2000-d.353, effective August21, 2000.

See:.32 New-1-ersey Register 1892(a), 32-New Jersey Register 3090(b).

In (c), changed name and-address.

Amended by R.2002 d.355, effective November 4, 2002.

See: 34 New Jersey Register 2386(a), 34 New Jersey Register 3818(a).

Rewrote (b)2; in (e)3, substituted "accordance" for "compliance" and amended the N.J.A.C. reference; rewrote (f)
and (g).

NOTES:
Chapter Notes Chapter Notes
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TITLE 1. OFFICE OF ADMINISTRATIVE LAW
CHAPTER 30. RULES FOR AGENCY RULEMAKING

SUBCHAPTER 5. PROPOSAL PROCEDURE

N.J.A.C. 1:30-5.1 (2008)

§ 1:30-5.1 Notice of proposed rule

(a) Where the law requires that an agency give notice of its rulemaking proceedings, the agency shall prepare a "no-
tice of proposal" and submit the notice to the OAL. The notice of proposal shall comply with the requirements of this
section.

(b) The notice of proposal shall include a heading, that shall include, in the following order:

1. The heading of the Administrative Code Title affected (for example, the heading of Title 19 is "Other Agen-
cies");

2. The element within the proposing agency (for example, the Division or Bureau) originating the notice;

3. A caption-describing the-subject matter-of what is proposed;-

4. A suggested N.J.A.C. citation for any proposed new rule and the existing citation for any rule(s) proposed for
amendment, repeal or readoption;

5. After "Authorized By:", the name of the adopting agency head and agency and the signature of the adopting
agency head or other authorized signatory as provided in N.J.A.C. 1:30-2.4;

6. After '"Authority:", a citation to the specific N.J.S.A. statutory authority for the proposal or the Public Law num-
ber if an N.J.S.A. citation is unavailable. An agency may not cite its general statutory authority unless specific legal
authority is unavailable and the agency is relying on its general or residual powers, in which case a statement to that
effect shall be made in the Summary;

7. After "Calendar Reference:", the New Jersey Regisier publication date and citation of the rulemaking calendar
most recently prior to the anticipated publication date of the notice of proposal.

i. If the rulemaking is excepted from the prior calendar listing requirement under N.J.A.C. 1:30-3.3(a)ý this heading
item shall reference the notice Summary. The Summary shall contain the explanation of the exception required under
N.J.A.C. 1:30-3.3(b). For example, the heading item may read, "Calendar Reference: See Summary below for explana-
tion of exception to calendar requirement.";

8. An item headed "Proposal Number:" which shall be completed by OAL; and

9. An announcement of the public's opportunity to be heard regarding the proposal, Which shall include:

i. When, where, and how persons may present their views orally or in writing;

ii. When and where persons may attend any formal rule adoption proceeding;

-iii. The name, address and telephone number of the person(s) to receive written or oral comments; and
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iv. If theagency chooses to accept comments electronically, a facsimile telephone number (FAX number) and/or e-
mail address.

(c) The notice of proposed rule shall include a brief statement of the proposed rulemaking, which shall include, in
the following order:

1. A summary statement of the proposed rulemaking with a clear and concise explanation of its purpose and effect.
The summary shall describe, detail and identify:

i. Who and what will be affected by the proposal;

ii. How, when and where the effect will occur;

iii. What the proposal prescribes, proscribes or otherwise mandates;

iv. What enforcement mechanisms and sanctions may be involved; and

v. Any other relevant or pertinent information;

2. A social impact statement which describes the expected social impact of the proposed rulemaking on the public,
particularly on any segments of the public proposed to be regulated, and including any proposed or expected differential
impact on different segments of the public, including the rulemaking action, and justification therefore;

3. An economic impact statement which describes the expected costs, revenues, and other economic impact upon
governmental bodies of the State, and particularly any segments of the public proposed to be regulated;

4. A Federal standards statement or analysis which addresses whether the rules in the notice of proposal contain
standards or requirements that exceed standards or requirements imposed by Federal law. The analysis shall apply to
any new, readopted or amended rule under the authority of or in order to implement, comply with or participate in any
program established under Federal law or under a State statute that incorporates or refers to Federal law, standards or
requirements.

i. Rules which are not subject to any Federal standards or requirements shall be'accompanied by a statement to that
effect and that a Federal Standards-Analysis is notapplicable to the rulemaking.

ii. Rules which contain standards or requirements' that do not exceed or-are the same as Federal standards or-re-
quirements shall be accompanied by a statement which cites the Federal standards or requirements and states that the
standards or requirements of-the rule-do not exceed or are the same as those imposed by Federal law.

iii. Rules which exceed standards or requirements imposed by Federal law, notwithstanding the Federal govern-
ment's determination that lesser standards or requirements are appropriate, shall be accompanied by an analysis which
contains the -following:

(1) A discussion of the agency's policy reasons for imposing standards or requirements which exceed those required
by Federal law;

(2) A cost-benefit analysis that supports the agency's decision to impose standards or requirements which exceed
those required by Federal law;

(3) A discussion which supports the fact that the agency standard or requirement to be imposed is achievable under
current technology; and

(4) A certification by the agency head that the analysis permits the public to understand accurately and plainly the
purposes and expected consequences of the new, readopted or amended rule;

5. A jobs impact statement which shall include an assessment of the number ofjobs to be generated or lost if the
proposed rule takes effect;

6. An agriculture industry impact statement setting forth the nature and extent of the impact of the proposed rule on

the agriculture industry;

7. A regulatory flexibility statement or analysis:
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i. All rules which impose reporting, recordkeeping or other compliance requirements on small businesses shall in-
clude a regulatory, flexibility analysis which describes the methods utilized.to minimize any adverse economic impact
on small businesses.

ii. "Small business" means any business which is resident in New Jersey, independently owned and operated, not
dominant in its field, and which employs fewer than 100 full time employees.

iii. Rules which do not impose reporting, recordkeeping or other compliance requirements on small businesses shall
be accompanied by a regulatory flexibility statement which indicates that no such requirements are imposed, and the
basis for that finding.

iv. Rules which impose reporting, recordkeeping or other compliance requirements on small businesses shall in-
clude in the regulatory flexibility analysis with as much quantification as is practical or reliable, the following:,

(1) A description of the types and an estimate of the number of small businesses to which the rule will apply;

(2) A description of the reporting, recordkeeping and other compliance requirements, and the kinds of professional
services likely to be needed to comply with the requirements;

(3) An estimate of the initial capital costs, and an estimate of the annual compliance costs, with an indication of any
likely variation on small-businesses of differing types and sizes; and

(4) An indication of how the rule is designed to minimize any adverse economic impact on small businesses.

v, To indicate how-the rule is designed to minimize any adverse economic impact on small businesses, the follow-
ing approaches shall be considered in the regulatory flexibility analysis:

(1). The establishment'of differing compliance or reporting requirements or timetables that take into account re-
sources available to small businesses;

(2) The use of performance rather than design standards; and/or

(3) An exemption from coverage by all or part of the rule, provided that the public health, safety or general welfare
is not endangered. A fmding-of endangerment shall explain the relationship between the regulatory requirement-_hat
cannot be exempted-anfdthe public health, safety-or general welfare.

vi. The regulatory flexibility analysis in (c)7iv and v above shall be required whenever small businesses comprise
part of, or the entire, regulated group on which reporting, recordkeeping or other compliance requirements are imposed;
and

8. A smart growth impact statement which shall describe the impact of the proposed rule on the achievement of
smart growth and implementation of the State Development and Redevelopment Plan.

(d) The notice of proposal shall include the full text of the proposed new rule, amendment, repeal or readoption,
specifically indicating additions and/or deletions of any rule being repealed or recodified.

HISTORY:

Amended by R. 1987 d.345, effective August 17, 1987.

See: 19 New Jersey Register 675(b), 19 New Jersey Register 1543(a).

Added (a)5iv "A regulatory flexibility statement in accordance with N.J.S.A. 52:14B-16 et seq." Repealed (b); re-
codified (c) to (b) with additional text added to (b)4. Added new (c).

Amended by R.1989 d.20, effective January 17, 1989.

See: 20 New Jersey Register 573(a), 21 New Jersey Register 152(a).

Substantially amended.

Amended by R.1991 d.85, effective February 19, 1991.

See: 22 New Jersey Register 328 l(a), 23 New Jersey Register 399(a).
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In (b), clarified citation requirements.' Added (e)3.

Amended by R.1996 d.79, effective February 20, 1996.

See: 27 New Jersey Register 4039(b), 28 New Jersey Register 1198(a).

Amended-by R. 1996 d. 120, effective April 1, 1996.

See: 27 New Jersey Register 414(a), 28 New Jersey Register 1823(a).

Added (f)5.

Amended by R. 1996 d.575, effective December 16, 1996.

See: 28 New Jersey Register 3695(a), 28 New Jersey Register 5173(a).

Added (e)4.

Amended by R.1998 d.555, effective November 16, 1998.

See: 30 New Jersey Register 3123(a), 30 New Jersey Register 4037(a).

In (f), added 7.

Recodified from N.J.A.C. 1:30-3.1 (a) through (g) and amended by R.2001 d. 193, effective June 4, 2001 (operative
July 1, 2001).

See: 33 New Jersey Register 915(a), 33 New Jersey Register 1927(a).

Rewrote section.

Amended by R.2002 d.187, effective June 17, 20021

See: 34 New Jersey Register 1074(a), 34 New Jersey Register 2027(a).

In (c), added 8.

NOTES:
Chapter Notes Chapter Notes
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LexisNexis (TM) New Jersey Annotated Statutes

*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***

*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3)-**
*** ANNOTATIONS CURRENT THROUGH JULY 22, 2008 ***

TITLE 52. STATE GOVERNMENT, DEPARTMENTS AND OFFICERS
SUBTITLE 2. STATE LEGISLATURE

CHAPTER 13D. CONFLICT OF INTEREST

GO TO THE NEW JERSEY ANNOTATED-STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 52:13D-12 (2008)

§ 52:13D-12. Legislative findings

The Legislature finds and declares:

(a) In our representative form of government, it is essential that the conduct of public officials and employees shall
hold the respect and confidence of the people. Public officials must, therefore, avoid conduct which is in violation of
their public trust or which creates a justifiable impression among the public that such trust is being violated.

(b) To ensure propriety and preserve public confidence, persons serving in government should have the benefit of
specific standards to guide their conduct and of some disciplinary mechanism to ensure the uniform maintenance of
those standards amongst them. Some standards of this type may be enacted as general statutory prohibitions or
requirements; others, because of complexity and variety of circumstances, are best left to the governance of codes of
ethics formulated to meet the specific needs and conditions of the several'agencies of-government.

(c) It is also recognized that under a free government it is both necessary and desirable that all citizens, public
-officials included, should have certain specific interests in the decisions of government, and that the activities and
conduct of public officials should not, therefore, be unduly circumscribed.

HISTORY: L. 1971, c. 182, § 1,eff. Jan. 11, 1972.

NOTES:

Administrative Code:

1. N.J.A.C. 1:1, Appx., CHAPTER 1. UNIFORM ADMINISTRATIVE PROCEDURE RULES, APPENDIX.

2. N.J.A.C. 4A:6-4.8, CHAPTER 6. LEAVES, HOURS OF WORK AND EMPLOYEE DEVELOPMENT,
Employee interchange program.

3. N.J.A.C. 5:10-1.3, CHAPTER 10. REGULATIONS FOR THE MAINTENANCE OF HOTELS AND
MULTIPLE DWELLINGS, Administration and enforcement.

4. N.JA.C. 9A:3-1.2, CHAPTER 3. INSTITUTIONAL CODES OF ETHICS, Compliance with applicable statutes,
rules, and executive orders.

5. NJ.A.C. -9A:3-1.4, CHAPTER 3. INSTITUTIONAL CODES OF ETHICS, Contracts for the development of
scientific or technological discoveries.

6. N.J.A.C. 10:3-3.7, CHAPTER 3. CONTRACT ADMINISTRATION, Composition of review panel.

7. N.J.A.C. 1.0:.49-9.11, CHAPTER 49. ADMINISTRATION MANUAL, Integrity of the Medicaid and NJ
FamilyCare programs; gifts/gratuities prohibited.
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8. N.J.A.C. 11:20-2.5, CHAPTER 20. INDIVIDUAL HEALTH COVERAGE PROGRAM, Board of Directors.

9. N.J.A.C. 11:20-2.6, CHAPTER 20. INDIVIDUAL HEALTH COVERAGE. PROGRAM, Committees.

10. N.J.A.C. 11:21-2.6, CHAPTER 21. SMALL EMPLOYER HEALTH BENEFITS PROGRAM, Committees.

11. NJ.A. C. 19:61, STATE ETHICS COMMISSION, 19, Chapter 61 -- Chapter Notes.

12. N.J.A.C. 19:61-1.1, STATE ETHICS COMMISSION, Scope of rules.

13. N.J.A.C. 19:61-1.10, STATE ETHICS COMMISSION? Definitions.

14. NJ.A.C. 19:61-2.1, STATE ETHICS COMMISSION, Jurisdiction of the Commission.

15. N.JAC. 19:61-3.1, STATE ETHICS COMMISSION, Allegations; procedure.

16. N.J.A.C. 19:61-3.4, STATE ETHICS COMMISSION, Allegation before State agency.

17. N.JA.C. 19:61-3.5, STATE ETHICS COMMISSION, Determination by State agency.

18. N.J.A.C. 19:61-4.1, STATE ETHICS COMMISSION, Requests for advisory opinions.

19. N.JA. C. 19:61-5.1, STATE ETHICS COMMISSION, Investigations and hearings..
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TITLE 52. STATE GOVERNMENT, DEPARTMENTS AND OFFICERS
SUBTITLE 2. STATE LEGISLATURE

CHAPTER 133D. CONFLICT OF INTEREST

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 52:13D-13 (2008)

§ 52:13D-13. Definitions

As used in this act, and unless a different meaning clearly appears from the context, the following terms shall have the
following meanings:

a. "State agency" -means any of the principal departments in the Executive Branch of the State Government, and any
division, board, bureau, office, commission or other instrumentality within or created by such department, the
Legislature of the State and any office, board, bureau or commission within or created by the Legislative Branch, and, to
the extent consistent with law, any interstate agency to which New Jersey is a party and any independent State authority,
commission, instrumentality or agency. A county or municipality shall not be deemed an agency or instrumentality of
the State.

b. "State officer or employee" means any person, other than a special-State officer or employee (1)-holding an office
or-employment in a State agency, excluding-an-interstate agency, other-than a member of the Legislature or.(2)
appointed as a New Jersey member to an interstate agency.

c. "Member of the Legislature" means any person elected to serve in the General Assembly or the Senate.

d. "Head of a State agency" means (1) in the case of the Executive Branch of government, except with respect to
interstate agencies, the department head or, if the agency is not assigned to a department, the Governor, and (2) in the
case of the Legislative Branch, the chief presiding officer of each House of the Legislature.

e. "Special State officer or employee" means (1) any person holding an office or employment in a State agency,
excluding an interstate agency, for which office or employment no compensation is authorized or provided by law, or no
compensation other than a sum in reimbursement of expenses, whether payable per diem or per annum, is authorized or
provided by law; (2) any person, not a member of the Legislature, holding-a part-time elective or appointive office or
employment in a State agency, excluding an interstate agency, or (3) any person appointed as a New Jersey member to
an interstate agency the duties of which membership are not full-time.

f. "Person" means any natural person, association or corporation.

g. "Interest" means (1) the ownership or control of more than 101/6 of the profits or assets of a firm, association, or
partnership, or more than 10% of the stock in a corporation for profit other than a professional service corporation
organized under the "Professional Service Corporation Act," P.L. 1969, c. 232 (C. 14A:1 7-1 et seq.); or (2):the
ownership or control of more than 1% of the profits of a firm, association, or partnership, or more than 1% of the stock
in any corporation, which is the holder of, or an applicant for, a casino license or in any holding or intermediary
company with respect thereto, as defined by the "Casino Control Act," P.L. 1977, c. 110 (C. 5:12-1 et seq.). The
provisions of this act governing the conduct of individuals are applicable to shareholders, associates or professional
employees of a professional service corporation regardless of the extent or amount of their shareholder interest in such a
corporation.
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h. "Cause, proceeding, application or other matter" means a specific cause, proceeding or matter and does not mean
or include determinations of general applicability or the preparation or review of legislation which is no longer pending
before the Legislature or the Governor.

i. "Member of the immediate family" of any person means the person's spouse, child, parent or sibling residing in
the same household.

HISTORY: L. 1971, c. 182, § 2; amended 1971, c. 359, § 1; 1981, c. 142, § 2; 1987, c. 432, § 2.

NOTES:

Administrative Code:

1. N.J.A.C. 5:80-18.8, CHAPTER 80. NEW JERSEY HOUSING AND MORTGAGE FINANCE AGENCY,
Prohibited activities of persons; reporting requirement.

2. NJ.A.C. 9A:3-1.1, CHAPTER 3. INSTITUTIONAL CODES OF ETHICS, Purpose.

3. N.J.A.C. 10:3-1.14, CHAPTER 3. CONTRACT ADMINISTRATION, Conflict of interest.

4. N.J-A.C. 10:3-3, Appx. A, CHAPTER 3.CONTRACT ADMINISTRATION, APPENDIX A.

5. NJ.A.C. 12:3-1.6, CHAPTER 3. CONTRACTS, Conflict of interest prohibited.

6. N.J.A.C. 12A:4-12.3, CHAPTER 4. POLICY AND PROCEDURE FOR CONTRACTS AND AGREEMENTS
FOR THE PURCHASE OF GOODS AND SERVICES, Causes for debarment of a person(s).

7. N.J.A.C. 16.:44-8.1, CHAPTER 44. CONSTRUCTION SERVICES, Causes for debarment.

8. N.J.A.C. 16:72-4.1, CHAPTER 72. NEW JERSEY TRANSIT PROCUREMENT POLICIES AND. PROCEDURES, Causes for debarment of a person(s).

9. N.J.AC. 17:12-6.3, CHAPTER 12. DIVISION OF PURCHASE-AND PROPERTY: PURCHASE BUREAU
AND CONTRACT COMPLIANCE AN] ADMINISTRATION UNIT; SURPLUS PROPERTY UNIT, COMPUTER
DISTRIBUTION PROGRAM, Causes for debarment of a person(s).

10. N.J.A. C. 17:19-3.1, CHAPTER 19. CLASSIFICATION AND PREQUALIFICATION OF FIRMS, Causes for
debarment of a firm(s) or an individual(s)..

11. N.J.A.C. 17:20-5.1, CHAPTER 20. RULES OF THE LOTTERY COMMISSION, Reasons for denial,
revocation, suspension, renewal rejection or imposition of civil penalties.

12. N.J.A.C. 17:20-8.1, CHAPTER 20. RULES OF THE LOTTERY COMMISSION, Lottery vendors' code of
ethics.

13. NJA.C. 19:61-1.10, STATE ETHICS COMMISSION, Definitions.

14. N.J.A.C. 19:61-7.2, STATE ETHICS COMMISSION, Scope.
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CHAPTER 13D. CONFLICT OF INTEREST
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N.J. Stat. f§ 52:13D-14 (2008)

§ 52:13D-114. State officer or employee or member of legislature; acceptance of thing of value to influence public duties

No State officer or employee, special State officer or employee, or member of the Legislature shall accept from any
person, whether directly or indirectly and whether by himself or through his spouse or any member of his family or
through any partner or associate, any gift, favor, service, employment or offer of employment or any other thing of value
which he knows or has reason to believe is offered to him with intent to influence him in the performance of his public
duties and responsibilities. This section shall not apply to the acceptance of contributions to the campaign of an
announced candidate for elective public office.

HISTORY: L. 1971, c. 182, § 3, eff. Jan. 11, 1972.

LexisNexis-(R)-Notes:

CASE NOTES

1. Commissioner of the Board of Public Utilities (BPU) did not violate N.J. Stat. Ann. § 52:13D-23(e)(7), where a
representative of a regulated utility made donations to local athletic clubs for the purpose of securing the availability of
their basketball courts for use by all of the conumissioners of various jurisdictions for recreational activity during annual
conventions; allowing the utility representative to assist in arranging for the use of the basketball courts did not create a
justifiable impression or suspicion of a breach of public trust and the commissioner had no knowledge of the payments
or donations-or the use of the basketball courts; therefore, if, in-fact, a gift was intended to be made, the putative donee
lacked the knowledge required under N.J. Stat. Ann. § 52:13D-14. Executive Comm'n on Ethical Stds. v. Salmon, 295
N.J. Super. 86, 684 A.2d 930, 1996 N.J. Super. LExIS 419 (App.Div. 1996).

2. Conduct, to be considered willful under N.J. Stat. Ann. § 52:13D-21(i) of the Conflicts of Interest Law, must be
intentional and deliberate, with knowledge of its wrongfulness, and not merely negligent, heedless, or unintentional; the
willful conduct must involve more than a few isolated acts. Executive Comm'n on Ethical Stds. v. Salmon, 295 N.J.
Super. 86, 684 A.2d 930, 1996 NJ. Super. LEXIS 419 (App.Div. 1996).

3. Failure of a conumissioner of the Board of Public Utilities (BPU) to follow-up on the billing and payment for
dinners that he attended that were hosted and paid for by a regulated electric utility constituted ethics violations pursuant
to NJ. Stat. Ann. § 52:13D-14 despite the facts that the commissioner instructed the host to submit a bill to the BPU,
that the BPU's travel coordinator was advised by the commissioner that when the request for reimbursement arrived, she
could take care of it, and that this instruction to bill the BPU was in accordance with a longstanding and accepted BPU
practice. Executive Comm'n on Ethical Stds. v. Salmon, 295 N.J. Super. 86, 684 A.2d 930, 1996 N.J. Super. LEXIS 419
(App.Div. 1996).

4. Commissioner of the Board of Public Utilities (BPU) did not violate NJ. Stat. Ann. § 52:13D-23(e)(7), where a
representative of a regulated utility made donations to local athletic clubs for the purpose of securing the availability of
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their basketball courts for use by all of the commissioners of various jurisdictions for recreational activity during annual:
* conventions; allowing the utility representative to assist in arranging for the use of the basketball courts did not create a

justifiable impression or suspicion of a breach of public trust and the commissioner had no knowledge of the payments
or donations for the use of the basketball courts; therefore, if, in fact, a gift was intended to be made, the putative donee
lacked the knowledge required under NJ. Stat. Ann. § 52:13D-14. Executive Comm'n on Ethical Stds. v. Salmon, 295
N.J. Super. 86, 684 A.2d 930, 1996 N.J. Super. LEXIS 419 (App.Div. 1996).

5. Conduct; to be considered willful under N.J. Stat. Ann. §. 52:13D-21(i) of the Conflicts of Interest Law, must be
intentional and deliberate, with knowledge of its wrongfulness, and not merely negligent, heedless, or unintentional; the
willful conduct must involve more than a few isolated acts. Executive Comm'n on Ethical Stds. v. Salmon, 29.5 N.J.
Super. 86; 684 A.2d 930, 1996 N.J. Super. LEXIS 419 (App.Div. 1996).

LAW REVIEWS & JOURNALS

1. 57 Rutgers L. Rev. '1175, Article: Restoring the Public Trust: An Agenda For Ethics Reform of State Government
and a Proposed Model for New Jersey.
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NJ. Stat. § 52:13D715 (2008)

§ 52:13D-15. Representation, appearance or-negotiation, directly or indirectly, for acquisition or sale of property by
state

No member of the Legislature or State officer or employee shall represent, appear for, or negotiate on behalf of, or
agree to represent, appear for, or negotiate on behalf of, whether by himself or by or through any partnership, firm or
corporation in which he has an interest or by any partner, officer or employee of any such partnership, firm or
corporation any person or party other than the-State in any negotiations for the acquisition or sale by the State or a State
agency of any interest in real or tangible or intangible personal property, or:in any proceedings relative to such
acquisition or sale before a condemnation commission or court; provided, however, nothing contained in this section
shall be deemed to prohibit any person from representing himself in negotiations or proceedings concerning his own
interest in real property.

-HISTORY: L. 1971, c. -1-82, § 4, eff. Jan. 11, 1972:
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N.J. Stat. § 52:13D-23 (2008)

§ 52:13D-23. Codes of ethics

(a) (1) The head of each State agency, or the principal officer in charge of a division, board, bureau, commission or
other instrumentality within a department of State Government designated by' the head of such department- for the
purposes hereinafter set forth,-shall within six months from the date of enactment, promulgate a code of ethics to govern
and guide the conduct of the members of the Legislature, the State officers and employees or the special State officers
and employees in the agency to which said-code is applicable. Such code shall conform to the general standards
hereinafter set forth in this section, but it shall be formulated with respect to the particular needs and problems of the
agency to which said code is to apply and, when applicable, shall be a supplement to the uniform ethics code
promulgated pursuant to paragraph (2) of this subsection. Notwithstanding any other provisions of this section, the New
Jersey members to any interstate agency to which New Jersey is a party and the officers and employees of any State
agency which fails to proniulgate a code of ethics shall be deemed to be subject to a code of ethics the provisions ofL_
which-shall be paragraphs (T)--thlrough (6) of subsection (e) of this-section.

(2) Within 180 days following the effective date of this act, P.L.2005, c.382, the State Ethics Commission shall
promulgate a uniform ethics code to govern and guide the conduct of State officers and employees and special State
officers and employees in State agencies in the Executive Branch. Such code shall conform to the general standards
hereinafter set forth in this section, shall be the primary code of ethics for State agencies once it is adopted and a code
promulgated pursuant to paragraph (1) of this subsection shall be a supplement to the primary code. The head of each
State agency, or the principal officer in charge of a division, board, bureau, commission or other instrumentality within a
department of State Government designated by the head of such department shall revise each code of ethics promulgated
prior to the uniform code to recognize the uniform code as the primary code.

(b) A code of ethics formulated pursuant to subsection (a) of this section to govern and guide the conduct of the
State officers and employees or the-special State officers and employees in any State agency in the Executive Branch, or
any portion of such a code, shall not be effective unless it has first been approved by the State Ethics Commission.
When a proposed code is submitted to the said commission it:shall be accompanied by an opinion of the Attorney
General as to its compliance with the provisions of this act and any other applicable provision of law. Nothing contained
herein shall prevent officers of State agencies in the Executive Branch from consulting with the Attorney General or
with the State Ethics Commission at any time in connection with the preparation or revision of such codes of ethics.

(c) A code of ethics formulated pursuant to this section to govern and guide the conduct of the members of the'
Legislature, State officers and employees or special State officers and employees in any State agency in the Legislative
Branch, or any portion of such code, shall not be effective unless it has first been approved by the Legislature by
concurrent resolution. When a proposed code is submitted to the Legislature for approval it shall be accompanied by an
opinion of the chief counsel as to its compliance with the provisions of this act and any other applicable provisions of
law. Nothing contained herein shall prevent officers of State agencies in the Legislative Branch from consulting with the
Chief Legislative Counsel or the Joint Legislative Committee on Ethical Standards at any time in connection with the
preparation or revision of such codes of ethics.
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(d) Violations of a code of ethics promulgated pursuant to this section shall be cause for removal, suspension,
demotion.or other disciplinary action by the State officer or agency having the power of removal or discipline. When a
person who is in the classified civil service is charged with a violation of such a code of ethics, the procedure leading to
such removal or discipline shall be governed by any applicable provisions of the Civil Service Act, N.J.S. IJ]A: 1-I et
seq., and the Rules of the Civil Service Commission. No action for removal or discipline shall be taken under this
subsection except upon the referral or with the approval of the State Ethics Commission or the Joint Legislative
Coimmittee on Ethical Standards, whichever is authorized to exercise jurisdiction with respect to the complaint upon
which such action for removal or discipline is to be taken.

(e) A code of ethics for officers and employees of a State agency shall conform to the following general standards:

(1) No State officer or employee or special State officer or employee should have any interest, financial or
* otherwise, direct or indirect, or engage in any business or transaction or professional activity, which is in substantial
conflict with the proper discharge of his duties in the public interest.

(2) No State officer or employee or special State officer or employee should engage in any particular business,
profession, trade or occupation which is subject to licensing or regulation by a specific agency of State Government
without promptly filing notice of such activity with the State EthicsCommission, if he is an officer or employee in the
Executive Branch, or with the Joint Legislative Committee on Ethical Standards, if he is an officer or employee in the.
Legislative Branch.

(3) No State officer or employee or special State officer or employee should use or attempt to use his official
position to secure unwarranted privileges or advantages for himself or others.

(4) No State officer or employee or special State officer oremployee should act in his official capacity in any matter
wherein he has a-direct or indirect personal financial interest that might reasonably be expected to impair his objectivity
or independence of judgment.

(5) No State officer or employee or special State officer or employee should undertake any employment or service,
whether compensated or not, which might reasonably be expected to impair his objectivity and independence of. judgment in the exercise of his official duties.

(6) No State-officer or employee or-special-State officer or employee should accept any gift, favor, service or other
thing of value under circumstances from which-itmight be reasonably inferred -that-such gift, service or other thing of
value was given or offered for the purpose of influencing him in the discharge of his official duties.

(7) No State-officer or employee or special State officer or employee should knowingly act in any way that might
reasonably be expected to create an impression or suspicion among the public having knowledge of his acts that he may
be engaged in conduct violative of his trust as a State officer or employee or special State officer or employee.

(8) Rules of conduct adopted pursuant to these principles should recognize that under our democratic form of
government public officials and employees should be drawn from all of our society, that citizens who serve in
government cannot and should not be expected to be without any personal interest in the decisions and policies of
government; that citizens who-are government officials and employees have a right to private interests of a-personal,
financial and economic nature; that standards of conduct should separate those conflicts of interest which are
unavoidable in a free society from those conflicts of interest Which are substantial and material, or which-bring
govemment'into disrepute.

(f) The code of ethics for members of the Legislature shall conform to subsection (e) hereof as nearly as may be
possible.

HISTORY: L. 1971, c. 182, § 12; amended 1987, c. 432, § 6; 2005, c. 382, § 10, eff. Mar. 15, 2006; 2008, c. 29, §
104, eff. June 30, 2008.

NOTES:

Amendment Note:

2008 amendment, by Chapter 29, substituted "Civil Service Commission" for "Department of Personnel" in the
second sentence of (d).

BEffective Dates:
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Section 18 of L. 2005, c. 382 provides: "This act shall take effect on the 60th day following enactment, except that
the change in membership of the Executive Commission on Ethical Standards as set forth in subsection (b) of section 10
of P.L.1971, c.182 (C.52:13D-21) shall take effect January 17, 2006." Chapter 382, L. 2005, was approved on January
14, 2006.

Section 120 of L. 2008, c. 29 provides: "This act shall take effect immediately and any actions necessary to
implement this act may be taken any time thereafter. General implementation shall be completed no later than 12
months following enactment." Chapter 29, L. 2008, was approved on June 30, 2008.

Administrative Code:

1. N.J.A.C. 5:1-6.1, CHAPTER 1. STANDARDS OF CONDUCT, Compliance with Department of Community

Affairs Code of Ethics.

2. NJ.A.C. 7:26-16.14, CHAPTER 26. SOLID WASTE, Confidential information.

3. N.J.A.C. 19:40-4.9, SUBTITLE K. CASINO CONTROL COMMISSION/CASINO REINVESTMENT
DEVELOPMENT AUTHORITY, Penalties.

LexisNexis (R) Notes:

-CASE NOTES
-1. That the sister of the Commissioner of the New Jersey Board of Public Utilities (BPU) was a BPU employee (the

Chief of the New Jersey Bureau of Rates and Tariffs) required the Commissioner's recusal in considering BPU matters
on which her sister worked, as the sister had a significant role in matters assigned to her Bureau, which created a
disqualifying conflict of interest under N.J. Stat. Ann., § 52:13D-23(e)(7) and N.J. Admin. Code § 19"61-7.4. In re Bator,
395 N.J. Super. 120, 928 A.2d 132, 2007 N.J. Super. LEXJS 262 (App.Div. 2007).

2. Board of Public Utilities (BPU) was the only proper promulgator of a BPU Code of Ethics; executive
commission's subpoena against regulatory officer was properly declined. New Jersey Executve -Com. on -Ethical
.Standards-v. Byrne, 238 N.J. Super. 84, 569 A.2d-264, 1-990 N.J. Super. LEXIS 20 (App.Div. 1990).

3. Commissioner of the Board of Public Utilities (BPU) did not violate NJ Stat. Ann. § 52:13D-23(e)(7), where a
representative of a regulated utility made donations to local athletic clubs for the purpose of securing the availability of
their basketball courts for use by all of the commissioners of various jurisdictions for recreational activity during annual
conventions; allowing the utility representative to assist in arranging for the use of the basketball courts did not create a
justifiable impression or suspicion of a breach of public trust and the commissioner had no knowledge of the payments
or donations for the use of the basketball courts; therefore, if, in fact, a gift was intended to be made, the putative donee
lacked the knowledge required under NJ. Stat. Ann. § 52:13D-14. Executive Comm'n on Ethical Stds. v. Salmon, 295
N.J. Super. 86, 684 A.2d 930, 1996 N.J. Super. LEXIS 419 (App.Div. 1996).

4. That the sister of the Commissioner of the New Jersey Board of Public Utilities (BPU) was a BPU employee (the
Chief of the-New Jersey Bureau of Rates and Tariffs) required the Commissioner's recusal in considering BPU matters
on which her sister worked, as the sister had a significant role in matters assigned to her Bureau, which created a
disqualifying conflict of interest under NJ. Stat. Ann. § 52:13D-23(e)(7) and NJ. Admin. Code § 19:61- 7.4. In re Bator,
395 NJ. Super. 120, 928 A.2d 132, 2007 NJ Super. LEXIS 262 (App.Div. 2007).

5. Commissioner for the New Jersey Board of Public Utilities (BPU) did not violate N.J. Stat. Ann. § 52:13D-
23(e)(7), where the commissioner used athletic club facilities that received donations from utilities regulated by the BPU
where the commissioner was unaware of the donations. Executive Commn'n on Ethical Stds. v. Salmon, 295 N.J. Super.
86, 684 A.2d 930, 1996 NJ. Super. LEXIS 419 (App.Div. 1996).

6. Failure of a commissioner of the Board of Public Utilities (BPU) to follow-up on the billing and payment for

dinners that he attended that were hosted and paid for by a regulated electric utility constituted ethics violations pursuant
to N.J. Stat. Ann. § 52:13D-23(e)6, despite the facts that the commissioner instructed the host to submit a bill to the
BPU, that the BPU's travel coordinator was advised by the commissioner that when the request for reimbursement

k arrived, she could take care of it, and that this instruction to bill the BPU was in accordance with a longstanding and
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accepted BPU practice. Executive Comm'n on Ethical Stds. v. Salmon, 295 N.J. Super. 86, 684 A. 2d 930, 1996 N.J.
Super. LEXIS 419 (App.Div. 1996).

7. Commissioner of the Board of Public Utilities (BPU) did not violate N.J. Stat. Ann. § 52:13D-23(e)(7), where a
representative of a regulated utility made donations to local athletic clubs for the purpose of securing the availability of
their basketball courts for use by all of the commissioners of various jurisdictions for recreational activity during annual
conventions; allowing the utility representative to assist in arranging for the use of the basketball courts did not create a
justifiable impression or suspicion of a breach of public trust and the commissioner had no knowledge of the payments
or donations for the use of the basketball courts; therefore, if, in fact, a gift was intended to be made, the putative donee
lacked the knowledge required under N.J. Stat. Ann. § 52:13D-14. Executive Comm'n on Ethical Stds. v. Salmon, 295
N.J Super. 86, 684 A.2d 930, 1996 N.J Super. LEXIS 419 (App.Div. 1996).

8. N.J. Stat. Ann. § 52:13D-23(a) delegated the determination of ethical and proper behavior by state employees to
the head of each state agency, and any requirement that there be negotiations over the terms and conditions of the
prohibition against certain outside employment would substantially interfere with managerial prerogatives and
substantial governmental policies. State, Office of Employees Relationsv. Communications Workers, 267 N.J. Super.
582, 632 A.2d 530, 1993 NJ Super. LEXtS 801, 145 L.R.R.M (BNA) 2506 (App.Div. 1993).

LAW REVIEWS & JOURNALS

1. 5 7.Rutgers L. Rev. 1175, Article: Restoring the Public Trust: An Agenda For Ethics Reform of State Government
and a Proposed Model for New Jersey.
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§ 52:13D-21. State Ethics. Commission; membership; powers; duties; penalties

(a) The Executive Commission on Ethical Standards created pursuant to P.L.1967, c.229, is continued and established
in-the Department of Law and Public Safety and shall constitute the first commission under P.L.1971, c.182 (C.52:13D-
12 et al.).

. Upon the effective date of P.L.2005, c.382, the Executive Commission on Ethical Standards shall be renamed, and
thereafter referred to, as the State Ethics Commission. For the purposes of complying with the provisions of Article V,
Section IV, paragraph 1 of the New Jersey Constitution, the State Ethics Commission is allocated in, but not of, the
Department of Law and Public Safety, but notwithstanding that allocation, the commission shall be independent of any
supervision and control by the department or by any board or officer thereof.

(b) The conimisgion shall-be composed of seven members asfollows: three members appointed by the Governor
fromramong-State afficers and~employees serving-in the Executive Branch; and fourpublic- members appointed by the
Governor, not more than two of whom shall be of the same political party.

Each member appointed from the Executive Branch shall serve at the pleasure of the Governor during the term of
office of the Governor appointing the member and until the member's successor is appointed and qualified. The public
members shall serve for terms of four years and until the appointment and qualification of their successors, but of the
public members first appointed pursuant to P.L.2003, c.160, one shall serve for a term of two years and one shall serve
for a term of four years, and of the two public members first appointed pursuant to P.L.2005, c.382, one shall serve for a
term of one year and one shall serve for a term of three years. The Governor shall designate one public member to serve
as chairman and one member to serve as vice-chairman of the commission.

The members of the State Ethics Commission who were appointed by the Governor from among the State officers
and employees serving'in the Executive Branch serving on January 17, 2006 are terminated as-of that day. A member
terminated pursuant to this paragraph shall be eligible for reappointment.

Vacancies in the membership of the commission shall be filled in the same manner as the original appointments but,
in the case of public members, for the unexpired term only. None of the public members shall be State officers or
employees or special State officers or employees, except by reason of their service on the commission. A public member
may be reappointed for subsequent terms on the commission.

(c) Each member of the commission shall serve without.compensation but shall be entitled to be reimbursed for all
actual and necessary expenses incurred in the performance of the member's duties.

(d) The Attorney General shall act as legal adviser and counsel to the commission. The Attorney General shall upon
request advise the commission in the rendering of advisory opinions by the commission, in the approval and review of
codes of ethics adopted by State agencies in the Executive Branch and in the recommendation of revisions in codes of
ethics or legislation relating to the conduct of State officers and employees in the Executive Branch.
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(e) (1) The commission may, within the limits of funds appropriated or otherwise made available to it for the
purpose, employ such other professional, technical, clerical or other assistants, excepting legal counsel, and incur such
expenses as may be necessary for the performance of its duties.

(2) The commission shall employ a training officer who shall be in the unclassified service of the civil service of
this State. The training officer shall devote full-time to the creation, maintenance and coordination of a training program
on ethical standards. The program shall be established for the purpose specified in section 2 of P.L.2005, c.382 (C.
52:13D-21. 1). The program shall be provided by the training Officer or assistants or deputies of such officer, or by such
other persons as may be designated by the commission. The commission shall approve the form and content of the
training program created by the training officer and shall determine when and at what intervals State officers and
employees and special State officers and employees in a State agency in the Executive Branch shall be required to
complete such a program. The training program may include content which in particular addresses the situations of
certain identified groups of officers or employees such as those who are involved in contracting processes.

(3) The commission shall employ a compliance officer who shall be in the unclassified service of the civil service
of this State. The compliance officer shall devote full-time to the creation, maintenance, monitoring and coordination of
procedures to ensure that, all State officers and employees and special State officers and employees in State agencies in
the Executive Branch comply fully with all reporting and training requirements and that all materials, forms, codes,
orders and notices are distributed to and acknowledged by appropriate, individuals, as may be required. In addition, the
compliance officer shall conduct, on such regular basis as determined by the commission, systematic audits of State
agencies in the Executive Branch for compliance with the laws, regulations, codes, orders, procedures, advisory
opinions and rulings concerning the ethical standards for State employees and officers and special State officers and
employees.

(f) The commission, in order to perform its duties pursuant to the provisions ofP.L.1971, c. 182 (C.52:13D-12 et
al.), shall have the powerto conduct investigations, hold hearings, compel the attendance of witnesses and the
production before it of such books and papers as it may deem necessary, proper and relevant to the matter under
investigation. The members of the commission and the persons appointed by the commission for that purpose are hereby
empowered to administer oaths and examine witnesses under oath.

W (g) The commission is authorized to render advisory opinions as to-whether a given set of facts and circumstances
would, in its opinion, constitute a violation of the provisions of-P.L.i'9-71, c1 82(&52.'13D-:12 et-al.) or of a-code of
ethics promulgated pursuant to the provisions of P.L. 1971, c. 182-(C. 52:13D-12 et al.).

(h) The commission shall have jurisdiction to initiate, receive, hear and review complaints regarding violations, by
any current or former State officer or employee or current or former special State-officer or employee, in the Executive
Branch, of the provisions of:P.L.1971, c.182 (C.52:13D-12 et al.) or of a code of ethics promulgated pursuant to the
provisions of P.L. 1971, c. 182 (C. 52:13D-12 et al.). Any complaint regarding a violation of a code of ethics may be
referred by the commission for disposition in accordance with subsection (d) of section 12 of P.L. 1971,.c. 182
(C.52:13D-23).

An investigation regarding a violation committed'during service by a former State officer or employee or special
State officer or employee shall be initiated by the commission not later than two years following the termination of
service.

The commission shall have the authorityto dismiss a complaint that it determines to be frivolous.

(i) Any current or former State officer or employee or current or former special State officer or employee found
guilty by the commission of violating any provision of P.L. 197 1, c. 182 (C. 52:13D-12 et al.) or of a code of ethics
promulgated pursuant to the provisions of P.L.197 1, c.182 (C.52:13D-12 et al.) shall be fined not. less than $ 500 nor
more than $ 10,000, which penalty may be collected in a summary proceeding pursuant to the "Penalty Enforcement
Law of 1999," P.L.1999, c.274 (C.2A:58-10 et seq.), and may be suspended from office or employment by order of the
commission for a period of not in excess of one year. If the commission finds that the conduct of the officer oremployee
constitutes a willful and continuous disregard of the provisions of P.L.1971, c.1 82 (C.52:13D-12 et al.) or of a code of
ethics promulgated pursuant to the provisions ofP.L.1971, c.182 (C.52:13D-12 et al.), it may order that person removed
from office or employment and may further bar the person from holding any public office or employment in this State in
any capacity whatsoever for a period of not exceeding five years from the date on which the person was found guilty by
the commission.
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In addition, for violations occurring after the effective date of P.L.2005, c.382, the commission may order
restitution, demotion, censure or reprimand, or for a failure to file an appropriate financial disclosure statement or form,
shall impose a civil penalty of $ 50 for each day of the violation, which penalty may be collected in a summary
proceeding pursuant to the "Penalty Enforcement Law of 1999," P.L.l999,-c.274 (C.2A:58-10 et seq.).

(j) The remedies provided herein are in addition to all other criminal and civil remedies provided under the law.

(k) The commission shall promulgate, pursuant to the "Administrative Procedure Act," P.L 1968, c.410 (C.52:14B-
1 et seq.), such rules and regulations as may be necessary to effectuate the purposes of P.L.1971, c.182 (C.52:13D-12 et
al.).

(1) (1) The commission shall communicate periodically with the State Auditor, the State Inspector General, the State
Commission of Investigation and the Office of Government Integrity, or its successor, in the Department of Law and
Public Safety.

(2) The Executive Director of the commission shall meet with- the head of each principal department of the
Executive Branch of State Government, each board member if a-board is considered the head of a principal department,
and the Secretary of Agriculture, the Commissioner of Education, and the Secretary and Chief Executive Officer of the
New Jersey Commerce and Economic Growth Commission, within 30 days after the head, member, secretary or
commissioner takes office, and shall meet annually with these individuals as a group, to inform them of the laws,
regulations, codes, orders, procedures, advisory opinions and rulings concerning applicable ethical standards.

(m) The commission shall create and maintain a toll-free telephone number to receive comments, complaints and
questions concerning matters under the jurisdiction of the commission. Ihformation or questions received by the
commission by this means shall be confidential and not accessible to the public pursuant to P.L.1963, c.73 (C.47:.IA-1 et
seq.).

(n) Financial disclosure statements required to be submitted to the commission by law, regulation or executive order
shall be made available to the public, promptly after receipt, on the Internet site of the commission, commencing with
submissions for 2005.

(o) The commission shall prepare and ensure the distribution to each State officer and employee and special State
--officer and employee in a State agency in the Executive Branch of a plain language ethics guide which provides a clear

and-concise summary of the laws, regulations, codes, orders,_procedures, advisory opinions and rulings concerning
ethical standards applicable to such officers and employees. The guide shall be prepared to promote ethical day-to-day
decision making, to give general advice regarding conduct' and situations, to provide easy reference to sources, and to
explain the role, activities and jurisdiction of the State Ethics Commission. Each State officer and employee and special
State officer and employee shall certify that he or she has received the guide, reviewed it and understands its provisions.

(p) The commission shall have jurisdiction to enforce the provisions of an Executive Order that specifically
provides for enforcement by the commission.

HISTORY: L. 1971, c. 182, § 10; amended 1999, c. 440, § 102, eff. April 17, 2000; 2003, c. 160, eff. Aug. 20, 2003;
2004, c. 24, § 1, eff. June 16, 2004; 2004, c. 25, § 1, eff. June 16, 2004; 2005, c. 382, § 1, eff. Mar. 15, 2006.

NOTES:

Editor's Note:

Section 2 of L. 2003, c. 160 provides: "During the period commencing with the effective date of P.L.2003, c. 160
and ending on the date on which all of the public members of the Executive Commission on Ethical Standards first
appointed shall have qualified, in determining whether a quorum exists for the purposes of convening a meeting of the
commission and of conducting official business thereat, only those public members who shall have qualified as of the
date on which the meeting is held shall be considered as included in the membership of the commission."

Effective Dates:

Section 109 of L. 1999, c. 440 provides: "This act shall take effect 90 days after enactment." Chapter 440,L. 1999,
was approved on January 18, 2000.
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Section 3 of L. 2004, c. 25 provides: "This act shall take effect immediately, but any increased penalties shall apply
only to violations occurring on or after the effective date of this act." Chapter 25, L. 2004, was approved on June 16,
2004.

Section 18 of L. 2005, c. 382 provides: "This act shall take effect on the 60th day following enactment, except that
the change in membership of the Executive Commission on Ethical Standards as set forth in subsection (b) of section 10
of P.L.1971, c.182 (C.52:13D-21) shall take effect January 17, 2006." Chapter 382, L. 2005, was approved on January
.14,2006.

Cross References:

Certain State officers, employees, completion of training program on ethical standards required; annual briefing, see
52.:13D-21.1.

Administrative Code:

1. N.J.A.C. 19:61-3.1, STATE ETHICS COMMISSION, Allegations; procedure.

2. N.J.A.C. 19.61-5.2, STATE ETHICS COMMISSION, Publication.

3. N.J.A.C. 19.40-4.9, SUBTITLE K. CASINO CONTROL COMMISSION/CASINO REINVESTMENT
DEVELOPMENT AUTHORITY, Penalties.

LexisNexis (R) Notes:

CASE NOTES

1. Conduct, to be considered willful under N.J. Stat. Ann. § 52:13D-21(i) of the Conflicts of Interest Law, must be
intentional and deliberate, with knowledge of its wrongfulness, and not merely negligent, heedless, or unintentional; the. willful conduct must involve more than a few isolated acts. Executive Comm'n on Ethical Stds. v. Salmon, 295 N.J.
Super. 86, 684 A.2d 930, 1996 N.J. Super. LEXIS 4-194(App.Div. 1996).

2. Conduct, to be considered willful under NJ Stat. Ann. § 52:13D-2-1(i), must-be intentional and deliberate, --with
knowledge of its wrongfulness, and not merely negligent, heedless, or unintentional. Executive Comm'n on Ethical Stds.
v. Salmon, 295 NJ Super. 86, 684 A.2d 930, 1996 N.J. Super. LEXIS 419 (App.Div. 1996).

3. Phrase "willful and continuous" in NJ. Stat. Ann. § 52:13D-21 (i) means that the offending conduct involves not
only a pervasive and chronic disregard of the ethics laws but that the conduct must be: intentional with knowledge of its
wrongfulness, deliberate, conceived, and not merely negligent, heedless, or unintentional. Executive Comm'n on Ethical
Stds. v. Salmon, 295 N.J. Super. 86, 684 A.2d 930, 1996 N.J. Super. LEXIS 419 (App.Div. 1996).

4. Although a commissioner of the Board of Public Utilities (BPU) had committed six violations of the Conflicts of
Interest Law, N.J. Stat. Ann. § 52:13D-12 et seq., his conduct did not exhibit a willful disregard of the ethics standards
and therefore, his violations should only have been penalized at the lesser level specified in NJ. Stat. Ann. § 52:13D-
21(1). Executive Comm'n on Ethical Stds. v. Salmon, 295 N.J. Super. 86, 684 A.2d 930, 1996 NJ Super. LEXIS 419
(App.Div. 1996).

5. Mere knowledge of the applicable ethics standards will not suffice to sustain a "willful and continuous disregard"
finding under NJ. Stat. Ann. § 52:13D-21 (i) of the Conflicts of Interest Law; the conduct must be intentional with
knowledge of its wrongfulness,. deliberate, conceived, not merely negligent, and pervasive and chronic in order to
conform to the legislative use of the words "willful and continuous disregard"; short of an offender's conduct rising to
that level, the plain legislative intent was that the lesser level of sanctions authorized in N.J. Stat. Ann. § 52:13D-21(i)
would suffice. Executive Comm'n on Ethical Stds. v. Salmon, 295 N.J Super. 86, 684 A.2d 930, 1996 NJ Super. LEXIS
419 (App.Div. 1996).

6. Although the failure of a commissioner of the Board of Public Utilities (BPU) to follow-up on the billing and
payment for dinners that he attended that were hosted and paid for by a regulated electric utility constituted ethics
violations and although the commissioner had a working knowledge of and familiarity with the Conflicts of Interest Law
and the BPU Code of Ethics, the record did not support any inference that his failure to follow-up was intentional, andS his conduct did not exhibit a willful disregard of the ethics standards; therefore, his violations could be penalized only at
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the lesser level specified in N.J. Stat. Ann. § 52:13D-21(i) of the Conflicts of Interest Law. Executive Comm'n on Ethical
Stds. v. Salmon, 295 N.J. Super. 86, 684 A.2d 930, 1996 N.J. Super. LEXIS 419 (App.Div. 1996).

7. Conduct, to be considered willful under N.J. Stat. Ann. § 52:13D-21 (i) of the Conflicts of InterestLaw, must be
intentional and deliberate, with knowledge of its wrongfulness, and not merely negligent, heedless, or unintentional; the
willful conduct must involve more than a few isolated acts. Executive Comm'n on Ethical Stds. v. Salmon, 295 N.J.
Super. 86, 684 A.2d 930, 1996 N.J. Super. LEXIS 419 (App.Div. 1996).

8. Overlapping provisions of the Right to Know Law, N.J. Stat. Ann. § 47:]A-1 et seq. and the Conflicts of Interest
Law, N.J. Stat. Ann. § 52.13D-21, mandated that executive branch records, including fmanciai disclosure-statements, be
made available for public inspection and an order from the governor to do so did not violate N.J. Const. art. V, § 1,
para. 1. Kenny v. Byrne, 144 N.J. Super. 243, 365 A.2d 211, 1976 N.J. Super. LEXIS 669 (App.Div. 1976), affirmed by
75 N.J. 458, 383 A.2d 428, 1978 N.J. LEXIS 149 (1978).
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CASE SUMMARY:

PROCEDURAL POSTURE: Appellant alcohol bever-
age control agencies sought review of a judgment en-
tered-by the Superior Court, Appellate -Division (New
Jersey), which ordered-the transfer of a liquor license to
respondent applicant without special conditions. Appel-
-lants maintained that community sentiment could be con-
sidered in a person-to-person license transfer and that
conditions could be imposed on that transfer to allay
those concerns.

OVERVIEW: R espondent applicant sought to have a
liquor license, held by a delicatessen-restaurant, trans-
ferred to it. Members of the community objected to the
transfer because of their concern that respondent in-
tended to make the premises a primary bar operation.
Appellant alcohbl beverage control agencies conditioned
the transfer on the continued operation of the business as
a delicatessen-restaurant and prohibited any expansion of
the existing bar area. An appellate court ordered the
transfer on the license without the conditions. Appellants
sought review of that judgment, which was reversed. The
court noted that community sentiment could be consid-
ered in place-to-place transfers of licenses. Given the
extraordinary regulation of the sale of alcoholic bever-
ages, that concern was also found to be, under N.J. Stat.
Ann. § 33:1-26, an appropriate consideration in a pro-
posed person-to-person license transfer. Moreover, ap-
pellants had the authority, under N.J. Stat. Ann. § 33:1-
32, to impose conditions on respondent's desired license

transfer. The court found that appellants' conditions were
supported by the evidence before them and worked to
allay the legitimate concerns of the community.

OUTCOME: The court reversed the -appellate -court's
judgment,-which-ordered the transfer of a-liquor license

"-to respondent applicant without special conditions, be-
cause the concerns of a community could be considered
in a person-to-person transfer of a liquor license and that
conditions could be imposed such a transfer so long as
they served to allay the concerns of the community and
were evidentially supported.

CORE TERMS: license, person-to-person, community
sentiment, qualification, issuance, issuing, delicatessen-
restaurant, fitness, renewal, delicatessen, alcoholic bev-
erages, transferee, licensee, feet, public hearing, qualifi-
cation requirements, de novo hearing, current use, alco-
hol consumption, place-to-place, apprehension, con-
sumption, proscribed, sentiment, plenary, counter, feel-
ing, retail, tavern, holder

LexisNexis(R) Headnotes

Governments > Local Governments > Licenses
[HNI ]Community sentiment is a proper consideration in
place-to-place transfers and has given it effect in license
renewal applications.

Page 1



11

68 N.J. 44, *; 342 A.2d 204, .**;
1975 N.J. LEXIS 129, ***

* Criminal Law & Procedure > Criminal Offenses > In-
toxicating Liquors > Distribution & Sale > General
Overview
Estate, Gift & Trust Law. > Community Property >
General Overview
Governments > Local Governments > Licenses
[HN2]The sale of alcoholic beverages has always been
subject to extraordinary regulation. And although a per-
son-to-person transfer quite logically. suggests the nar-
rowed examination of an applicant's fitness as a license
holder, nevertheless it would be inimical to the legisla-
tive design to permit such a construction. Community
interest is best served by an attentive and sympathetic
attitude toward the sentiments of substantial numbers of
persons in the locality. Indeed, it makes little sense to
hold a public hearing unless one is prepared to giv;e due
consideration to expressions from the community. There-
fore, community sentiment may properly be heard and
should be given thoughtful consideration in person-to-
person license transfers. I

Governments > Local Governments > Licenses
[HN3]N.J. Stat. Ann. § 33:1-26 covers the procedure for
place-to-place and person-to-person transfers of license.

Governments > Local Governments > Licenses
[HN4]N.J. Stat. Ann. § 33:1-26 provides that once a
transfer applicant has demonstrated-qualification as an
original licensee, the issuing authority may transfer any
license issued. Implicit in the use of that expression is the
intention to impose a measure of discretion in the issuing
authority, presumably including discretion to deny a
transfer even though the qualification requirements of
N.J. Stat. Ann. § 33:1-25 are met. In addition, a holding
that compliance with the technical requirements of that
qualification statute automatically entitled an applicant to
have the license transferred would run counter to the
basic notions of an effective licensing system, whose
purpose it is to give the issuing authorities. sufficient dis-
cretion to protect the public interest. In.the face of the
discretion. implicit in .the "may transfer" language,
33:1-26 cannot be said to bar consideration of commu-
nity sentiment in a person-to-person transfer.

Governments > Local Governments > Licenses
[HN5]Conduct, as distinguished from the simple qualifi-
cation requirements of N.J. Stat. Ann. § 33:1-25, is an
appropriate area of inquiry.

OGovernments > Local Governments > Licenses
[HN6]See N.J. Stat.Ann. § 33:1-32.

Governments > Local Governments > Licenses
[HN7]In N.J. Stat. Ann. & 33:1-96, "renewals" are treated
as a category of "issuance." Inasmuch as this is remedial
legislation and should be liberally construed, e.g., N.J.
Stat. Ann. § 33:1-73, a transfer constitutes an "issuance"
for-purposes of N.J. Stat. Ann. § 33:1-32.

Administrative Law > Judicial Review > Standards of
Review > Arbitrary & Capricious Review
Governments > Local Governments > Licenses
[HN8]When the conditions imposed on a license transfer
are germane to the statutory scheme, they are not arbi-
trary or capricious.

COUNSEL: [***1] Mr. David S. Piltzer, Deputy At-
torney General, argued the cause for defendant-appellant
Division of Alcoholic Beverage Control (Mr. George F.
Kugler, Jr., .and Mr. William F. Hyland, Attorneys Gen-

- eral, attorneys; Mr. Piltzer on the brief).

Mr. John C. Pidgeon, Assistant Corporation Counsel,
argued the cause for the defendant-appellant City of
*Newark (Mr. William H. Walls, Corporation Counsel,
attorney; Mr. Salvatore Perillo, Assistant Corporation
Counsel, on the brief).

Vf•r. Ladislas F. Feher argued the cause for the-plaintiff-
respondent.

-JUDGES: For reversal-- Chief Justice Hughes and Jus-
tices Mountain, Sullivan, Pashman and Clifford. For
affirmance -= None. The opinion of the Court was deliv-
ered by Clifford, J.

OPINION BY: CLIFFORD

OPINION
[*46] [**205] We granted certification to the Ap-

pellate Division on the petition of the Municipal Board
of Alcoholic Beverage Control of the City of Newark
(hereinafter "Board"), 64 NJ. 155 (1973), to consider the
two issues presented therein: (a) whether community
sentiment can be considered by an issuing authority on
an application for person-to-person transfer of a plenary
retail consumption license; [***2] and (b) whether in
light of community sentiment [*47] conditions may be
placed on the license pursuant to N.J.S.A. 33:1-32. The
Appellate Division held, in an unreported opinion, that
"where a person-to-person transfer is involved, the only
question to be decided is whether or not the proposed
transferee qualifies as an original licensee" and that no
conditions may be imposed on this transfer.
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Plaintiff, Lyons Farms Tavern, Inc. (hereinafter
"Lyons"), was, in 1972, operator of a bar on Clinton
Place in Newark. It entered into a contract to purchase
the Chancellor Delicatessen, and in connection therewith
made application for a person-to-person [**2061 trans-
fer of the plenary retail consumption license issued to
Chancellor Delicatessen & Restaurant, Inc. (hereinafter
"Chancellor") for its premises at 378 Chancellor Avenue,
Newark. In due course a public hearing was held before
the Board, where a number of objectors appeared and
were heard. They did not question or oppose the qualifi-
cations of Lyons Farms as a license holder; rather, they
objected to what they perceived as Lyons' desire to ex-
pand the licensed premises from a delicatessen-restaurant
to a primary bar [***3] operation. Respondent denied
such plans, expressing its intention to continue the busi-
ness as it was then being conducted. The Board denied.
the application for transfer.

This decision was appealed to the Director of the
Division of Alcoholic Beverage Control (hereinafter
"Division"), and a de novo hearing was held. One of the
owners of Chancellor, the transferor, testified that he was
selling because of his doctor's advice to "go out of busi-
ness" on account of a heart condition. Although the
premises contained a twenty-two foot bar, he described
its current use as involving only approximately six feet,
with five or six stools. ' [*481 He had never committed
a license violation. The-stockholders of the--purchaser-
transferee, Lyons, were offered to--prove -their-fitness_-
The major stockholder, Alex Neu, stated that the other
bar which the company ran had been violation-free dur-
ing the 10 years of its operation. He was questioned
about the planned future operation of the Chancellor
premises. In response, Mr. Neu indicated that he in-
tended "to continue exactly as it has been operated * * *
a package store with a small bar and selling sandwiches."
It was to be operated [***4] "primarily as a delicatessen

*** (g)enreally in the same manner as it is conducted at
present."

I Chancellor's license permitted the use of the
entire bar, as determined (without deciding
whether prior permission for such use was re-
quired) by the Division on Chancellor's earlier
application. Chancellor Delicatessen v. Newark,
Bulletin 2000, Item 1 (1971). As we learned at
oral argument, the full twenty-two feet was used
only on rare occasions, it generally being covered
to give the appearance of a counter in connection
with the package goods operation.

Again objectors appeared to oppose what they char-
acterized as the expansionist tendencies of Lyons. They
generally described the neighborhood's effort at self-
improvement, made reference to the proximity of schools

and churches, expressed opposition to the influx of liquor
licenses driven into the south part of the City by urban
renewal of the Central Ward, and gave voice to their
apprehension that a Lyons takeover of Chancellor, would
"increase the output [***51 of alcohol consumption at
this new place" (presumably on the assumlition that the
entire length of the bar would be used).

The Hearer's report focused specifically on this last
stated apprehension and pointed out that the "total rejec-
tion of transfer by the Board surrounds only the antici-
pated extension or. enlargement of the bar facilities." He
recommended that the person-to-person transfer be ap-
proved subject to the condition that utilization of the bar
not be expanded and that the premises continue to be
operated as before. Written exceptions and answers to
the report were filed, after which the Director issued his
Conclusions and Order. He found that the worthiness of
the applicant was not in issue, that the applicant had in-
Adicated his intention to operate the premises primarily as
a delicatessen-restaurant, and permitted the transfer sub-
ject to two conditions: (1) [*49] the premises had to be
operated ."as a bona fide delicatessen-restaurant as de-
fined by N.J.S.A. 33:1-1 (t)" and (2) no other bar could
be used except the present one, and that only to the ex-
tent of its current use, which he determined to be "ap-
proximately eight feet."

At this point Lyons apparently [***61 shifted its po-
sition. Not-now -being satisfied with license burdened
withthese-conditions, it appealed to the Appellate -Divi-
sion. This resulted in a reversal of the Director's decision
[**207] and an order that the transfer of the license be
without special conditions. We reverse and reimpose
those conditions.

Appellants argue first that community sentiment
may-be considered in a person-to-person license transfer
and-that the inquiry should not be restricted solely to the
fitness of an applicant. This Court has found
[FINI]community sentiment to be a proper consideration
in place-to-place transfers, Borough of Fanwood 1.
Rocco, 33 N.J. 404. 412-13 (1960), and-has given it ef-
fect in license renewal applications, Bd. of Comm'¶rs of
Bayonne v. B & L Tavern, Inc. 42 N.J. 131. 134 (1964);
but we have not heretofore expressly approved its con-
sideration in person-to-person transfers.

We note that [HN2]the sale of alcoholic beverages
has always been subject to extraordinary regulation. E.g.,
Paulv. Gloucester County, 50 N.J.L. 585. 595 (E. & A.
1888); Boller Beverages, Inc. v. Davis, 38 N.J. 138. 150
(1962). And although a person-to-person transfer quite
logically [***7] suggests the narrowed examination of
an applicant's fitness as a license holder, nevertheless it
would be inimical to the legislative design to permit such
a construction. See Boroueh of Fanwood i'. Rocco, su-
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pra, 33 N.J. at 411-13. Community interest is best served
W by "an attentive and sympathetic attitude toward the sen-

timents of substantial numbers of persons in the local-
ity." Lvons Farms Tavern. Inc. v. Municipal Bd. of
A.B.C., Newark, 55 N.J. 292. 306-07 (1970). See
Borou gh of Fanwood v. Rocco supra, 33 N.J. at 415.
Indeed, it .makes little sense to hold a public hearing
unless, one is [*501 prepared to give due consideration
to expressions from the community. Therefore, we con-
clude that community sentiment may properly-be heard
and should be given thoughtful consideration in person-
to-person license transfers.

Neiden Bar & Grill, Inc. v. Municipal Bd. of A.B.C..
Newark, 40 N.J. Super. 24 (App. -Div. 1956), and
N.J.S.A. 33:1-26, both relied on by the Appellate Divi-
sion, do not compel an opposite result. [HN3]The statute
covers the procedure for place-to-place and person-to-
person transfers of license. [HN41I-t provides that once a
transfer applicant [***8] has- demonstrated qualification
as an original licensee, the issuing authority "may trans-
fer any license issued * * *" (emphasis supplied). Im-
plicit in the use of the emphasized expression is the in-
tention to impose a measure of discretion in the issuing
authority, presumably including discretion to deny a
transfer even though the qualification requirements of
N.J.S.A. 33:1-25 are met. In addition, a holding that

* compliance with the technical requirements of that quali-
fication statute -automatically entitled -an applicant to
have the license transferred would-mru :counter to our-
basic notions of an -effective licensing system, whose
purpose it is to give the issuing authorities sufficient dis-
cretion to protect the public interest. See Liptak v. Div.
of A.B.C., 44 NUJ. Super. 140, 143 (App. Div.), certif.
den., 24 N.J. 222 (1957). In the face of the discretion
which we find implicit in the "may transfer" language,
N.J.S.A. 33:1-26 cannot be said to bar consideration of
community sentiment in a person-to-person transfer.

Nor does Neiden, supra, stand -for the proposition
that only the transferee's qualifications under the statute
may be considered. There the [***9]., person-to-person
transfer had been approved by both the local -board and
the Director. Opposition was expressed by other tavern
owners who argued that the transferee was unfit because
he had engaged in deceptive practices. These practices,
however, had previously been reviewed and specifically
proscribed by the Director, in compliance [*513 with
whose ban the applicant had refrained from those prac-
tices. The court affirmed approval of the license transfer,
observing that the applicant met the qualifications of an
original licensee and that his earlier activities did not
mark him as unfit. As the Director observes in the case
before us, "the apprehended conduct [in Neiden] was

O already [**208] proscribed by regulations and needed
no reinforcement by a special condition applicable only

to the license in question." The case does not support
respondent's position but does demonstrate that
[HN5]conduct, as distinguished from the simple qualifi-
cation requirements of N.J.S.A. 33:1 -25, is an appropriate
area of inquiry.

If resort may be had to the feelings of the commu-
nity with respect to a person-to-person transfer, we must
next inquire whether the Director has the authority
***103 to give recognition to that community sentiment

in the form of special conditions on the license rather
than by simply denying the transfer. 2 The Director found
his authority to impose conditions in this case specifi-
cally in [HN6]N.J.S.A. 33:1-32, reading as follows:

Subject to rules and regulations, each is-
suing authority by resolution, first ap-
proved by the commissioner, may impose
any condition or conditions to the issu-
ance of any license deemed necessary and
proper to accomplish the objects of this
chapter and secure compliance with the
provisions hereof, and all such licenses
shall become effective only upon compli-
ance with the conditions so stated and
shall be revocable for subsequent viola-
tion thereof.

2 The propriety of the transfer itself is not be-
fore us, nor was it before the Appellate Division.
The entire argument focuses on the imposition of
special conditions on a person-to-person transfer.

The Appellate Division, in denying that any such
power could be derived from this statute, apparently
[***11] assumed that "issuance" as used in this statute
applies only to the original granting of a license, not to
transfers.. But elsewhere the, act uses "issuance" in a
sense other than "original [*523 grant." So, [HN7]in
N.J.S.A. 33:1-96, "renewals" are treated as a category of
"issuance." Inasmuch as this is remedial legislation and
should be liberally construed, e.g., N.J.S.A. 33:1-73;
Borough of Fanwood v. Rocco. supra, we conclude that a
transfer constitutes an "issuance" for purposes of N.J S.A.
33:1-32. This interpretation is in keeping with the pur-
poses of the act, among which are' to limit the evils of
alcohol consumption and to promote temperance and the
public welfare.

This leads to the question, of whether the Director, in
imposing conditions on the license transfer, acted in a
reasonable manner in honoring the local sentiment ex-
pressed both at the Board meeting and at the de novo
hearing. Admittedly the community feeling towards the
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O applicant was directed not at any lack of fitness, the prin-cipal condition of a person-to-person transfer, see Neiden
Bar & Grill, Inc. v. Municipal Bd. of A.B.C., NIewark,
supra, but at the alleged predilection of Lyons to [***12]
alter and enlarge the use of the premises at some future
time to the detriment of the community.

If this were an appeal from an outright denial of
transfer, we no doubt would look differently upon the
substance of the objections since they are "mere assump-
tions" -of how Lyons intends to conduct business on the
Chancellor premises. See Neiden Bar & Grill, supra. 40
N.J. Super. at 29; but cf Lyons Farms Tavern, Inc., su-
pra. 55 NJ. at 302. But here the transfer was approved.
The conditions which have been imposed, although not
directed to an existing problem, cf Bd. of Comm'rs of
Belmar v. Div. of A.B.C., 50 NJ. Super. 423. 425 (App.
Div. 1958) (license, subject to conditions at a previous
"trouble spot"), do work to allay fears harbored by the
community that the premises would change in character
from a delicatessen-restaurant to a primary bar and in use
from a small to a full bar. There was ample testimony on

the record from which the Director could have deter-
mined that these fears were substantial and widespread.
[H-N8] [*53] The conditions are germane to the statutory
scheme and are not arbitrary or capricious. Further, they
embody no more restrictions [***131 than those which
Lyons had repeatedly -stated would conform to its in-
tended mode of operation in any event; [**209] they
make the applicant's express intentions binding. Cf Bd..
of Comm'rs of Bayonne v. B. & L. Tavern, Inc., supra. 42
N.J at 134. Lyons is nowise foreclosed by this decision
from petitioning, at the time of license renewal, to have
the conditions removed from its license. The question
then will become whether the public good is served by
striking those conditions. See Bd. of Comm'rs of Belmar
v. Div. of A.B.C., supra, wherein conditions were lifted
from the license because the public need was no longer
served by their continued imposition.

The judgment of-the Appellate Division disallowing
the imposition of special conditions on a person-to-
person license transfer is.reversed.
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IN THE MATTER OF JAMES A. McGOVERN, SUBDEALER, APPELLANT, v.
FLOYD R. HOFFMAN, DIRECTOR OF THE OFFICE OF MILK INDUSTRY OF
THE DEPARTMENT OF AGRICULTURE OF THE STATE OF NEW JERSEY,
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March 19, 1962, Decided

SUBSEQUENT HISTORY: Certification denied by
McGovern v. Hoffman, 37 NJ. 230, 181 A.2d 12, 1962
N.J. LEXIS 335 (1962)

CASE-SUMMARY:

PROCEDURAL POSTURE: Appellant licensee sought
review of an order from respondent Director of the Of-
fice of the Milk Industry (New Jersey); which revoked
appellant's subdealer's license on the ground that appel-
lant violated a condition of his license imposed by re-
spondent at the time of its issuance.

OVERVIEW: After appellant licensee was issued a
subdealer's license, respondent Director of the Office of
the Milk Industry -revoked appellant's license on the
ground that appellant violated a condition of his license
imposed by respondent at the time of its issuance. Appel-
lant sought review. The court affirmed respondent's or-
der. A reading of the Milk Control Act, N.J. Stat. Aim. I
4:12A-1 et sei., as a whole convinced the court that the
power in respondent reasonably to condition the issuance
of a license, and to revoke for noncompliance with such
condition, was not delimited as appellant contended.
Even if N.J. Stat. Ann. .§ 4:12A-35(1 1) was of question-
able application to the facts, the broader ground of revo-
cation, namely, violation of any condition, furnished
sufficient basis for the action taken. The court therefore
concluded that respondent did not exceed his statutory
power in conditioning appellant's subdealer's license at
the time of issuance. The condition imposed was not

arbitrary, capricious, or discriminatory, but constituted a
reasonable regulation designed to protect the industry
and the revocation of appellant's license by respondent
was fully supported by the proof.

OUTCOME: The court-affirmed respondent Director of
the Office of the Milk Industry's order revoking appellant
licensee's subdealer's- license because respondent did not
exceed his statutory power under the Milk Control Act in
conditioning appellant subdealer's license at the time of
issuance where the condition imposed constituted a rea-
sonable regulation designed to protect the industry.

CORE TERMS: license, milk, subdealer's, issuance,
licensee, revoked, revocation, condition imposed, grant a
license, conditionally, suspended, revoke, truck driver,
conditioning, delivery, route, Control Act, condition an-
nexed, secret agreement, statutory power, fundamental
purpose, right to impose, designed to serve, partnership,
demoralize, regularly, preceding, convinces, breached,
preceded

LexisNexis(R) Headnotes

Governments > State & Territorial Governments > Li-
censes
[HNI]See N.J. Stat. Ann. 4 4:12A-35(l i).

Governments > Agriculture & -Food > Product Quality
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[11N2]See N.J. Stat. Ann. § 4:12A-21.

Governments > Agriculture & Food > Processing,
Storage & Distribution
[H4N3]See N.J. Stat. Ann. § 4:12A-26.

Governments > State & Territorial Governments > Li-
censes
[I{N4]ln N.J. Stat. Ann. § 4:12A-34 express recognition
is given to the power of the Director of the Office of the
Milk Industry (director) to condition or limit, a license
before declining to grant a license or conditioning or
limiting a license the director shall give notice to the
applicant and afford him an opportunity to appear and be
heard with respect thereto.

Governments > State & Territorial Governments > Li-
censes
[HN5]Additional provisions of N.J. Stat. Ann. § 4:12A-
35 specify that the Director of the Office of the Milk
Industry may decline to grant a license or to- issue one
conditionally when satisfied that the applicant has com-
mitted any act, which may demoralize the price structure
of milk. N.J. Stat. Ann. § 4:12A-35(4); that the applicant
or licensee has violated any of the provisions of this act,
or any of the rules, regulations or orders of the director
or has violated-any of the provisions of similar laws or of
orders, rules, and regulations issued thereunder, which
have preceded this act. N.J. Stat. Ann. § 4:12A-35(12).

Governments > Legislation > Effect & Operation >
Operability
[HN6]See N.J. Stat. Ann. § 4:12A-48.

Governments > State & Territorial Governments > Li-
censes
[HN7]The scope of the Director of the Office of the Milk
Industry's authority to revoke a license is no less than
that expressly, or implicitly, granted to him to issue a
license on condition, and includes the right to revoke for
violation of any condition, which is designed to serve the
fundamental purposes of the Milk Control Act, N.J. Stat.
Ann. § 4:12A-1 et seq.

Administrative Law > Judicial Review > Standards of
Review > General Overview
[HN8]In reviewing orders of administrative bodies
charged with the regulation and policing of commerce in
which the public interest is great, courts should not stand

on the niceties, which are applied to the examination of
indictments in the criminal law, when the scope of an
administrative order designed to serve the public welfare
is well known to a licensee, and his violation of it is fla-
grant.

Administrative Law > Judicial Review > Standards of
Review > General Overview
-[HN9]An appellant cannot blow hot and cold and take a
position contrary to that taken in the proceedings it in-
voked to obtain a commission's approval.

COUNSEL: [***1] Mr. Ralph C. DeRose argued the
cause for appellant (Messrs. Adams, DeRose, Bliablias &
Serratelli, attorneys).

Mr. Marvin M. Wodlinger, Deputy Attorney General,
argued the cause for respondent (Mr. Arthur J. Sills, At-
torney General of New Jersey, attorney).

JUDGES: Goldmann, Freund and Foley. The opinion of
the court was delivered by Foley, J.A.D.

OPINION BY: FOLEY

OPINION

[*201] [**524]- This is an appeal from a determi-

nation-and order of thezDirector-of the Office of-M-ilk
Industry-(OM.I.), revoking plaintiffs subdealer's license
on the ground that the licensee violated a condition of his
license imposed by the Director at the time of its issu-
ance.

On August 26, 1960, following a hearing, plaintiffs
application for a subdealer's license was granted. An-
nexed to the license was the following condition:

[*2021 "This license is granted upon

the following express condition: The li-
censee, in his activities as a subdealer, is
not to employ or to associate with in a
business capacity any person who previ-
ously has been responsible in whole or in
part for any act on account of which a li-
cense may be denied, suspended or re-
voked pursuant to the provisions of
[***2] the Milk Control Act. ( N.J.S.A.
4:12A-1 et seg.)"

Prior to the issuance of the license appellant had been
employed as a milk truck driver by the E.J. McGovern
Dairy Products, Inc., a New Jersey corporation which
held a subdealer's license. His brother Eugene• J.
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McGovern was president of this corporation, and in
managerial charge of its operation. Pursuant to N.J.S.A.
4:12A-35 this license had been revoked because the
company, through Eugene J. McGovern, had (1) pur-
chased milk at prices lower than the minimum fixed by
O.M.I., (2) done so pursuant to a secret agreement be-
tween the dealer and the licensee for their payment, and
(3) then filed a false sworn monthly report-with O.M.L
that it had made no purchases at prices lower than the
minimum price fixed by O.M.I. The revocation was af-
firmed by this court. See, In re E.J. McGovern Dajiw
Products, 60 .N.J. Super. 163 (App. Div. 1959), affirmed
o.b. 31 YJ. 601 (1960).

At the hearing on plaintiffs application for a sub-
dealer's license he was interrogated concerning his possi-
ble business association with his brother Eugene, in the
event that his application were granted. In this connec-
tion [***3] the following appears in therecord:

"Q. Now, to make this very clear,
should you be granted a license, -would
you have any relationship whatsoever, be
it by even a debt or by silent partnership
or anything along these lines, with E. J.
McGovern?

A. No, sir, none whatsoever.

Q. Would-you have any relationship
again in a broader sense with---E.J.
McGovern Dairy Products Corporation?

A. No, sir."

The license was then issued with the quoted condition
inserted.

[*2031 Subsequently, O.M.I. issued an order to
show cause why plaintiffs license should not be sus-
pended or revoked, and a hearing thereon was conducted
on November 21, 1960. At that hearing testimony was
adduced through several witnesses, which established
that on a number of specified dates between October 31,
1960 and November 17, 1960 Eugene J. McGovern had
been observed making deliveries of milk to certain of
plaintiffs customers. When called as a witness by appel-
lant, Eugene admitted that on nine or ten occasions dur-
ing the period mentioned he had made deliveries of milk
in his brother's behalf. His explanation was that he did
so at his brother's request, when truck drivers regularly
assigned [***41 to routes did not appear for work, and
that he was not paid for his services. Upon the testimnoy
described the Director revoked the license, holding:

"The testimony * * convinces me that
Eugene McGovern operated a route for

James McGovern regularly during the two
months preceding the hearing. James
McGovern was aware of this situation and
further was aware that it was in violation
of N.J.S. 4:12A-35(11). (This section
specifically covers [**525] the employ-
ment of persons who were responsible for
an act on account of which a license may
be revoked.) Eugene McGovern is such a
person. 1, therefore, find that James
McGovern breached the condition an-
nexed to his subdealer's license and vio-
lated N.J.S. 4:12A-35(11)."

NJS.A. 4:12A-35 provides:

[HN1]"The director after hearing duly
held in accordance with the provisions of
this act, may decline to grant a license or
may issue a license conditionally, * * *
when satisfied of the existence of any of
the following:

(11) That the applicant or licensee is
a partnership, corporation, firm or asso-
ciation- and any individual holding any
position or interest or power or control
therein has previously been responsible
[***5] in whole or in part for any act on
account of which a license may be denied,
suspended or revoked pursuant to the pro-
visions of this section or law or the simi-
lar laws which preceded it. * * *"

Plaintiff challenges this action of the Director upon
the grounds that (1) he exceeded his statutory power and
authority [*2041 in imposing a condition in the license,
(2) the condition imposed was arbitrary, capricious. and
discriminatory, and (3) the circumstances of the alleged
violation of the condition did not constitute a practice,
the control and punishment of which were within the
authority of the defendant.

In challenging the jurisdiction of the Director to re-
voke the plaintiffs license in the circumstances outlined,
plaintiff argues that the authority in the first instance to
grant a license conditionally, under N.J.S.A. 4:12A-35, is
limited to the imposition of a condition relating to the
conduct of the applicant prior to the hearing on the ap-
plication for license. Hence, argues plaintiff, since the
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condition imposed had no relation to his own conduct,
but rather to the prior conduct of his brother Eugene,
there was. no legislative sanction for the imposition
[***61 of the condition in -question. On this premise
plaintiff argues also that NJ.S.A. 4:12A-35( 1) vests
revocation authority in the Director only where the ap-
plicant or licensee has prior to the issuance of the license
committed an act on account of which a license may be
denied, suspended, or revoked. So, claims plaintiff, there
is no factual basis for revocation in this case.

Even if' it be assumed that these contentions rest
upon a fair analysis of N.J.S.A. 4:12A-35(l 1), a reading
of the act as a whole convinces us that the power in the
Director reasonably to condition the issuance of a li-

'cense, and to revoke for noncompliance With such condi-
tion, is not so delimited.

The fundamental purpose of the Milk Control Act is
to serve the public interest in the milk industry 'by pre:
serving the agricultural interests engaged in the produc-
tion of this indispensable commodity. To further this.
end the Legislature endowed the Director with broad
administrative [*205] and quasi-judicial authority. For
example, in enumerating the powers of the Director, it
provides:

[HN2]"The director may * * * super-
vise, regulate and control the entire milk
industry of the State of[***'7] New Jer-
sey, including * * * transportation, dis-
posal, sale *** or distribution of milk * *
* in every way necessary to carry out the
purposes of this act and necessary to con-
trol or prevent unfair, unjust, destructive
or demoralizing practices which are likely
* ** to interfere with the maintenance of
a fresh, wholesome supply of sanitary
milk for the consumers of -this State *"
• ." IJ.S.A. 4:12A-21.

The statute is replete with references to the Direc-
tor's right to impose conditions on the issuance of a li-
cense. In some instances the grant of this authority is
explicitly set [**526] down, in others.it appears implicit
in the pattern of the legislation. Among other statutory
provisions the following may be noted:

[HN3]"To effectuate the orderly sale
and distribution of milk between dealers,
processors, subdealers and stores, and
carry out the provisions of this act, the di-
rector is hereby empowered to promulgate
and enforce conditions, terms and credit

regulations governing such sales."
N.S.A. 4:12A-26 (Emphasis added)

[HN4]

In N.J.S.A. 4:12A-34 express recognition is given to
the power of the Director to condition or limit a license:

"Before [***8] declining to grant a li-
cense or conditioning or limiting a license
* * * the director shall give notice to the
applicant * * * and afford him an oppor-
tunity to appear and be heard with respect
thereto ** *." (Emphasis added)

[HN5]
'Additional provisions of NJ.S.A. 4:12A-35, supra,

specify that the Director may decline to grant a license or
to issue one conditionally when satisfied:

"(4) That the applicant * * * has com-
mitted any act * * * which may demoral-
ize the price structure of milk **

(12) That the applicant or licensee
has violated any of the provisions of this
act, or any of the ru-les,-regulations or or-
ders of the [*206] director or has vio-
lated any of the provisions of similar laws
or of orders, -rules and regulations issued
thereunder which have preceded' this act."

The foregoing recital demonstrates a .legislative in-
tention to confer on the Director the broadest of powers
(including the conditioning of a license at the time of its
issuance) in order to attain the ultimate statutory objec-
tives. If there be any doubt as to the intended latitude 'of
the- director's regulatory authority, it is dispelled by
N.XJS.A. 4:12A-48 which [***9] provides:

[HN6]"The operation and effect of any.
provision of this act conferring a general
power upon * * * the director shall -not be
impaired or qualified by the granting to *
* * the director * * * of a specific power
or powers, not inconsistent with the provi-
sos contained in [N.J.S.A. 4:12A-21] * *
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Plainly, in the light of the interrogation of the plain-
tiff at the hearing on his application for a subdealer's
license, the object of the condition imposed was to fore-
close the possibility that Eugene J. McGovern, who had
previously violated N.J.S.A. 4:12A-30 (prohibiting a se-
cret agreement for price reduction), would have any
business connection whatever with plaintiff should the
license be issued. That the prior violation by Eugene J.
McGovern was one which tended to demoralize the price
structure of milk cannot be doubted. Clearly, the right to
impose a condition on a license which would forestall the
creation of or the resumption of such a practice inhered
in the statutory powers of the Director heretofore noted.

Fully aware of the condition in the license, the im-
portance attached to it by the Director, and the purpose
of it, plaintiff, nevertheless, permitted [* * * 101 Eugene J.
McGovern to fill the duties of a truck driver on plaintiffs
milk delivery route. By doing so plaintiff personally vio-
lated the condition of the license and became subject to
revocation proceedings.

[HN7]The scope of the Director's authority to re-
voke a license is no less than that expressly, or implic-
itly, granted [*207] to him to issue a license on condi-
tion, and includes the right to revoke for violation of any
condition which is designed to serve the fundamental
purposes of the act. As we have already noted, the Di-
rector found that plaintiff had "breached the condition
annexed to liis-subdealer's license and violated N.JS.A.
4:12A-35(11-)." Thus, even if it [**527] may be-said-
that NJ.S.A. 4:12A-35(l1) is of questionable application
to the facts in this case the broader ground of revocation,
namely, violation of any such condition, furnished suffi-
cient basis for the action taken.

[HN8]In reviewing orders of administrative bodies
charged with the regulation and policing of commerce in
which the public interest is great, courts should not stand
on the niceties which are applied to the examination of
indictments in the criminal law, when, as here, the scope
[***I 1 of an administrative order designed to serve the
public welfare is well known to a licensee, and his viola-
tion of it is flagrant.

We therefore conclude that the Director did not ex-
ceed his statutory power in conditioning the subdealer's
license at- the time of issuance, that the condition im-
posed was not "arbitrary, capricious or discriminatory,"
as plaintiff contends, but constituted a reasonable regula-
tion designed to protect the industry; and further that the
revocation of the license by the Director was fully sup-
ported by the proofs.

II.

In the preceding point we have dealt with the condi-
tion imposed, and the right of the Director to impose it,
on the merits. We deem it advisable to observe that the
raising of these issues by the plaintiff comes too late. If
at the time of the issuance of the license plaintiff ques-
tioned either the Director's right to grant it conditionally,
or the reasonableness of the condition, it was his privi-
lege to reject- the proffer and raise the issue of the Direc-
tor's lack of authority or arbitrariness in an appropriate
proceeding. Instead, he took the license in its qualified
state, andenjoyed-the privileges which it conferred upon
him. By doing [**.*121 so [*208] he may not now be
heard to complain of a condition which he willingly ac-
cepted. As was aptly said in Callanan Road Improve-
ment Co. v. United States, 345 U.S. 507, 513, 73 S. Ct.
803, 806,97 L. Ed. 1206 (1953):

[HN9]-"The appellant cannot blow hot
and coldand-take now-a position contrary
to that taken in the proceedings it invoked
to obtain fhe Commission's approval.. If
the appellant then had-taken the position it
seeks now, the Commission might con-
ceivably have refused its approval of the
transfer. The appellant accepted the trans-
fer with the limitations contained in the
certificate."

Affirmed.
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CASE SUMMARY:

PROCEDURAL POSTURE: Appellant, the Merit Sys-
-tem- Board, challenged-.a ruling, of the- Superior Court,
Appellate-Division (New-Jersey); which reversed appel-
lant's decision denying certain sick-leave- injury -benefits
to appellee employee and awarded those benefits to ap-
pellee.

OVERVIEW: Appellee employee developed carpal
tunnel syndrome in her left hand, and later in her right
hand. This was a result of her employment, which con-
sisted of clerical and bookkeeping duties: As a result,
appellee was off from work for a few months due to her
left hand disorder, and was later off for a few months
when her right hand condition was -diagnosed and
treated. Years later appellee was again off from work due
to continuing problems with her left hand. Appellee filed
a claim for sick-leave injury (SLI) benefits and appellant,
the Merit System Board, granted benefits for the original
periods of disability but not for the period which oc-
curred several years later. Appellant reasoned that bene-
fits were limited to a period beginning on the initial date
of injury and ending one year later. Appellee challenged
that ruling and the Superior Court reversed and held that
benefits should have been awarded for each period of
disability. Appellant challenged that ruling and the Su-
preme Court.of New Jersey reversed. The court rein-
stated appellant's initial ruling and held that the one year
limitation period was reasonable and within appellant's
power of statutory interpretation.

OUTCOME: The court reversed the Superior Court
ruling, which reversed a decision of appellant, the Merit
System Board, that denied certain sick-leave injury bene-
fits to appellee employee and awarded those benefits to
appellee. The court reinstated appellant's original deci-
sion and held that limiting sick-leave injury benefits to a
period of one year from -the- date of disability was a rea-
-sonable interpretation of-the-applicable regulation.

CORE TERMS: disability,' illness, carpal tunnel syn-
drome, disorder, surgery, repetitive, pain, workers' com-
pensation, work-related, year period, progressive, dis-
ease, hiatus, cap, keyboard, return to work, sick leave,
occupational, degenerative, personnel, occurring, aggre-
gate, disabled, wrist, onset, stress, period of time, legisla-
tive policies, continuation, compensable

LexisNexis(R) Headnotes

Labor & Employment Law > Leaves of Absence > Gen-
eral Overview
Workers' Compensation & SSDI > Compensability >
Course of Employment > General Overview
Workers' Compensation & SSDI > Coverage > Em-
ployment Relationships > Governmental Employees
[HNI] N.J.Stat. Ann. § I IA:6-8 authorizes the Depart-
ment of Personnel to promulgate rules governing leaves
of absence for career senior executive and unclassified
employees in the state service due to injury or illness
directly caused by and arising from state employment.
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Workers' Compensation & SSDI > Remedies Under
Other Laws > General Overview
[HN2]If the Merit System Board chooses to establish a
one-year maximum for the receipt of benefits, an em-
ployee whose injury or illness is reported in a timely
fashion should not suffer a loss of benefits because there
is a medical or practical necessity for a sufficiently long
hiatus between stages of treatment so as to extend its
entire course beyond one year; as long as the total of
benefits received does not exceed a year's worth of salary
continuation.

Workers' Compensation & SSDI > Benefit Determina-
tions > General Overview
Workers' Compensation & SSDI > Compensability >
Injuries> General Overview
Workers' Compensation & SSDI > Remedies Under
Other Laws > General Overview
[HN3JAn employee who is disabled due to a work-
related injury or illness shall be granted a leave of ab-
sence with pay. Benefits are limited to a period begin-
ning on the initial date of the injury or illness and ending
one year from that date. Benefits shall not be paid for
any absence from work occurring more than one year
from the initial date of. the injury or illness, even if the
aggregate period of disability does not exceed one year.

Labor & Employment Law > Disability & Unemploy-
ment Insurance > Disability Benefits > General Over-
view
Workers' Compensation & SSDI > Remedies Under
Other Laws > General Overview
[HN4]Provable claims of carpal tunnel syndrome will be
-recognized but sick-leave injury benefits will be limited
to one year from the first date of disability from work.

Administrative'Law > Judicial Review > General Over-
view
[HN5]Courts have only a limited role to play in review-
ing the actions of other branches of government. In light
of the executive function of administrative agencies, ju-
dicial capacity to review administrative actions is se-
verely limited.

Administrative Law > Judicial Review > Standards of
Review

Business & Corporate Law > Agency Relationships >
Authority to Act > Actual Authority > Implied Authority
ý> General Overview
[HN6]Courts can intervene only in those rare circum-
stances in which an agency action is clearly inconsistent

with its statutory mission or other state policy. Although
sometimes phrased in terms of a search for arbitrary or
unreasonable action, the judicial role is generally re-
stricted to three inquiries: (1) whether the agency's action
violates express or implied legislative policies, that is,
did the agency -follow the law;* (2) whether the record
contains substantial evidence to support the findings on
which the agency bases its action; and (3) whether, in
applying the legislative policies to the facts, the agency
clearly erred in reaching a conclusion that could not rea-
sonably have been made on a showing of the relevant
factors.

Administrative Law > Judicial Review > Standards of
Review
Workers' Compensation & SSDI > Compensability >
Injuries > Occupational Diseases
[HN7]On the question of interpretation, courts normally
defer to agency determinations and their enabling act so
long as the interpretation is reasonably debatable.

Criminal Law & Procedure > Appeals > Standards of
Review > General Overview
Workers' Compensation & SSDI > Benefit Determina-
tions > General Overview
Workers' Compensation. & SSDI > Compensability >
Injuries.> General Overview
[HN8]It is not-an irrationar choice of-policies-to establish
a fringe benefit for state employees that differentiates
between an employee whose injury and treatment neces-
sitate an immediate and protracted absence from work,
and an employee whose treatment and absences from
work may fall beyond one year from the date of the ini-
tial injury. Such a classification is not suspect.

SYLLABUS

(This syllabus is not part of the opinion of the Court.
It has been prepared by the Office of the Clerk for the
convenience of the reader. It has been ýneither reviewed
nor approved by the Supreme Court. Please note that, in
the interests of brevity, portions of any opinion may not
have been summarized).

IN THE MATTER OF IRENE MUSICK,
DEPARTMENT OF CORRECTIONS (.A-27-95)

Argued October 11, 1995 -- Decided February 1,

1996

O'HERN, J., writing for a unanimous Court.

Sick-leave injury (SLI) benefits for State employees
who sustain work-related injuries are benefits that are
supplementary to otherwise collectible workers' compen-
sation benefits. The issue on appeal is the validity of an0
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. agency interpretation of a regulation that would limit SLIbenefits to a one-year period following the first date of
disability from work.

Irene Musick contracted carpal tunnel syndrome in
connection with her employment as a clerk-bookkeeper
in the New Jersey Department of Corrections (DOC).
Carpal tunnel syndrome (CTS) [***2] is a disease of
the musculoskeletal system most often associated with
the stress arising from the repetitive movement of the
hands, in this case, across a computer keyboard. The
symptoms of CTS are pain, numbness in the hands, and
sometimes pain radiating to the back. The effects of this
disease are painful and can be disabling.

On August 14, 1989, Musick was referred by her
employer to a DOC physician because of pain and
numbness in the' fingers of her left hand and pain in her
left arm and shoulder. The DOC physician examined her
and then referred her to West New Jersey Occupational
Health Services (WJO). Doctors at WJO diagnosed CTS
of the left hand and told Musick to stay out of work.
However, the DOC personnel office ordered her to return-
to work on August 28, 1989, in disregard of the doctor's
order. Because of extreme pain, Musick was referred by
her doctor to an orthopedic surgeon who operated on
Musick's left hand on September 21, 1989. She, was
cleared to return to work on November 27, 1989.

Musick's employer denied her claim for SLI benefits
for the -period between August 14 and November 27,
1989. The employer contended that Musick-had failed to
establish that her condition [***3] was woik-related.
Musick appealed this denial of benefits to the Merit Sys-
tem Board (the Board). Musick relied on the opinion of
her doctor that the left-hand CTS was work-related. Ini-
tially, the Board denied Musick any SLI benefits for her
left-hand CTS. Musick appealed to the Appellate Divi-
sion. That court remanded the matter to await the out-
come of other matters pending in the Appellate Division.

Shortly after the remand, Musick began suffering
from pain in her right hand, which was diagnosed as
work-related CTS. Musick underwent surgery on the
right hand on September 3, 1991. On September 16,
1991, Musick was again diagnosed with CTS of her left
hand and had a second surgery on October 15, 1991.

On January 6, 1992, the Board issued its final deci-
sion in respect of Musick's CTS-related SLI claims. The
Board found that she was disabled from work from Au-
gust 14, 1989, until November 27, 1989, due to left-hand
CTS, and was disabled from August 6, 1991, until Octo-
ber 9, 1991, as a result of right-hand CTS. The Board
further found that Musick was disabled from October 9,
1991, until December 2, 1991, as a result of recurrence

Uof CTS in her left hand. The Board granted Musick SLI
benefits [***4] for the period of August 14 through No-

vember 27, 1989, for left-hand CTS and from August 6
through October 9, 1991, for right-hand CTS. The Board
denied SLI benefits for left-hand CTS from October 9
through December 2, 1991, finding that this was just a
continuation of Musick's disability from the 1989 claim.
Relying on NJA.C. 4A:6-1.6(b)3, the Board concluded
that SLI benefits are limited and are not compensable for
disabilities that continue for more than a one-year period.

On appeal, the Appellate Division reversed and re-
manded the case for an award of SLI benefits reflecting
the 1991 recurrence in Musick's left hand. The Appellate
Division found that the disability was related to her work
and that there was no reasonable basis to penalize Mu-
sick-for the hiatus in her disability of that hand. The Ap-
pellate Division reasoned that there was nothing in the
enabling statute, NJ.S.A. I IA:6-8, to indicate that the
Legislature had any contrary intent. Therefore, the court
invalidated N.J.A.C. 4A:6-1.6(b)3 to the extent that it
would cap the benefits at one year from the date of in-
jury.

The Supreme Court granted the Board's petition for
certification.

HELD: Given [***5] the Merit System Board's bal-
anced approach to recognition of repetitive stress injuries
and its overall need to allocate available resources
among all State employees, the Board's policy determi-
nation-to limit SLI benefits to one year from the first date
of4he-disability is within the-agency's statutory mandate,
and application of that policy to Irene Musick does not
constitute such a clear abuse of discretion as to warrant -

judicial intervention.

1. Prior to October 1991, claims for SLI benefits for
CTS were routinely denied. By late 1991, the Board rec-
ognized that that policy needed to be changed and, ac-
cordingly, began to award SLI benefits for CTS claims.
By October 1992, the Board eliminated the need to es-
tablish a one-time occurring accident or traumatic event
in order to get SLI benefits. In January 1993, the Appel-
late- Division dealt with the application of the one-year
limitation on benefits in In re Naomi Dykas, where it was
held that it was on the date the disability began and not
the date when the injury or illness became manifest that
the one-year time limitation begins to accrue. The Dykas
court in dicta dealt with the hiatus issue by finding that
the employee [***61 should not be penalized by the hia-
tus in disability. (pp. 5-10)

2. The Board's policy is clear that provable claims of
CTS will be recognized but SLI benefits will be limited
to one year from the first date of disability from work. In
response to Dykas, the Board amended N.J.A.C.
4A:1.6(b)3. In that amendment, the Board rejected the
hiatus exception. (pp. 10-11)
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3. Courts have only-a limited role in reviewing the
actions of other branches of government. Courts can in-
tervene in the administrative actions of governmental
agencies only in those rare circumstances in which an
agency action is clearly inconsistent with its statutory
mission or other state policy. In setting aside an agency
decision, the Court must determine whether: 1) the
agency followed the law; 2) the record contains substan-
tial evidence to support the findings on which the agency
bases its action; and 3) in applying the legislative poli-
cies to the facts, the agency clearly erred in reaching a
conclusion that could not reasonably have been made on
a showing of relevant factors. In this case, the Court ad-
dresses the first and third prongs of that test. (pp. 12-14)

4. The Legislature has given a [***7] very broad
mandate to the Board to adopt the necessary rules and
regulations to implement the SLI benefits program. It is
not an irrational choice of policies to establish a fringe
benefit for State employees that differentiates between an
employee whose injury and treatment require an imme-
diate and protracted absence from work, and an em-
ployee whose treatment and absences from work may
fall beyond one year from the date of the initial injury.
Such a classification is not suspect. Although the issues
are debatable, the debate regarding the choice of compet-.
ing policies should be reserved for the agency itself
unless the Legislature's intent is clear. (pp. 14-17)

Judgment of the Appellate Division is REVERSED

and the decision of the Merit -System Board- is
REINSTATED.

CHIEF JUSTICE WILENTZ and JUSTICES.
HANDLER, POLLOCK, GARIBALDI, STEIN and
'COLEMAN join in JUSTICE O'HERN'S opinion.

COUNSEL: Lewis A. Scheindlin, Deputy Attorney Gen-
eral, argued the cause for appellant, Merit System Board
(Deborah T. Poritz, Attorney General of New Jersey,-
attorney; Joseph L. Yannotti, Assistant Attorney General,
of counsel; Mr. Scheindlin and Joann Fitzpatrick, Dep-
uty Attorney General, on the briefs).

Steven P. Weissman [***81 argued the cause for respon-
dent, Irene Musick (Weissman & Mintz, attorneys; Mr..
Weissman and James M. Cooney, on the briefs).

JUDGES: The opinion of the Court was delivered by
O'HERN, J. Chief Justice WILENTZ. and Justices
HANDLER, POLLOCK, O'HERN, GARIBALDI,
STEIN, and COLEMAN.

OPINION BY: O'HERN

*OPINION

[*208] [**12] The opinion of the Court was de-
livered by

O'HERN, J.

This appeal concerns sick-leave injury (SLI) benefits
for State employees who suffer work-related injuries.
These benefits are supplementary to otherwise collectible
workers' compensation benefits. The issue in this case is
the validity of an agency interpretation of a regulation
that would limit SLI benefits to a one-year period follow-
ing the first date of disability from work. We find that to
place such a cap on benefits is within the statutory au-
thority of the State's personnel agency and that the
agency's interpretation of the governing regulation was
reasonable.

I

The case arises from Irene Musick's contraction of
carpal tunnel syndrome in connection with her work as a
clerk-bookkeeper in the New Jersey Department of Cor-
rections (DOC). Carpal tunnel syndrome (CTS) is a dis-
ease of the musculoskeletal [***9) system most fre-
quently associated with the stress arising froni the repeti-
tive movement of the hands as in the case of a computer
keyboard operator. The symptoms of the disease are
pain, numbness in the hands, and sometimes radiating
pain to the back. The pain is similar to that experienced
with. epicondylitis, the repetitive stress injury (RSI) suf-
fered-by carpenters or even weekend athletes in the form
of tennis elbow. The--ffects of such an. injury are painfhul
and disabling.

[**13] For purposes of this appeal, we generally
accept the version of the case set forth in Musick's brief.
Irene Musick first experienced her injury on August 14,
1989, when she complained of numbness in the fingers
of her left hand and pain in' her left arm and shoulder.
Because the injury was work-related, her employer re-
ferred her to a DOC physician. She was examined by the
DOC [*209] physician who in turn referred her to the
West New Jersey Occupational--Health Services (WJO).
Physicians at WJO diagnosed CTS and told her to remain
off duty. The DOC personnel office, however, ordered
her to return to Work on August 28, 1989 in disregard of
the doctor's orders. After she returned to work, she re-
mained in intense pain. She [***10] could not work. Her
physician referred her to an orthopedic surgeon, who
operated on her left hand on September 21, 1989, and
cleared her to return to work on November 27, 1989.

Her employer denied her claim for SLI benefits for
the period between August 14 and November 27, 1989,
on the basis that she had failed to establish that her con-
dition was work-related. Musick appealed the denial of
her 1989 benefits to the Merit System Board (the Board)'
That Board is the body within the State Department of
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. Personnel that administers the SLI program. She reliedon the opinion of her orthopedic doctor that "based upon
her work as a bookkeeper and based upon [her] history,
physical examination and findings at operation, it is clear
that her carpal tunnel was work related." At first the
Board detiied Musick any SLI benefits for the-CTS in her
left hand. Musick's initial appeal to the Appellate Divi-
sion resulted in a remand to await the outcome of other
matters pending in the Appellate Division.

Shortly after the remand, Musick began to experi-
ence pain in her right hand. Her physicians agreed that
these symptoms were a manifestation of "work-related
disorder." She underwent surgery on September [*** 11]
3, 1991. On September16, 1991, she was diagnosed with
CTS on her left hand and she had a second operation on
that hand on October 15, 1991.

On January 6, 1992, the Board issued a final deci-
sion with respect to Musick's CTS-related SLI claims.
The Board found that she was disabled from work from
August 14, 1989, until November 27, 1989, due to left
carpal tunnel syndrome and was- disabled-from August 6,
1991, until October 9, 1991, as a result of right carpal
tunnel syndrome. The Board further found that Musick
was disabled from October 9 to December 2, 1991, as a
[*210) result of recurrence of CTS in her left hand. The
Board granted Musick SLI benefits for the period of Au-
gust 14 through November 27, 1989, for left-hand CTS
and from August 6 through October 9,. 1991, for right-
hand- CTS. -However, the Board denied-SEh benefits for
left CTS from October 9, 1991, through December 2,
1991. According to the Board, "[Musick's]-disability due
to left carpal tunnel syndrome in 1991 was a continuation
of her disability dating from her 1989 claim. SLI benefits
are limited and are not compensable for disabilities
which continue for more than a one-year period." The
Board relied on the regulation that [***12] then defined
the scope of SLI: "Benefits are limited to a period begin-
ning on the initial date of the injury or illness and ending
one year from that date." See N.J.A.C. 4A:6-1.6(b)3.

In its unpublished opinion, the Appellate Division
reversed and remanded the case for an award of SLI
benefits on account of the 1991 recurrent CTS disability
in Musick's left hand. The Appellate Division found that
"[Ithere is no dispute but that the condition of carpal tun-
nel syndrome in [Musick's] left wrist, which caused the
later periods of disability, is related to the performance
of her specific duties and satisfies the criteria of N.J.A.C.
4A:6-1.6." Because there was a return to work between
the two periods of left-hand CTS disability, 1989 and
1991, the court found "no reasonable basis to penalize
[Musick] for the hiatus . . . as the benefits to which she
[was] entitled [did] not exceed one year of salary con-
tinuation." In its view, there was "nothing in the [ena-
bling statute,] N.J.S.A. I1A:6-8[,] to indicate that the

Legislature had any contrary intent." It therefore invali-
dated N.J.A.C. 4A:6-1.6(b)3 to the extent that it would
.cap the benefits at one year from the [***13] date of
injury. We granted the Board's petition for certification.
140 N.J. 276. 658 A.2d 299 (1995).

[**14] II

[HNIJN.J.S.A. 1IA:6-8 authorizes the Department
of Personnel (DOP) to promulgate rules governing leaves
of absence for career senior executive and unclassified
employees in the state service [*211] due to "injury or
illness directly. caused by and arising from State em-
ployment." Ibid. Plaintiff urges us to understand the his-
torical context in which the dispute arises. She claims
that the Board and its predecessor, the Civil Service
Commission, ignored the statutory directive and refused
to provide paid leave to employees suffering from pro-
gressive and degenerative occupational injuries arising
from employment.

We need not dispute or~debate Musick's version of
the history. Suffice it to observe that the State's experi-
ence with CTS has been similar to that of the private
sector. See generally, Jay M. Zitter, Annotation, Work-
ers' Compensation: Recovery For Carpal Tunnel Syn-
drome, 14 A.L.R.5th 1, 12 (1993) (observing that carpal
tunnel syndrome "cannot easily be classified within the
broad parameters of the various [state] workers' compen-
sation schemes" and noting that most- state courts
[***-14] at first failed.to recognize CTS as a com-
pensable injury).

The Musick case bridges a five-year span beginning
in 1989, during which the Board revised its SLI policy
concerning progressive and degenerative occupational
injuries. In that period of time, the Appellate Division
rendered two decisions relevant to such cases and the
SLI regulations were twice amended.

Stage 1--A Period of Doubt About CTS Claims

Petitioner claims that prior to 1991, the Board "rou-
tinely denied" SLI claims for CTS. The issues were re-
curring.

In today's modem workplace, computer
monitors and keyboards are as common as
the copy or fax machine. It is therefore
not surprising to learn that the fastest
growing category of workplace personal
injury claims is coming from an epidemic
of repetitive stress injuries ("RSIs"). Re-
peated, long-term trauma to the hands and
wrists through the use of a computer key-
board, for. example, allegedly cause RSI.
Office workers and journalists who seek
to tie the frequent and regular use of their
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computer keyboards to a variety of debili-
tating hand and wrist disorders, such as
tendinitis and carpal tunnel syndrome, are
the primary plaintiffs bringing such
claims.

[Craig [***15] T. Lil-
jestrand, Repetitive Stress
Injuries And The Computer
Keyboard: If There Still Is
No Causal Relationship
Between Use And Injury, Is
It Wise To Warn?, 13 J.
Marshall J. of Computer
and Info. L. 391, 391
(Spring 1995) (footnotes
omitted).]

[*212] Even in the more employee-oriented context
of workers' compensation benefits, jurisdictions at first
resisted compensation for repetitive injuries like CTS.
See Village v. General Motors, 15 Ohio St.3d 129, 15
OBR 279, 472 N.E.2d 1079, 1081 (Ohio 1984) (finding
that prior decisions denying compensability for disabili-
ties developing -over period of time because they--lacked
suddenness, unexpectedness- and-unforeseeability; frus-
trated clear purpose of workers' compensation law to
compensate workers injured as result of employment).
By October 1991, the Board,-prompted by unreported
decisions of the Appellate Division and its own investi-
gation of CTS claims among State employees, recog-
nized that it needed to adjust its policy regarding the dis-
tribution of SLI benefits to include injuries like CTS.
Accordingly, the Board began to award SLI benefits for
CTS claims.

In considering its rules on SLI, the Board declared
that the then "current rules [***16] ' on SLI benefits
d[id] not adequately address claims arising from disor-
ders such as carpal tunnel syndrome." 24 N.J.R. 2108
(June 15, 1992). The Board considered two options. Op-
tion 1 would have rejected injuries such as CTS unless
certain standards of proof were met; Option 2 stated that
SLI benefits would be available for "repetitive motion
disorders" such as CTS "when the claim is supported by
[**15] medical documentation clearly establishing that
the disorder would not have occurred but for the per-
formance of specific work duties." Id. at 2109.

1 At that time N.J.A.C. 4A:6-1.6(c) limited SLI
benefits to "[iinjuries or illnesses which would
not have occurred but for a specific work-related

accident or condition of employment." 24 N.J.R.
2108,2109 (June 15, 1992).

Stage II--Clear Recognition of SLI Benefits to Employees
Who Suffer CTS

In October 1992, after reviewing public comments
regarding the two options, the Board rejected Option 1
on the grounds that "restricting SLI to injuries caused
[***17] by a specific event, as set forth in Option -1,
would' unfairly deny benefits to employees who suffer
disabling injuries due to work activities occurring over a
period of [*2131 time," while Option 2 would permit
such claims, subject to medical documentation. 24 N.J.R.
3721 (October 19, 1992). The effect of adopting Option
2 was to eliminate clearly the necessity of establishing a
one-time occurring accident or traumatic event as the
cause of an injury, or illness for which SLI benefits are
available.

Stage Ill--Disputes About Length of Coverage

In January 1993, the Appellate Division- dealt with
the application of the one-year limitation on benefits. In
re Naomi Dykas, 261 N.J.Super. 626, 619 A.2d 660
(App.Div.1993). At that time, N.J.A.C. 4A:6-1.6(b)(3)
stated, "Benefits are limited to a one year period from the
initial date of the injury or illness."

In Dykas, the worker suffered from CTS in both
wrists. She first reported_the affliction-to her employer.
on approximately June 1, 1989-. Dvkas. supra. 261
N.J.Super. at 629, 619 A.2d 660. The first surgery took
place November 14, 1989, and the second on August 31,
1990. The worker received SLI benefits only for the re-
covery [***18] period following the first surgery. The
Board upheld the denial of benefits on the grounds that
the "date of the second surgery, August 31, 1990, ex-
ceeded [the] one-year limitation established, in NJ.A.C.
4A:6-1.6(b)3." Ibid. The issue was whether "the initial
date of the injury or illness" was the first date her dis-
comfort--was brought to the employer's attention (notice),
or the date when she was actually out of work due to the
illness (disability). The Board applied the "notice" theory
and limited SLI benefits to one year from June 1, 1989.

The Appellate Division reversed and remanded the
case, holding that the "date the disability began," not the
date when the "injury or illness was suffered or became
manifest," is "the initial date" from which the one-year
period begins to accrue. Id. at 631. As applied to the
Dykas case, the one-year period began on November 14,
1989, which was the. date of the disabling surgery. The
second sick leave, resulting from the surgery on August
31, 1990, occurred within the one-year time limit and,
therefore, qualified for SLI benefits.

Page 6



143 N.J. 206, *; 670 A.2d 11, *;
1996 N.J. LEXIS 7, ***

[*214] The Dykas court.discussed the effect a hia-
tus in treatment should have on the one-year time
[*** 19] limitation. The court found:

[HN2]If the Board chooses to establish
a one-year maximum for the receipt of
benefits, an employee whose injury or ill-
ness is reported in a timely fashion should
not suffer a loss of benefits because there
is a medical orpractical necessity for a
sufficiently -long hiatus between stages of
treatment so as to extend its entire course
beyond one year; as long as the total of
benefits received does not exceed a year's
worth of salary continuation.

[Id. at 633, 619 A.2d 660.]

tunnel syndrome, it is nearly impossible to
specify "the initial date of the injury or
illness" because of the nature ofthose dis-
orders. Therefore, the Board proposes to
add a new N.J.A.C. 4A:6-l.6(b)3ii pro-
viding that the one year period begins
with the first date of disability from work.

[25 N.J.R. 4824 (November. 1,
1993).]

In other words, the Board agreed with the Dykas
court that CTS injuries begin on the "first date of disabil-
ity from work"' but rejected the Dykas "hiatus" [***21]
exception. The new regulation, 'effective February 7,
1994, provides:

Sick Leave Injury (SLI) requirements:
State service

Stage IV--Clarification of Remaining Issues

In response to the January 1993 Dykas decision the
Board .changed the language of N.J.A.C. 4A:6-1.6(b)3
and adopted sections (b)3(i) and (ii). The Board noted:.

Recent appeals concerning Sick Leave
Injury (SLI) benefits have raised ques-
tions on the -application of the one-year
limit on benefits, particularly with regard
to claims arising from carpal tunnel syn-
drome and similar disorders. N.J.A.C.
4A:6-l.6(.b)3 currently provides that SLI
benefits are limited, to a one year period
from the initial date of the injury or'ill-
ness. The longstanding interpretation of
this rule, as expressed in decisions by the
Merit System Board, has been [***20]
that the -one year period is [**16] con-
tinuous, and does not consist of aggregate
periods of disability which total one year.
To clarify the rule in conformance with
this interpretation, N.J.A.C. 4A:6-1.6(b)3
would be amended to provide that SLI
benefits are limited to a period beginning
on the initial date of the injury or illness
and ending one year from that date. Fur-
ther, a provision would be added that SLI
benefits shall not be paid for any absence
occurring more than one year from the
initial date of the injury or illness, even if
the aggregate period of disability does not
exceed one year. With regard, to progres-
sive, degenerative or, repetitive motion
disorders, such as asbestosis or carpal

[*215] (b) [HN3]An employee who
is disabled due to a work-related injury-or
illnessshall be granted a leave of absence
with pay.

3. Benefits are limited to a period-be-
ginning on the initial-date of the injury
or illness and ending one year from that
date.

i. Benefits shall not be paid for- any
absence from work occurring more
than one year from the initial date of
the injury or illness, evenif the aggre-
gate period of disability does not exceed
one year.

ii. In cases of disorders as set forth
in (c)4 below [including the CTS type in-
juries], the one year period shall begin
with the first date of disability from
work.

[N.J.A.C. 4A:6-1.6(b)3.]

In sum, the Board policy is now clear that
[HN4]provable claims of CTS will be recognized but
SLI benefits will be limited to one year from the first
date of disability from work. 2

2 We do not address the question of whether the
1994 clarification of this regulation constitutes a
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unilateral alteration in the terms and conditions of
employment under the Employer-Employee Rela-
tions Act, N.J.S.A. 34:13A-1 to -21, or the ques-
tion of whether. negotiations over the issue are
preempted, because we rely upon the Board's
-administrative interpretation of its pre-existing
regulation.

[***22] III

It is against this background that we must decide
Irene Musick's claim for SLI benefits. Musick's injuries
arose during Stage 1, when the Board was questioning
CTS claims. The Board made its January 1992 decision
to grant partial CTS benefits after it had begun its proc-
ess of review of its regulations but prior to the Dykas
decision. Subsequent to Dykas, Musick petitioned the.
Board to reconsider its partial denial of SLI benefits to
Musick. The Board denied Musick's request on May 18,
1993.

Musick appealed the Board's denial, and the Appel-
late Division issued its decision on November 3, 1994,
nine months after. the Board had amended N.J.A.C.
4A:6-1.6(b)3 (Stage IV).

[*216] In her appeal to the Appellate Division,

Musick argued that the Appellate Division decision in
Dykas was controlling and that the Board had chosen to
ignore the decision. in that case. According to the Board,
however,-" [A]ny-language in. . . Dykas which may have
dealt witli an aggregate one-year-maximum -for the re-
ceipt of benefits was clearly dicta[,] since that was not
the issue before the court." The Board said that Dykas
dealt only with the question of causation. Actually,
Dykas dealt [***23] with both causation and the date
when the one-year period of SLI benefits began. But
because Dykas held, in the alternative, that it is the onset
of disability, [** 17] not notice of injury, that begins the
one-year period, there was technically no need to decide
the "hiatus" issue. Whether we view the Dykas language
as dictum or holding, still we must decide if the Board's
interpretation is legally correct, giving due consideration
to the Dykas court's interpretation of the rule.

The standards for judicial review are* familiar.
[HN5]Courts have only a limited role to play in review-
ing the actions of other branches of government. In light
of the executive function of administrative agencies, ju-
dicial capacity to review administrative actions is se-
verely limited. Gloucester County Welfire Bd. v. New
Jersey Civil Sen'. Comm'n, 93 N.J. 384, 390, 461 A.2d
575 (1993). [HN6]Courts can intervene only in those rare
circumstances in which an agency action is clearly in-
consistent with its statutory mission or other state policy.
Although sometimes phrased in terms of .a search for
arbitrary or unreasonable action, the judicial role is gen-
erally restricted to three inquiries: (1) whether [***24]

the agency's action violates express or implied legislative
policies, that is, did the agency follow the law; (2)
whether the record contains substantial evidence to sup-
port the findings on which the agency bases its action;
and (3) whether, in applying the legislative policies to
the facts; the agency clearly erred in reaching a conclu-
sion that could not reasonably have been made on a
showing of the relevant factors. Campbell v. Department
of Civil Serv., 39 N.J. 556, 562, 189 A.2d 712 (1963).

[*21.7] In this case, we deal essentially with the

first and third prongs of the measure, namely, whether
the agency followed the law, and whether, in applying
the law to the facts, the agency clearly erred in reaching
a conclusion that could not reasonably have been made.
The prongs are somewhat intertwined, the legal question
being whether the Legislature would intend that its SLI
benefits be capped at a period of one year from the onset
of the disease, especially in the case of degenerative and
progressive occupational diseases. [HN7]On the question
of interpretation, courts normally defer to agency deter-
minations and their enabling act so long as the interpreta-
tion is reasonably debatable. [***25] Richard's Auto
Citv v. Director, Div. of Taxation, 140 N.J. 523. 530. 659
A.2d 1360 (1995); G.E. Solid State v. Director, Div. of
Taxation, 132 N.J. 298, 306. 625 A.2d 468 (1993).

The worker argues that the Board's policy is counter-
productive in that it encourages state employees to re-
main out of work rather than to attempt to return to work
and -work-through the painas long as-possible. We agree
that policy choices can be made on both sides of the ar-
gument. We believe, however, that the Legislature has
not clearly limited the agency's choice of policy. It has
given a very broad mandate to the agency to adopt the
necessary rules and regulations to implement an SLI
benefits program. In its administration of the SLI pro-
gram, the Board has determined that the most feasible
way to administer the program is to cap the benefits at
one year from the onset of the-disability.

The worker counters that -the- proffered reasons of
the Board, that it enables departments to formulate budg-
etary and staffing plans, to determine with certainty
whether an injury is compensable, and to conserve the
State's limited fiscal resources, are not achieved by the
regulation. She argues that the arbitrary cutoff [***26]
of benefits after one year from the initial date of absence
does not assist in managing and determining staffing
needs, nor is there a significant impediment to the ability
to develop budgets. Moreover, time frames are always
difficult to predict because of the [*218] progressive
onset of the disease. Finally, she urges that the State's
resources will not only.not be conserved, but rather will
be depleted because employees who might be inclined to
pursue a conservative regime of medical treatment may
be induced to submit to more invasive procedures requir-
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. ing their absence of work and thus necessitating thepayment of extra benefits. Common sense, the worker
urges, suggests that the one-year cap will increase, not
decrease, expenditure of the State's limited fiscal re-
sources.

The agency counters that its restricted approach to
SLI benefits is more consistent with legislative policy.
The Legislature, it argues, reasonably concluded that the
Executive [**181 Branch, "which must deal on a day to
day basis with the demands-on the public fisc," was in
the best position to determine the restrictions on SLI
benefits. The Board emphasizes that SLI benefits do not
come from the same mold of remedial social [***271
legislation as do Workers' Compensation benefits. In
MVorreale v. New Jersey Civil Sen'. Comm'n, 166
N.J.Super. 536, 400 A.2d 126 (App.Div.), certif denied,
81 N.J. 275, A05 A.2d 819 (1979), the court explained:

In particular reference to the cost of dis-
ability sick-leave benefits of public em-
ployees, we must consider that the burden
-falls on. the State Government, to be de-
frayed by the taxpayers, and that in that
area the imposition of costs and expenses
upon the public should 'not be inferred
from a statute not expressly or by fair im-
plication mandating the asserted charge

-against the -State.

.[Morreale, supra, -166 N.J. Su4er. at
540. 400 A.2d 126.1

This is not a case in which an agency is cutting off a
social "safety net" that the Legislature has mandated. See
Franklin v. New Jersey Dep't of Human Services, Ill
N.J. 1. 20. 543 A.2d 1 (1988) (upholding agency regula-
tion that would cap emergency assistance benefits at five
months so long as "other programs . . . are in place to
make reasonably certain that.., families.., will find..
ý. housing elsewhere"). Workers whose leaves occur more
than one year after the disability arises do have recourse
to any accumulated [***28] sick leave (15 days per year

with no limit on accumulation) or to regular workers'
compensation benefits. And finally, CTS injuries would
be treated no differently than other injuries.[HN8]

[*219] We thus do not consider it to be an irra-

tional choice of policies to establish a fringe benefit for
State employees that differentiates between an employee
whose injury and treatment necessitate an immediate and
protracted absence from work, and an employee whose
treatment and absences from work may fall beyond one
year from the date of the initial injury. Such a classifica-
tion is not suspect. See Texter v. Department of Human
Services, 88 N.J. 376. 383-84. 443 A.2d 178 (1982) (rec-
ognizing validity of agency discretion in choosing medi-
cal eligibility standards but remanding for agency review
of its regulation). The Board retains the necessary flexi-
bility to extend SLI benefits beyond the one-year period
and acknowledges that it has done so on prior occasions.
It contends, however, that waiver should occur only in
rare instances and the record does not suggest that the
Board abused its discretion in Irene Musick's case. In the
one waiver case involving CTS the worker had taken
three non-consecutive [***291 days off for CTS ap-
proximately two years prior to her surgery. In Musick's
case, the SLI benefits followed her first surgery and the
attendant disability.

The issues are debatable, but the debate regarding
the choice of competing policies should be reserved for
the agency itself unless the Legislature's intent-is-evident.-
Given the Board's balanced approach to recognition--of
RSI injuries and its overall need to allocate available
resources among all State employees, the Board's policy
determination to limit SLI benefits to one year from the
date of disability is within the agency's statutory mandate
and application of the policy to the employee does not
constitute such a clear abuse of discretion as to warrant
judicial intervention.

The judgment of the Appellate Division is reversed
and the decision of the Board is reinstated.

' Chief Justice WILENTZ and Justices HANDLER,
POLLOCK, GARIBALDI, STEIN, and COLEMAN join
inJustice O'HERN'S opinion.
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N.J.A.C. 7:28-4.1

LEXSTAT NJAC 7:28-4.1

NEW JERSEY ADMINISTRATIVE CODE
Copyright (c) 2008 by the New Jersey Office of Administrative Law

*** THIS FILE INCLUDES ALL REGULATIONS ADOPTED AND PUBLISHED THROUGH THE ***
*** NEW JERSEY REGISTER, VOL. 40, NO. 15, AUGUST 4,2008 ***

TITLE 7. DEPARTMENT OF ENVIRONMENTAL PROTECTION
CHAPTER 28. RADIATION PROTECTION PROGRAMS

SUBCHAPTER 4. LICENSING OF NATURALLY OCCURRING OR ACCELERATOR PRODUCED
RADIOACTIVE MATERIALS

N.J.A.C. 7:28-4.1 (2008).

§ 7:28-4.1 Scope and general provisions

(a) This subchapter shall apply to persons who manufacture, produce, transfer, distribute or arrange for the
distribution, sell, lease, receive, acquire, own, possess or use any naturally occurring or accelerator produced radioactive
materials, including TENORM, in this State.

(b) No person shall manufacture, produce, transfer, distribute o'r arrange for the distribution, sell, lease, receive,
acquire, own, possess or use any naturally occurring or accelerator produced radioactive materials, including TENORM,
in this State-unless authorized by a specific State license issued by the Department as provided by N.JA. C. 7:28-4.7
and 4.8, a general State license as provided in N.J.A.C. 7:28-4.5, or an exemption as provided in N.J.AC. 7:28-4.3.
Excepted from this provision are byproduct, source and special nuclear materials.

(c) A person who sells, transfers, distributes or arranges for the distribution of a device containing naturally
occurring ,or accelerator produced radioactive materials manufactured by another person, but which is sold, transferred
or distributed under its own name, shall obtain a State license-in accordance with this subchapter.

HISTORY:

Amended by R.2005 d.156, effective May 16, 2005.

See: 36 New Jersey Register 2336(a), 37 New Jersey Register 1826(a).

Rewrote the section.

NOTES:
Chapter Notes
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CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff interested parties
filed an action against defendant Department of Correc-
tions challenging defendant's Request for Proposal invit-
ing bids from private contractors to provide health care
services to inmates because it permitted the use of non-
licensed psychologists to perform psychological services.

OVERVIEW: Plaintiff interested parties, including tax-
payers, unions, and Department of.Corrections' psy-
chologists, filed an action challenging defendant De-
partment of Corrections' Request for Proposal (RFP)
inviting bids from private contractors to provide health
care to inmates. Plaintiffs asserted that the RFP violated
the New Jersey Practicing Psychology Licensing Act,
N.J. Stat. Ann. § 45:14B-1 to -46 because it permitted
the use of non-licensed psychologists to perform psycho-
logical services. The court agreed, and rendered judg-
ment in favor of plaintiffs. The court first held that plain-
tiffs had an interest in the bidding process and litigation,.
and therefore, had standing to bring the action. The court
found that the governmental exemption from licensing
requirements dictated that the exempted individuals and

the state have an employer-employee relationship, and
-thus, it-was-not-applicable to the private: contractors' em-
ployees. The court ruled that none of the statutory ex-
emptions from licensing applied to the individuals who
would supply the psychological services under defen-
dant's RFP, and defendant's attempts to place such per-
sons within the statutory scheme was improper.

OUTCOME: The court entered judgment in favor of
plaintiff interested parties in their action against defen-
dant.Department of Corrections,. as none of the statutory
exemptions for practicing psychology without a license
were applicable to the -private contractor's-employees
who would be supplying psychological services to in-
mates under defendant's Request for Proposal.

CORE TERMS: psychological, inmate, psychologist,
contractor, exemption, psychology, unlicensed, licensing
requirements, bid, correctional, independent contractors,
practicing, licensed psychologists, statutory exemption,
general public, unsuccessful, licensing, licensed, license,
bidder, health services, mental health, successful bidder,
bidding process, specifications, supervision, regular,
notice, exempt, custody
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Criminal Law & Procedure > Postconviction Proceed-
ings > Imprisonment
Governments > State & Territorial Governments > Li-
censes
[HN1]Absent an applicable exemption or waiver, one is
prohibited from holding oneself out as a psychologist
and practicing psychology without meeting the licensing
requirements of the New Jersey Board of Psychological
Examiners. The requirements include a Ph.D. degree.

Civil Procedure > Justiciability > Standing > General
Overview
Constitutional Law > The Judiciary > Case or Contro-
versy > Standing > General Overview
[HN2]Unsuccessful bidders have no standing to chal-
lenge specifications contained in'a Request for Proposal
after bids are opened. While standing is restricted as to
unsuccessful bidders, it is more broadly interpreted as to
taxpayers.

Civil Procedure > Justiciability > Standing > General
Overview
Constitutional Law > The Judiciary > Case or Contro-
versy > Standing > General Overview
Public Contracts Law > Dispute Resolution > Bid Pro-
tests-
[HN3]Taxpayers have traditionally had standing-to chal-
lenge the unlawful award of a publicly bid contract. In
order to exercise that right in a meaningful way, taxpay-
ers must also have the right to challenge whether public
bidding is required in a particular instance.

Governments > State & Territorial Governments > Li-
censes
Governments > State & Territorial Governments > Po-
lice-Power
-[-HN4-TThe practice of psychology without a license is
prohibited in the State of New Jersey unless an applica-
ble exemption exists. The practice of psychology is de-
fined as the rendering of professional psychological ser-
vices to individuals, singly or in groups, whether in the
general public or in organizations, either public or pri-
vate, for a fee, monetary or otherwise. N.J. Stat. Ann. §
45:14B-2(b). Without a license an individual may not
represent himself or herself to be a practicing or certified
psychologist or offer to practice psychology. Persons
who are not licensed may not practice psychology, as
defined in the New Jersey Practicing Psychology Licens-
ing Act for any manner of fee. N.J. Stat. Ann. § 45:14B-
5. Violations of the licensing requirements expose the
offender to liability for damages sustained by the patient

in an amount not less than $ 5,000, plus the cost of the
action and reasonable attorney's fees. N.J. Stat. Ann. §
45:14B-42.

Governments > State & Territorial Governments > Li-
censes
Governments > State & Territorial Governments > Po-
lice Power
[UIN5]An individual may practice psychology without a
license only if he or she qualifies under one of the ex-
emptions found at N.J. Stat. Ann. § 45:14B-6.

Governments > Local Governments > Administrative
Boards
Governments > State & Territorial Governments > Li-
censes
Governments > State & Territorial Governments > Po-
lice Power
[HN6]The exemptions allow an individual to practice
psychology if he or she (i) is working as an employee of
an accredited academic institution or a federal, state,
county or local governmental -ihstitution or agency, N.J.
Stat. Ann. § 45:14B-6(a)(I); (ii) is working for a non-
profit community agency under the direct supervision of
a licensed practicing psychologist, N.J. Stat. 'Ann. §
45:14B-6(a)(3); (iii) is certified by the New Jersey State
DepartmenLof Education- as a-school -psychologist and
offers psychological services withinthe scope of his em-T
ployment but not to the general public, N.J. Stat. Ann._§
45:14B-6(b); (iv) is a student of psychology if under
supervision and clearly designated- as an intern or trainee,
N.J. Stat. Ann. § 45:14B-6(c); (v) is a comparably li-
censed psychologist of another state who, with notice to
the New Jersey Board of Psychological Examiners
(board), will practice in New Jersey for only a brief time,
N.J. Stat. Ann. § 45:14B-6(d); or, if the board issues a
temporary permit under N.J. Stat. Ann.-§ 45:14B.6(f).

Governments > State & Territorial Governments > Li-
censes
Governments > State & Territorial Governments > Po-
lice Power
[HN7]Although it is implicit in the statutory language
that a certain quantum of control must be maintained
over the unlicensed individuals, it is explicit that the con-
trol must be exercised in a certain manner. The statute
dictates that the exempted individual and the state
agency. must have an employee-employer relationship.
N.J. Stat. Ann. * 45:14B.6(a)(1).
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Administrative Law > Agency Rulemaking > Rule Ap-
plication & Interpretation > General Overview
Governments > Legislation > Interpretation
[HN8]While an administrative agency's interpretation of
its rules is not dispositive, it is entitled to great weight.
The meaning ascribed to legislation by the administrative
agency responsible for its implementation, including the
agency's contemporaneous construction, long usage, and
practical interpretation, is persuasive evidence of the
legislature' understanding of its enactment.

COUNSEL: Steven P. Weissman, for plaintiffs, (Weiss-
man & Mintz, attorneys).

R. Brian McLaughlin, Deputy Attorney General, for de-
fendants Brian W. Clymer, State Treasurer of the State of
New Jersey and William H. Fauver, Commissioner,' State
of New Jersey Department of Corrections (Deborah T.
Poritz, Attorney General of New Jersey).

Steven D. Weinstein, for defendant-intervenor Correc-
tional Medical Services, Inc., (Blank, Rome, Comisky &
McCauley, attorneys).

Susan Gieser, for defendant-intervenor St. Francis Medi-
cal Center (Picco, Herbert, Kennedy, attorneys).

Howard M. Nashel, for amicus curiae New Jersey Psy-
chorlogical Association (Nashel; Kates, Modarelli, 'Nuss-
manRapone & Ellis, attorneys).

JUDGES: CARCHMAN, A.J.S.C.

OPINION BY: CARCHMAN

OPINION

[*1411 [**334] CARCHMAN, A.J.S.C.

The Department of Corrections (DOC), through the
Division of Purchasing and Property (Division) issued a
Request for Proposal (RFP) inviting bids from private
contractors to provide health care services, including
psychological services, to inmates in state correctional
institutions and facilities. Initially the REP, as [***2]
part of the bid specifications, required that all psycholo-
gists be licensed. Some months later, the Division
amended the RFP, eliminated the licensure requirement
and stated, "[tihe psychological services to be provided
under the proposed contractural arrangement will be the
same as those currently being provided by the MA de-
gree individuals now providing the same services within
the State correctional facilities."

Plaintiffs, the Communication Workers of America,
AFL-CIO and individual psychologists now employed
by the DOC brought this action challenging theRFP and

asserting that it violates the State Public Contracts Law
(SPCL), N.J.S.A.. 52:34-12, and the [*142] New Jersey
Practicing Psychology Licensing Act (PPA), N.J.S.A.
45:14B-1 to -46, because it permits the use of non-
licensed psychologists toperform psychological services.

The issue presented is whether the statutory exemp-
tion permitting unlicensed individuals to provide psycho-
ldgical services as part of their duties as employees of
the State, N.J.S.A 45:1-4B-6(a)(1), extends to employees
of private contractors who perform services pursuant to a
contract awarded by the State. For the reasons set forth
below, this court [***3] concludes that the statutory
exemption does -not extend to independent contractors
and their employees. Thus, the RFP violates the PPA.

A..

The DOC is responsible for the custody and care of
persons committed to State correctional institutions. The
State maintains twelve adult correctional, two juvenile
and seven satellite institutions and is required to provide
medical and mental health services for approximately
26,000 inmates annually.

The scope of the mental health services provided in
the State's institutions is extensive. All inmates receive a
psychological screening upon intake into the system.
Subsequently, inmates must be psychologically screened
for work-detail- suitability. Pre-parole evaluations must
-be performecLby psychologists and assessments must be
made to determine reduced custody settings. In addition,
DOC provides -both regular -and occasional individual
counseling sessions as well as case management for
mentally ill inmates. Treatment is also provided for in-
mates who are emotionally unstable or having problems
adjusting to incarceration.

Currently, psychological services are provided pri-
marily by unlicensed psychologists by virtue of a gov-
ernmental exemption from [***4] the licensing require-
ments found at N'J.S.A. 45:14B-6(a)(1). [HNl]Absent an
-applicable exemption-or waiver, one is prohibited from
holding oneself out as-a psychologist and practicing psy-
chology without meeting the licensing requirements of
the New Jersey [*143] Board of Psychological Examin-
ers.. The requirements include a PhD degree.

In July 1995, the DOC, through the Division, issued
an REP seeking to award a contract to a private vendor
for the provision of all inmate medical services, includ-
ing mental health services. The RFP states that any suc-
cessful bidder will not be an employee of the State, but
will have the status of a contractor. RFP § IV at p. 2.

The RFP required the use of New Jersey licensed
psychologists to provide a wide [**335] range of mental
health services.. In this respect, the RFP was initially
fully consistent with the State's licensing requirements.
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The psychological services to be provided by a contrac-
tor include:

q. psychological evaluation prior to
inmate release.

a. psychological screening for classifi-
cation of all new arrivals in coordination
with the comprehensive health appraisal
done on intake at the reception center;

b. special psychological evaluations
at the request of the New Jersey State Pa-
role [***5] Board;

c. evaluations of work detail suitabil-
ity;

d. case management for mentally ill
inmates consisting of activities designed
to facilitate necessary care and to monitor
its impact;

e. regular and/or individual counsel-
ing sessions;

f. evaluations of inmates that are self-
referred and/or having difficulty coping
with conditions of confinement;

g. treatment of emotionally unstable
but uncommittable inmates;

h. ongoing training of other institu-
tional staff on relevant mental health top-
ics;

i. supervision of treatment staff;

j. thorough documentation of service
delivery in the health record;

k. maintenance of logs, reports and
service delivery;

1. participation in administrative
meetings and Quality Improvement Pro-
grams;

m. meetings with the Department of
Correction's Director of Psychological
Services;

n. pre-parole evaluations for State
inmates and those held in county facili-
ties;

o. assessments for various reduced
custody settings, or any other assessments
required by the administration or classifi-
cation committee;

p. emergency/crisis intervention ser-
vices to inmates with appropriate follow-
up to medical/psychiatric [***6] services;

[*144] On September 29, 1995, the Division
amended the RFP to eliminate the requirement to utilize
licensed psychologists. The RFP now provides:

The psychological services to be pro-
vided under the proposed contractual ar-
rangement will be the same as those cur-
rently being provided by the MA degree
individuals now providing the same ser-
vices within the State correctional facili-
ties.

This amendment, while drafted to appear consistent
with the exemption. afforded state employees under
N.J.S.A. 45:14B-6(a)(1), would permit private contrac-
tors to utilize unlicensed psychologists to perform the
services previously noted.

The Division received a number of bids in response
to the RFP, and on November 27, 1995, issued a Notice
of Intent to award the contract to intervening defendant
Correctional Medical Services, Inc. (CMS).. Many of the
-psychological services will be performed-at a subcontrac-
tor's location--intervening defendant Saint Francis Medi-
cal- Center (SFMC).

In response to the Notice of Intent, plaintiff, CWA,
commenced this action seeking a judgment declaring the
RFP to be in violation of the SPCL, [***7] N.J.S.A.
45:14B-1. CWA originally brought this action solely in
its own name asserting that it was an unsuccessful bid-
der. CWA, thereafter, noted that it did not submit a bid,
but amended its complaint to join as additional plaintiffs
individuals who are simultaneously taxpayers ind DOC
employees providing the psychological services at issue
and who will be displaced by the contract. Plaintiffs seek
preliminary and final injunctive relief to enjoin the
awarding and implementation of the contract. The New
Jersey Psychological Association (NJPA) has moved to
intervene as amicus curiae.

While plaintiffs' application seeks only preliminary
relief, defendants have moved to dismiss the complaint
for failure to state a cause of action. R. 1:6-2(e). A re-
view of the record suggests that there are no disputed
issues of material fact, and this court can enter final
judgment.

[*145] [**3361 B.

Defendant, Division, challenged CWA's standing to
pursue this action. Despite CWA's amendment of the
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complaint to include as plaintiffs four taxpayers who are
state psychologists who would be displaced if the con-
tract were implemented and one taxpayer who is also the
president of the plaintiff CWA, defendant SFMC [***8]
continues to challenge the standing of all plaintiffs.
SFMC asserts that the individual plaintiffs are simply
"nominees" of plaintiff and should not be permitted to
challenge the bidding process.

[HN2]Unsuccessful bidders have no standing to
challenge specifications contained in an RFP after bids
are opened. Autotote Ltd. v. New Jersey Sports. & Exposi-
tion Auth., 85 N.J. 363, 369, 427 A.2d 55 (1981); Waszen
v. Atlantic City. 1 N.J. 272. 276, 63 A.2d 255 (1949). As
the Supreme Court stated in Waszen, supra, 1 N.Y at
276. 63 A.2d 255,. "[tlhe rationale of such a holding is
that one cannot endeavor to take advantage of a contract
to be awarded under illegal specifications and then, :when
unsuccessful, seek to have the contract set aside."-

While standing is restricted as to unsuccessful bid-
ders, it is more broadly interpreted as to taxpayers.
Yacenda Food Management Corp. v. N.J. HiglniaIv
Auth., 203 N.J. Super. 264, 496 A.2d 733
(App.Div. 19851. In Yacenda, defendant raised the, same
argument raised by defendant SFMC here--that the tax-
payer was a "strawman" for Yacenda, which had sought
to avoid the bidding process to secure a contract with the
Garden State Parkway for services. The Appellate Divi-
sion rejected [***9] the argument-and Judge Long,
speaking for-the court, noted:

We have carefully reviewed this record-
and find that the arguments raised by
NJHA and Marriott as to the standing of
Hellman ... are lacking in merit. Clearly,
as a taxpayer, Hellman had standing to
sue . . . . [HN3]taxpayers have tradition-
ally had standing to challenge the unlaw-
ful award of a publicly bid contract. See
Camden Plaza Parking v. City of Cam-
den, 16 N.J. 150. 159. [107 A.2d 1]
(1954); Warnock Rvan Leasing v. State,
Dept. of Treasury, 194 N.J. Super. 11. 16.
F475 A.2d 1270] (App.Div.1984). In order
to exercise that right in a meaningful way,
taxpayers must also have the right to chal-
lenge whether public bidding is required
[*1461 in. a particular instance. Like
Judge Cohen, we find "extraordinary" the
argument that "in effect... no member of
the public has the power to get a court's
attention on this [contracti." We agree and
are well satisfied that Hellman, as a tax-

payer, had standing to raise the important
question of the need for public bidding of
NJHA restaurant contracts. We also agree
fully with Judge Cohen's conclusion that
Hellman's private interest in the outcome
of this litigation does not diminish his
standing as a taxpayer. [***10] Warnock
Rvan Leasing v. State, Dept. of Treasury,
194 N.J. Super. 11, [475 A.2d 12701
(App.Div.1984); KSB Technical Sales v.
No. Jersey Dist. Water Supply, 150 N.J.
Super. 533, [376 A.2d 2031'
(Ch.Div.1977), mod. and affd 151 N.J.
Super. 218, [376 A.2d 9601
(App.Div.1977), rev'd on other grounds
75 N.J. 272. [381 A.2d 7741 (1977), app.
dism. 435 U.S. 982. 98 S. Ct. 1635, 56 L.
Ed. 2d 76 (1978). McQuillan, Municipal
Corporations (3 ed. 1984), § 52.11 at 25-
26.

[lid. at 270-71, 496 A.2d 733 (empha-
sis added).]

Notwithstanding plaintiffs' membership in defendant
CWA, they unquestionably have an interest in the out-
come of this litigation, both as taxpayers 'and persons
directly -affected by the bidding process. They have
standing to bring this action.

'C.

At present, DOC currently exercises its prerogative
under the statutory exemption and employs a number of
unlicensed individuals to provide psychological services
to inmates.

Plaintiffs argue that there is no exemption that
would allow unlicensed employees of a private contrac-
tor to provide the servicesrequired by the RFP.

Defendants argue that plaintiffs' position is merely
"technical" and that'the State should be permitted to em-
ploy private contractors [**337] and [***11] receive
the benefit of the exemptions. They argue that the pur-
pose of the statute is to protect the public. Defendants'
position is best stated in defendant State's brief where it
asserted:

The Statement accompanying S-325
(1966), which was enacted and codified as
the current Act, states in pertinent part'
that "[t]his bill provides protection for the
public by requiring that individuals who
offer to render services to the public for a
fee must be licensed on the basis of pro-
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fessional qualifications and ethical con-
duct" (emphasis added). The focus of the
statute is upon the nature of the activities
performed and for whom they are per-
formed. Thus, in keeping with the con-
sumer/public protection purpose of the
legislation, the statute provides that only a
licensed psychologist may provide profes-
sional psychological services in this State.
However, also in keeping with the pur-
pose of the law, those individuals who are
not [*1471 offering to render, or render-
ing, psychological services to the general
public for a fee because they are practic-
ing within a State facility are exempt from
the licensure requirement. The evil sought
to be addressed by the licensing require-
ments of the Act was clearly [***12] to
protect the general public from being
bilked by unscrupulous and unqualified
individuals who hold- themselves out to be

- psychologists. The unlicensed individuals
who currently provide psychological ser-
vices to inmates do not charge their cli-
ents a fee; moreover, the quality of the
psychological services provided is subject
to the oversight of the Director of Psycho-
logical Services within the Department's
Office of Institutional Support -Services.
N.J.A.C. 10A:16-4:1 et. seq. The con-
tinuation of this practice under the aus-
pices of private contractors (who may in
fact employ many of the same individuals
who currently perform these functions)
would do no violence to the legislative in-
tent of the Act. There is no principled dis-
tinction between the psychological ser-
vices rendered by an unlicensed individ-
ual direcily employed by the State and
those rendered by the same person re-
tained by an independent contractor en-
gaged by the State.

Neither would it violate the public
policy of the State, as plaintiff has as-
serted. Rather, public policy would be fur-
thered by its privatization initiative in
providing high quality psychological care
in a more cost-effective manner.

[Defendant [*** 131 State's brief at 5-

cable exemption exists. The practice of psychology is
defined as the "rendering of professional psychological
services to individuals, singly or in groups, whether in
the general public or in organizations, either public or
private, for a fee, monetary or otherwise." N.J.S.A.
45:14B-2(b). Without a license an individual may not
represent himself or herself to be a practicing or certified
psychologist or offer to practice psychology. Persons
who are not licensed may not practice psychology, as
defined in the Act for any manner of fee. NJ.S.A.
45:14B-5. Violations of the licensing requirements ex-
pose the offender to liability for damages sustained by
the patient in an amount not less than $ 5,000, plus the
cost of the action and reasonable attorney's fees. N.JS.A.
45:14B-42.

[HN5]An individual may practice psychology with-
out a license only if he or she qualifies under one of the
exemptions found at NJ.S.A. 45-14B-6. Those
[HN6]exemptions allow an individual to practice psy-
chology if he or she (i) is working "as an employee of'
an accredited academic [***14] institution or a federal,
State, county or local governmental institution or agency,
NJ.S.A. 45:14B-6(a)(1) (emphasis [*1481 added); (ii) is
working for a nonprofit community agency under the
direct supervision of a licensed practicing psychologist,
NJS.A. 45:14B-6(a)(3 ; (iii) is certified by the New Jer-
sey State Department of Education as a school psycholo-
gist and-offers psychological services within the scope of

-his employment but not to-the general public, N.J.S.A.
45:14B-6(b); (iv) is a student of psychology if under
supervision and clearly designated as an intern or trainee,
N.J.S.A. 45:14B-6(c); (v) is a comparably licensed psy-
chologist of another state who, with notice to the New
Jersey Board of Psychological [**3381 Examiners, will
practice in New Jersey for only a brief time, N.JS.A.
45:14B-6(d);.or, if the Board issues a temporary permit
under N.J.S.A. 45:14B-6(f). On their face, none of these
exemptions are applicable to individuals who would be
supplying psychological services under the RFP.

The purpose of the RFP is to privatize inmate health
care services provided heretofore by the Department of
Corrections and to "secure a qualified Contractor who
can manage and operate [***15] a comprehensive health
care services program . . . ." RFP § 1.0110. The RFP
defines the relationship between the successful bidder
and the State as an independent principal; the contractor
will not be an employee of the State. RFP § IV at p. 2.
Neither the successful bidder nor the persons hired by the
bidder will be state employees within the meaning of
N.J.S.A. 45:14B-6.

As previously noted, defendants focus on the fact
that no fee is generated by the governmental psycholo-
gist nor is there direct expense to any member of the
public. Defendants' view is too narrow.

6.1

[HN4]The practice of psychology without a license
is prohibited in the State of New Jersey unless an appli-
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The Legislature chose to create limited exemptions
to a licensing scheme which should not now be expanded
beyond the limits of the statutory language. Professional
licensing standards are the mechanism by which the li-
censing agency ensures and controls the quality of pro-
fessional services. Through its regulatory scheme, the
Legislature has achieved a balance between the needs of
certain governmental, non-profit and educational institu-
tions and the goal of ensuring reliable professional ser-
vices to the [*149] public. Defendants' proposal to relo-
cate private contractors within the scheme is disruptive
of the regulatory [***161 balance and is beyond the lan-
guage and intent of the statutory exemptions.

The exemptions are premised on the ability of the
exempt agencies to control and regulate non-licensed
psychologists within their respective institutions. Defen-
dants assert that under the RFP this control is still main-
tained. See e.g., RFP § 3.33.1 (the formation of Quality
Improvement Committees to monitor health services); §
3.33.2 (Chart review by physicians); § 3.33.4 (DOC re-
view of inmate complaints and contractor's implementa-
tion of DOC decision); § 3.34 (candidacy requirements);
§ 3.34.8 (review of personnel files by DOC); § 3.36
(standards of care); § 7.4.3.11 (staffing plan). A review
of the RFP reveals that while a great deal of authority is
exercised by DOC over the contractor's employees, ulti-
mately, the control over the employees remains with the
contractor. By definition, by the very nature of the RFP
and the~contracting out of-these-services,-there is a dimi-
nution in control.

More importantly, [HN7jalthough it is implicit in
the statutory language that a certain quantum of control
must be maintained over the unlicensed individuals, it is
explicit that the control must be exercised in a [**'17]
certain manner. The statute dictates that the exempted
individual and the State agency must have an employee-
employer relationship. N.J.S.A. 45:144B-6(a)( 1).

The amicus curiae, NJPA, has brought to the court's
attention a recent regulatory matter which, while not
dispositive, is persuasive. The State Board of Psycho-
logical Examiners recently refused to adopt a new rule,
proposed N.JA.C. 13:42-1.3, which would have ex-
tended the license exemption to mental health groups
who contract with the State. The Board noted:

an increasingly casual incidence of con-
tracts between certain State agencies and
unlicensed, masters' degree level "psy-
chologists" who are hired as independent
contractors, in violation of the wording
and intent of N.J.SA. 45:14B-6 which ex-
empts "employees" of government agen-
cies and schools. The Board interprets the
term "employees" of government agencies
as meaning regular employees and [*150]
not merely "independent contractors," and
is concerned about whether the conduct of
an independent contractor can realistically
be monitored to •issure client safety.

[26 N.J.R. 4738 (Dec. 5, 1994).]

[HN8]While an administrative agency's interpreta-
tion [***18] of its rules is not dispositive, it is entitled to
great weight. Cedar -Cove, Inc. v. Stanzione, 122 N.J.
202, 212, 584 A.2d 784 (1991) (citations omitted) ("the
meaning ascribed to legislation by the, administrative
[**339] agency responsible for its implementation, in-
cluding the agency's contemporaneous construction, long
usage, and practical interpretation, is persuasive evidence
-of the Legislature' understanding of its' enactment!');
-Department of Civil Service v. Clark, 15 N.J. 334. 341.
104 A.2d 685 (1954) (citations omitted) ("the principle is
well established by a wealth of authority that resort may
be had to long-usage, contemporaneous construction and
practical interpretation in construing statutes, to ascertain
the meaning of technical terms, to confirm a construction
deduced from the language, to explain a doubtful phrase
or where the meaning is obscurely expressed.").

The Legislature has carefully and selectively ex-
-empted certain providers of psychological services from
the licensing requirements of the PPA. It is for the Legis-
lature, -not this court, to extend the exemptions beyond
their present limits.

Judgment is entered for [**'19] plaintiffs.
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CASE SUMMARY:

PROCEDURAL POSTURE: Appellant land developer
sought review of a decision of the Appellate Division
(New Jersey), which held that the Coastal Area Review
Board (CARB) lacked the power to waive the substan-
tive requirements of the Coastal Area Facilities Review
Act, N.J. Stat. Ann. § 13:19-1-21, the regulatory plan,
and that an environmental interest group had standing to
challenge CARB's decision.

OVERVIEW: Appellant land developer sought a per-
mit. Regulatory issues arose under the Coastal Area Fa-
cilities Review Act (CAFRA), N.J.S.A. 13:19-1-21,
which was enforced by the Department of Environmental
Protection and Energy (DEPE). The lower court held that
the Coastal Area Review Board's (CARB) lacked the
power to waive CAFRA's substantive requirements for
appellant and that an environmental group (ALS) had
standing to challenge CARB's decision. On appeal, the
court did not resolve the breadth of CARB's power.
Rather, it held that the legislature did not contemplate
that CARB could waive CAFRA requirements because
CARB members were to use their judgment in applying
the law to cases, but not to revise CAFRA. CARB's idio-
syncratic nature led the court not to generalize about
agency power, a decision which was reinforced by the
decision to abolish CARB. The court concluded that

these considerations also led it to hold that ALS had
standing to challenge CARB's action. The case was
atypical in that DEPE was at variance with CARB, and
ALS contended that it could not have foreseen that
DEPE policy would not be applied. Accordingly, the
court affirmed the lower court's judgment.

-OUTCOME: -The court affirmed the lower court's
judgment that the Coastal Area Review Board (CARB)
lacked the power .to waive the Coastal Area Facilities
Review Act's (CAFRA) substantive requirements for
appellant land developer -and that an environmental
group (ALS) had standing to challenge CARB's decision.
The legislature did not contemplate that CARB could
waive CAFRA rules because CARB members were to
use their judgment in applying the law to cases.

CORE TERMS: objector, corridor, island, administra-
tive remedies, coastal, judicial review, environmental,
waive, expertise, administrative agency, administrative
law, administrative action, interested persons, aggrieved,
doctrine of exhaustion, review board's, administrative
decisions, administrative determination, administrative
body, exhaustion, wetlands, permit application, adminis-
trative proceedings, administrative level, factual record,
bay-island, competitor, intervene, issuance, revised
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Environmental Law > Water Quality > Clean Water Act
> Discharge Permits > Dredged or Fill Material > Al-
ternatives Analysis
Transportation Law > Bridges & Roads > General
Overview
[HN1]The Department of Environmental Protection and
Energy (DEPE) is the agency charged with enforcing the
Coastal Area Facilities Review Act (CAFRA), N.J. Stat.
Ann. § 13:19-1-21. It has adopted regulations to guide
the development of bay-island corridors, which are non-
oceanfront islands surrounded by tidal waters and areas
lying upland of wetlands and beaches but including the
filled water's edge. N.J. Admin. Code § 7:7E-3.2 (a)(2),
(3). The regulations permit certain forms of water de-
pendent development in bay-island corridors if the prop-
erty abuts a paved road and sewage system with adequate
capacity. N.J. Admin. Code § 7:7E-3.24(d).

Administrative Law > Agency Adjudication > Review of
Initial Decisions
Environmental Law > Natural Resources & Public
Lands > -Coastal Zone Management > General Over-
view
Environmental Law > Natural Resources & Public
Lands> Wetlands Management•
[HN2]N.J. Stat. Ann. § 13:1.9-13 provides that the
Coastal Area Review Board shall have the power to hear
appeals from decisions of the Commissioner of Envi-
ronmental Protection (commissioner). The board -may
affirm or reverse the decision of the commissioner with
respect to applicability of any provision of the Coastal
Area Facilities Review Act, N.J. Stat. Ann. § 13:19-1-21,
to a proposed use; it may modify any permit granted by
the commissioner, grant a permit denied by him or her,
deny a permit granted by him or her, or confirm his or
her grant.of a permit.

Administrative Law > Agency Adjudication > Review of
Initial Decisions
[HN3]The Coastal Area Review Board members are to
use their best judgment and experience in applying the
law to the facts of cases coming before them, but not to
revise Coastal Area Facilities Review Act, N.J. Stat.
Ann. § 13:19-1-21 in the process.

Administrative Law > Judicial Review > Reviewability
> Standing
Criminal Law & Procedure > Appeals > Standards of
Review > General Overview
[HN4]Right to challenge administrative decisions inheres
not only in those who are direct parties to the initial pro-
ceedings before an administrative agency and also be-

longs to all persons who are directly affected by and ag-
grieved as a result of the particular action sought to be
brought before the courts for review.

COUNSEL: Richard M Hiuchan argued the cause for
appellant (Levin & Hiuchan, attorneys).

Gordon N. Litwin argued the cause for respondents
American Littoral Society, D.W. Bennett and Richard
Crema (Ansell, Zaro, Bennett, Kenney & Grimm, attor-
neys).

Mary C. Jacobson, Assistant Attorney General, argued
the cause for respondent Attorney General of New Jersey
(Deborah T. Poritz, Attorney General of New Jersey,
attorney).

JUDGES: GARIBALDI, J., dissenting. Chief Justice
WILENTZ and Justices CLIFFORD, HANDLER,
POLLOCK, O'HERN, and STEIN. Justice GARIBALDI.

OPINION BY: PER CURIAM

OPINION
[*59] [**5581 PER CURIAM..

This appeal concerns primarily -(1) the standing of
the- American Littoral _Society_(ALS), an- environmental
interest-group, to-contest the issuance of a -development
permit in a coastal zone, and (2)-the ability-of aninterde:
partmental review body to waive the substantive provi-
sions of a regulatory plan that is under the jurisdiction of
one of the agencies. We hold that in the unusual and non-
recurring circumstances of this case the Appellate Divi-
sion correctly held that the review panel lacked the
power to waive the substantive requirements of the regu-
latory plan and that ALS had the required standing to
challenge [***2] the review board's decision.

The facts of the case are set forth in the decision of
the Appellate Division. 264 N.J.Super. 38. 624 A.2d 14
(1993). Briefly stated, the case involves SMB Associates'
proposal to build a 200-slip marina, a 200-room motel, a
restaurant, five nautical shops, a dockmaster's building,
and a residential development consisting of sixty-nine
-ownhouses, 120 condominiums, and 700 parking spaces
on an undeveloped bay island. The development would
require an elevated roadway covering 5.63 acres of a
seventeen-icre tract of wetlands in Egg Harbor Town-
ship. The primary regulatory issues arose under the
Coastal Area Facilities Review Act (CAFRA), N.J.S.A.
13:19-1 to -21. [HN1 The Department of Environmental
Protection and Energy (DEPE) is the agency' charged
with enforcing CAFRA. It has adopted regulations to
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guide the development of bay-island corridors, which are
"non-oceanfront islands surrounded by tidal waters" and
areas "lying [*601 upland of wetlands and beaches but
including the filled water's edge." N.J.A.C 7:7E-
3.24(a)(2) and (3). The regulations permit certain forms
of "water dependent development" in bay-island [***3]
corridors if the property [**559] "abut[s] a paved road
and sewage system With adequate capacity." N.J.A.C.
7:7E-3.24(d). The proposed Anchoring Point develop-
ment at issue in this case is "water dependent" because it
involves a marina. However, in the view of DEPE, the
Anchoring Point property does not abut a paved road and
lacks access to sewers. Without detailing the prior his-
tory of the matter, the nub of the present controversy- is
the ability of the Coastal Area Review Board[ (CARB) to
waive certain CAFRA bay-island corridor development
requirements for SMB Associates.

CARB was established in 1973 as a sort of safety
valve for the then-newly-enacted CAFRA.
[HN2]N.J.S.A. 13:19-13, in pertinent part, provided the
following:

The Coastal Area Review Board shall
have the power to hear appeals from deci-
sions of the [C]ommissioner [of Environ-
mental Protection] * * *. The board may
affirm or reverse the decision of the
commissioner with respect to applicability
of any provision-of-this-act to a proposed
use; it may modify any permit granted by
the commissioner, grant a permit denied
by him [or her], deny a permit granted by
him [or her], or confirm his [or her] grant
of a permit.

Beyond [***4] that, CAFRA does not grant explicitly
any other powers to CARB.

The Appellate Division, relying on general princi-
ples of agency law, concluded in this case that "the
power to waive CAFRA regulatidns must be exercised
through the adoption of a rule establishing standards for
the application of waiver authority." 264 NJ.Suver. at
54. 624 A.2d 14. The Attorney General argues that agen-
cies have inherent power to waive regulatory require-
ments without first promulgating a waiver rule pursuant
to the Administrative Procedure Act, N.J.SA. 52:14B-1
to -21, if "extraordinary circumstances merit a waiver to
prevent an unjust and unreasonable result in a particular
case."

We need not resolve in this case the breadth of an
agency's power to waive regulatory requirements or
whether a rule authorizing waiver is always necessary.
We are satisfied that the [*61] Legislature did not con-

template that CARB would be authorized to waive sub-
stantive requirements of CAFRA. [HN3]The CARB
members are to use their best judgment and experience in
applying the law to the facts of cases coming before
them, but not to revise CAFRA in the process. In addi-
tion, the idiosyncratic [***5] interdepartmental nature of
CARB, which is composed of the Commissioners of
Environmental Protection and Energy, Commerce, and
Community Affairs (or their representatives), prompts us
not to generalize about the issue of agency power. Our
decision not to decide this case expansively is reinforced
by the fact that the Legislature has recently repealed
N.J.S.A. 13:19-13, thus abolishing CARB. L. 1993, c.
190, § 20.

Those same considerations lead us to conclude that
ALS had the required standing to pursue this appeal. The
policy choice between the desire to have a manageable
administrative hearing process (without a proliferation of
parties) and the public interest in not having non-party
objectors raise issues in judicial appeals that might better
be resolved in the agency process is difficult. This case is
atypical in that the position of the primary regulator

-(DEPE) in the administrative hearing was at variance
with that of the final review body (CARB). ALS argues
that it could not have foreseen that existing DEPE policy
would not be applied to the case under review. ALS did
not lay back to sandbag its opponents later. Thus, al-
though our dissenting colleague makes an excellent
[***61 argument that notions of fundamental fairness
and exhaustion of administrative remedies should pre-
clude sophisticated third-party objectors from interven-
ing in litigation after observing its progress for several
years, this is not the case for application of those princi-
ples. These facts are much too unusual to deny ALS
standing to appeal, even though ALS should have made
its position known earlier in the administrative process.
Under the circumstances, the Appellate Division did not
err in concluding that ALS, as an association concerned
with the preservation of our coastal resources, had suffi-
cient interests in the water-dependent development issues
of this case to appeal the [*62] CARB action under
Rule 2:2-3(a)(2). Because ALS had standing to prosecute
this [**560] appeal, we need'not consider whether D.W.
Bennett and Richard Crema had sufficient interests in the
disposition of the case to provide them with standing to
appeal as individuals. See Elizabeth Fed. S. & L. Ass'n v.
Howell, 24 N.J. 488, 499-500. 132 A.2d 779 (1957)
(holding that [HN4]right to challenge administrative de-
cisions "inheres not only in those who are direct parties
to the initial [***7] proceedings before an administra-
tive agency *** but also belongs to all persons who are
directly affected, by and aggrieved as a result of the par-
ticular action sought to be brought before the courts for
review").
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The judgment of the Appellate Division is affirmed.

DISSENT BY: GARIBALDI

DISSENT

GARIBALDI, J., dissenting.

Today the Court holds that knowledgeable and so-
phisticated third-party objectors who knew and- moni-
tored this ten-year long proceeding, but who deliberately
chose not to participate in the administrative proceedings
or the prior appeal in the Appellate Division, now have
the right to seek judicial review of the final administra-
tive determination. I respectfully dissent.

To permit such objectors. to thrust themselves into
this matter after intentionally holding back -for ten years
is not only fundamentally unfair to plaintiff but also
places an unnecessary burden on- the scarce resources of
the judiciary and the administrative agencies involved.
Moreover, it deprives the Court of the administrative
agencies' well-established expertise in this extremely
[***8] technical field, thus violating the doctrine of ex-
haustion of administrative remedies and the statutory and
administrative scheme of the Coastal Area Facility Re-
view Act ("CAFRA"), NJ.SA. 13:19-1 to -21.

I

This case commenced nearly ten years-ago on Octo-
ber 1-8, 1984, when SMB Associates ("SMB") -applied to
the Department of Environmental Protection, now the
Department of Environmental [*63] Protection and En-
ergy (DEPE), for permits under CAFRA. SMBrequested
the permits so it could proceed with its marina and resi-
dential development project known as Anchoring Point.
CAFRA prohibits construction of a facility in a coastal
area without a permit. See N.JS.A. 13,19-5. Because
SMB's project constituted a facility, see N.J.S.A. 13:19-4,
the -project could not progress without a permit from
DEPE. The Commissioner of DEPE conducted a public
hearing at which all "interested persons" had the right to
participate and present comments. See N.J.S.A. 13:19-
9(a).

After the hearing, DEPE denied SMB's applications
for permits because, inter alia, SMB's project plan did
not satisfy DEPE regulations concerning the bay island
corridor policy, see N?.JC. 7:7E-3.24 (now N.JA.C.
7:7E-3.21), [***9] and the general land area policy, see
N.J.A.C. 7:7E-5.I. When SMB appealed the denial, the
matter was referred to an Administrative Law Judge
(ALJ) as a contested case. The ALJ found that DEPE
should issue the permits because the project as proposed
would meet the CAFRA standards. The Commissioner of
'DEPE reversed the ALJ's decision and refused to grant
the permits based on his finding that the site plan vio-

lated the bay island corridor policy and the general land
area policy.

SMB appealed to the Appellate Division. In an un-
published opinion, the Appellate Division affirmed the
denial on the bay island corridor and the general land
areas rationales cited by the Commissioner. Yet, the Ap-
pellate Division reversed the Commissioner's determina-
tion that the project violated other regulations, such as
the protection of shellfish beds, loss of navigability of a
channel that is part of the Intracoastal Waterway, viola-
tion of wetlands regulations, inadequacy of the proposed
wetlands buffer, and the absence of an approvable storm
water run-off plan. SMB Assocs. v. New JerseyDep't of
Envtl. Protection, No. A-2175-87 (App.Div. March 23),
certif denied, 117 N.J 154, 564 A.2d 874 (19899.
***10]

[*64] Although the Appellate Division affirmed the

denial, it suggested that SMB might benefit by submit-
ting a revised plan and requesting a waiver of the bay
island corridor regulations.

However, as previously indicated, we
anticipate that SMB may elect to submit a
[**561] revised plan together with re-

quests for-a waiver which may meet with
DEP's approval. If so; the DEP might
-want to reassess its denial justified only
by-the -bay island corridor policy and the
general land areas-policy. That is, with all
other policies in compliance, the agency
might want to evaluate the impact of any
revised proposal. For example, the regula-
tions provide only that coastal develop-
ment which does not conform to the ac-
ceptable intensity of development is dis-
couraged, not prohibited. N.J.A.C. 7:7E-
5.2(c). While we will not speculate fur-
ther, we do note that it is possible that, if

'intensity of -development were the only
factor standing in the way of-SMB's pro-
ject, a plan modification in that respect
might result in DEP approval.

[emphasis added.]

Taking the hint, SMB requested a waiver of the bay
island corridor policy and the general land area policy.
DEPE denied the request, and SMB appealed to the
Coastal [*** 1] Area Review Board ("CARB"), which
is authorized to hear appeals from decisions of the
Commissioner of DEPE granting or denying a permit.
See N.J.S.A. 13:19-13. CARB had three voting members-
-the Commissioner of DEPE, the Commissioner of

Page 4



137 N.J. 58, *; 644 A.2d 558, **l

1994 N.J. LEXIS 843, ***; 38 ERC (BNA) 1986

WCommerce and Economic Development, and the Com-missioner of Community Affairs. Over the DEPE Com-
missioner's objection, CARB granted the waiver and
directed the issuance of the necessary permits. CARB
reconsidered, pursuant to a DEPE motion, but ultimately
affirmed its initial decision to grant the waiver and to
direct DEPE to issue the necessary permits. DEPE
elected not to appeal CARB's decision to the Appellate
Division.

The date was then January- 15, 1991. Although the
battle had taken nearly seven years, SMB appeared to
have emerged victorious. The authority to grant a waiver
had never been questioned in -any of the proceedings.
With CARB's decision, SMB now seemingly had the go-
ahead to pursue its project. Enter the American Littoral
Society (ALS); its executive director, D.W. Bennett; and
an area shell fisherman, Richard Crema. They filed a
notice of appeal, challenging the waiver and the issuance
of the permit in the Appellate Division.

[*651 SMIB [***12] challenged the objectors' right

to appeal. The Appellate Division held that the objectors
had standing to seek judicial review of the administrative
action. 264 N.J.Super. at 64. 624 A.2d 14. Today, the
majority affirms that decision by relying on the language
of Elizabeth Federal Savings & Loan Ass'n v. Howell. 24. N.J. 488, 499-500, 132 A.2d 779 (195.7_) (holding that
right to challenge administrative decisions "inheres not
only in those -who are direct-parties to the initial -proceed-
ings-before an administrative agency * * * but also be-
longs to all persons who are directly affected by and ag-
grieved as a result of the particular action -sought to be
brought before the court for review"). The objectors also
cite as support the following language from that case as
if it were a mantra: "[If not we,] who then is there who
can or will challenge an administrative decision favor-
able to the applicant?" Id. at 501, 132 A.2d 779.

Both quotations, however, -have little meaning in the
context of this case. This case is not like Elizabeth Fed-
eral Savings &Loan Ass'n, supra [***131 or In re Wa-
terfiont Development Permit, 244 N.J.Super. 426, 582
A.2d 1018 (App.Div.1990), certif denied, 126 N.J. 320,
598 A.2d 880 (1991), or Public Interest Research Group
v. Department of Environmental Protection, 152
N.J.Super. 191, 377 A.2d 915 (App.Div.), certif denied,
75 N.J. 538, 384 A.2d 517 (1977), or Crema v. Depart-
ment of Environmental Protection 182 N.J.Super. 445,
442 A.2d 630 (App.Div.1982), affd; 94 N.J. 286, 463
A.2d 910 (1983). In all those cases, the third-party objec-
tor to the administrative action at least attempted to par-
ticipate in the administrative proceedings. Although their
attempts may have proven unsuccessful, they at least
registered their objection on the record. See Elizabeth
Federal Say. & Loan Ass'n, supra, 24 N.J. at 494, 132
A.2d 779 (stating that third-party objectors wrote to

Commissioner [***14] to express their objections and
their desire to be heard); In re Wateifront Dev. Permit,
supra, 244 N.J.Super. at 436 582 A.2d 1018 (noting that
ALS sought to intervene in administrative proceedings);
Crema, supra, 182 N.J.Super. at 448-49, [**562] 442
A.2d 630 (noting that third-party objector appealed to
CARB before seeking judicial review); Public Interest
Research [*66] Group. supra, 152 N.J.Super. at 201-02.
37-7 A.2d 915 (noting that third-party objector sought to
intervene and requested adjudicatory hearing).

In this case, by contrast, the third-party objectors
elected not to act although they clearly could have acted.
CAFRA affords "interested parties the opportunity to
present, orally or in writing, their position concerning the
application and any data they may. have developed in
reference to the environmental effects of [a] proposed
facility." JN.J.S.A. 13:19-9(a). In addition, DEPE regula-
tions adopted under CAFRA permit "[a]ny interested
person who considers himself aggrieved by a final action
of the Division" to request a hearing. N.J.A.C. 7:7-5.1(2).
[***15] Likewise, during an appeal to CARB, "[a]ny
person or entity having a significant interest in the out-
come of a hearing request may, in addition -to filing a
response, request permission to participate in the appeal
process." NJ.A.C. 7:7-5.2(c). Such persons are those
interested other than the applicant. N.J.A.C. 7:7-5.2(d)
(stating, "Where the request to participate is filed by
someone other-than the applicant, evidence that a copy
of the request-has.-been mailed to the applicant shall-be
admitted.") (emphasis added).

Despite all those opportunities to be heard, the ob-
jectors remained silent. They never raised a complaint,
never sought to be heard, and never presented arguments
against SMB's permit application. Their silence was not
born of ignorance of SMB's application for a permit. In
fact, in an affidavit filed with the court, ALS Executive
Director Bennett admitted:

For a number of years on behalf of
ALS, I have monitored the proceedings in
conjunction with the permit applications
of SMB Associates (Anchoring Point),
particularly in conjunction with the Bay
Island Corridor Policy of-the regulations
of NJDEP. Because we have limited funds

- and staff we do not intervene [***16] or
seek to take part directly in any matter in
which we believe the interest of the public
is properly being considered and weighed
by the appropriate governmental authori-
ties.
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Nor was their silence born of ignorance of the processl
The objectors were well aware of their rights and were
frequent players in the. game. See,. e.g., In re Water ront
Development Permit, supra, 244 N.J.Super. 426, 582
A.2d 1018; Crema, supra, [*671 182 N.J.Super. 445,
442 A.2d 630 (involving objectors' intervention in
CAFRA permit applications).

Here, the objectors engaged in a classic.case of
sandbagging, biding their time and preserving their ar-
guments until the eleventh hour. Such attempts at sand-
bagging -should not be, and almost invariably are not,
rewarded by allowing a third-party objector to seek judi-
cial review of an administrative determination. See Red
River Broadcasting Co., Inc. v. Federal Communications
Comm'n. 98 F.2d 282 (D.C.Cir.), cert. denied, 305 U.S.
625, 59 S.Ct. 86, 83L.Ed. 400 (1938); [***17] Beren
Pines Hosp. v. Department of Human Sen,., 96 N.J. 456,
476 A.2d 784 (1984).

In Red River, the FCC's award 'of a radio station li-
cense was challenged by a competitor that neither had
participated nor sought to participate in the proceedings
before the FCC. No question existed that the competitor
had a cognizable interest in the FCCs licensing decision.
Nonetheless, the D.C. Circuit found that because the
competitor had made no attempt to participate in the
FCC proceedings, it could -not be heard to complain for
the first time by means of judicial review.

The right to administrative- relief is *a
privilege afforded by law to persons who
consider themselves interested or ag-
grieved. Unless the interests of such a
person are brought to the attention of the.
Commission -through established proce-
dural channels, it will be impossible for it
to give them proper consideration. The
Act and the rules of the Commission have
made adequate provision therefor. The
burden, therefore, is, and properly should
be, upon an interested person to act af-
firmatively to protect himself. It is more
reasonable to assume in this case a legis-
lative intent [***18] that an interested
person should be alert to protect his own
interests than to assume that Congress in-
tended the Commission to consider
[**5631 on its own motion the possible
effect of its action in each case, upon
every person who might possibly be af-
fected thereby. Such a person should not
be entitled to sit back and wait until all in-
terested persons who do so act have been
heard, and then complain that he hasnot
been properly treated. To permit such a

person to stand aside and speculate on the
outcome; if adversely affected, come into
this court for relief, and then permit the
whole matter to be reopened in his behalf,
would create an impossible situation- In a
closely settled area with a number of ex-
isting stations such a procedure would
permit successive appeals by many per-
sons and as a result a complete blocking
of administrative action.

[98 F.2d at 286-87 (emphasis
added).]

[*68] Likewise, in Bergen Pines, we refused to en-

tertain an appeal of administrative regulations by a hos-
pital that had declined to participate. in the administra-
tive-rulemaking proceeding. We reasoned that allowing
objectors to administrative actiop to seek judicial review
[***19] without first presenting their arguments and
objections to the administrative agency 'would force
courts to review potentially overwhelming reams of
technical data and to resolve from scratch issues as to
which it does not- have particular expertise." 96 N.J. at
474,476 A.2d 784.

Moreover, "it would permit a party who fostered an
inadequate rulemaking record by his own omission to
take advantage of-the-inadequacy of theifactual record in
order to secure de novo review of the wisdom of the
rule." Ibid. Having identified those concerns, we adopted
the reasoning of Professor Schwartz, a well-respected
administrative-law scholar, to preclude the hospital from
arguing against administrative action for the first time in
an appellate court.

One may go further and say there is not
only a right but a duty to present all-rele-
vant evidence before the agency. The fun-
damental principle is that issues and evi-
dence available to the individual must be
raised before the agency or the right to
raise them is waived. * * * The whole
scheme of the statute setting up the
agency. *** would be defeated if a party
could, go into court and present his
[***201 evidence for the firsttime there.

Not only is review restricted to the
administrative record, it is also limited to
the issues raised before the agency. Both

orderly procedure and good administra-
tion require that objections to agency pro-
ceedings be made while the agency has

0
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opportunity for correction. Any issue not
raised at the administrative level may not
be considered on review. "A reviewing
court usurps the agency's function when it
sets aside the administrative determina-
tion upon a ground not theretofore pre-
sented and deprives the Commission of an
opportunity to consider the matter, make
its ruling, and state the reasons for its ac-
tion."

[Id. at 474-75, 476 A.2d
784 (quoting Bernard
Schwartz, Administrative
Law §§ 114, 206 (1976)).]

Our holding in Bergen Pines and the D.C. Circuit's
decision-in Red River ultimately rest on a notion of fun-
damental fairness. The Supreme Court explained the
rationale over forty years ago in [*69] United States v.
L.A. Tucker TruckLines, Inc., 344 U.S. 33, 37. 73 S. Ct.
67, 69, 97 L.Ed. 54. 58 (1952):

--Simple fairness [***21]- to those-who are
engaged in the tasks of administration,
-and to litigants, requires as a general rule
that courts should not topple over admin-
isti-ative decisions unless the administra-
tive body not only has erred but has erred
against objection made at the time 'appro-
priate under its practice.

Underlying those decisions is the doctrine of ex-
haustion of administrative remedies. That doctrine does
not merely serve as a bar to judicial review where an
opportunity still exists to pursue administrative redress.
It also serves as a form of estoppel, precluding parties
who inexcusably fail to present their objections and ar-
guments before the relevant administrative body from
seeking judicial review of administrative determinations.
See Frank E. Cooper, State Administrative Law, Vol. II,
at 586 (1st ed. 1965) (defining "the [**564] so-called
doctrine of estoppel for failure to exhaust administrative
remedies"); II Kenneth Culp Davis and Richard J. Pierce,. Jr., Administrative Law Treatise § 15.1, at 306 (3rd
Ed.1994) (stating that in such situations, "the court still
may decline to review the final agency action because Of

the petitioner's failure to have exhausted the administra-
tive' [***22] remedies that were previously available");
see also S & G, Inc. v. Morigan, 797 P.2d 1085. 1087
(Utah 1990).(stating that under corollary of doctrine of
exhaustion of administrative remedies, "[i]t is well set-
tled . . that persons aggrieved by decisions of adminis-
trative agencies 'may not, by refusing or neglecting to
submit issues of fact to such agencies, by-pass them, and
call upon the courts to determine . . . matters properly
determinable originally by such agencies"') (quoting
People v. Keith Ry. Equip. Co., 70 Cal.App.2d 339. 161
P.2d 244, 249 (1945)).

The doctrine of exhaustion of administrative reme-
dies serves important interests.

(1) the rule ensures that claims -will be
heard, as a preliminary matter, by a body
possessing expertise in the area; (2) ad-
ministrative exhaustion allows the parties
to create a factual record necessary for
meaningful appellate review; and (3) the
agency, decision may satisfy the parties
and thus obviate resort to the courts.

[*70] [Cit, of Atlantic City v.

Laezza, 80 N.J. 255, 265._403 A.2d 465
(1979).]

Those interests are [***231 undermined by the major-
ity's failure to preclude the objectors' appeal.

Indeed, the doctrine functions precisely to preclude
appeals such as this one. The propriety of issuing permits
under CAFRA is undoubtedly an issue of expertise better
decided by an administrative body such as DEPE or
CARB. Courts do not have the expertise to-evaluate the
environmental issues raised by the third-party objectors.
ALS's claim that the only issue on appeal is a purely le-
gal one--whether or not DEPE may waive application of
its regulations--is both untrue and overly simplistic. First
of all, the objectors have made factual assertions con-
cerning the potential impact of waiving the bay island
corridor policy. Second, inextricably linked to the legal
issue- of waiver are the ramifications on economic devel-
opment and the environment of allowing or disallowing
such a waiver. Because the issues presented by the third-
party objectors on appeal were not addressed at the ad-
ministrative level, the factual underpinnings of those new
issues were not developed at the administrative level.

We have hitherto recognized that our entire system
of administrative law is better served when we resist the
temptation to usurp [***24] an administrative body's
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position as a fact-finder and expert in a particular field.
See Abbott v. Burke, 100 N.J. 269. 299. 495 A.2d 376
01985 (stating that "this Court has called for exhaustion
of administrative remedies when this will serve to de-
velop a fully informed factual record and maximize the
soundness of determinations through the agency's exper-
tise"); Paterson Redev. Agencyv v. Schulnzan, 78 N.J. 378.
387. 396 A.2d 573 (stating that exhaustion of administra-

tive remedies ensures that "claims will be heard, as a
preliminary matter, by the body having expertise in the
area"), cert. denied, 444 U.S. 900, 100 S.Ct. 210, 62
L.Ed.2d 136 (1979). This case calls for precisely such
restraint.

Because I would not permit the objectors' appeal, I
do not reach the waiver issue.
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LEXSEE

Analysis

As of: Aug 12, 2008

-IN RE SIX MONTH EXTENSION OF N.J.A.C. 5:91-1 ET SEQ. IN RE GRANT OF
EXTENDED SUBSTANTIVE CERTIFICATION TO ALLAMUCHY TOWNSHIP,

LAWRENCE TOWNSHIP, HARDING TOWNSHIP, UNION TOWNSHIP
(HUNTERDON COUNTY), MANALAPAN TOWNSHIP, GLEN ROCK

BOROUGH, CRANBURY TOWNSHIP, BAYONNE CITY, RIDGEFIELD
BOROUGH AND DENIAL OF MOTION TO INVALIDATE EXTENDED

SUBSTANTIVE CERTIFICATION PREVIOUSLY GRANTED TO FORTY-SIX
MUNICIPALITIES. IN RE GRANT OF EXTENDED SUBSTANTIVE

CERTIFICATION TO ALLAMUCHY TOWNSHIP, LAWRENCE TOWNSHIP,
HARDING TOWNSHIP, UNION TOWNSHIP (HUNTERDON COUNTY),

MANALAPAN TOWNSHIP, GLEN ROCK BOROUGH, CRANBURY
TOWNSHIP, BAYONNE CITY, RIDGEFIELD BOROUGH AND DENIAL OF
MOTION TO INVALIDATE EXTENDED SUBSTANTIVE CERTIFICATION

PREVIOUSLY GRANTED TO FORTY-SIX MUNICIPALITIES. IN THE
MATTER OF EXTENDED SECOND ROUND CERTIFICATION GRANTED TO

EAST BRUNSWICK. IN RE READOPTION OF N.J.A.C. 5:91-14. IN THE
MATTER OF RESOLUTIONS APPROVING READINGtON TOWNSHIP'S

AMENDMENT TO SUBSTANTIVE CERTIFICATION BY THE NEW JERSEY
COUNCIL ON AFFORDABLE HOUSING AND-GRANTOF EXTENSION'

-PURSUANT TO N.J.A.C-. 5:91-14.3. IN RE GRANT OFEXTENDED
SUBSTANTIVE CERTIFICATION TO TOWNSHIP OF ROXBURY.

DOCKET NOS. A-0795-02T5, A-1313-02T1, A-1931-02T1, A-3778-42T3, A-4814-
02T3, A-4792-02T1, A-5228-02T2

SUPERIOR COURT OF NEW JERSEY, APPELLATE DIVISION

372 N.J. Super. 61; 855 A.2d 582; 2004 N.J. Super. LEXIS 344

May 5, 2004, Argued
August 31, 2004, Decided

SUBSEQUENT HISTORY: [***I] Approved for
Publication August 31, 2004.
Certification denied by In re Six Month Extension of
N.J.A.C. 5:91-1 (N.J. Builders Assoc.), 182 N.J.1630,
868 A.2d 1033. 2005 N.J. LEXIS 268 (2005)
Certification denied by In re Six Month Extension of
N.J.A.C. 5:91-1 (Toll Bros., Inc.). 182 N.J. 630, 868
A.2d 1033, 2005 N.J. LEXIS 269 (2005)
Related proceeding at In re Adoption of N.J.A.C. 5:94,
2007 N.J. Super. LEXIS 20 (App.Div., Jan. 25, 2007)

PRIOR HISTORY: On appeal from the Council on
Affordable Housing.

CASE SUMMARY:

PROCEDURAL POSTURE: Petitioner affordable
housing activists sought review of a decision of the New
Jersey Council on Affordable Housing (COAH), granting
interim substantive certification to respondent munici-
palities of their compliance with the New Jersey Fair
Housing Act (FHA), N.J. Stat. Ann. §§ 52:27D-301 to -
329. They challenged the validity of the regulation au-
thorizing the certifications, N.J. Admin. Code tit. 5, § 91-
14.3.
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OVERVIEW: The FHA, in carrying out New Jersey's
constitutional commitment to provide affordable hous-
ing, provided for a three-stage process of bringing mu-
nicipalities into compliance. COAH was statutorily man-
dated to monitor compliance and issue regulations gov-
erning each planning stage. Decades bad passed since the
process had begun, and COAH was far behind its statu-
tory timetable in promulgating third-round regulations
and -standards. It therefore adopted § 91-14.3, which
permitted it to grant interim certifications to municipali-
ties whose prior certifications would expire during the
delays it was encountering in issuing the third-round
rules. The activists argued that the interim certifications
simply allowed municipalities to make no progress to-
ward fair housing goals over an extended period. The
court, after holding that the activists had. standing and
that their challenges were not untimely, held that the
FHA clearly empowered COAH to exercise broad discre-
tion in effecting the act's legislative purposes. Nonethe-
less, the- act also required COAH to conduct extensive
-review of certification requests and to apply clearly' ar-
ticulated standards. The regulation in question did not
comply.

OUTCOME: The court invalidated the regulation and
remanded the matter to permit the council to develop a
better procedure for reviewing municipalities' level, of
compliance. It suspended the interim certification but
also stayed--any -court challenges for-60 days to allow
adoption of-an appropriate rule.

CORE TERMS: certification, municipality's, fair share,
methodology, interim, housing, round, housing element,
realistic, affordable housing, promulgated, zoning,
promulgation, exclusionary, expire, gap, notice, proce-
dural rules, housing needs, expiration, builder's, scarce,
review process, addressing, municipal, expiring, expired,
implementing, readopted, moderate

LexisNexis(R) Headnotes

Public Health & Welfare Law > Housing & Public
Buildings > Low Income Housing
Real Property Law > Zoning & Land Use> Compre-
hensive Plans
[HNI]N.J. Admin. Code tit. 5, § 91-14.3(a) allows.the
New Jersey Council on Affordable Housing (COAH) to
grant extended substantive certification if a municipality:
(1) requests the extension; (2) commits to continuing to
implement the certified second-round plan; and (3)
commits to addressing its third round fair share obliga-
tion with a newly adopted housing element and fair share
plan. A second subsection, N.J. Admin. Code tit. 5, § 91-

14.3(b), establishes the mechanism for a municipality to
remain under the jurisdiction of COAH. The regulation
does not specify when the third-round rules will be
promulgated.

Administrative Law > Agency Rulemaking > State Pro-
ceedings
Public Health & Welfare Law > Housing & Public
Buildings > Low Income Housing
[HN2]By order, the Supreme Court of New Jersey has
recognized the obligation of the New Jersey Council on
Affordable Housing under N.J. Admin. Code tit. 1. § 30-
6.2(c) to promulgate its Third Round Fair Share Method-
ology regulations no later than October 6, 2004, or the
proposal expires.

Environmental Law > Zoning & Land Use > Constitu-
tional Limits
Real Property Law > Zoning & Land Use > Compre-
hensive Plans
Real Property Law > Zoning & Land Use > Constitu-
tional-Limits
[HN3]The Supreme Court of New Jersey held in the
Mount Laurel cases that every municipality in a growth
area has a constitutional obligation to provide through its
land use: regulations~a- realistic' opportunity for a fair
share-of its region's-present and prospective needs for
housing for low-and moderate-income families.

Public Health & Welfare Law > Housing & Public
Buildings > Low Income Housing
Real Property Law > Zoning & Land Use > Compre-
hensive Plans
Real Property Law > Zoning & Land Use > Constitu-
tional Limits
[HN4]See N.J. Stat. Ann. § 52:27D-303.

Public Health & Welfare Law > Housing & Public
Buildings > Low Income Housing
Real Property Law > Zoning & Land Use > Compre-
hensive Plans
Real Property Law > Zoning & Land Use > State &
Regional Planning
[HN5]The constitutionality of the New Jersey Fair Hous-
ing Act, N.J. Stat. Ann. §§ 52:27D-301 to -329, has been
upheld by the Supreme Court of New Jersey.

Public Health & Welfare Law > Housing & Public
Buildings > Low Income Housing
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Real Property Law > Zoning & Land Use > Compre-
hensive Plans
Real Property Law > Zoning & Land Use > State &
Regional Planning
[HN6]See N.J. Stat. Ann. 8 52:27D-304(j).

Civil Rights Law > Contractual Relations & Housing >
Fair Housing Rights > Fair Housing Act
Civil Rights Law > Contractual Relations & Housing >
Fair Housing Rights > Remedies
Real Property Law > Zoning & Land Use > Compre-
hensive Plans
[HN7)Under the New Jersey Fair Housing Act, N.J. Stat.
Ann. §§ 52:27D-301 to -329, a "builder's remedy" is a
court-imposed remedy for a litigant who is an individual
or a profit-making entity in which a court requires a mu-
nicipality to utilize zoning techniques such as mandatory
set-asides or density bonuses that provide for the eco-
nomic viability of a residential development by including
housing that is not for low and moderate income house-
holds. N.J. Stat. Ann. § 52:27D-328.

Criminal Law & Procedure > Sentencing .> Guidelines
> Adjustments & Enhancements > General Overview
Real Property Law > Financing > Federal Programs >
Federal Housing Administration
Real Property Law > Zoning & Land Use > Compre-
hensive Plans
[HN8]The comprehensive planning and implementation
response in the New Jersey Fair Housing Act (FHA)
N.J. Stat. Ann. §5 52:27D-301 to -329, to the constitu-
tional fair housing obligation, as set forth at N.J. Stat.
Ann. § 52:27D-302c, is to be effected by New Jersey's
Council on Affordable Housing. N.J. Stat. Ann. 8
52:27D-305. Among the agency's express responsibilities
under the FHA are, from time to time, to: (a) determine
housing regions of the state; (b) estimate the present and
prospective need for low and moderate income housing
at state and regional levels; and (c) adopt criteria and
guidelines for municipal determination of its present and
prospective fair share of the housing need in a given re-
gion, as well as any adjustments that are required. N.J.
Stat. Ann. § 52:27D-307.

Civil Rights Law > Contractual Relations & Housing >
Fair Housing Rights > Fair Housing Act
Governments > Local Governments > General Over-
view
Real Property Law > Zoning & Land Use > Constitu-
tional Limits
[HN9]The New Jersey Fair Housing Act, N.J. Stat. Ann.
§S 52:27D-3-1 to -329, directs the New Jersey Council

on Affordable Housing (COAH), upon voluntary petition
by a municipality, to review a municipality's housing
element and fair share plan and to grant or deny, with or
without conditions, substantive certification. N.J. Stat.
Ann. 8 52:27D-307, -314. The process is accomplished
with COAH applying criteria and guidelines the agency
is authorized to adopt. N.J. Stat. Ann. 8 52:27D-307c.
The legislature has directed COAH to establish proce-
dures for a realistic opportunity review at the midpoint of
the 10-year certification period and to provide for notice
to the public. N.J. Stat. Ann. § 52:27D-313b. N.J. Stat.
Ann. § 52:27D-310 contains the standards for the con-
tents of a municipality's fair share plan. Further, the mu-
nicipality may provide for its fair share of low- and mod-
erate-income housing by means of any technique or
combination of techniques which provide a realistic op-
portunity for the provision of the fair share. N.J. Stat.
Ann. . 52:27D-31 Ia. Substantive certification is not to
be granted, however, unless a municipality's fair share
plan is consistent with the rules and criteria adopted by
COAH and not inconsistent with achievement of the
low- and moderate-income housing needs of-the region-
N.J. Stat. Ann. 6 52:27D-314a.

Civil Procedure > Alternative Dispute Resolution >
General Overview
Environmental Law > Zoning-& Land Use > Constitu-
tional Lim its
Real Property Law > Zoning & Land Use > General'
Overview
[HRN10]Under the statutory scheme 'enacted in the New
Jersey Fair Housing Act, N.J. Stat. Ann. 8 52:27D-301
to -329, if there is no objection from the public, the New
Jersey Council on Affordable Housing (COAH) reviews
the petition and grants substantive certification upon
determining that the municipality's fair share plan is not
inconsistent with achievement of low- and moderate-
income housing needs- of the region, under N.J. Stat.
Ann. § 52:27D-314a, and the housing element and im-
plementation plan make the achievement of the munici-
pality's fair share of low- and moderate-income housing
realistically possible. N.J. Stat. Ann. § 52:27D-314b.
COAH is to engage in a mediation and review process,
on request or if an objection is filed. N.J. Stat. Ann. §
52:27D-315a. When COAH grants substantive certifica-
tion, the municipality receives various benefits, including
effective immunity from exclusionary zoning litigation,
that is, substantively certified municipalities are pre-
sumed to be constitutionally compliant and, in any exclu-
sionary zoning challenge, this presumption may be over-
come only by clear and convincing evidence that the
municipality's housing element and implementing ordi-
nances do not provide the realistic opportunity required
by law. N.J. Stat. Ann.\5 52:27D-317a.
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Public Health & Welfare Law > Housing & Public
Buildings > Low Income Housing
Real Property Law > Zoning & Land Use > Compre-
hensive Plans
Real Property Law > Zoning & Land Use > State &
Regional Planning
[HNI I ]A municipality's participation in the statutory and
regulatory scheme established by the New Jersey Fair
Housing Act, N.J. Stat. Ann. 5 52:27D-301 to -329, -is
optional, not mandatory. A municipality that has filed a
housing element may, within two years of that filing,
petition the New Jersey Council on Affordable Housing
for substantive certification or institute an action in the
New Jersey Superior Court for a declaratory judgment
granting it repose. N.J. Stat. Ann. § 52:27D-313a. If a
municipality does not petition for substantive certifica-
tion or seek repose, it is subject to Mount Laurel litiga-
tion, including suit for the .imposition of a builder's rem-
edy.

Civil Rights Law > Contractual Relations & Housing >
Fair Housing Rights > Fair Housing Act
Public Health & Welfare Law > Housing & Public
Buildings > Low Income Housing
Real Property Law > Zoning & Land- Use > State &
Regional Planning
[11-Nl2]A prerequisite of the substantive certification-
process under the New Jersey Fair Housing Act, N.J.
Stat. Ann. § 52:27D-301 to -329, is the determination
by the New Jersey Council on Affordable Housing
(COAH) of each municipality's indigenous housing need
and its share of the present and prospective regional low-.
and moderate-income housing need. N.J. Stat. Ann. §
52:27D-307. COAH has promulgated procedural and
substantive rules setting forth its calculations for deter-
mining state and regional needs and municipal pre-
credited needs, at N.J. Admin. Code tit. 5, chs. 92 and
93, and detailing the procedures governing its evaluation
of the voluntarily submitted municipal housing elements
and fair share plans, at N.J. Admin. Code tit. 5, ch. 91.

Administrative Law > Judicial Review > Reviewability
> Standing
Civil Procedure > Justiciability > Standing > General
Overview
Civil Procedure > Declaratory Judgment Actions >
State Judgments > General Overview
[HN131New Jersey has liberal standards for recognizing
standing in rule challenges, whether framed as petitions
for declaratory relief on the administrative level, under

N.J. Stat. Ann. § 52:14B-8, or whether otherwise ad-
vanced, under N.J. Ct. R. 2:2-3(a)(2).

Civil Procedure > Justiciability > Standing > General
Overview
Real Property Law > Common Interest Communities >
Condominiums > General Overview
Real Property .Law > Zoning & Land Use > Constitu-
tional Limits
[HN14]In general, standing is a threshold justiciability
determination whether-the litigant is entitled to initiate
and maintain an action before a court or other tribunal.
Typically, standing requires that a litigant have a suffi-
cient stake and real adverseness with respect to the sub-
ject matter of the litigation, and a substantial likelihood
that some harm will fall upon it in the event of an unfa-
vorable decision. Standing, however, is not automatic,
and a litigant usually has no standing to assert the rights
of a third party. New Jersey courts have set a low thresh-
old for standing in various types 'of cases, civil and
-criminal, affording parties to lawsuits the benefits of
liberal interpretations of requirements that bear upon
eligibility to litigate particular issues. The Supreme
Court of New Jersey has held that the need for a liberal
approach to standing is especially important in Mount
Laurel litigation. Therefore, any individual demonstrat-.
ing an interest in, or any organization that has the objec-
tive of, securing-lower income housing opportunities -has
standing to sue such municipality on Mount Laurel
-grounds.

Administrative Law > Judicial Review > Reviewability
> Standing
Criminal Law & Procedure > Appeals > Reviewability
> Preservation for Review > Failure to Object
Environmental Law > Litigation & Administrative Pro-
ceedings > Judicial Review
[HN15]A party's failure to register a timely objection or
to participate in administrative proceedings does not pre-
clude judicial review. The right to seek judicial review of
administrative decisions. not only inheres in those who
are direct parties to the initial proceedings before an ad-
ministrative agency, but also belongs to all persons who
are directly affected by and aggrieved as a result of the
particular action sought to be brought before the courts
for review. In New Jersey, the right to seek judicial re-
view of administrative action is of constitutional dimen-
sion.

Administrative Law > Judicial Review > Reviewability
> Standing
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Real Property Law > Zoning & Land Use > Building &
Housing Codes
Real Property Law > Zoning & Land Use > State &
Regional Planning
[H7N16]The N.J. Ct. R. 2:4-I 45-day time limit on ap-
peals from 'final decisions of state administrative agen-
cies does not generally apply to challenges to the validity
of agency regulations, especially where the challenges
raise constitutional questions or involve important ques-
tions implicating the public interest. The 45-day rule
applies only to an agency's quasi-judicial decisions that
adjudicate the rights of a particular individual. To the
contrary, courts have held specifically that a party may
.attack the validity of New Jersey Council on Affordable
Housing regulations 'even if that party did not challenge
them when originally p'roposed.

Administrative Law > Agency Rulemaking > State Pro-
ceedings
Administrative Law > Judicial Review > Reviewability
> General Overview
[HN17]By its very terms, the one-year time bar of N.J.
Stat. Ann. § 52:14B-4d is limited to instances where the
promulgation of a rule is based on noncompliance with
the procedural requirements of that act.

Civil Rights Law > Contractual Relations-& Housing->
Fair Housing-Rights > Fair Housing Act
Real Property Law > Zoning & Land Use > Constitu-
tional Limits
Real Property Law > Zoning & Land Use > State &
Regional Planning
[HN I 81The New Jersey Superior Court, Appellate Divi-
sion, concludes that, as a matter of administrative pre-
rogative to deal with current exigencies in realistic and
principled ways, the grant of extended substantive certi-
fications to municipalities with expiring second-round
substantive certifications does not exceed the authority
granted to the New Jersey Council on Affordable Hous-
ing under the New Jersey Fair Housing Act, N.J. Stat.
Ann. H 52:27D-301 to -329, to implement the constitu-
tional imperatives informing the Mount Laurel cases.

Administrative Law > Agency Rulemaking > State Pro-
ceedings
Administrative Law > Judicial Review > Standards of
Review > General Overview
[HNIl9]The standards by which the New Jersey Superior
Court, Appellate Division, measures the validity of non-
adjudicative administrative action as follows. The court
is limited to determining whether the agency action is
arbitrary, capricious, or unreasonable. In approaching

that question, four inquiries are customary: (1) whether
the agency's decision offends the New Jersey or U.S.
Constitution; (2) whether the agency's action violates
express or implied legislative policies; (3) whether the
record contains substantial evidence to support the find-
ings on which the agency based its action; and (4)
whether in applying the legislative policies to the facts,
the agency clearly erred in reaching a conclusion that
could not reasonably have been made on a showing of
the relevant factors.

Administrative Law> Agency Rulemaking > Rule Ap-
plication & Interpretation > General Overview
Administrative Law > Judicial Review > Standards of
Review> General Overview
Administrative Law > Separation of Powers > Legisla-
tive Controls > General Overview
[HN20]Administrative regulations are presumed to be
valid. The party challenging a regulation has the burden
of overcoming that strong presumption. Determinations
of ultra vires action are disfavored.

Administrative Law > Agency Rulemaking > Rule Ap-
plication & Interpretation > General Overview
Administrative Law > Judicial Review > Standards of
Review > General Overview
Administrative -Law > Separation of Powers > Legisla-
*tive Controls >-Implicit Delegation of Authority
[I{N21]A statutory grant of power by the New Jersey
Legislature to an agency can either be express or uin-
plied. Courts give appropriate deference to an agency's
interpretation of its own enabling legislation, and that
interpretation should prevail so long as it is not plainly
unreasonable. The decision whether to defer in a particu-
lar instance depends, as much as anything else, upon
experience in the light of the agency's past practices. The
concept of deference to an agency'sspecialized expertise
has inherent limitations. It- is most generously applied
when new and innovative legislation is being put into
practice. Experience may suggest boundaries, however.

Administrative Law > Judicial Review > General Over-
view
Environmental Law > Litigation & Administrative Pro-
ceedings > Judicial Review
Real Property Law > Financing > Federal Programs >
Federal Housing Administration
[HN22]As a matter of principle, judicial deference to
agency action has been held to be particularly well-suited
to judicial review of administrative regulations adopted
by the New Jersey Council on Affordable Housing
(COAH) to implement the New Jersey Fair Housing Act
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(FHA), N.J. Stat. Ann. § 52:27D-301 to -329, viewed as
an innovative legislative response to- deal with the state-
wide need for affordable housing. Implementation of the
legislation's goals has been viewed as necessarily an
evolving process. Courts have repeatedly commented on
COAH's broad discretion in implementing the Mount
Laurel doctrine and the FHA, and courts have found
COAH to have implied regulatory. -power despite spe-
cific, although conflicting, statutory language to the con-
trary.

Administrative Law > Judicial Review > Reviewability
> Questions of Law
Administrative Law > Judicial Review > Standards of
Review > De Novo Review
Civil Procedure > Appeals > Standards of Review > De
Novo Review
[HN23]Courts give no deference to agencies with respect
to determinations of issues of law; they apply a de novo
standard of judicial review. Whether a regulation is valid
is a question of law.

Administrative Law > Judicial Review > Standards of
Review > Arbitrary & Capricious Review
Public Health & Welfare Law > Housing & Public
Buildings > Low Income Housing
Real Property Law > Zoning & Land-Use > State-&
Regional Planning
[HN24]Decisions of the New Jersey Council on Afford-
able Housing, like those of any administrative agency,
are to stand unless arbitrary, capricious or unreasonable.

Administrative Law > Separation of Powers > Legisla-
tive Controls > General Overview -

Public Health & Welfare Law > Housing & Public
Buildings > Low Income Housing
Real Property Law > Zoning & Land- Use > State &
Regional Planning
[HN25]Regulations adopted by the New Jersey Council
on Affordable Housing cannot alter or enlarge the
agency's statutory mandate. In the final analysis, it is the
courts' function to interpret an agency's enabling statute
to determine whether the. agency's actions are consistent
with the policy established by the -legislature or exceed
the scope of the agency's jurisdiction.

Civil Rights Law > Contractual Relations & Housing >
Fair Housing Rights > Fair Housing Act
Public Health & Welfare Law > Housing & Public
Buildings > Low Income Housing

Real Property Law > Financing > Federal Programs >
Federal Housing Administration
[HN26]The New Jersey Fair Housing Act (FHA), N.J.
Stat. Ann. U 52:27D-301 to -329, grants New Jersey's
Council on Affordable Housing (COAH) the authority to
adopt all rules and regulations necessary or expedient for
the prompt and effective carrying out of that act. N.J.
Stat. Ann. § 52:27D-307.5. The FHA also requires
COAH to adjust affordable housing obligations periodi-
cally, and to -develop appropriate corresponding proce-
dures. N.J. Stat. Ann. § 52:27D-307. Implicit in the pro-
visions of the FHA--indeed, implicit throughout the en-
tire Act, whose purpose is in part to create an agency
capable of overseeing the continuing resolution of a
monumental social task--is the power, in COA-, to
promulgate whatever rules and regulations may be nec-
essary to achieve its statutory task.'

Administrative Law > Agency Rulemaking > Rule Ap-
plication & Interpretation > General Overview
Administrative Law > Judicial Review > Standards of
Review > General Overview
[HN27]Regulations, particularly those governing an
agency's discretionary decisions, must adequately articu-
late relevant standards and principles both to inform the
public and guide the agency. When there is a significant
failure to provide either statutory or regulatory standards
that would inform the public and guide the agency--in
-discharging its authorized function, an administrative
agency's actions are subject to nullification. Where a
regulation does provide some standards or criteria, a sub-
stantial degree of discretion allows the agency the flexi-
bility to deal with the varying circumstances. Where
some regulatory standards are provided, the regulations
need only be sufficiently definite to inform those subject
to them as to what is required. At the same time, regula- -

tions must be flexible enough to accommodate the day-
to-day changes in the area regulated.

'Administrative Law > Agency Adjudication > General
Overview
Civil Procedure > Alternative Dispute Resolution >
General Overview
Real Property Law > Zoning & Land Use > State &
Regional Planning
[HN28]The New Jersey Fair Housing Act, N.J. Stat.
Ann. ý§ 52:27D-301 to -329, expressly requires that the
New Jersey Council on Affordable Housing (COAH)
conduct an extensive review process when evaluating a
request for substantive certification, under N.J. Stat.
Ann. § 52:27D-314, or for engaging in mediation, under
N.J. Stat. Ann. § 52:27D-315.
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Administrative Law > Judicial Review > Reviewability
> Standing
Administrative Law > Separation of Powers -> Legisla-
tive Controls > General Overview
[HN29]An agency's long-standing practice may, in some
cases, be more determinative of legislative intent than the
agency's recent, conflicting interpretation.

Administrative Law > Agency Rulemaking > Rule Ap-
plication & Interpretation > General Overview
Public Health & Welfare Law > Housing & Public
Buildings > Low Income Housing
Real Property Law > Zoning & Land Use > State &
Regional Planning .
[HN30]The New Jersey Superior Court, Appellate Divi-
sion, concludes that the review process in N.J. Admin.
Code tit. 5, § 91-14 lacks proper standards and proce-
dures required under law and is, -therefore, invalid as
promulgated.-

Administrative Law > Judicial Review > Remands &
Remittiturs
[HN31IThe courts are ill-equipped to micromanage an
agency's activities, even where there has been an absence
of required agency action over an extended period, ex-
cept in the-most exigent of circumstances.-
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OPINION BY: KESTIN, P.J.A.D.

OPINION

[**586] [*68] The.opinion of the court was deliv-

eredby

KESTIN, P.J.AD.

These seven related appeals, with common issues,
were schedu-led-for argument and consideration together.
We consolifidite them for the purposes of this opinion.

I

The Council on Affordable Housing (COAH)
adopted interim procedural rules in N:J.A.C. 5:91-14,
effective November 1, 1999, designed to address the
anticipated time gap between the expiration of its sec-
ond-round cycle of low- and moderate-income housing.
requirements and the promulgation of its third-round
methodology-and rules. Those regulations, their substan-
tive counterparts, and their predecessor provisions have
been designed to implement the Mount Laurel cases '
and the provisions .of the Fair Housing Act (FHA),
N.J.S.A. 52:27D-301 to -329, adopted initially in 1985.
These appeals concern only N.J.A.C. 5:91-14.3, which
provides a mechanism for municipalities previously cer-
tified in the second round to receive an extension [***5]
of their substantive certification status and, therefore,
further protection from civil action remedies, for up to
one year following the adoption of the third-round rules,
well beyond the previously scheduled 1999 expiration of
second-round standards and methodology.

I South Burlington Ctv. N.A.A. C.P. v. TL. of
Mount Laurel, 92 N.J. 158. 456 A.2d 390 (1983)
("Mount Laurel II"); S. Burlington Ctv.
NIAA.CA P v. Tn of Mount Laurel 67 N- 151S

336 A.2d 713, appeal dismissed and cert. denied,
423 U.S 808, 96 S.Ct. 18, 46 L.Ed.2d 28 (1975)
("Mount Laurel I').

Specifically, - N.J.A.C. 5:91-14.3(a) [HN1]allows
COAH to grant such "extended substantive certification"
if a municipality:

1. Requests the extension;

[*69] 2. Commits to continuing to

implement the certified -second round
plan; and

3. Commits to addressing its third
round fair share obligation with a newly
adopted housing element and fair share
plan.

A second subsection, [***61 N.J.A.C. 5:91-14.3(b) es-
tablishes the mechanism for a municipality "[t]o remain
under the jurisdiction of [COAH.]" The regulation does
not specify when the third-round rules will be promul-
gated.

In dealing with the issues advanced by the parties,
we are mindful of [HN2]the Supreme Court's order of
April 27, 2004, recognizing COAH's "obligation ... un-
der N.JA.C. 1:30-6.2(c) to promulgate its Third Round
Fair Share Methodology- regulations--no later than -Octo-
ber-6, 2004, or the proposal expires[.], In re Failure of
New Jersey Council on Affordable Housing to Adopt
Third Round Fair Share Methodologj, and to Allocate
Third Round Fair Share Obligations. 180 N.J. 148. 849
A.2d 182 (2004). We are also aware of COAH's recently
announced reproposal of its third-round methodology
rules with public hearings scheduled thereon during the
month of September 2004. See 36 N.JR. 3691-874 (Aug.
16, 2004).

Appellants in these seven appeals are the New Jer-
sey Builders Association (NJBA), the Coalition of Af-
fordable Housing and the Environment. (Coalition), Toll
Brothers, Inc. (Toll Brothers), Roxbury 80, L.L.C. (Rox-
bury 80), and Anthony Bailes,. [***7] et al. (Bailes).
They challenge COAH's adoption, readoption and im-
plementation of N.J.A.C. 5:91-14.3. On the whole, appel-
lants raise similar arguments. They contend that IJA. C.
5:91-14.3 on [**587] its face and as applied, is ultra
vires, violates the State Constitution and the intent and
goals of the FHA, and frustrates the essential holdings in
the Mount Laurel cases and in Hills Dev. Co. v. Bernards
T-., 103 N.J. 1, 510 A.2d 621 (1986). Appellants also
argue that the review process embodied in NUJ.A.C. 5:91-
14.3 violates the State Constitution and the FHA, and
that the procedures provided in that regulation--
specifically, the lack of any requirement for public no-
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tice, comment and hearing--violate State and federal
constitutional rights to procedural due process, principles
of administrative fairness underlying the Administrative
Procedure Act [*70] ("APA"), N.J.S.A 52:14B-1 to -15,
and the FHA. One appellant, Roxbury 80, argues that the
regulation frustrates the jurisdiction of the Law Division
in a pending case.

Respondents contend, inter alia, that [***8] NJBA
and the Coalition lack standing to challenge the regula-
tion, and that all of the appeals are time-barred. Respon-
dents also argue that the challenge in one case, A-795-
02T5, is moot, as it involves a now expired six-month
extension of COAH's procedural rules in chapter 91 of
Title 5 of the New Jersey Administrative Code.

II

These appeals have foundations in State constitu-
tional law and legislative enactments. An elucidation of

.those bases, as well as the administrative background and
procedural history of the matters, is essential to a full
understanding of the issues.

A.

COAH was established by the Legislature to provide
an administrative mechanism for implementing the FHA,
see N.J.S.A. 52:27D-305, with its underlying policy, in
recognition of [HN3]the Supreme Court's holdings in the

--Mount Laurel cases, that .every municipality in a growth
.area-has a constitutional obligation to provide through its
land use regulations a realistic opportunity for a fair
share of its region's present and prospective needs for
housing for low and moderate income families." 2

N.J.S.A. 52:27D-302(a). The Legislature further illumi-
nated [***9] its policies and purpose by declaring:

that [HN4]the State's preference for the
resolution of existing and future disputes
involving exclusionary zoning is the me-
diation and review process set forth in this
act and not litigation, and that it is the in-
tention of this act to provide various
[*71] alternatives to the use of the.
builder's remedy I as a method of achiev-
ing fair share housing.

[t"LJ.S.A. 52:27D-303.]

[HN5]The constitutionality of the FHA was upheld by
the Supreme Court in Hills Dev. Co., supra.

2 [HN6]" 'Prospective need' means a projection
of housing needs based on development and
growth which is reasonably likely to occur in a
region or municipality, as the case may be, as a

result of actual determination of public and pri-
vate entities." N.J.S.A. 52:27D-304(W).
3 [HN7]A "builder's remedy" is "a court im-
posed remedy for a litigant who is an individual
or a profit-making entity in which the court re-
quires a municipality to utilize zoning techniques
such as mandatory set-asides .or density bonuses
which provide for the economic viability of a
residential development by including housing
which is not for low and -moderate income house-
holds." NJ.S.:A. 52:27D-328.

[***10] [HN8]The FHA's "comprehensive plan-

ning and implementation response to [the] constitutional
obligation," N.J.S.A. 52:27D-302c, is to be. effected by
COAH. See N.JIS.A. 52:27D-305. Among the agency's
express responsibilities under the FHA are:

[**5881 from time to time ... to:

a. Determine housing regions of the
State;

b. Estimate the present and prospec-
tive need for low and moderate income
housing at the State and regional levels;

c. Adopt criteria and guidelines for:

(1) Municipal determina-
tion of its=present and pro-
spective fair share of the
housing need in a given re--
gion[,]

as well as any adjustments that are required. N.J.S.A.
52:27D-307.

[HN9]The FHA directs COAR, upon voluntary peti-
tion by a municipality, to xeview-a-municipality's housing
element and fair share plan and to grant or deny, with or
without conditions, substantive certification. N.J.S.A.
52:27D-307 and -314. Theprocess is accomplished with
COAH applying criteria and guidelines the agency is
authorized to adopt. N.J. SA. 52:27D-307c.

[***11] Until 2002, the fair share obligation was
computed for a six-year period. In January 2002, the
Legislature modified the period, extending it to ten years.
Ibid., as amended by L. 2002, c. 435. The Legislature
directed that this change apply to the methodology em-
ployed by COAH "for the certification period beginning
June 7, 2000 and thereafter." N.J.S.A. 52:27D-307.6. In
that [*72] amendment, the Legislature also directed
COAH to "establish procedures for a realistic opportu-
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D nity review at the midpoint of the certification period and[to] provide for notice to the-public." NJ.S.A. 52:27D-
313b.

N.J.S.A. 52:27D-310 contains the standards for the
contents of a municipality's fair share plan. Further, "the
municipality may provide for its fair share of low and
moderate income housing by means of any technique or
combination of techniques which provide a realistic op-
portunity for the provision of the fair share." N..S.A.
52:27D-311-a. Substantive certification is not to be
granted, however, unless a "municipality's fair share plan
is consistent with the rules and criteria [***12] adopted
by... [COAH] and not inconsistent with achievement of
the low and moderate income housing needs of the re-
gion[.]" N.J.S.A. 52:27D-314a.

Within a two-year period after perfecting its housing
element, a municipality may file a :petition with COAH
for substantive certification. N.J.S.A. 52:27D-313a. The
municipality's petition must contain its housing element
and fair share plan demonstrating how it proposes to
create realistic opportunities for sufficient low- and mod-
erate-income housing-to meet its fair share housing obli-
gation. NJ.S.A. 52:27D-3 I1a. The municipality must
then publish notice of its petition and make information
on its element and ordinanqes available to the public.S N.JS.A. 52:27D-313a.

. [HNIOlf there is no objection from the public,
COAH reviews the petition and grants-substantive certi-
fication upon. determining that the municipality's fair
share plan is "not inconsistent with achievement of low
and moderate income housing -needs of the region,"
N.J.S.A. 52:27D-314a. and the housing element and im-
plementation plan [*** 13] "make the achievement of the
municipality's fair share of low and moderate income
housing realistically possible[.]" N.J.S.A. 52:27D-314b.
COAH is to "engage in a mediation and review process,"
on request or "if an objection... is filed[.]" NJ.S.A.
52:27D-315a.

When COAH grants substantive certification, the
municipality receives various benefits, including effec-
tive immunity from exclusionary [*731 zoning litiga-
tion. That is, substantively certified municipalities are
presumed to be constitutionally, compliant and, in any
exclusionary zoning challenge, this presumption may be
overcome only by clear and convincing evidence that the
municipality's [**589] housing element and implement-
ing ordinances do not provide the realistic opportunity
required bylaw. NJ.S.A. 52:27D-317a.

[HN1 I]A municipality's participation in this statu-
tory and regulatory scheme is optional, not mandatory.
See Toll Bros.. Inc. v. Township of West Windsor, 173
N.J. 502, 514, 803 A.2d 53 (2002); Hills Dev. Co.. supra,
103 N.J. at 35. 510 A.2d 621. A municipality that has

filed a housing element may, within two years of that
filing, [***14] petition COAH for substantive certifica-
tion or institute an action in the Superior Court for a de-
claratory judgment granting it repose. N.JS.A. 52:27D-
313a. If a municipality does not petition for substantive
certification or seek repose, it is subject to Mount Lacnrel
litigation, including suit for the imposition of a builder's
remedy. See Toll Bros., supra, 173 N.J. at 513-14, 803
A.2d 53; Hills Dev. Co.. supra, 1.03 N.J. at 35-36, 510
A.2d 621.

1.

[HN12]A prerequisite of the substantive certification
process is COAH's determination of each municipality's
indigenous housing need. and its share of the present and
prospective regional low-and moderate-income housing
need. See N.J.S.A. 52:27D-307. COAH has promulgated
procedural and substantive rules setting forth its calcula-
tions for determining state and regional needs and mu-
nicipal pre-credited needs, see N.J.A.C. 5:92.:93, and
detailing the procedures governing its evaluation of the
voluntarily submitted municipal housing elements and
fair share plans, see N.J.A.C. 5:91.

Since the enactment of the FHA, COAH has pro-
vided those determinations for two periods of time.
Commonly known as [*** 15] the "first-round" rules, the
initial promulgation covered the period from 1987 to
1993. They -wereFfollowed by-criteria coveringthe cumu-
lative period from -1987 to -1999,- the "second-round"
rules. [*74] See Fair Share Housing Ctr., Inc. v. Town-
ship of Cheriv Hill, 173 N.J. 393. 403. 802 A.2d 512
(2002).

In enacting the FHA in 1985, the Legislature ini-
tially established a retroactive moratorium on builder's
remedy lawsuits as of January 20, 1983, to afford COAH
an opportunity to organize and to promulgate its first set
of guidelines. NJ.S.A. 52:27D-328. The Supreme Court,
in Hills Dev. Co., supra. 103 N.J. at 36. 510 A.2d 621,
.referred to this as an "-inevitable start-up delay."

In 1986, COAH promulgated the first set of substan-
tive rules, .J.A. C. 5:92, which included its allocation
formulas and calculations of municipal affordable hous-
ing obligations for the first round, 1987 (the base year for
determining "present need") to 1993. See 18 NJ.R. 1527-
60 (Aug. 4, 1986). That year, COAH also promulgated
its corresponding procedural rules, iV.J.A.C. 5:91. See 18
N.J.R. 1267-72 (June 16, 1986). In February 1991,
COAH readopted N.J.A.C. 5:91 [***16] and 5:92 with-
out change, to expire in February 1996. See 23 N.J.R.
688 (Mar. 4, 1991).

In 1994, after proposal, public hearings, reproposal,
and further public hearings, COAH promulgated a set of
substantive rules for the second round, which covered the
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cumulative period from 1987 to 1999. These standards
were due to expire in June 1999. See NJ.A.C. 5:93; 26
N.J.R. 2300-412 (June 6, 1994). At the same time,
COAH also promulgated and repromulgated new proce-
dural rules. See N.J.A.C. 5:9 1.

In May 1999, COAH readopted N.JA.C. 5:93 with-
out change, providing for expiration in May 2004. See 31
N.J.R. 1479-1482 (June 7, 1999).

[**590] On October 6, 2003, after the notices of
appeal in these cases had been filed, COAH proposed.
new regulations for the third round: substantive rules for
adoption as NJ.A. C. 5:94 and procedural rules for adop-
tion as N.J.A.C. 5:95. See 35 N.J.R. 4636-710 (Oct. 6,
2003). Under the substantive standards of the third-round
methodology, a municipality's fair share is to be com-
puted by three components:. (1) the rehabilitation share;
(2) any remaining [*751 prior round obligation for
1987-1999; and (3) a completely new component,
"growth share," which is "generated by Statewide
[***17] residential and non-residential growth during
the period from 1999 through 2014." 35 NJ.R. 4638. The
proposed procedural rules contain standards for amend-
ing a substantive certification, but no interim procedures
similar to those in NJ.A.C. 5:91-14.3, before us in these
appeals.

In December 2003, COAH proposed readopting the
second-round substantive rules, NJA.C. 5:93, before
their-expiration. See 35 N.JiR. 5467-68-(D ec. 15, 2003).
In its published proposal, COAH stated that

[o]f the 566 municipalities in the State,
288 municipalities are currently in the
COAH process and approximately 70
other towns have been.sued for exclusion-
ary zoning and are under the jurisdiction
of the Superior Court of New Jersey.
Also, there are 43 urban aid municipalities
that have active affordable housing pro-
grams and-chose to be receivers of re-
gional contribution agreement (RCA) dol-
lars.

[35 N.J.R. 5467.]

C.

These appeals bear upon COAH's latest promulga-
tion of subchapter 14 of its procedural rules in NJ.A.C.
59_1, particularly NJ.A.C. 5:91-14.3, readopted effective
April 2, 2003 for expiration on April 2, 2008., See
[***18] 35 N.J.R. 1957 (May 5, 2003). The historical
background of the rule will further illuminate the issues.

COAH first promulgated subchapter 14, effective
January 1989, during the period of its first-round meth-
odology, to provide a mechanism for amending the terms
of a housing element and fair share plan after a munici-
pality had received substantive certification. See 20
N.J.R. 2613(c)-2614 (November 7, 1988)(proposal); 21
N.J.R. 161-62 (Jan. 17, 1989)(adoption). The section was
originally entitled "Amendment of Substantive Certifica-
tion" and was due to expire in June 1991. Ibid. In Febru-
ary 1991, COAH readopted the 1989 version of subchap-
ter 14 without change, and. set it to expire in February
1996. See 23 N.J.R. 688 (Mar. 4, 1991).

-[*76] During the drafting phase of the second-

round substantive rules, COAH repealed subchapter 14
and promulgated a new rule effective December 1992.
See 24 NJ.R. 2671-81 (August 3, 1992)(proposal); 24
N.J.R. 4344-61 (Dec. 7, 1992)(adoption). COAH also
retitled subchapter 14 as "Interim Substantive Certifica-
tion," and provided for expiration in December 1997.
The new rule established a procedure for granting an
"interim substantive certification" to . municipalities
[***191 that had received a substantive certification
scheduled to expire prior to July 1, 1993. See Id. at 4356.
Upon motion by such a municipality, COAH could issue
an interim certification if it found that, the municipality

-had complied with the terms of its substantive certifica-

tion. The regulation provided for the imposition of condi-
tions to insure continued compliance. The municipality
was-also. required to provide notice to- any 6bjector or
litigant that had participated in. the original certification
process or court settlement. The objector or litigant could
oppose the interim substantive certification only by con-
tending the municipality had [**591] not complied with
the terms of its original substantive certification. See
ibid.

During the comment period for its proposed and re-
proposed second-round substantive rules in 1993, COAH
again repealed subchapter 14 and promulgated new and
more-extensive rules for its interim substantive certifica-
tion process. See 25 NJ.]R. 1118-220 (Mar. 15, .1993)
(proposal); 25 N.J.R. 3753-54 (Aug. 16, 1993) (adop-
tion), renaming subchapter 14 "Interim Procedures." The
new rules were designed to address situations involving:
municipalities that had periods [***201 of repose or had
substantive certification due to expire or already expired
before adoption of the second-round substantive rules;
municipalities that had petitioned for, but had not yet
received, substantive certification prior to the effective
date of the second-round rules; and, other municipalities
that would be affected by the proposed comprehensive
changes in the second-round substantive rules. See 25
N.J.R. 1119.

Specifically, under the 1993 version of subchapter
14, a municipality that had already received its first-
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round substantive certification [*77] could file a motion
for "an interim substantive certification" if its certifica-
tion had expired prior to the effective date of COAH's
procedural rules for the second-round methodology or
would expire within nine months after the effective date.
See 25 N.J.R. 3754. In the absence of objections from the
public, COAH could issue the interim certification for up
to nine months following the effective date of the sec-
ond-round methodology, conditioning its grant as neces-
sary. See 25 N.J.R. 3753-54. In order to qualify a mu-
nicipality for consideration, its motion was required: to
comply with established COAH motion practice, and to
be served [***21] on all objectors or litigants that had
participated in first-round substantive certification or
court settlement processes. The rules also required the
application to be accompanied by: the municipality's
current housing element and fair share plan; a resolution
of the governing body expressing its intent to submit,
within nine months after COAH's adoption of the sec-
ond-round methodology, a housing element and fair
share plan addressing the municipality's fair share hous-
ing obligation; a proposed schedule for the submission;
and a statement as to the progress of-the municipality's
compliance with the terms of its first-round substantive
certification. See 25 N.JR. 3753-54. Objectors were re-
quired to specify the relief they sought and show how the
municipality had failed to comply with the terms of its
substantive certification or otherwise satisfy its -fair-share
-obligation. See 25 N.J.R. 3754. A municipality that re-
ceived interim substantive certification could not change
its ordinances implementing its original substantive certi-
fication during the period, unless it demonstrated good
cause for the change. See ibid.

A municipality that had filed a petition for, but had
not yet [***221 received, first-round substantive certifi-
cation could either amend its housing element and fair
share plan to address its new second-round obligation
and then re-petition for substantive certification of the
amended plan within nine months of COAH's promulga-
tion of the new-rules, or choose to continue seeking sub-
stantive certification on its first-round obligation. If the
municipality continued to seek first-round substantive
certification, COAH would condition [*781 its grant of
substantive certification by a requirement that, within
two years, the municipality file a housing element and
fair share plan for round two and re-petition for substan-
tive certification. See ibid.

Any municipality that filed its housing element and
fair share plan more than two years before promulgation
of the second-round methodology but did not petition for
[**592] substantive certification was vulnerable to an
exclusionary zoning lawsuit. If filing had occurred less
than two years before promulgation, the municipality
was required to address its second-round obligation

within two years of the initial filing or four months of the
effective date of the second-round methodology, which-
ever was earlier. See ibid.

[***231 On August 16, 1999, pending the adoption

of its third-round methodology-7which was not proposed
until October 2003--COAH proposed repealing the regu-
lations in subchapter 14, still titled "Interim Procedures,"
and replacing them with new rules, allowing municipali-
ties either to file for interim second-round certification if
they had not already addressed their 1987 to 1999 fair
share housing obligations by June 6, 2000, the end of the
second-round certification period; or to file for an exten-
sion if they already had an approved second-round sub-
stantive certification that was due to expire. See 31
NJ.R. 2319-20 (Aug. 16, 1999). COAH proposed these
new regulations so that municipalities could

avail themselves of the Council's juris-
diction during the interim period between
the expiration- of the Council's second
round rules and the adoption of the Coun-
cils third round methodology and rules.

By extending a second round sub-
stantive certification for municipalities
that have expiring certifications during
2001 and 2002;the Council will retain ju-
risdiction -over these municipalities. In
addition, the .-proposed -rules offer direc-
tion to municipalities that have not yet
filed an adopted [***24] housing element
and fair share plan with the Council under
the second round rules and petitioned to
have the plan reviewed.

[31 N.J.R. at 2319.]

These newly proposed interim procedural rules
would allow a municipality that petitioned COAH on or
before June 6, 2000, with an adopted housing element
and fair share plan meeting the criteria of _NJ.A.C. 5:93,
to receive a six-year substantive certification. [*791 See
N.J.A.C. 5:91-14.1. A municipality that petitioned after
June 6, 2000, with a housing element and fair share plan
meeting the criteria of NI.JA.C. 5:93, would receive an
"interim substantive certification" that was valid for up to
one year after the effective date of the adoption of
COAH's third-round methodology. See N.J.A.C. 5:91-
14.2.

For municipalities that had second-round substantive
certifications expiring prior to or after the effective date
of the adoption of COAH's third-round methodology, the
proposal allowed requests for extension of the second-
round substantive certification for up to one year after
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the effective date of the third-round methodology, i.e., an
"extended substantive certification. [***25] " NJ.A.C.
5:91-14.3 (a). By way of example, COAH explained:

[If a municipality's second round sub-
stantive certification will expire on March
8,2001, and the effective date of the
Council's third round rules 'is September
6, 2001 (again, this date is illustrative
only), that municipality's extension -of
substantive certification will be valid up
to September 6, 2002. To remain under
the jurisdiction of the Council, the mu-
nicipality must either file-a newly adopted
housing element and fair share plan ad-
dressing the third round obligation or peti-
tion for a third round substantive certifica-
tion on or before September 6, 2002. The
length of the extension will vary from
municipality to municipality depending
upon the date of the second round certifi-
cation. However, all municipalities that
fall into this category will have had one
year from the effective date of the third
round [**593] rules to address the third
round affordable housing obligation.

[31 N.J.R. 2319.]

COAH adopted the proposed rules and procedures-
on October 6, 1999, effective November 1, 1999, to ex-
pire on November 5, 2002. See ibid. COAH proposed
readoption of the regulations on [***26] October 21,
2002, and readopted them without change on April 2,
2003, with an expiration date of April 2008. See 34
N.J.R. 3604-06 (Oct. 21, 2002)(proposal); 35 N.JR.
1957-60 (May 5, 2003) (adoption).

D.

In 2001,. COAH began announcing-directly to those
municipalities whose substantive certifications were due
to expire that the then current version of subchapter 14
would allow for extension of [*80] a substantive certifi-'
cation for up to one year after the effective date of the
third-round methodology and rules. COAH explained
that it had promulgated the new rules "[i]n 'order to pro-
tect municipalities that have expiring substantive certifi-
cations." COAH also advised: "By requesting an exten-
sion of substantive certification, your municipality must
commit to continuing to implement your certified second
round plan and to addressing your third round affordable
housing obligation with either a. filed or petitioned new
housing element and fair share plan."

By June 2002, forty-six municipalities had received
extended substantive certifications before their second-
round certifications expired. Nine other municipalities--
respondents Allamuchy Township, Lawrence Township,
Harding Township, Union Township [***27] (Hunter-
don County), Manalapan Township, Glen Rock Borough,
Cranbury Township, Bayonne City and Ridgefield Bor-
ough--requested and were scheduled to receive extended
substantive certification at COAH's July 16, 2002 meet-
ing. Between November 5, 2002, and May 5, 2003,
COAH granted thirty-one other municipalities extended
substantive certification. According to COAH, as of De-
cember 4, 2003, eighty-two municipalities had been
granted extended second-round substantive certifications.

On July 15, 2002, the New Jersey Builders Associa-
tion (the NJBA) filed motions with COAH seeking to
intervene in the proceedings and to oppose COAH's
grant of extended substantive certifications to the nine
municipalities with matters pending at the time. The
NJBA also sought withdrawal of the extended substan-
tive certifications that COAH had previously granted to
the first forty-six municipalities. The NJBA is a non-
profit trade association with some 1600 members com--
prised of builders, developers, consulting professionals,.
general and subcontractors, tradespersons, and others
engaged in real estate development in New Jersey.

In August 2002, the Coalition on Affordable Hous-
ing and the Environment (the Coalition), [***28]
moved -to intervene toward the same [*81] ends. The
Coalition is a statewide non-profit corporation of plan-
ning, environmental and housing organizations. Its goals
are to increase affordable housing opportunities, preserve
natural resources and rebuild cities. The Coalition spe-
cifically requested that the petitioning municipalities be
granted temporary extensions of their second-round. cer-
tifications under the interim procedures that previously
existed; and that COAH expedite rulemaking procedures
to create a constitutionally permissible interim method-
ology.

Also in August 2002, the League of Municipalities
(the League), moved to appear as amicus curiae. The
League is a non-profit organization of 566 New Jersey
municipalities. It supports COAH and the regulations at
issue.

[**594] At its September 4, 2002 meeting, COAH

granted leave to the Coalition and the League to appear
as arnici.

E.

COAH resolved the issues raised in a written deci-,
sion rendered on November 6, 2002. In addressing the
issues bearing upon the validity of its interim regulations,
COAH chose to "address the merits of the arguments
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presented by the participants in this matter[,]" rather than
dispose of the matter on the basis [***29] of standing
and timeliness arguments -that had been made. The
agency framed the question it was considering as:
"whether it has the authority to grant the requests for the
extended substantive certificatibns at issue here."

COAH rejected the NJBA's argument that the in-
terim regulations were ultra vires because they allowed
for certification based only on historical numbers. Hold-
ing that grants of extended certifications are within its
authority, COAH opined that the-interim rules specifi-
cally allow a municipality to continue addressing its sec-
ond-round obligation based on. second-round numbers
while merely providing a compliant municipality with
interim protection pending the release and adoption of
the third-round methodology. When the third-round
numbers and rules are proposed [*821 and adopted,
municipalities with extended second-round certifications
will be required to address their third-round obligations,
since they must commit to addressing their third-round
obligations as a condition of receiving the extension. In
that way, COAH stated, any delay in the determination
of a municipality's ongoing obligation will be accounted
for and recaptured in the third-round methodology. By
way [***301 of explaining its expectation that a munici-
pality's ongoing obligation would eventually be met by
the certification of its fair share plans during the third-
round compliance period,-COAtI declared:

The Council's third-round methodology
and rules, once adopted, will comply with
the requirements of the FHA and the
Mount Laurel doctrine. The third-round
methodology will continue the work of
the first- and second-round methodologies
and implementing regulations by fairly
and accurately determining the state-wide
affordable housing need -and by assigning
that need to the State's municipalities. The
mere fact that there may be-a "gap" be-
tween the second and third compliance
periods, does not violate the Mount Laurel
doctrine. In fact, there was a similar gap
between the first and second round com-
pliance periods as well as the first-round
compliance period was from 1987 to
1993, yet the second-round rules were not
adopted until June 6, 1994. Nonetheless,
the affordable housing need was calcu-
lated from July 1987 through July 1999,
creating a continuous calculation period
upon which the first and second-rounds
were based. Likewise, the third-round
numbers will ultimately capture [***3 !]
the full housing need projected through

2010. Based on this history, the Council
saw fit to provide compliant towns with
some degree of protection from a builder's
remedy lawsuit during this "gap" period
by adopting rules which extend second-
round substantive certifications.

COAH also rejected the argument that its extensions
of second-round substantive certifications have -deprived
or will deprive anyone of the opportunity to challenge a
municipality's housing element and fair share plan, not-
ing that extended substantive certification does not pre-
clude future exclusionary zoning suits or "provide towns
with a 'bullet proof vest,' " but merely extends the pre-
sumption of validity [**595] to a municipality's housing
element and fair share plan.

The argument that COAH should not grant extended
substantive certifications without first engaging in scarce
resource analyses was also disallowed in the decision-
Noting .that its regulations "do not preclude any party
from filing an application for a [*831 scarce resource
restraint when a municipality seeks or receives an exten-
sion," COAH declared:

Pursuant to NJ.A.C.- 5:91-10.1., any
party may apply to the-Council- [***321
at- any time for a- scarce resource- restraint
to preserve land or other resources for af-
fordable housing. To date, none have been
filed for any municipality currently re-
ceiving extended certification pursuant to
N.J.A.C. 5:91-14 et seq. Nonetheless,
should COAH receive any such applica-
tions those would, of course, be consid-
ered in accordance with COAH's proce-
dural rules.

COAH also rejected the argument that interim regu-
lations were not necessary because municipalities could.
protect themselves from potential Mount Laurel litiga-
tion by submitting to the jurisdiction of the Superior
Court. Citing NiS.A. 52:27D-303, COAH noted that
that argument ignored "one of the primary purposes" of
the FHA, i.e., to provide an alternative to court action
and to the possibility of potentially inconsistent court
determinations made on a case-by-case basis. Thus,
given the preferences expressed by the Legislature and
the courts that such matters be resolved by COAH,
"towns should [not] go back to the courts for exclusion-
ary zoning issues."
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Additionally, COAH rejected the argument that it
should create "interim numbers" for those municipalities
seeking extensions [***33] of their second-round obli-
gations, noting that such a process "would only serve to
divert attention from the Council's current priority, i.e.,
creating the third-round methodology." COAH declared:

It is undisputed that the Council is .in-.
volved in-a highly complex and sensitive
process in creating the third-round meth-
odology. This process has and will con-
tinue to require. the Council's focused at-,
tention. As-such, the Council has been and
will continue to focus its efforts on creat-.
ing a thoughtful and deliberative method-
ology and implementing regulations.

Finally, COAH declined to address the argument
that its interim procedures, whereby extensions were
granted without requiring public notice or opportunity
for a hearing, offended notions of procedural due proc-
ess. COAH explained that it -was readopting the interim
rules along with all of its procedural regulations, and that
it would address such issues during the rulemaking proc-
ess, "and make whatever revisions to the rules it deems
necessary."

[*84] Formthe-reasons stated,- COAH, in the No-

vember 6, 2002 decision, granted the nine-extended sub-
stantive certifications before it and affirmed its actions in
previously granting forty-six [**'34] extensions.

F.

The appeals from COAH's November 6, 2002 de-
terminations are subsumed in two of the matters before
us, A-1313-02 and A-1931-02. A third appeal, A-795-02,
is from COAH's readoption of the regulation at issue at
its meeting on June 5, 2002, announced in the New Jer-
sey Register on October 21, 2002. 34 N.J.R. 3604-06.
Both this court and the Supreme Court declined to stay
the extension of COAH's procedural rules. During the'
readoption process, COAH continued to communicate
directly with municipalities about to experience expira-
tion of their second-round substantive certifications.

[**596] Three additional appeals, A-3778-02, A-

4814-02 and A-5228-02, encompass challenges by indi-
vidual builders to COAH's grants of extended substantive
certification. The last of those involves Roxbury Town-
ship. An additional argument is made there that COAH
was without jurisdiction to grant extended substantive
certification because the municipality was then involved
in Mount Laurel litigation over the appellant's property.
We reject that issue as without sufficient merit in the

circumstances to warrant discussion in this opinion. R.
2:11-3(e)(1)(E).

While some of the foregoing appeals [***35) were
pending, COAH, on April 2, 2003, readopted subchapter
14 without change. See 35 N.J.R. 1957-60 (May 5,
2003). The appeal challenging the readoption is under
docket no. A-4792-02.

III

These matters collectively, are a combination of ap-
peals from declaratory rulings, see N.J.S.A. 52:14B-8,
and challenges to rule promulgations, see R. 2:2-3(a)(2).
We are not dealing with the [*851 type of evidentiary
evaluation typically occurring in adjudicatory proceed-
ings on the administrative level where factual findings
from disputed proofs and credibility determinations have
been made. The issues before us are questions of law.

The agency was manifestly correct to eschew, dis-
posing of the issues on standing and timeliness grounds,
and, instead to elect to address the merits. Nor-do con-
siderations of mootness apply at this time to suggest a
merits determination to be inappropriate. We reject the
arguments advanced by some respondents on these ad-
jective grounds.

A.

The standing issue raised by some-respondents is
-based on contentions that -the NJBA is--merely a--trade
organization, and that the Coalition is not a legal entity,
but merely "a loose affiliation of various housing,
[***361 environmental and regional planning organiza-
tions." Such arguments ignore [HN13]this State's liberal
standards for recognizing standing in rule challenges,
whether-framed as petitions for declaratory relief on the
administrative level, see NJ.S.A. 52:14B-8, or otherwise
advanced, see R. 2:2-3(a)(2).

-[HN 14]n general, standing is a threshold-justiciabi-l-
ity determination whether the litigant is entitled to initi-
ate and maintain an action before a court or other tribu-
nal. See In Re Adoption Qf Baby' T.. 160 N.J. 332. 340.
734 A.2d 304 (1999). Typically, "standing requires that a
litigant have a sufficient stake and real adverseness with
respect to the subject matter of the litigation, and a sub-
stantial likelihood that some harm will fall upon it in the
event of an unfavorable decision." Neu v. Planning Bd.
of Township of Union. 352 N.J.Super. 544. 552. 800
A.2d 908 (App.Div.2002) (quoting In re N.J Bd. of'Pub.
Utils., 200 'N.J.Super. 544, 556, 491 A.2d 1295
(App.Div.1985)). Standing, however, is not automatic,
and a litigant usually has no standing to assert the rights
of a third party. See [***37] Spinnaker Condo. Corp...v.
Zoning Bd. of City of Sea Isle City, 357 N.J.Super. 105.
111. 813 A.2d 1282 (App.Div.), certif denied, 176 N.J.
280. 822 A.2d 609 (2003).
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[*86] New Jersey courts have set a low threshold
for standing in various types of cases, civil and criminal,
affording parties to lawsuits the benefits of liberal inter-
pretations of requirements that bear upon eligibility to
litigate particular issues. See Triffn v. Somerset Valley
Bank, 343 N.J.Super. 73, 81. 777 A.2d 993
(App.Div.2001); see also, e.g., [**597] Crescent Park
Tenants Ass'n v. Realty Equities Corp. of N.Y. 58 N.J.
98, 101. 275 A.2d 433 (1971) (New Jersey cases have
"historically taken a much more liberal approach on the
issue of standing than have the federal cases"); State v.
Miller, 342 N.J.Super. 474, 478, 777 A.2d 348
(App.Div.2001). In public interest and group litigation,
especially, standing has been approached permissively.
See Pressler, Current N.J. Court Rules, comment 3 on R.
4:26-1 (2004). In particular, our courts have taken a lib-
eral approach to standing in land use cases. See Home
Builders Leazue ofS. Jersey. Inc. v. Township of Berlin,
81 N.J. 127, 132-35, 405 A.2d 381 (1979) (Public Advo-
cate, builders and [***38] nonprofit association whose
members were engaged in housing construction or re-
lated businesses had standing to challenge provisions of
municipal zoning ordinances). In Mount Laurel cases,
specifically, the Supreme Court has instructed: "

[T]he need for a "liberal approach" to
standing is especially important-in Mount

-Laurel litigation. The -people who- have
the-greatest-interest in ending exclusion-
ary zoning, non-resident poor people and
organizations such as the Urban League,
which represent the interests of such peo-
ple, very often have little or no direct rela-
tionship with particular exclusionary mu-
nicipalities. In fact, the whole problem is
that exclusionary zoning prevents such re-
lationships from developing. Thus, we
hold that any individual demonstrating an
interest in, or any organization that has
the objective of, securing lower income
housing opportunities in a municipality
will have standing to sue such municipal-
ity on Mount Laurel grounds.

Mount Laurel II, supra, 92 N.J. at 337,
456 A.2d 390.]

Accordingly, there is no adequate basis for holding that
the NJBA and the Coalition lack. standing in this matter.
See also Holmdel Builders Assoc. v. Township of Honm-
del, 121 N.J. 550, 585-86, 583 A.2d 277 (1990); [***39]
Morris Cty. Fair Housing Council v. Boonton Twip. 197
N.J.Super. 359, 365-66, 484 A.2d 1302 (Law Div.1984),

affd o.b., 209 N.J.Super. 108. 506 A.2d 1284
(App.Div. 1986).

[*871 B.

The time-bar argument centers on contentions that
appellants are precluded from filing any appeal because:
they failed to challenge COAH's initial forty-six grants
of extended substantive certifications within the forty-
five days required by R- 2:4-1; they failed to object to
COAH's promulgation of the regulations-within one year
as required byNJ.S.A: 52:14B-4(d); and, many munici-
palities have relied on the implementation of subchapter-
14 and the extended substantive certifications granted by
COAH.

[HN15]A party's failure to register a timely objec-
tion or to participate in administrative proceedings does
not preclude judicial- review.-Our Supreme Court has
held that the right to "seek judicial review of administra-
tive decisions inheres not only in those who are direct
parties to the initial proceedings before an administrative
agency.. but also belongs -to all persons who are di-
rectly affected by and aggrieved as a ' result of the par-
ticular action sought to be brought [*'40] before the
courts for review." Elizabeth Fed. Say. & Loan Ass'n V.

Howell. 24 N.J. 488. 499-500. 132 A.2d 779 (1957). Ac-
cord In re Camden Ctv;., 170 N.J. 439. 447, 790 A.2d
158 (2002); SMB Assocs. v. NJ. Dep't of Envtl. Prot..
137 N.J. 58K 62. 644 A.2d 558 (1994) (Garibaldi, dissent-
ing). "In--this -State, the right -to- seek judicial review -of
administrative action is of constitutional dimension."
Hirth v. City of Hobdken, 337-N.J.Super. 149. 160, 766
A.2d 803 (App.Div.2001).

[HN16] [**598] The forty-five-day time limit on
appeals from final decisions of state administrative agen-
cies does not generally apply to challenges to the validity
of agency regulations, especially where the challenges
raise constitutional questions or involve important ques-
tions implicating the public interest. See Bergen Pines
Cty. Hosp. v. N.J. Dep't of Hutman Sers., 96 N.J. 456.
471 n. 10, 476 A.2d.784 (1984); Baer v. Klagholz. 339
N.J.Super. 168, 226, 771 A.2d 603 (App.Div.), certif
denied, 170 N.J. 84, 784 A.2d 717 (2001). '[T]he forty-
five day rule applies only to an agency's quasi-judicial
decisions that adjudicate [***41] the rights of a particu-
lar [*88] individual." Northwest Covenant Med. Ctr. v.
Fishman. 167 N.J. 123, 135, 770 A.2d 233 (2001).

The argument that Bergen Pines stands for the
proposition that challenges to a regulation are foreclosed
when the appellants do not participate in the rulemaking
process, is misplaced. There, the Court held that a hospi-
tal was not entitled to a factual hearing when it had pos-
sessed evidence contrary to a proposed rule's factual
premises and had not raised those objections at the time
of the rule's promulgation. Bergen Pines. supra. 96 N.J.

Page 16



372 N.J. Super. 61, *; 855 A.2d 582, **;

2004 N.J. Super. LEXIS 344, ***

at 474-75. 476 A.2d 784. Here, by way of contrast, ap-
pellants challenge the validity of the regulations, both
facially and as applied by COAH in granting the ex-
tended substantive certifications. We have not regarded
Bergen Pines as "barring facial legal challenges to the
constitutionality or to the authority of the . . . [agency
head] to adopt particular regulations." Cumberland
Farms, Inc. v. Moffett, 218 N.J.Super. 331, 337 n.2, 527
A.2d 913 (App.Div.1987). To the contrary, we have held
specifically that- a party may attack the validity of COAH
regulations even if that party did not challenge [***42]
them when -originally proposed. See In re Township of
Warren, 247 N.J.Super. 146. 158. 588 A.2d 1227
(App.Div.1991), rev'd on other grounds, 132 N.J. 1. 622
A.2d 1257 (1993).

The timeliness argument based on AJ.S.A. 52:14B-
4d is unavailing, as well. [HN17]By its very terms, the
one-year time bar of that provision is limited to instances
where the promulgation of a rule is based on "noncom-
pliance with the procedural requirements of this act[.]"
Here,the challenge bears upon the substance of the regu-
lation.

We also see no timeliness preclusion arising from
the municipalities' reliance on the implementation of
subchapter 14 and the extended substantive certifications
granted by COAH. Questions of constitutionality and
public interest cannot be -barred on such ephemeral
grounds..

[*891 C.

COAH argues that the NJBA's appeal in A-795-02 is
moot because the regulations specifically challenged
there have already expired. This argument must be re-
jected in every sense beyond the purely technical be-
cause of the new appeal filed by the NJBA in A-4792-02,
raising the same objections after COAH had readopted
the regulations without change.

[***43] IV

In their facial challenge to NJ.A.C. 5:91-14.3, ap-

pellants specifically argue that the FHA does not author-
ize COAH to grant extended substantive certifications, or
confer implied authority to adopt such a regulation. They
contend also that COAH's grant of extended substantive
certifications violates the requirement of N.J.S.A.
52:27D-314 that municipal fair share plans be based on
present and prospective fair share housing needs, as well
as the constitutional mandate that obligations must be
met on a year-by-year basis as those obligations accrue.
The [**599] claim is that, by granting extended certifi-
cations and not finalizing third-round numbers or releas-
ing interim obligations that would quantify the munici-
palities' continuing realistic obligations during the gap
period, COAH has effectively excused New Jersey's mu-

nicipalities from meeting the obligations to provide their
fair share of affordable housing, which obligations con-
tinue to accrue in the intervening time period. Appellants
argue that the Mount. Laurel doctrine's fair share re-
quirement cannot be phased in or satisfied after the fact;
and they assert that COAH's [***44] second-round
regulations clearly'envisioned the release and adoption of
third-round numbers and regulations by the end of the
second round, which has not happened.

Appellants assert that COAH uses this interim pro-
cedure to excuse the agency from adopting its third-
round methodology and rules in a more timely fashion.
The effect is to extend expired substantive certifications,
creating an indefinite moratorium on Mount Laurel com-
pliance. Appellants point out that this moratorium [*90]
has resulted in the depletion of land resources critical to
the provision of a realistic opportunity for the creation of
affordable housing. Appellants also argue that the gaps in
Mount Laurel implementation on initial start-up and be-
tween adoption of the first- and second-round method-
ologies were of finite duration and provide no precedent
or justification for-COAH's current practice.

Thus, appellants contend, because COAH promul-
gated N.J.A.C. 5:91-14.3 without also determining or
accounting for the municipalities' Mount Laurel obliga-
tions for the gap period, i.e., their post-1999 fair share
housing obligations,_or without expeditiously-_adopting-
the -third-round -[***451]- methodology and rules, -the
regulation granting extensions of suibstantive certification
is ultra vires. Because it violates the promotion of sound
planning principles required by the Mount Laurel deci-
sions and the FHA, appellants argue, all extended certifi-
cations granted by COAH under that regulation must be
invalidated. Appellants assert that invalidating N.J.A.C.
5:91-14.3 will have no significant negative impact upon
the municipalities because those with expired substantive
certifications will continue to be protected in any exclu-
sionary zoning litigation as long as they are performing
their constitutional duties.

COAH and the municipal respondents contend, con-.
versely, that N.JA:C. 5:91-14.3 realistically--and prop-
erly--recognizes and deals with the gap between the ex-
piration of the second-round standards and COAH's
adoption of its thirdzround methodology and rules. They
stress that, when the same type of gap occurred between
the first and second rounds, COAH retroactively incor-
porated in succeeding methodology the Statewide need
for the period commencing with the end of the prior re-
gime; thus achieving a cumulative [***461 result.

Respondents further argue that invalidating the
mechanism for granting extended substantive certifica-
tions would create chaos and open the floodgates to time-
consuming and expensive builder's remedy lawsuits,
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which the FHA was designed to prevent. They assert that
this would also increase the risk of piecemeal determina-
tions [*9 1] of Mount Laurel obligations by courts act-
ing on a case-by-case basis, frustrating the coherent
statewide approach called for in the FHA. It would effec-
tively mean a return to the pre-FHA period, despite the
Legislature's clearly expressed intent to move toward the
resolution of exclusionary zoning disputes via mediation
and the processes provided by statute rather than through
litigation. See N.J.S.A. 52:27D-303.

[**6001 Many of the respondent municipalities as-

sert that they are discharging, have already complied,
with, or have exceeded their low- and moderate-income
housing obligations in their second-round substantive
certifications., The record before us does not allow for a
determination concerning the accuracy of these represen-
tations.

V

A.

[HNiS]We -conclude, on balance, in the circum-
stances, that, as a matter of administrative [***47] pre-
rogative to deal with current exigencies in realistic and
principled ways, the grant of extended substantive certi-
fications to municipalities with expiring second-round
substantive certifications does not exceed the authority
granted WOAH under the FHA to implement the- consti-
tutional imperatives informing the Mount Laurel cases-.-

[HN19]The standards by which we measure the va-
lidity of non-adjudicative administrative action are eluci-
-dated in Georee Harms Constr. Co. 1'. NJ. Turnpike
Auth.. 137 N.J. 8, 644 A.2d 76 (1994). We are limited to
determining whether the agency action is arbitrary, ca-
pricious, or unreasonable. In approaching that question,
four inquiries are customary:

[HN20JAdministrative regulations are presumed to
be valid. See New Jersey State League of Municipalities
v. Dep't of Cmty. Affairs, 158 N.J. 211, 222. 729 A.2d 21
(1999); In re Adoption of Amendments to N.J.A.C. 5:93-
1.3 and 5:93-5.3: 339 N.J.Super. 371. 383, 772 A.2d 9
(App.Div.2001). The party challenging a regulation has
the burden of overcoming that strong presumption. See
Medical Soc'v of N.J. v. Department of Law & Pub.
Safety, 120 N.J. 18, 25, 575 A.2d 1348 (1990). Determi-
nations-of ultra vires action are disfavored. See New Jer-
sey Guild of Hearing Aid Dispensers v. Long, 75 N.J.
544, 561, 384 A.2d 795 (1978).

[HN2 I ]The statutory grant of power by the Legisla-
tute to an agency can either be express or implied. See
id., 384 A.2d 795; cf James v. Board of Trustees of Pub.
Employees' Ret. Sjys., 164 N.J. 396. 404-05, 753 A.2d
1061 (2000). Courts give appropriate deference to an
agency's interpretation of its own enabling legislation,
see Medical Soc'y, supra, 120 N.J. at 25-26, 575 A2d
1348, and this interpretation should prevail "so long as it
is not plainly [***49] unreasonable." Metromedia, Inc.
v. Dir., Div. of Taxation. 97 N.J. 313, 327, 478 A.2d 742

The decision whether or not to defer in a particular
instance depends, as much as anything else, upon experi-
ence in the light of the agency's past practices. The con-
cept-6f deference to an agency's specialized expertise,
see New Jersey State League of Municipalities. supra,
158 N.J- at 222. 729 A.2d 21, has inherent limitations. It
is most generously applied when new and innovative
legislation is being put into practice. See Newark Fire-
men's Mut. Benevolent Ass'n. Local No. 4 v. Citv of Vew-
ark, 90 N.J. 44, 55, 447 A.2d 130 (1982).. Experience
may suggest boundaries, however.

(1) whether the agency's decision of-
fends the State or Federal Constitution;

(2) whether the agency's action violates
express or implied legislative policies;

(3) whether the record contains substantial
evidence to support the findings on which
the agency based its action; and

[*92] (4) whether in applying the legisla-

tive policies to the facts, the agency
clearly erred in reaching a conclusion that
could not reasonably have been made on a
showing of the relevant factors.

[ [***48] Id. at 27, 644 A.2d 76.]

[**601] More than a decade ago, [HN22]as a mat-
ter of principle, "judicial deference to agency action" was
seen as- "particularly well-suited [*93) to [judicial) re-
view of administrative regulations adopted by COAH to
implement the Fair Housing Act," which, then, was con-
sidered a relatively " 'new and innovative legislative re-
sponse to deal with the statewide need for affordable
housing.' " Township of Warren, supra. 132 N.J. at 27.
622 A.2d 1257 (quoting Van Dalen v. Washington Town-
sftpýj20 N.J. 234, 246, 576 A.2d 819 (1990) [***501 ).
"Because the legislative scheme is novel, the implemen-
tation of its goals is necessarily an evolving process. Ac-
cordingly, COAH is--entitled to a reasonable degree of
latitude ....." Van Dalen v. Washington lownship. supra
120 N.J. at 246, 576 A.2d 819. In fact, our courts have
repeatedly commented on COAH's broad discretion in
implementing the Mount Laurel doctrine and the FHA.
See Bi-Countv Dev. of Clinton, Inc. v. Borough of'Hieh
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Bridge, 174 N.J. 301, 325, 805 A.2d 433 (2002);
Township of Warren, supra, 132 N.J. at 27, 622 A.2d
1257; Holmdel Builders Ass'n, supra, 121 N.J. at 577,
583 A.2d 277. And, our courts have found COAH to
have implied regulatory power despite specific, although
conflicting, statutory language to the contrary. New Jer-
sey State League of Municipalities, supra, 158 N.J. at
225,729 A.2d 21.

. Yet, [HN23]courts give no deference to agencies
with respect to determinations of issues of law; they ap-
ply a de novo standard of judicial review. See, e.g.,
Abbott v. Burke. 100 N.J. 269, 298-99, 495 A.2d 376
(1985 ); Application of Boardwalk Regencv Corp. for a
Casino License. 180 N.J.Super. 324, 333. 434 A.2d 1111
(App.Div.198 I). [**'51,] modified on other grounds, 90
N.J. 361, 447 A.2d 1335 (1982). Whether a regulation is
valid is a question of law.

[HN24]COAH decisions, also, like those of any ad-
ministrative agency, are to stand unless arbitrary, capri-
cious or unreasonable. See Township of Warren, supra,
132 N.J. at 26. 622 A.2d 1257; Van Dalen. supra. -120
N.J. at 244-45. 576 A.2d 819; In re Adoption of Amend-
ments to N.JA.C. 5:93-1.3 and 5:93-5.3. supra, 339
N.J.Super. at 383, 772 A.2d 9. [HN25]COAH's regula-
tions "cannot alter or enlarge the statutory mandate[,]"
-however. See [*94] Calton Homes, Inc. v. Council on
Affordable Hous., 244 N.J.Super. 438. 449, 582 A.2d-
1024 (App.Div.1990), certif denied, 127 N.J. 326, 604
A.2d -601 (1991). Indeed, the Supreme Court has -had
occasion to invalidate COAH's exercise of its regulatory
power under the FHA. See Township of Warren, supra.
132 N.J. at 31. In the final analysis, it is the courts' func-
tion to interpret an agency's enabling statute to determine
whether the agency's actions are consistent with the pol-
icy -established by the Legislature or.exceed the scope of
the agency's jurisdiction. See Ma;flower Secs. Co. v.
Bureau of Secs. in Div. of Consumer Affairs, 64 N.J. 85,
93, 312 A.2d 497 (1973); [***52] Swede v. City of
Clifton. 22 N.J. 303, 312, 125 A.2d 865 (1956).

B.

With a straightforward application of the Geore
Hains standards, in the context of the FHA's policies
and requirements, we discern no clear flaw, in principle,
in the cumulative-requirement, concept employed by
COAH, resulting in extended certifications to munici-
palities with expiring substantive certifications pending
COAH's promulgation of new standards governing suc-
cessive phases in effecting the State's constitutional and
statutory policies. COAH has broad powers to promul-
gate flexible measures to implement the FHA.

[HN26]The Act grants COAH the authority to adopt
"all rules and regulations necessary [**602] or expedient
for the prompt and effective carrying out of. . . this act."

NJ.S.A. 52:27D-307.5. The FHA also requires COAH to
adjust affordable housing obligations periodically, and to
develop appropriate corresponding procedures. See
N.J.S.A. 52:21D-307. The Supreme Court has acknowl-
edged that "[i]mplicit in these provisions [of the FHA]--
indeed, implicit throughout the entire Act, whose pur-
pose is in part to create an agency capable of [***531
overseeing the continuing resolution of a monumental
social task--is the power, in the Council, to promulgate
whatever rules and regulations may be necessary to
achieve its statutory task." Hills Dev. Co.. supra, 103
N.J. at 61, 510 .2d 621.

[*95] Both the Legislature and the Supreme Court

have declared their intent to establish a system that pro-
vides a realistic opportunity for housing, not litigation.
"The legislative history of the Act makes it clear that it
had two primary purposes: first, to bring an administra-
tive -agency into the field of lower income housing to
satisfy the Mount Laurel obligation; second, to get courts
out of that field." Id. at 49. 510 A.2d 621. COAH's au-
thority, in order to be workable, must be flexible.

Although there is no express grant of authority to
COAH to adopt a mechanism that permits years of litiga-
tion protection without specific housing obligations, the
agency is obliged to assure that municipalities do not
lose that protection while -COAH, itself, is re-crafting
those obligations-" 'from time to -time' in accordance with

-changing needs-anid changing -circumstances." Id. -at-33.
5 10 A.2d&621 (quoting-NJ.S.A. 52:27D-307). Thus, as a
basic matter, [***54] COAH must be seen to have con-
stitutional and legislative authority to, grant extended
substantive certifications to municipalities with expiring
second-round substantive certification.

C.

Nevertheless, the manner in which that authority has
been exercised is flawed for several related reasons, in-
cluding the altogether too-extended time gap between the
expiration of second-round standards and the promulga-
tion of third-round standards; the lack of any ongoing
substantive review criteria and procedures for acquiring
the updated protections that are designed to assure that
the State's constitutional and legislative policies are be-
ing faithfully pursued; and• the absence of any require-
ment for public notice of the application for extension
and the opportunity for those with an interest to comment
or otherwise participate in the process.

Delay, itself, is not always fatal. See Sod Farm As-
socs. v. Township of Springfeld, 366 N.J.Super. 116.
131, 840 A.2d 885 (App.Div.2004)(citing Hills Dev. Co..
supra, 103 N.J. at 41. 510 A.2d 621). Here, however, the
delay has been dramatic and [*96] inexplicable. See in
re March 22, 2002 Motion to Dismiss and Intervene in
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the Petition of Howell Township, 371 N.J.Smper. 167.
186-87, 852 A.2d 258 (App.Div.2004). [***55] The
second round standards expired in 1999, and COAH has
only lately proposed and reproposed its third-round
methodology, almost at the end of another six-year cycle,
which, but for the recent amendment in L. 2001, c. 345,
would have concluded another round of Mount Laurel
administration. The impact of the delay is global, not just
bearing upon one municipality and those involved in it,
as in Sod Farm. The conclusion is obvious: even though-
N.J.A.C. 5:91-14.3 does not expressly implement a mora-
torium on compliance by municipalities with their Mount
Laurel obligations, the actual facts are that no new obli-
gations have been effected. For nearly the equivalent of
one full round of Mount Laurel administration, no mu-
nicipality has been held to updated standards [**603]
reflecting its present and prospective fair share of the
housing needs of ifs region. The public.policies underly-
ing the FHA and the Mount Laurel -cases have, quite ob-
viously, been frustrated by inaction.

Respondents, both COAH and the respective mu-
nicipalities, contend that the gap between the second-
round and third-round methodologies is less significant
than appears. They urge [***56} that the delay is not
indefinite and that the third-round methodology will be
cumulative and capture any obligation. In support of this
perspective they cite Mount Laurel 11, supra. 92 N.J. at
219, 456 A.2d 390,,where the Supreme Court opined: "In
this sense the affirmnative obligation to provide-a realistic
opportunity to construct a fair share of lower income
housing is met by a 'phase-in' over those years; it need
not be provided immediately[;]' and -Hills Dev. Co., su-
pra, 103 N.J. at 40, 510 A.2d 621, where the Court char-
acterized as "a totally false premise" the notion of "some
constitutional timetable implicit in" satisfaction of the
constitutional obligation. Respondents stress that the
FHA itself, contemplates that municipalities would be
able to "adopt appropriate phasing schedules .for meeting
their fair share." N.J.SIA. 52:27D-302e. Thus, they argue,
there is no statutory or constitutional impediment-for
COAH to incorporate the housing obligations [*971. in
the gap years into the housing obligations in its succeed-
ing methodology, as it has in the past.

We are constrained to observe that the permissive
approach to the passage of time connoted by Mount Lau-
rel II [***57] and Hills .Dev. Co. twenty-one and eight-
een years ago, respectively, was applied when the subject
matter was new and COAH was only an idea or in its
infancy. The passage of so much time since then places a
different perspective on the principle. Nevertheless, al-
though factual figures, when ultimately developed, might
never provide an adequate basis for recapturing the gap-
time obligations of particular municipalities, to conclude
so now, on the records before us in these appeals, would

be speculative. We are obliged to accept COAH's inten-
tions and goals as stated, and leave to future develop-
ment and remediation on the basis of actual facts and
figures particularized on a municipality-by-municipality
basis, any idea that real opportunities for affordable
housing have been irretrievably lost during the gap in
ways that do not comport with the policies and principles
underlying the process.

Although the validity of the notion of cumulative ex-
tensions, applied in principled ways, cannot be gainsaid,
the manner in which N.JA.C. 5:91-14.3 effects the con-
cept is flawed, especially in the face of COAH's inability
to develop its successive methodologies on [***58]
more timely bases.

D.

Appellants also contend that N.JA.C. 5:91-14.3 is
invalid and violates the FHA and the State Constitution,
because it establishes no ascertainable standards or re-
view process to govern COAH!s determination whether
to grant a request for extended substantive certification.
Appellants assert that COAH's assumed role in granting
extended certification merely upon the receipt of a mu-
nicipality's request by resolution, without .an independent
evaluation, is insufficient, and relinquishes COAH's
statutory obligation to require municipalities to provide
proof of how they are meeting their current fair share
housing obligations. More particularly,. [*98] citing In
re -Petition for Substantive Certification, Township of
Southampton. supra. 338 N.J.Super. at 114-16. 768 A.2d
233, appellants argue that NJA.C. 5:91-14.3 is invalid
and violates the FHA because of the lack of any substan-
tive [**6041 review in the mechanism provided. Appel-
lants assert that COAH must perform more of a review
-than is provided in the regulation, to the extent of making
its own inquiries as required, and arriving at considered
judgments. These contentions [***59] have merit, for it
is--undeniably--COAH's statutorily conferred responsi-
bility to monitor the field and enforce the State's public
policies promoting affordable housing.

Appellants further claim that subchapter 14 is inva-
lid and violates the State Constitution because it fails to
require that municipalities seeking interim relief take
steps to protect scarce resources essential to the construc-
tion of affordable housing. Appellants are concerned that
a municipality seeking an extension of its second-round
substantive certification may, at the same time, have a
shortage of available land or sewerage capacity or other
resources, and that those resources will be effectively
dissipated during the period of extended substantive cer-
tification. Thus,'appellants also object to NV.iA.C. 5:91-
14.3 because it does not require. municipalities to docu-
ment the possible existence of scarce resources, and does
not recognize COAH's obligation to. determine whether
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indeterminate excusal of a municipality from meeting its
post-1999 housing obligation will result in the dissipa-
tion of scarce resources.

COAIH, in response, reiterates the positions it took in
its November 6, 2000 opinion; [***60] and the support-
ing municipalities echo those theses. Respondents con-
tend that a sufficient review process is set forth under
N.JA.C. 5:91-14.3, because the municipalities requesting
extended substantive certification have already gone
though the primary process of obtaining substantive cer-
tification and because extension of their grants does
nothing to change a housing plan or the municipality's
obligations under that plan. Thus, they assert, COAH's
review under the regulation is, [*991 properly, only
ministerial in nature, and that extending substantive cer-
tification simply maintains the status quo, requiring no
further fact finding or quasi-judicial proceeding. '

Respondents also argue that the lack of an inherent
review process for scarce resources does not invalidate
the regulation because N.J.A.C. 5:91-10.1 provides a
procedure whereby "any interested party" can raise the
issue of scarce resources with COAH at anytime. That
opportunity is not affected by COAH's promulgation of
the process that extends substantive-certification.

.VI

[HN27]Regulations, particularly those goveming--an
-agency's discretionary -decisions, -- must -adequately
[***611 articulate relevant standards and principles -both
to inform the public and guide the agency. See Lower
Main Street Assocs. v. N.J. Hous. & Mortgage Fin.
Agency. 114 N.J.. 226, 235, 553 A.2d 798 (1989).
"[Wlhen there [is] a significant failure to provide either
statutory or regulatory standards that would inform the
public and guide the agency in discharging its authorized
function," an administrative -agency's actions are subject
to nullification. Ibid.

In In re Crown/Vista Energy Proiect. 279 N.J.Super.
74. 84, 652 A.2d 212 (App.Div.), certif denied, 140 N.J.

277, 658 A.2d 301 (1995), the court declared that,
"where a regulation does provide some standards or cri-
teria, a substantial degree of discretion allows the agency
the flexibility to deal with the varying circumstances."
Where some regulatory standards are provided, the regu-
lations need only be "sufficiently definite to inform those
subject to them as to what is required. At the same time,
regulations must be flexible enough [**6051 to accom-
modate the day-to-day changes in the area regulated."
[***62] In re Review ofAdmin. Promulgation of the NJ
Assoc. of Health Care Admin. Bd.: NJ.A.C 8:30-14.1
throuzh 8:30-14.6, 83 N.J. 67, 82, 415 A.2d 1147, certif
denied, 449 U.S. 944. 101 S.Ct. 342. 66 L.Ed.2d 208

[*10 0] In a substantive sense, the standards and
principles articulated in NJ.A.C. 5:91-14.3 are insuffi-
cient to inform the public and guide the agency. Pursuant
to that regulation, COAH is to grant extended substantive
certification if a municipality with a substantive certifica-
tion that is expiring adopts a resolution that requests the
extension; if it commits to continuing the implementation
of its second-round obligations; and, if it commits to
addressing its third-round obligations with a new housing
element and fair share plan whenever the third-round
standards become effective. Thus, NJ.A.C. 5:91-14.3, on
its face, does not fall for a lack of standards. According
to that regulation, COAH's role at this stage is ministe-
rial. See, e.g,. Jersey City v. Dep't of Civil Sen,., 57
N.J.Super. 13, 45-46, 153 A.2d 757 (App.Div.1959).
And, N.J.A.C. 5:91-10.1 does allow "any interested
party" to apply to COAH at any time for a scarce re-
source [***63] restraint to preserve land or other .re-
sources for affordable housing. Nevertheless, both the
ministerial nature of the process provided in N.J.A.C.
5:91-14.3,- and its lack of a more extensive procedure for
granting extended substantive certification violate the
policies and specific requirements of the FHA.

[HN28]The FHA expressly requires that COAH.
conduct an extensive review process when evaluating a
request for substantive certification, JSA. 52-27D-
314, or for engaging in mediation, NJ.S.A. 52:27D-315.
Although the review process in those provisions is re-

-quired literally for the grant of -initial substantive certifi-
cations, the Legislature, in the relatively recent enact-
ment in L. 2001, c. 435, has articulated a clear design
requiring COAH to conduct an interim review that is
more than merely ministerial in nature when substantive
certification is to be significantly extended. See State-
ment to the First Reprint, Assembly No. 2375.

In that amendment to the F.HA, the Legislature
changed the grant of substantive certification from a six-
year to a ten-year period, and expressly instructed COAH

- [***641 to "establish procedures for a realistic opportu-
nity review at the midpoint of the certification period and
[to] provide for notice to the public." NJ.S.A. 52:27D-
313, [*101] as amended by L. 2001, c. 435. COAH is
now expressly required to conduct "a realistic opportu-
nity review" in the interim, at the midpoint of the now
longer period for substantive certification, an interval
long since exceeded by COAH's delay in promulgating
its third-round methodology.

The FHA as amended contains no definition of "a
realistic opportunity review." The term "realistic oppor-
tunity" was first used in this connection in -Alfount Laurel
11. supra. 92 N.J. at 198, 456 A.2d 390, where the Court
declared that Mount Laurel I had established the doctrine
requiring that municipalities' land 'use regulations pro-
vide "a realistic opportunity" for low- and moderate-
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income housing, not -litigation. There, the. Court defined
"realistic opportunity" to mean that "there is in fact a
likelihood--to the extent economic conditions allow--that
the lower income housing will actually be constructed."
Id. at 222, 456 A.2d 390.

Moreover, although appellants and the public may
file a scarce-resources objection- [***651 at any time,
NJ.A.C. 5:91-10.1 also authorizes COAH "[a]t any time,
upon its own determination ... [to] issue such orders as
may be necessary to require that a ['**606] participating
municipality take appropriate measures- to preserve
scarce resources[.]" (Emphasis supplied.) Thus, regard-
less of any formally filed objection, COAH is empow-
ered to undertake, its own review process.

In In re Petition for Substantive Certification, Town-
ship of Southampton, supra, 338 N-J.Super. at -114, 768
A.2d 233, we held that COAH was required to conduct
its own independent evaluation of a municipality's com-
pliance plan when granting substantive certification. We
required COAH to consider all information about a prop-
erty, such -as scarce resources and lack of sewer and wa-
ter service, even though that information was submitted
by a party that did not file timely objection. "COAH has
a responsibility to do more than simply conduct a paper
review of a municipality's submission in support of a
petition for certification." Ibid.

It follows, as a matter of procedural regularity, i.e.
faimess to the process-and all who have an interest in it,-
that COAH bears [*1021 the [***661 responsibility to
employ a mechanism -measurably more evaluative than a
ministerial effort when* considering extensions of sub-
stantive certification. And, while the process required
may not..need to have all the earmarks of a full review
pursuant to adopted and extant standards for the then
current phase, it must be conducted in a way that is more
than perfunctory, with appropriate notice to "all inter-
ested parties" and an-opportunity to be heard.

Even before the -amendment to the FHA effected in
- L. 200-1, c. 435 and-our decision in Southampton, the

FHA could be read to expect that some sort of"a realistic
opportunity review" would occur in the interim between
.periods of substantive certification. COAl's own past
practices recognizing-the importance of such a review
are, themselves, significant. See generally Newv Jersey
Educ. Ass'n v. Board of Trustees, P.E.R.S., 327
N.J.Suner. 326, 333, 743 A.2d 353 (App.Div.2000)("in
appropriate circumstances the long-standing practice of
an agency without interference by the Legislature may be
persuasive evidence of its conformity with legislative
intent"). In its past versions of interim procedures relat-
ing to extension of [***67] expiring substantive certifi-
cations, COAH' required considerably more extensive
review than the current regulation provides. In its 1992

version of subchapter 14, promulgated while COAH was
drafting its proposed second-round substantive rules, the
agency was obliged to review whether the municipality
requesting an extension had complied with the terms of
its original certification. See 24 N.J.R. 4356. Specifically,
N.JA.C. 5:91-14.1 (1992) stated, in part:

(a) Any municipality' that has received a
substantive certification that expires prior
to July 1, 1993 may file a-motion, in ac-
cordance with N..A.C. 5:91-12 [motions],
with the Council for interim substantive
certification to be effective through July
1, 1993 .... [A]ny such motion shall in-
clude the municipality's housing element
and fair share plan and a discussion bf
how the municipality has complied with
the terms of its substantive -certification,
as well as any other additional informa-
tion the Council may require....

(b) Upon motion from any such muý
nicipality, the Council will issue an in-
terim substantive certification if the
Council finds that the municipality has
.complied with the terms [***68] of its
original substantive certification. In issu-
ing interim substantive certification, the
Council may impose -any conditions-it'

.. deems appropriate or [*103] necessary in
order to insure continued compliance-with
the substantive certification and satisfac-
tion of the fair share obligation, [**607]
including, but not limited to, requiring the
municipality to leave all ordinances im-
plementing its original substantive certifi-
cation in effect for the interim substantive
certification period.

[24 N.JR. 4356.1

And, again, in its 1993 version of subchapter 14, prom-
ulgated while COAH was still reviewing the comments
to its proposed and then reproposed second-round sub-
stantive rules, COAH required a municipality that was
requesting an extension to include with its motion,
among other things, "[a] statement as to the progress of
the municipality's compliance" with the terms of the
original substantive certification. 25 N.J.R. 3754;
N.J.A.C. 5:91-14.1 (1993). If there were no objections,
COAH granted the request. Objectors were required to
set out how the municipality had failed to comply with
its terms of substantive certification. See 25 N.JR. 3754;
NJ.A.C. 5:91-14.1 [***69] (1993). COAH was to con-
dition its grant of an extension with any requirements
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necessary to insure continued compliance with the terms
of the original substantive certification and the satisfac-
tion of the ,municipal fair share obligation. 25 N.J.R.
3754; N.J.A.C. 5:91-14.1 (1993).

[HN29]"Such long-standing practice may, in some
cases, be more determinative of legislative intent than the
agency's recent, -conflicting interpretation." Last Chance
Dev. Pship v. Kean, 119 N.J. 425, 434, 575 A.2d 427
(1990). It seems clear that COAH has always been aware
of the Legislature's intent that it provide, at the very
least, some sort of "a realistic opportunity review" before
taking any action. It seems obvious that a requirement
for notice to interested parties with an opportunity, at the
very least, to raise objections, is integral to the -conduct
of such a review on a principled basis.

Thus, [HN30]we conclude that the review process in
N.JIA. C. 5:91-14 lacks proper standards and procedures
required under law and -is, therefore, invalid as promul-
gated.

VII

Withdrawal of all the extended certifications in-
volved in these appeals would, indeed, be chaotic and
would disserve [***70] the constitutional- [*1043 and
public-benefit policies of the FHA and the cases in-
formed by Mount Laurel principles. We have determined
that COAJi-has-the authority to grant extended certifica-
tions;:but that it has-implemented-that authority -in a way
-that does not comport with-the Legislature's expectations
as expressed in the FHA. We reject appellants arguments
that they are -entitled to a particular type of procedure- as
a matter of due .process-guarantee or the policies underly-
ing the Administrative Procedure Act.

The flaw we have identified, i.e., the lack of notice,
opportunity -for comment and a proper. review, must be
remedied in a prompt and workable manner by proce-
dural mechanisms selected by the agency as "most suit-
able to achieving [its] regulatory aims," Crema v. Dept.
of Envtl. Prot.. 94 NJ. 286, 299, 463 A.2d 910 (1983).
[HN31JThe "courts are ill-equipped to micromanage an
agency's activities[,]" Sod Farm Assocs.. supra, 366
N.J.Super. at 130, 840 A.2d 885 n. 10, even where there
has been an absence of required agency action over an

extended period, except in the most exigent of circum-
stances. See, e.g., [***71] In re March 22, 2000 Mo-
tion. supra, 371 N.J.Super. at 185-88, 852.A.2d 258; In
re Failure by the Department of Banking and Insurance
to Transmit A Proposed Dental Fee S'hedule to the OAL
for Publication in the New Jersey Register, 336
N.J.Super. 253, 268-69, 764 A.2d 494 (App.Div.200t).

It is best that COAH should determine, in the first
instance, what particular showings [**608] will be ex-
pected from municipalities seeking extended certifica-
tion; how a true notice requirement should be effected;
and how the opportunity for involvement shall be ac-
complished, whether by comment or more plenary par-
ticipation. The key is that the standards and procedures
adopted must be framed in the context of COAH's statu-
tory obligation to engage in a principled review of each
municipality's compliance and conduct before it can
qualify for an extended certification. This must be done
by the adoption of an appropriate -rule, effective no later
than sixty days from the date of this opinion, to cover the
grant of extended certifications until.such time as the
standards [* 105] for third-round methodology are effec-
tive and applied. See In re Failure of COAH, supra. 180
N.J. 148, 849 A.2d 182.

Vill

Accordingly, subject to the rule modifications to be
adopted as ordered herein, [***72] and prompt applica-
tion of those-modified procedures, the-extended substan-
tive certifications that COAH has already granted pursu-
ant to N..A.C. 5:9 1 -14.3 are temporarily suspended,. and
none that are pending should be acted upon. No exclu-
sionary zoning civil actions against the municipalities
involved, that are normally precluded by substantive
certification, may be filed in the interim. The continued
absence, for an unreasonable time, of a -timely, valid and
.sufficiently comprehensive interim extension procedure,
and COAH's action thereon, will, of course, free inter-
ested parties from the constraints that substantive certifi-
cation imposes.

The matters are remanded to COAH. We do not re-
tain jurisdiction.
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TITLE 13. CONSERVATION AND DEVELOPMENT---PARKS AND RESERVATIONS
CHAPTER ID. DEPARTMENT OF ENVIRONMENTAL PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 13:1D-9 (2008)

§ 13:ID-9. Powers of department

The department shall formulate comprehensive policies for the conservation of the natural resources of the State, the
promotion of environmental protection and the prevention of pollution of the environment of the State. The department
shall in addition to the powers and duties vested in it by this act or by any other law have the power to:

a. Conduct and supervise research programs for the purpose of determining the causes, effects and hazards to the
environment and its ecology;

b. Conduct and supervise Statewide programs of education, including the preparation and distribution of
information relating to conservation, environmental protection and ecology;

c. Require the registration of persons engaged in operations which may result in pollution of the environment and
- the filing of reports-by them-containing such information-as the-department may prescribe to-be filed relative to
pollution of-the environment,-all in-accordance with applicable codes, rules Vr regulations established by the department;

d. Enter and inspect any property, facility, building, premises, site or place for the purpose of investigating an actual
or suspectedsource of pollution of the environment and conducting inspections, collecting samples; copying or
photocopying documents or records, and for otherwise ascertaining compliance or noncompliance with any laws,
permits, orders, codes, rules and regulations of the department. Any information relating to secret processes concerning
methods of manufacture or production, obtained in the course of such inspection, investigation or determination, shall be
kept confidential, except this information shall be available to the department for use, when relevant, in any
administrative or judicial proceedings undertaken to administer, implement, and enforce State environmental law, but
shall.remain subject only to those confidentiality protections otherwise afforded by federal law and by the specific State
environmental laws and regulations that the department is administering, implementing and enforcing in that particular
case or instance. In addition, this information shall be available upon request to the United States Government for use in
administering, implementing, and enforcing federal environmental law, but shall remain subject to the confidentiality
protection afforded by federal law. If samples are taken for analysis, a duplicate of the analytical report shall be
furnished promptly to the person suspected of causing pollution of the environment;

e. Receive or initiate complaints of pollution of the environment, including thermal pollution, hold hearings in
connection therewith and institute legal proceedings for the prevention of pollution of the environment and abatement of
nuisances in connection therewith and shall have the authority to seek and obtain injunctive relief and the recovery of
fines and penalties in a court of competent jurisdiction;

f. Prepare, administer and supervise Statewide, regional and local programs of conservation and environmental
protection, giving due regard for the ecology of the varied areas of the State and the relationship thereof to the
environment, and in connection therewith prepare and make available to appropriate agencies in the State technical
information concerning conservation and environmental protection, cooperate with the Commissioner of Health and
Senior Services in the preparation and distribution of environmental protection and health bulletins for the purpose of
educating the public, and cooperate with the Commissioner of Health and Senior Services in the preparation of a
program of environmental protection;
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g. Encourage, direct and aid in coordinating State, regional and local plans and programs concerning conservation
and environmental protection in accordance with a unified Statewide plan which shall be formulated, approved and
supervised by the department. In reviewing such plans and programs and in determining conditions under which such
plans may be approved, the department shall give due consideration to the development of a comprehensive ecological
and environmental plan in order to be assured insofar as is practicable that all proposed plans and programs shall
conform to reasonably contemplated conservation and environmental protection plans for the State and the varied areas
thereof;

h. Administer or supervise programs of conservation and environmental protection, prescribe the minimum
qualifications of all persons engaged in official environmental protection work, and encourage and aid in coordinating
local environmental protection services;

i. Establish and maintain adequate bacteriological, radiological and chemical laboratories-with such expert
assistance and such facilities as are necessary for routine examinations and analyses, and for original investigations and
research in matters affecting the environment and ecology;

j. Administer or supervise a program of industrial planning for environmental protection; encourage industrial
plants in the State to undertake environmental and ecological engineering programs; and cooperate with the State
Departments of Health and Senior Services, and Labor and Workforce Development, and the New Jersey Commerce
Commission -in formulating rules and regulations concerning industrial sanitary conditions;

k. Supervise sanitary engineering facilities and projects within the State, authority for which is now or may
hereafter be vested by law in the department, and shall, in the exercise of such supervision, -make and enforce rules and
regulations concerning plans and specifications, or either, for the construction, improvement, alteration or operation of
all public water supplies, all public bathing places, landfill operations and of sewerage systems and disposal plants for
treatment of sewage, wastes and other deleterious matter, liquid, solid or gaseous, require all such plans or
specifications, or either, to be first approved by it before any work thereunder shall be commenced, inspect all such
projects during the progress thereof and enforce compliance with such approved plans and specifications;

1. Undertake programs of research and development for the purpose of determining the most efficient, sanitary and
economical ways of collecting, disposing, recycling or utilizing of solid waste;

m. Construct and operate, on an experimental basis, incinerators or other facilities-for the disposal of-solid-waste,
provide the various municipalities and counties of this State, and the Division of Local Government Services in the
Department of Community Affairs with statistical data on costs and methods of solid waste collection, disposal and
utilization;

n. Enforce the State air pollution, water pollution, conservation, environmental protection, solid and hazardous
waste management laws, rules and regulations, including the making and signing of a complaint and summons for their
violation by serving the summons upon the violator and thereafter filing the complaint promptly with a court having
jurisdiction;

o. Acquire by purchase, grant, contract or condemnation, title to real property, for the purpose of demonstrating new
methods and techniques for the collection or disposal of solid waste;

p. Purchase, operate and maintain, pursuant to the provisions of this act, any facility, site, laboratory, equipment or
machinery necessary -to the performance of its duties pursuant to this act;

q. Contract with any other public agency or corporation incorporated under the laws of this or any other state for the
performance of any function under this act;

r. With the approval of the Governor, cooperate with, apply for, receive and expend funds from, the federal
government, the State Government, or any county or municipal government or from any public or private sources for
any of the objects of this act;

s. Make annual and such other reports as it may deem proper to the Governor and the Legislature, evaluating the
demonstrations conducted during each calendar year;

t. Keep complete and accurate minutes of all hearings held before the commissioner or any member of the
department pursuant to the provisions of this act. All such minutes shall be retained in a permanent record, and shall be

*available for public inspection at all times during the office hours of the department;
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u. Require any person subject to a lawful order of the department, which provides for a period of time during which
such person subject to the order is permitted to correct a violation, to post a performance bond or other security-with the
department in such form and amount as shall be determined by the department. Such bond-need not be for the full
amount of the estimated cost to correct the violation but may be in such amount as will tend to insure good faith
compliance with said order. The department shall not require such a bond or security from any public body, agency or
authority. In the event of a failure to meet the schedule prescribed by the department, the sum-named in the bond or
other security shall be forfeited unless the department shall find that the failure is excusable in whole or in part for good
cause shown, in which case the department shall determine what amount of said bond or security, if any, is a reasonable
forfeiture under the circumstances. Any amount so forfeited shall be utilized by the-department for the correction of the
violation or violations, or for any other action required to insure compliance with the order;

v. Encourage and aid in coordinating State, regional and local plans, efforts and programs concerning the
remediation and reuse of former industrial or commercial properties that are currently underutilized or abandoned and at
which there has been, or is perceived to have been, a discharge, or threat of a discharge, of a contaminant. For the

* purposes of this subsection, "underutilized property" shall not include properties undergoing a reasonably timely
remediation or redevelopment process; and

w. Conduct research and implement plans and programs to promote ecosystem-based management.

HISTORY: L. 1970, c. 33, § 12; amended 1975, c. 33; 1981, c. 446, § 1; 1983, c. 38, § 1; 1984, c. 5, § 1; 1997, c. 278,
§ 26; 2007, c. 246, § 2, eff. Jan. 4, 2008; 2007, c. 288, § 6, eff. Jan. 13, 2008.

NOTES:

OLS Corrections:

Pursuant to R.S.1:3-1, the Office of Legislative Services, through its Legislative Counsel and with the concurrence
of the Attorney General, corrected L. 2007, c. 288; § 6 to incorporate the inadvertently omitted provisions of the
amendment of this section by L. 2007, c. 246, § 2, and to correct technical errors.

Pursuant to R.S.1:3-1, the Office of Legislative Services, throughlits Legislative Counsel and with the concurrence
-=of-the AttorneyGeneral,-substituted "Labor-and Workforce Development"-for "Labor" and "the New Jersey Commerce

Commission" for "Commerce-and Economic Development" in subsection j. in L. 2007, c.-246, §-2.

Amendment Note:

2007 amendment, by Chapter 246, in the first sentence of d., inserted "property, facility", "premises, site",
"conducting inspections, collecting samples, copying or photocopying documents or records, and for otherwise", and
"laws, permits, orders"; in e., substituted "a court of competent jurisdiction" for "summaryproceedings in the Superior
Court"; in I., inserted "recycling"; in m., deleted "the Board of Public Utilities" following "counties of this State"; and in
n., substituted "solid and hazardous waste management" for "waste and refuse disposal."

-2007 amendment, by Chapter 288, added w., and made related changes.

Cross References:

Performance partnership agreement, see 13:1.D-136.

Administrative Code:

1. N.JA.C. 5:23-8.1, CHAPTER 23. UNIFORM CONSTRUCTION CODE, Title; scope; intent.

2. N.JA.C. 7:]A, CHAPTER IA. WATER SUPPLY LOAN PROGRAMS, 7, Chapter IA -- Chapter Notes.

3. NJ.A.C. 7:1 C, CHAPTER IC. NINETY-DAY CONSTRUCTION PERMITS, 7, Chapter IC -- Chapter Notes.

4. NJ.A.C. 7: 1G, CHAPTER 1G. WORKER AND COMMUNITY RIGHT TO KNOW REGULATIONS, 7,
Chapter 1 G -- Chapter Notes.

5. N.J.A.C. 7:1G-1.5, CHAPTER 1G. WORKER AND COMMUNITY RIGHT TO KNOW REGULATIONS,
Department right of entrance and inspection.

6. NJ.A.C. 7:1G-6.1, CHAPTER 1G. WORKER AND COMMUNITY RIGHT TO KNOW REGULATIONS,
Authority.
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33. N.J.A.C. 7:2 7A, CHAPTER 27A. AIR ADMINISTRATIVE PROCEDURES AND PENALTIES, 7, Chapter
27A -- Chapter Notes.

34. N.J.A.C. 7:2 7B, CHAPTER 27B. SAMPLING AND ANALYTICAL PROCEDURES, 7, Chapter 27B --
Chapter Notes.



Page 5
N.J. Stat. § 13:1D-9

35. NJ.A.C. 7:27B-4, CHAPTER 27B. SAMPLING AND ANALYTICAL PROCEDURES, 7, Chapter 27B,

Subchapter 4 Notes.

36. N.J.A.C. 7:27B-5, CHAPTER 27B. SAMPLING AND ANALYTICAL PROCEDURES, 7, Chapter 27B,

Subchapter 5 Notes.

37. N.J.A. C. 7.31, CHAPTER 31. TOXIC CATASTROPHE PREVENTION ACT PROGRAM, 7, Chapter 31 --

Chapter Notes.

38. N.J.A.C. 7:31-1.7, CHAPTER 31. TOXIC CATASTROPHE PREVENTION ACT PROGRAM, Practice where

these rules do not govern.

39. NJ.A.C. 8:59-3.1,.CHAPTER 59. WORKER AND COMMUNITY RIGHT TO KNOW ACT RULES,

Authority.

LexisNexis (R) Notes:.

CASE NOTES

1. Memorandum of agreement (MOA) entered into by the New Jersey Department of Environmental Protection
(DEP) and the Pinelands Commission delegating the Commission authority to administer regulated activities in
accordance with the Statewide General Permit program at N.J. Admin. Code tit. 7, § 7A-9 was a permissible delegation
of authority, as NJ. Stat. Ann. § 13:lD-9(q) was an explicit authorization of the type of relationship established by the
MOA, and the MOA expressly provided that the DEP retained ultimate authority and oversight; the Commission had to
provide to the DEP a monthly report describing all permit activity and provided copies of denials of permit
authorizations. In re Freshwater Wetlands General Permit No. 16, 379 N.J. Super. 331, 878 A.2d 22, 2005 N.J Super.

LEXIS 239 (App.Div. 2005)%

2. Pursuant to N.J. Stat. Ann. § 58:10-23.1 If, the New Jersey Department of Environmental Protection (DEP), may
issue a directive to remediate environmental violations or order a facility closed, and then seek to have-its directives
enforced. Howeverthe availability-of this-option does not bar DEP-from instead filing a direct civil action seeking
injunctive relief pursuant to N.J Stat. Ann. §§. 58 zl0-23.Ilu for-violations. of the New Jersey Underground Storage
Tank Act (USTA), NJ.S.A. § 58:10A-21 to -37. Department of Environmental Protection v. Kafil, 395 N.J. Super. 597,
930 A.2d 457, 2007 N.J Super. LEXIS 294 (App.Div. '2007).

3. Pursuant to N.J. Stat. Ann. § 58:10-23.1 if, the New Jersey Department of Environmental Protection (DEP), may
issue a' directive to remediate environmental violations or. order a facility closed, and then seek to have its directives
enforced. However, the availability of this option does not bar DEP from instead filing a direct civil action seeking
injunctive relief pursuant to N.J Stat. Ann. §§. 5 8 :10-23.1lu for violationsof the New Jersey Underground Storage
Tank Act (USTA), N.J.S.A. § 58.1 OA-21. to -37. Department ofEnvironmental Protection v. Kafil, 395 N.J. Super. 597,
930 A.2d 457, 2007 N.J. Super. LEXIS 294 (App.Div. 2007).
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IN THE MATTER OF THE STATE DEPARTMENT OF ENVIRONMENTAL
PROTECTION, DIVISION OF WATER RESOURCES OF THE STATE OF NEW

JERSEY, CERTIFICATION APPROVING APPLICATION OF VINELAND
CHEMICAL COMPANY, INC. FOR PERMISSION TO CONSTRUCT AND

OPERATE AN INDUSTRIAL WASTE TREATMENT FACILITY

A 3681-78

Superior Court of New Jersey, Appellate Division

177 N.J. Super. 304; 426 A.2d 534; 1981 N.J. Super. LEXIS 458; 15 ERC (BNA) 1751

October 7, 1980, Argued
February 9, 1981, Decided

PRIOR HISTORY: [***I] On appeal from the De-
partment of Environmental Protection.

CASE SUMMARY:

PROCEDURAL POSTURE: Appellant chemical com-
pany sought review of a decision of the New Jersey De-
partment of Environmental Protection, which imposed
certain conditions on appellant's approved permit to con-
struct and operate an industrial wastewater treatment
facility.

OVERVIEW: Appellant chemical company filed a
permit application with the New Jersey Department of
Environmental Protection (DEP) for the construction of a
proposed facility that would treat industrial wastewater.
The DEP approved appellant's application, but required
appellant to have a licensed operator run the plant and
the DEP had the right of entry for the purposes of inspec-
tion. Appellant challenged the conditions imposed. Upon
review, the court affirmed. The court held that the perva-
sive government regulation exception to the warrant re-
quirement applied because the activity proposed by ap-
pellant was integrally related to the issue of water pollu-
tion and conservation resources, which was an activity
that was extensively regulated. The court reasoned that
appellant's participation in the activity resulted in sub-
mission to the inspections and that the inspections were
reasonably necessary to the enforcement of water pollu-.
tion regulations. The court found that the permit provi-

sion requiring the facility to have a licensed operator was
authorized under the Water Pollution Control Act, N. J.
Stat. Ann. § 58:10A-1 et seq, where DEP determined an
operator was necessary to prevent pollution.

OUTCOME: The court affirmed a decision that im-
posed -certain condition's on appellant chemical com-
pany's approved permit to construct and operate an in-
dustrial wastewater treatment facility. The court held that
a permit condition allowing administrative agency the
right of entry for inspection Was constitutional where
appellant's activity was integrally related to the issue of
water pollution, which was an activity that was perva-
sively regulated.

CORE TERMS: inspection, pollution, regulated, treat-
ment plant, licensed, pollution control, industrial, licens-
ing, sewage, right of entry, warrantless search, wastewa7
ter, public health, warrant requirement, warrantless in-
spection, pollutant, firearms, liquor, treatment facility,
authorization, conservation, pervasively, prevention,
modify, vessel's, plant, environmental protection, letter
dated, photographing, sampling

LexisNexis(R) Headnotes

Environmental Law > Assessment & Information Ac-
cess > Audits & Site Assessments
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Insurance Law > General Liability Insurance > Cover-
age > Environmental Claims
[HN1]N.J. Stat. Ann. § 13:ID-9(d) provides: The De-
partment of Environmental Protection shall formulate
comprehensive policies for the conservation of the natu-
ral resources of the State, the promotion of environ-
mental protection and the prevention of pollution of the
environment of the State. The department shall: Enter
and inspect any building or place for the purpose of in-
vestigating an actual or suspected source of pollution of
the environment and ascertaining compliance or non-
compliance with any code, rules and regulations of the
department. Any information relating tosecret processes
concerning methods of manufacture or production ob-
tained in the course of such inspection, investigation or
determination, shall be kept confidential and shall not be
admissible in evidence in any court or in any other pro-
ceeding except before the department as herein defined.
If samples are taken for analysis, a duplicate of the ana-
lytical report shall be furnished promptly to the person
suspected of causing pollution of the environment.

Environmental Law > Assessment & Information Ac-
cess > Audits & Site Assessments
[HN2]N.J. Stat. Ann. § 58:10A-6 provides in pertinent
part: It shall be unlawful for any person to build, install,
.modify or operate any facility for the collection, treat,
ment- or discharge of any pollutant, except-after approval
by the Department of Environmental Protection pursuant
to regulations adopted by the commissioner. The com-
missioner shall have a right of entry to all premises in.
which a discharge source is or might be located or in
which monitoring equipment or records required by a
permit are kept, for purposes of inspection, sampling,
copying or photographing.

Administrative Law > Agency Investigations > Scope >
Inspections
Criminal Law & Procedure > Criminal Offenses >
Weapons > Licenses > Businesses > Inspections & Re-
cordkeeping
Criminal Law & Procedure > Search & Seizure > Ex-
pectation of Privacy
[HN3]In the context of a regulatory inspection system of
business premises, the legality of the search depends
upon the authority of a valid statute. Close scrutiny is of
central importance in federal crime prevention efforts,
and that inspections for compliance with the Gun Control
Act pose only limited threats to the dealer's justifiable
expectations of privacy, since: a dealer chooses to en-
gage in this pervasively regulated business and to accept
a federal license, he does so with the knowledge that his

business records, firearms, and ammunition will be sub-
ject to effective inspection.

Administrative Law > Agency Investigations > Scope >
Inspections
Criminal Law & Procedure > Search & Seizure > Ex-
pectation of Privacy
Environmental Law > Assessment & Information Ac-'
cess > Audits & Site Assessments
[HN4]Acceptance of a license carries with it the burden
of submission to inspections which reasonably further
enforcement of the regulatory scheme.

Environmental Law > Assessment & Information Ac-
cess > Audits & Site Assessments
Environmental Law > Water Quality > Clean Water Act
> Recordkeeping & Reporting
[HN5.]33 U.S.C.S.§ 1318(a)(B) provides that whenever
required to carry out the objectives of the Federal Water
Pollution Control Act, 33 U.S.C.S. § 1251 et seq., the
Administrator of the Environmental Protection Agency:
shall have a right of entry to any premises in which an
effluent source is located or in which any records re-
quired to be maintained are located.

-Environmental- Law > Assessment-& Information Ac-
cess > Audits-& Site Assessments
Insurance Law > General Liability Insurance > Cover-
age > Environmental Claims
-HN6]N.J. Stat. Ann. § 13:ID-9 mandates that Depart-.
ment of Environmental Protection to formulate compre-
hensive policies to promote .the protection of ihe envi-
ronment and to prevent the pollution of the environment,
and empowers DEP to enter and inspect any place for the
purpose of investigating a source of environmental pollu-
tion and ascertaining compliance or noncompliance with
departmental regulations.

Environmental Law > Assessment & Information Ac-
cess > Audits & Site Assessments
Environmental Law> Water Quality> Clean Water Act
> General Overview
[HN7]In enacting the Water Pollution Control Act the
Legislature acted to protect the public health and the
environment through a policy of restoring, enhancing
and maintaining water quality. N.J. Stat. Ann. § 58:1OA-
2. Specifically, N.J. Stat. Ann. § 58:10A-6(b) states: It
shall be unlawful for any person to build, install, modify,
or operate any facility for the collection, treatment or
discharge of any pollutant, except after approval by the
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department pursuant to regulations adopted by the com-
missioner.

Environmental Law > Assessment & Information Ac-
cess > Audits & Site Assessments
Environmental Law > Water Quality > General Over-
view
[HN8]The Department of Environmental Protection, in
its grant of treatment works approval, may require the
applicant to meet special conditions for the operation of
treatment works where such conditions are necessary for
the prevention of pollution or protection of the environ-
ment. N.J. Admin. Code tit.7, § 14-2.23(c).

Environmental Law > Solid Wastes > Permits > Gen-
eral Overview
[HN9]N.J. Stat. Ann. § 58:11-18.12 requires that the
operator or superintendent of a public sewage treatment
plant be licensed by the Department of Environmental
Protection pursuant to N.J. Stat. Ann. § 58:11-18.10 et
seq. Pursuant to N.J. Stat. Ann. § 58:11-18.10(b) a "Pub-
lic sewage treatment plant" means any structure or struc-
tures by means of which domestic wastes are subjected
to any artificial process in order to remove or so alter

'constituents as to render the wastes less offensive or
dangerous to the public, health,- comfort or.-property of
any of the inhabitants of this-State before:the discharge
of-the plant effluent into any of the waters of this-State.
This definition includes plants for the treatment of indus-
trial wastes as well as a combination of domestic and
industrial wastes.

Environmental Law > Water Quality.> General Over-
view
Governments > Legislation > Interpretation
[HNl0]Statutes which seek to protect the public health
and welfare through the control of water pollution are
entitled to a liberal construction so that their beneficial
objective may be accomplished.

COUNSEL: Franklin J. Riesenburger argued the cause
for appellant Vineland Chemical Co., Inc. (Greenblatt,
Greenblatt & Riesenburger, attorneys).

Paul H. Schneider, Deputy Attorney General, argued the
cause for respondent Department of Environmental Pro-
tection (John J Degnan, Attorney General, attorney;
Stephen Skillman, Assistant Attorney General, of coun-
sel).

JUDGES: Matthews, Morgan and Morton I. Greenberg.
The opinion of the court was delivered by Matthews,
P.J.A.D.

OPINION BY: MATTHEWS

OPINION
[*306] [**535] This is an appeal by Vineland

Chemical Co., Inc. from a decision of the Department of
Environmental Protection, Division of Water Resources
(DEP), imposing certain conditions on Vineland's ap-
proved permit to construct and operate an industrial
wastewater treatment facility.

On December 11, 1978 Vineland submitted to DEP
its permit application for construction of a proposed fa-
cility whose purpose would be to treat industrial waste-
water containing arsenic in order to reduce the arsenic
contamination to acceptable levels prior to discharge into
the environment. By letter dated January 30, 1979,
[***2] DEP issued certificate SID-10-78-54 approving
Vineland's application for the construction and operation
of an [*307] industrial waste treatment facility. How-
ever, Vineland's permit was granted subject to certain
conditions. Two of those conditions were that a licensed
operator should be in charge of the wastewater treatment
plant and that the DEP should have the right of entry to
all premises -for the purposes of inspection, sampling,.
copying or photographing.

On February 16, i979.DEP sent Vineland a letter
detailing the statutes, rules and regulations relative to the
licensing of operators and the appropriate applications
for licensing examinations. On March 5, 1979 Vine-

land's counsel appealed from a-variety of DEP's condi-
tions, including the licensing of operators and the right to
enter Vineland's premises. By letter dated April 20, 1979
DEP agreed to modify several of its conditions. It re-
fused, however, to modify the licensing of operators
condition, contending that pursuant to .N.J.S.A. 58:11-.
18.10(b) Vineland's proposed facility was a "public sew-
age treatment plant" and, therefore, Vineland was re-
quired to employ a licensed operator. DEP also refused
to modify [***3] its condition regarding right of entry,
noting it was empowered to enter Vineland's premises
pursuant to either N.J.S.A. 58:10A-6 or NJ.S.A. 13:ID-
9_ Ud.

Vineland again appealed by letter dated April 30,
1979 to DEP, urging that Vineland's facility did not in-
volve a public water supply system, public water treat-
ment plant or public sewage plant and accordingly did
not fall under N.J.S.A:.58:l1-18.10 et seq., and also urg-
ing that DEP's alleged "searching authority" pursuant to
K.J.S.A. 58:10A-6 does not properly reflect the DEP
Commissioner's power, and that N.J.S.A. 13:lD-9(d) is
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unconstitutional. On May 10, 1979 DEP responded that
it continued to [**536] require as conditions the licens-
ing of plant operators and the right to search "all prem-
ises in which a discharge source is or might be located or
in which monitoring equipment or records required by a
permit are kept, for purposes of- inspection, sampling,
copying or photographing." The quoted language regard-
ing DEP's right to search Vineland's premises is theoreti-
cally a modification of the right of entry [*308] because
it follows exactly the statutory language of N.J.S.A.
58:10A-6(g).

As [***4] amended by letter dated May 10, 1979,
the permit condition regarding DEP's right to enter Vine-
land's premises reads:

Pursuant to [N.J.S.A.] 58:10A-6, the
Department shall have the right of entry to
all premises in which a discharge -source
is or might be located or in which moni-
toring equipment or records required by a
permit are kept, for purposes of inspec-
tion, sampling, copying or photographing.

Vineland's argument with respect to DEP's right of
entry onto its premises is that both of the statutory
sources from which DEP derives its authority to search
are unconstitutional-in light of 7Nkarshall v. Barlow's Inc.,
436 US. 307, 98 S.Ct. 1816, 56 L.Ed.2d 305 (1I978).

[HNl1]N.J.S.A. 13:lD-9(d) enumerates the powers
of DEP with regard to conservation and protection of the
State's resources and provides:

The department shall formulate com-
prehensiye policies for the conservation of
the natural resources of the State, the,
promotion of environmental protection
and the prevention of pollution of the en-
vironmient of the State. The department
shall in addition to the powers and duties
vested in it by this act or by any other law,
have the power to:

[***5]

d. Enter and inspect any building or
place for the purpose of investigating an
actual or suspected source of pollution of
the environment and ascertaining compli-
ance or noncompliance with any code,
rules and regulations of the department.
Any information relating to secret proc.:
esses concerning methods of manufacture
or production obtained in the course of
such inspection, investigation or determi-

nation, shall be kept confidential and shall
not be admissible in evidence in any court
or in any other proceeding except before
the department as herein defined. If sam-
ples are taken for analysis, a duplicate of
the analytical report shall be furnished
promptly to the person suspected of caus-
ing pollution of the environment.. ..

[HN2]

]JS.A. 58:10A-6, the provision dealing with the
regulation of discharges of pollutants, authorization of
permits and DEPs right of entry, provides in pertinent
part:

b. It shall be unlawful for any person
to build, install, modify or operate any fa-
cility for the collection, treatment or dis-
charge of any pollutant, except after ap-
proval by the department pursuant to
regulations adopted by the commissioner.

[*309] g. [***6] The commissioner

shall have a right of entry to -all premises
in which a discharge source is or-might
*be located .or in which monitoring equip-
ment or records required bj a permit are
kept, for purposes of inspection, sampling,
copying or photographing. [Emphasis
supplied]

DEP contends ' that the administrative warrant re-
quirement of Barlow's [**537] does not apply in situa-
tions involving activities subject to pervasive or long-
standing governmental regulation, because one engaging
in such a closely regulated activity is regarded as having
"voluntarily chosen to subject himself to a full arsenal of
government regulation," and thus enjoys no reasonable
expectation of privacy. Barlow's, 436 U.S. at 313, 98
S.Ct. at 1821.

1 . Preliminarily, DEP asserts that since no spe-
"cific dispute has yet arisen concerning the consti-
tutional constraints placed upon DEP's right of
entry, the question is not yet ripe for adjudication.
DEP notes that it has not yet sought to conduct a
nonconsensual inspection pursuant to the permit
provision, that Vineland is not seeking to sup-
press evidence of a violation DEP discovered
through a warrantless inspection and that DEP
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has not charged Vineland with violating its per-
mit by refusing to consent to a warrantless search.
Under.these circumstances, or lack thereof, DEP
believes an adjudication of the constitutionality
of the relevant statutory scheme is premature. To
the extent that NJ.S.A. 58:IOA-6 provides for
warrantless inspections, DEP's assertion is with-
out merit. The-harm involved is the State's right
to search Vineland's premises without a warrant.
Fourth Amendment- rights need not be specifi-
cally violated before their protection is invoked.

[***7] The "long standing governmental regula-
tion" exception to the warrant requirement arises out of
Colonnade Catering Corp. v. U.S., 397 U.S. 72, 90 S.Ct.
774, 25 L.Ed.2d 60 (1970). There, the warrantless search
involved inspection of a catering establishment's liquor
supply to investigate possible violations of the federal
excise tax law. A portion .of the holding validating the
search recognized that Congress had broad authority in
designing powers of inspection under the liquor laws. Id.
at 76, 90 S. Ct. at 776. A primary focus of the court's de-
cision in this regard was the long history of the regula-
tion of the liquor industry dating back to pre-Fourth
Amendment days. Here, unlike the liquor industry, it
cannot be said that regulation of [*3 103 the chemical or
industrial wastewater treatment industry has had a long
history of governmental regulation.

The "pervasiveigovermment regulation" exception to
the warrant requirement, arising out of US. v. Biswell,
406 U.S. 311, 92 S.Ct. 1593, 32 L.Ed.2d 87 (1972), how-
ever, does, we believe, aid DEP here. In Biswell the war-
rantless search was of the storeroom of a pawnshop op-
erator who was [***8] federally licensed to deal in fire-
arms. The search, which turned up untaxed firearms, was
conducted by a federal agent who represented that he did.
not need a warrant to search, pursuant to the Gun Control
Act of 1968 which authorized treasury agents to enter the
premises of any firearms dealer during business hours for
the purpose of inspecting or examining any records or
documents required-to be kept, and any firearms or am-
munition stored on the premises. The court stated,
[HN3]in the context of a regulatory inspection system of
business premises, that the legality of the search depends
upon the authority of a valid statute. The court noted
that although firearms regulation is not as deeply rooted
in history as liquor regulation, close scrutiny is of central
importance in federal crime prevention efforts, and that
inspections for compliance with the Gun Control Act
pose only limited threats to the dealer's justifiable expec-
tations of privacy, since:

a dealer chooses to engage in this
pervasively regulated business and to ac-
cept a federal license, he does so with the

knowledge that his business records, fire-
arms, and ammunition will be subject to
effective inspection. [***9] . .. [at 317,
92 S. Ct. at 1596; emphasis supplied]

In Almeida-Sanchez v. U.S.. 413 U.S. 266. 93 S.Ct.
2535. 37 L.Ed.2d 596 (1973), the court reversed i con-
viction for possession of marijuana found in an automo-
bile, finding the warrantless auto search conducted by
immigration officials to be a violation of the Fourth
Amendment. Pertinent to the present appeal are -the
court's. comments on .the government's reliance on ad-
ministrative inspection cases. Distinguishing between
Biswell and Colonnade and the case before it the court
said:.

A central difference between those
cases and this one is that businessmen en-
gaged in such federally licensed and regu-
lated enterprises accept the burdens- as
well as the benefits of their trade, whereas
the petitioner here was not [*311 ] en-
gaged in any regulated or licensed busi-
ness. . The businessman in a regulated in-
dustry in effect consents to the restrictions
placed upon-him. [at 271, 93 ,.C9.. at
_25381

Since this line of Supreme Court decisions, several
administrative search situations have arisen wherein a
warrantless search was permitted. In U.S. v. Tsuda
Maru, 470 F.Supp. 1223 (D.Alaska [***101 1979), a
warrantless inspection of a foreign fishing vessel was
conducted by the Coast Guard [**538] based upon a
permit issued to the vessel pursuant to the Fishery Con-
servation and Management Act (FCMA) of 1976 (16
U.S.C.A. §§ 1801-22). The claimant moved to dismiss
the government's complaint for forfeiture of the vessel
(instituted due to FCMA violations) based upon an im-
permissible warrantless search of the vessel. For the pur-
poses of the claimant's motion, the trial judge assumed
no probable cause existed and noted, accordingly, that
for the warrantless inspection to be valid, authorization
must be found in the statutory scheme and that such au-
thorization must be consistent with the Fourth Amend-
ment. Id. at 1227. In this regard the court found authori-
zation to board, search or inspect at any time in the stat-
ute, that regulations were promulgated echoing this statu-
tory authority (50 C.F.R. § 611.7(a)(4)), and that the
within vessel's permit to fish incorporated said regula-
tions. Id. at 1227-1228. The court cited Biswell and Col-
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onnade and noted that Congress had enumerated.impor-
tant federal and international interests in the enforcement
of the fisheries [***11] management program, recog-
nized the restricted scope of this inspection power, and
emphasized the facts that the fishing industry had been
federally regulated since 1793, and that in light of de-
tailed regulation over the years, "persons engaged in that
business could not entertain a justifiable expectation of
-being immune from reasonable inspection," in upholding
the warrantless inspection. Id. at 1229.

As in the present appeal, the claimant in Tsuda Maru
relied upon Marshall v. Barlow's; Inc. The court in
Tsuda Maru distinguished Barlow's, noting that in Bar-
low's there was no licensing system applied to 'a discrete
industry but a wide [*312] statutory net applied to all
industry. After stating that courts should be alert to con-
gressional attempts to make warrantless searches the rule
rather than the exception, so that "those who fall within
the exception have been forewarned and have accepted
the burdens which the special nature of their 'enterprise
requires," -the Tsuda Maru court found that the limits
placed on warrantless inspections, on the facts before it,
made it highly unlikely that Fourth Amendment values
were threatened. 470 F.Supp. at [***121 1230.

In People v. Firstenberg. 92 Cal.App.3d 570, 155
Cal.Rptr. 80 (D.Ct.App.1979), defendant, licensee of a
skilled nursing facility, was.-convicted of commingling
platients' funds-with his-own. The evidence implicating
defendant was obtainedxby-a county-health services in-
spector who visited defendant's facility to verify regula-
tory compliance. His review of the records revealed fi-
nancial misdealings that eventually led to defendant's
conviction. Defendant's appeal was based on Marshall v.
Barlow's, Inc. in that he alleged that a warrantless search
of health care facilities for purposes of securing compli-
ance with licensing regulations is violative of constitu-
tional privacy guarantees.

After tracing the development of administrative war-
rantless searches through Camara v. Municipal Court,
387 U.S. 523, 87 S.Ct. 1727, 18 L.Ed.2d 930 (1967); See
v. City of Seattle. 387 U.S. 541L 87 S.Ct. 1737. 18
L.Ed.2d 943 (1967), and Colonnade and Biswell, the
Firstenberg court stated:

It is thus clear there are two lines of
cases and two sets of rules governing ad-
ministiative searches. The first of these
deals with general regulatory [***13]
schemes -- whether federal, state or local -
- which apply to all residences or all
structures or all employees within the par-
ticular jurisdiction. Camara and See fall
within this category, as. does Marshall.
The second line of cases involves regula-

tory legislation governing, specific li-
censed industries. Colonnade and Biswell
fall within this category. Appellant's
situation falls within this second line of
cases and must be evaluated accordingly."
[92 Cal.App.3d at 578-579, 155 Cal.Rptr.
80)

The Firstenberg court also noted that while the Califor-
nia health care industry lacked the lengthy regulatory
history of liquor as in Colonnade, it has for some years
been pervasively [*313] regulated; a license being re-
quired to operate such a facility, and the licensee is sub-
ject to various administrative regulations promulgated in
furtherance of the legislative scheme. 92 Cal.App.3d at
579, 155 Cal.Rptr. 80. Thus, the court said, " [**539]
The licensee is on notice that compliance with the stat-
utes and regulations is a condition of his doing business."
Ibid.

Citing a previous -California decision, People v.
White, 259 [***14] Cal.App.2d Supp. 936, 65 Cal.Rptr.
923 (App.Dep't/Super.Ct.1968), which held there was a
fundamental premise that acceptance of a license to op-
erate a hospital constitutes implied consent to such su-
pervision and inspection as is required by the licensing
statute involved, the Firstenberg court reached the con-
clusion that:

Regardless of whether the justification
advanced is the legal fiction of implied
consent as in White, or Biswell's judicial
circumscription on what expectations of
privacy are reasonable for a business li-
censee, the end result is the same.
[HN4]Acceptance of the license carries
with it the burden of submission to in-
spections which reasonably further, en-
forcement of the regulatory scheme. [92
Cal.App.3d at-581, 155 Cal.Rptr. 80)

The key issue before us is whether Vineland's activ-
ity pertains to a pervasively regulated business and the
corresponding degree to which it constitutes an exception
to the warrant requirement. To a great extent, resolution
of his issue becomes a question of characterization of
Vineland's activity. Realistically, we believe Vineland's
activity can be characterized in a variety of ways capable
of supporting [***151 different results. For example, we
could view Vineland's activity as related solely to the
chemical industry, a business not pervasively regulated
in this State, or we could find Vineland's specific activity
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in this appeal to involve construction and operation of a
wastewater treatment plant, itself only colorably a perva-
sively regulated business. However, we choose to view
Vineland's activity in the present appeal as being inte-
grally related to the issue of water pollution and conser-
vation of resources, which is an activity extensively
regulated in this State. We believe the latter approach is
most appropriate, and one capable of upholding the statu-
tory scheme and the permit condition.

[*37143 Regulation of water pollution in this State
datesback at least as early as 1876 2 when the State Leg-
islature enacted a provision punishing any person who in
any way polluted waters in the State used for distribution
to the public. L.1876, c. 152, amended by L.1880, c. 52.
in 1897 legislation was enacted prohibiting the willful
pollution of the Passaic River. L. 1897, c. 35. In L. 1899,
c- 41, amended by L.1909, c. 151 and L. 1918, c. [***16]
229, extensive and detailed legislation was enacted "to
secure the purity of the public supplies of potable waters
in this state." In 1910 the Legislature acted.to prohibit
the discharge of sewage and other polluting matter into
all fresh water. L.1910, c. 215. The DEP's brief also
points to 1899 federal legislation prohibiting the deposit
of refuse in any navigable water or tributary. 33
U.S. C.A. § 407.

2 -Focus on these early legislative enactments
impacting on water pollution lends -credibility to
the- Colonnade "historically regulated activity"
exception to the warrant requirement.

Current state regulation of water pollution can be
found in the detailed Water Pollution Control Act.
NJ.SA. 58:10A-1 et seg.; L.1977, c. 74. That act con-
tains the statutory authorization under which DEP condi-
tioned Vineland's permit upon a right to enter Vineland's
premises under appropriate conditions. 58:1OA-6(g).
The act also includes legislative findings and declaration
detailing the [**'17] serious nature of water pollution
-problems, and provides a detailed statutory framework
for the regulation of discharges of pollutants. The State
Water Pollution Control Act also refers to the Federal
Water Pollution Control Act, 33 U.S.C.A. § 1251 et seq.,
and finds that the federal act creates a permit system, that
permits may be issued by the state or federal government
and that

It is in the interest of the people of this
• State to minimize direct regulation by the

Federal Government of wastewater dis-
charges by enacting legislation which will
continue and extend. the powers and re-
sponsibilities of the Department of Envi-
ronmental Protection for administering
the State's water pollution control pro-

gram, so that the State may be enabled to
implement the permit system required by
the Federal Act. [N.J.S.A. 58:10A-2]

[*3153 [**540] Significantly, [HN5133 U1S.C.A.,§
1318(a)(B) provides that whenever required to carry out
the objectives of the Federal Water Pollution Control
Act, 33 U.S. CA. § 1251 et Me., the Administrator of the
Environmental Protection Agency:

(i) shall have a right of entry to ...
any premises in which an effluent [***18]
source is located or in which any records
required to be maintained.., are located.

Further state regulation can be found in the Conser-
vation and Development Act. Specifically,
[HN6]N.JS.A. 13:1D-9 mandates that DEP formulate
comprehensive policies to promote the protection of the
environment and to prevent the pollution of the environ-
ment, and empowers DEP to enter and inspect any place
for the purpose of investigating a source of environ-
mental pollution and ascertaining compliance or noir
compliance with-. departmental regulations. NUJ.SA.
13:lD-9--d. A-long-:list of-DEP-powers related to pollu-
tion control and, facilities for pollution control is enumer-
ated in NJ.S.A. 13:1'D-9.

Moreover, the specific -activity of water supply
treatment plants is also extensively regulated in this
State. N.J.S.A. 58:11-18.10 et seg.

Thus, it is clear that Vineland's activity fits under the
pervasive government regulation (Biswell) exception to
the administrative search warrant requirement and may
even fit the longstanding, historical government regula-
tion exception (Colonnade). Because it falls within these
exceptions to the warrant requirement, N.JS.A. [***19]
58:1OA-6 does not violate Vineland's Fourth Amendment
rights and DEP may as a condition to permit approval
require' Vineland to submit the warrantless inspection
provision provided for in the permit as modified.

We also note that what is actually involved here is
the discharge of pollutants into the environment, an ac-
tivity which we believe is clearly subject to the regula-
tory powers of DEP. While control of such activity is
obvious, we also understand that regulation must be
within constitutional guidelines. We find them to be met
here.

[*316] The permit provisions requiring that the fa-
cility have a licensed operator are clearly authorized by
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regulations which implement the Water Pollution Con-
trol Act, NJ.S.A. 58:tOA-1 et seq. [HN7]In enacting the
Water Pollution Control Act the Legislature acted to pro-
tect the public health and the environment through a pol-
icy of restoring, enhancing and maintaining water qual-
ity. NJ.SA. 58:IOA-2. Specifically, N.J.S.A. 58:10A-6b
states:

It shall be unlawful for any person to
build, install, modify, or operate any facil-
ity for the collection, treatment or dis-
charge of any pollutant, except after ap-
proval by the department [***20] pursu-
ant to regulations adopted by the commis-
sioner.

Thus, the act requires that the grant of treatment works
approval be determined pursuant to administrative regu-
lations. In addition, NJ.S.A. 58:1OA-4 grants DEP broad
authority to promulgate regulations to implement the
Water Pollution Control Act.

DEP has exercised this authority by adopting regula-
tions entitled, "Approval of Facilities for Prevention,
Collection, Treatment or Discharge of Pollutants,"
N.J.A.C. 7:14-2.1 et seq. By- express provision of these
regulations, [HN8]DEP, in its grant of treatment works
approval, "may-require the applicant to meet special con-
ditions-for the operation of treatment works" where such
conditions are "necessary for the prevention of pollution
or protection of the environment," N.J.A.C. 7:14-2.23 (c).
As stated. in the permit, a licensed operator is required
because DEP, acting pursuant to N.J.A.C. 7:14-2.23, has
determined this to be necessary to prevent pollution or
protect the environment. Furthermore, as observed by
appellant's own engineer in documents submitted by ap-
pellant in support of its application, this requirement is
routinely applied with respect to [***21] all applications
for permits pursuant to NJA. C. 7:14-2.1 et seq.

Appellant has never questioned the factual basis for
DEP's determination that the protection of the environ-
ment or the prevention of pollution requires that the
treatment [**541] works have a licensed operator. In-
stead, appellant has limited its appeal to [*317] the
question of whether DEP has the legal authority to im-
pose such a requirement. Indeed, it would be difficult
for appellant to challenge the factual basis for DEP's
determination since the engineer's report which appellant
submitted in support of its application expressly states
that effective operation of the treatment works depends
upon "the experience, judgment and observation of
trained personnel." Since the purpose of the treatment
facility is to lessen the level of arsenic in appellant's
wastewater prior to discharge into the environment, im-

proper operation would result in unacceptable levels of
pollution and environmental degradation. Thus, DEP
correctly concluded that in order to insure that the opera-
tor of the facility has the training, experience and judg-
ment necessary to run the facility properly, he or she
must meet the department's [***22] licensing standards.

Therefore, independent of the applicability of other
statutes to Vineland's treatment works, the permit provi-
sions requiring that appellant's treatment works have a
licensed operator are valid pursuant to the Water Pollu-
tion Control Act and its implementing regulations, spe-
cifically N.J.S.A. 58: 1OA-6; N.J.A. C. 7:14-2.23(c).

By the-terms of the permit, DEP relies upon N.J.S.A.
58:11-18.12 as an alternate basis for support for the re-
quirement that appellant's industrial waste treatment fa-
cility have a licensed operator. ' [HN9]N.J.S.A. 58:11-
18.12 -requires that the operator or superintendent of a
public sewage treatment plant be licensed by DEP I pur-
suant to N.JS.A. 58:11-18.10 et seg. Accordingly, this
statute is applicable to appellant's facility if it is a "public
sewage treatment plant" within the meaning of the stat-

Sute. The relevant definition, found in N.J.S.A. 58:11-
18.10 (b) states:

"Public sewage treatment plant" means
any structure or structures by means of
which-domestic- wastes are subjected to
any.artificial process in order to [*318]
remove or so alter constituents as to ren-
der the wastes less offensive or dangerous
[***23] to the public health, comfort or
property of any- of the inhabitants of this
State before the discharge of the plant ef-
fluent into any of the waters of this State;
this definition includes plants for the
treatment of industrial wastes as well as a
combination of domestic and industrial
wastes.

3 NJ.S.A. 58:11-18.10 et seg., by its terms, re-
quires licensing by the Department of Health.
This responsibility, however, has since been
transferred to DEP. See N.J.S.A. 13: ID-7.

In determining 'whether appellant's facility falls
within this definition it should be observed that the Leg-
islature has expressly provided that- the statute should be
given liberal interpretation. N.J.S.A. 58:11-18.22 pro-
vides in relevant part:

The object and design of this act
[N.J.S.A 58:11-18.10 et seq.] being the

Page 8



177 N.J. Super. 304, *; 426 A.2d 534, **;
1981 N.J. Super. LEXIS 458, ***; 15 ERC (BNA) 1751

protection and preservation of public
health, safety and welfare, this act shall be
liberally construed ....

Furthermore, it is well recognized that [HNI0]statutes
Which seek to protect [***241 the public health and wel-
fare through the control of water pollution are entitled to
a liberal construction so that their beneficial objective
may be accomplished. Lom-Ran Corn. v. Environmental
Protection Dep't. 163 N.J. Super. 376 (App.Div.1978).

N.S.A. 58:11-18.10(b) expressly states that a pub-
lic sewage treatment plant includes "any structure" as
described therein (emphasis supplied). The final clause
in NJS.A. 58:11-18.10(b) expressly provides that- the
definition "includes plants for the treatment of industrial
wastes as well as a combination of domestic and indus-
trial wastes." There is no dispute that the facility in ques-
tion is a structure for the treatment of industrial wastes.
Thus, giving the statute the liberal interpretation man-
dated by the Legislature, it is clear that appellant's facil-
ity is a "public sewage treatment plant" within the mean-
ing of the statute.

Appellant argues that since the Vineland facility will
not serve the general public and charge a tariff, it there-
fore is not a "public" sewage treatment plant. Not only
does appellant cite no case law, legislative history or
other. authority in support of its position but, as noted
[***25] above, appellant's interpretation [**542] is
contrary to the express statutory definition. The threat to
the public health and welfare through water pollution
-caused by improper operation of a treatment facility is
the same whether [*319] the facility charges a tariff to
treat the wastes of another or, as here, the facility is
owned by the producer of the wastes it will treat. Thus,
in order to accomplish the stated legislative objective of
protecting the public health, the statute must be con-
strued to include either type of facility within the defini-
tion of public sewage treatment plant. See N.J.S.A.
58:11-18.22; Seatrain Lines, Inc. v. Medina, 39 N.J. 222
(1963); N`ew Jersey Land Title Ins. Rating Bureau v.
Sheeran, 151 N.J. Super. 45 (App.Div.1977); Global
American Ins. Manazers v. Perera Co., Inc., 137 NJ.
Super. 377 (Ch.Div.1975), affd 144 N.J. Super. 24
(App.Div. 1976).

The action of DEP herein appealed, is affirmed.
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I of 121 DOCUMENTS

LexisNexis (TM) New Jersey Annotated Statutes

* THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE "*

"'* FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***

*** ANNOTATIONS CURRENT THROUGH JULY 22, 2008 ***

TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-1 (2008)

§ 58:10A-1. Short title

This act shall be known and may be cited as the "Water Pollution Control Act."

HISTORY: L. 1977, c. 74, 1.

NOTES:

Cross References:

Counsel and expert witness fees; application of collateral estoppel and res judicata; dismissal of action, use of
payments, see 2A:35A-10.

Definitions, see 13:ID-126.

Division of Smart Growth established in-DEP, see 13:JD-145.

Application for closing, transfer when discharges are of minimal environmental concern., see 13:1K-1 1. 7.

Permit process; see 13:9B-5.

Permit application; conditions for issuance, see 13:9B-9.

Exemptions, see 13:20-28.

Highlands Preservation Area, major development approvals; required, fee schedule, see 13:20-30.

Rules, regulations, standards, see 13:20-32.

Siting of structure, equipment for groundwater remedial action, see 40:55D-66.8.

Permits; issuance; exemptions; prohibitions; requirements., see 58:10A-6.

Installation, etc. of water pollution control facilities during pendency of permit application, see 58:10A-6.3.

Groundwater remedial action; contents of application for permit, request for consent; definitions, see 58:10A-7.2.

Violation of act; penalty, see 58:1 OA-10.

Department of Environmental Protection authorized to issue summons, see 58:10A-10.4.

Delegated local agency authorized to issue civil administrative penalty; hearing, see 58:1OA-10.5.

Commissioner to take action against owner of municipal treatment works exceeding effluent limitations, see
58:10A-10.10.

Contents of annual report, see 58:10A-14.2.

Definitions, see 58:10A-22.
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Definitions relative to upgrade, remediation, closure of underground storage tanks, see 58:1OA-3 7.2.

Definitions, see 58:10A-48.

Adoption of remedial standards, see 58.'1OB-12.

Responsibility for prior discharges, exemptions; penalties, see 58:IOB-15.

Disbursement of moneys from fund; purposes, see 58:10-23.1 Jo.

Designated sewer service areas, certain, approvals revoked, see 58:1 IA- 7.1.

Establishment of septic system density standard, see 58:11-24.1.

Definitions, see 58:11-65.

Written notice of intent to undertake a project to clean, clear, desnag stream; definitions, see 58:16A-67.

Standards, maps, see 58:25-25.

Monitoring of water quality, see 58:25-26.

Unpermitted interconnections, see 58:25-27.

Abatement measures, see 58:25-28.

Loan and grant program., see 58:29-6.

Administrative Code:

1. N.J.A.C. 5.21-6.2, CHAPTER 21. RESIDENTIAL SITE IMPROVEMENT STANDARDS, System planning,
design, and placement.

2. N.JA.C. 7:1C-1.2, CHAPTER 1C. NINETY-DAY CONSTRUCTION PERMITS, Definitions.

3. N.J.A.C. 7:1H-3.8, CHAPTER iHl. COUNTY ENVIRONMENTAL HEALTH STANDARDS OF
ADMINISTRATIVE PROCEDURE AND PERFORMANCE, Performance standards for conducting a- surface water
pollution control-program.

4. N.J.A.C. 7:1K-1.3, CHAPTER 1K. POLLUTION PREVENTION PROGRAM RULES, Jurisdiction.

5. N.J.A.C. 7. IK-1.5, CHAPTER 1K. POLLUTION PREVENTION PROGRAM RULES, Definitions.

6. N.J.A.C. 7:.K-3.2, CHAPTER IK. POLLUTION PREVENTION PROGRAM RULES, Designation of..
individual industrial facilities not subject to 42 U.S.C. § 11023 as priority industrial facilities.

7. N.J.A.C. 7:1K-5.1, CHAPTER 1K. POLLUTION PREVENTION PROGRAM RULES, Pollution Prevention
Plan Summary reporting requirements.

8. N.J.A.C. 7:.'K-7.1, CHAPIER 1K. POLLUTION PREVENTION PROGRAM RULES, Scope and authority..

9. N.J.A.C. 7:1K-7.3, CHAPTER 1K. POLLUTION PREVENTION PROGRAM RULES, Procedures for issuing
facility-wide permits.

10. N.J.A.C. 7:1L-1.2, CHAPTER IL. PAYMENT SCHEDULE FOR PERMIT APPLICATION FEES, Definitions.

1 I. N.J.A.C. 7:7-7.15, CHAPTER 7. COASTAL PERMIT PROGRAM RULES, Coastal general permit for
investigation, cleanup, removal or remediation of hazardous substances.

12. N.JA. C. 7: 7A, CHAPTER 7A. FRESHWATER WETLANDS PROTECTION ACT RULES, 7, Chapter 7A --
Chapter Notes.

13. N.J.A.C. 7:7A-1.1, CHAPTER 7A. FRESHWATER WETLANDS PROTECTION ACT RULES, Scope and
authority.

14. N.J.A.C. 7:7A-1.2, CHAPTER 7A. FRESHWATER WETLANDS PROTECTION ACT RULES, Construction
of this chapter.

15. NJ.A.C. 7: 7A-1.4, CHAPTER 7A. FRESHWATER WETLANDS PROTECTION ACT RULES, Definitions.
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16. N.J.AC. 7:7E-1.2, CHAPTER 7E. COASTAL ZONE MANAGEMENT, Jurisdiction.

17. N.J.A.C. 7:8-1.1, CHAPTER 8. STORMWATER MANAGEMENT, Scope and purpose.

18. N.J.A.C. 7:9A, CHAPTER 9A. STANDARDS FOR INDIVIDUAL SUBSURFACE SEWAGE DISPOSAL
SYSTEMS, 7, Chapter 9A -- Chapter Notes.

19. N.J.A.C. 7:9A-1. 7, CHAPTER 9A. STANDARDS FOR INDIVIDUAL SUBSURFACE SEWAGE DISPOSAL
SYSTEMS, Penalties.

20. N.J.A.C. 7:9A-2.1, CHAPTER 9A. STANDARDS FOR INDIVIDUAL SUBSURFACE SEWAGE DISPOSAL
SYSTEMS, Definitions.

21. N.JA. C. 7:9B, CHAPTER 9B. SURFACE WATER QUALITY STANDARDS, 7, Chapter 9B -- Chapter Notes.

22. N.J.A.C. 7:9B-1. 1, CHAPTER 9B. SURFACE WATER QUALITY STANDARDS, Scope of subchapter.

23. N.J.A.C. 7:9B-1.4, CHAPTER 9B. SURFACE WATER QUALITY STANDARDS, Definitions.

24. N.J.A. C. 7:9C, CHAPTER 9C. GROUND WATER.QUALITY STANDARDS. 7, Chapter 9C -- Chapter Notes.

25. NJ.A.C. 7:9C-1.1, CHAPTER 9C. GROUND WATER QUALITY STANDARDS, Scope of chapter.

26. N.J.A.C. 7:10, CHAPTER 10. SAFE DRINKING WATER ACT, 7, Chapter 10 -- Chapter Notes.

27. N.JAC. 7:10A, CHAPTER 10A. LICENSING OF WATER SUPPLY AND WASTEWATER TREATMENT
SYSTEM OPERATORS, 7, Chapter !0A -- Chapter Notes.

28. NJ.A.C. 7:10A-1.2, CHAPTER 10A. LICENSING OF WATER SUPPLY AND WASTEWATER
TREATMENT SYSTEM OPERATORS, Definitions.

29. N.JA.C. 7:13-1.1, CHAPTER 13. FLOOD HAZARD AREA CONTROL ACT RULES, Purpose and scope.

30. NJ.A.C. 7:14, CHAPTER 14. WATER POLLUTION CONTROL ACT, 7, Chapter 14 -- Chapter Notes.

31. N.J.A.C. 7:14-8.1, CHAPTER 14. WATERPOLLUTION CONTROL ACT, Authority and purpose.

32. N.JA.C. 7:14-8.2, CHAPTER 14. WATER-POLLUTION-CONTROL ACT, Definitions.

33. N.J.A.C. 7:14, Appx. A, CHAPTER 14. WATER POLLUTION CONTROL ACT, APPENDIX A.

34. N.J.A. C. 7:14A, CHAPTER 14A. POLLUTANT DISCHARGE ELIMINATION SYSTEM, 7, Chapter 14A --

Chapter Notes.

35. N.J.A. C. 7:14A-1. 1, CHAPTER 14A. POLLUTANT DISCHARGE ELIMINATION SYSTEM, Abbreviations
and acronyms.

36. NJ.A.C. 7:14A-1.2, CHAPTER 14A. POLLUTANT DISCHARGE ELIMINATION SYSTEM, Definitions.

37. N.JA.C. 7:14A-2.1, CHAPTER 14A. POLLUTANT DISCHARGE ELIMINATION SYSTEM, Purpose and
scope.

38. NJ.A.C. 7:14A-5.1, CHAPTER 14A. POLLUTANT DISCHARGE ELIMINATION SYSTEM, Scope of rules.

39. N.J.A.C. 7:14A-7.1, CHAPTER 14A. POLLUTANT DISCHARGE ELIMINATION SYSTEM, Purpose.

40. N.JA.C. 7:14A-22.2, CHAPTER 14A. POLLUTANT DISCHARGE ELIMINATION SYSTEM, Scope.

41. N.J.A. C. 7:14A-22.5, CHAPTER 14A. POLLUTANT DISCHARGE ELIMINATION SYSTEM, Treatment
works approval.

42. NJ.A.C. 7:14A-22.23, CHAPTER 14A. POLLUTANT DISCHARGE ELIMINATION SYSTEM, Delegation.

43. N.JA. C. 7:14A-24, CHAPTER 14A. POLLUTANT DISCHARGE ELIMINATION SYSTEM, 7, Chapter 14A,
Subchapter 24 Notes.

44. N.J.A.C. 7:14A-25, CHAPTER 14A. POLLUTANT DISCHARGE ELIMINATION SYSTEM, 7, Chapter 14A,
Subchapter 25 Notes.
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45. N.J.A.C. 7:14B-1 6. 10, CHAPTER 14B. UNDERGROUND STORAGE TANKS, Denial, suspension,0 revocation and refusal to renew a certification.

46. NJA.C. 7:14C, CHAPTER 14C. SLUDGE QUALITY ASSURANCE, 7, Chapter 14C -- Chapter Notes.

47. N.J.A.C. 7:14C-1.11, CHAPTER 14C. SLUDGE QUALITY ASSURANCE, Noncompliance.

48. N.JA. C. 7:15, CHAPTER 15. WATER QUALITY MANAGEMENT PLANNING, 7, Chapter 15 -- Chapter
Notes.

49. N.J.A.C. 7:15-1.1, CHAPTER 15. WATER QUALITY MANAGEMENT PLANNING, Scope.

50. N.J.A.C. 7:15-1.2, CHAPTER 15. WATER QUALITY MANAGEMENT PLANNING, Construction.

5 1. N.J.A.C. 7:15-1.3, CHAPTER 15. WATER QUALITY MANAGEMENT PLANNING, Purpose.

52. N.J.A.C. 7:15-3.1, CHAPTER 15. WATER QUALITY MANAGEMENT PLANNING, Water quality
management plan consistency requirements.

53. N.J.A.C. 7:15-6, CHAPTER 15. WATER QUALITY MANAGEMENT PLANNING, 7, Chapter 15,
Subchapter 6 Notes.

54. N.J.A.C. 7:15- 7, CHAPTER 15. WATER QUALITY MANAGEMENT PLANNING, 7, Chapter 15,
Subchapter 7 Notes.

55. N.J.A.C. 7:15-9, CHAPTER 15. WATER QUALITY MANAGEMENT PLANNING, 7, Chapter 15,
Subchapter 9 Notes.

56. NIJ.A. C. 7:18, CHAPTER 18. REGULATIONS GOVERNING THECERTIFICATION OF LABORATORIES
AND ENVIRONMENTAL MEASUREMENTS, 7, Chapter 18 -- Chapter Notes.

57. N.J.A.C. 7:18-1.1, CHAPTER 18. REGULATIONS GOVERNING THE CERTIFICATION OF
LABORATORIES AND ENVIRONMENTAL MEASUREMENTS, Scope and authority.

0 58. N.J.A.C. 7:18-1.7, CHAPTER 18. REGULATIONS GOVERNING THE CERTIFICATION OF
LABORATORIES AND ENVIRONMENTAL MEASUREMENTS, Definitions.

-59. N.J.A.C. 7:20A-1.5, CHAPTER 20A. AGRICULTURAL, AQUACULTURAL, AND HORTICULTURAL
WATER USAGE CERTIFICATION, Uncertified diversions.

60. N.J.A.C. 7:22, CHAPTER 22. FINANCIAL ASSISTANCE PROGRAMS FOR ENVIRONMENTAL
INFRASTRUCTURE FACILITIES, 7, Chapter 22 -- Chapter Notes.

61. NJA.C. 7:22-2.29, CHAPTER 22. FINANCIAL ASSISTANCE PROGRAMS FOR ENVIRONMENTAL
INFRASTRUCTURE FACILITIES, Noncompliance.

62. N.J.A.C. 7:22-3.4, CHAPTER 22. FINANCIAL ASSISTANCE PROGRAMS FOR ENVIRONMENTAL
INFRASTRUCTURE FACILITIES, Definitions.

63. N.J.A.C. 7:22-3.40, CHAPTER 22. FINANCIAL ASSISTANCE PROGRAMS FOR ENVIRONMENTAL
INFRASTRUCTURE FACILITIES, Noncompliance.

64. N.J.A.C. 7:22-4.40, CHAPTER 22. FINANCIAL ASSISTANCE PROGRAMS FOR ENVIRONMENTAL
INFRASTRUCTURE FACILITIES, Noncompliance.

65. N.JA.C. 7:22-6.39, CHAPTER 22. FINANCIAL ASSISTANCE PROGRAMS FOR ENVIRONMENTAL
INFRASTRUCTURE FACILITIES, Noncompliance.

66. NJ.A.C.. 7:22-10.9, CHAPTER 22. FINANCIAL ASSISTANCE PROGRAMS FOR ENVIRONMENTAL
INFRASTRUCTURE FACILITIES, Environmental coordination.

67. N.JA.C. 7:22A, CHAPTER 22A. SEWAGE INFRASTRUCTURE IMPROVEMENT ACT GRANTS, 7,
Chapter 22A -- Chapter Notes.

68. N.J.A.C. 7:22A-1.3, CHAPTER 22A. SEWAGE INFRASTRUCTURE IMPROVEMENT ACT GRANTS,
Ask Construction of rules.
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69. NJA.C. 7:22A1-1.7, CHAPTER 22A. SEWAGE INFRASTRUCTURE IMPROVEMENT ACT GRANTS,
Enforcement.

70. N.J.A. C. 7:22A-1.8, CHAPTER 22A. SEWAGE INFRASTRUCTURE IMPROVEMENT ACT GRANTS,
Noncompliance.

71. N.J.A.C. 7:22A-2.4, CHAPTER 22A. SEWAGE INFRASTRUCTURE IMPROVEMENT ACT GRANTS,
Grant conditions.

72. NJ.A.C. 7:23, CHAPTER 23. ADMINISTRATION OF LAKE RESTORATION PROJECTS, 7, Chapter 23 --

Chapter Notes.

73. N.J.A.C. 7:23-1. 1, CHAPTER 23. ADMINISTRATION OF LAKE RESTORATION PROJECTS, Scope of
rules.

74. N.JA. C. 7:26, CHAPTER 26. SOLID WASTE, 7, Chapter 26 -- Chapter Notes.

75. N.J.A.C. 7:26-1. 1, CHAPTER 26. SOLID WASTE, Scope of rules.

76. N.JA.C. 7:26-1.6, CHAPTER 26. SOLID WASTE, Definition of solid waste.

77. N.J.A.C. 7:26-1.7, CHAPTER 26. SOLID WASTE, Exemption from SWF permitting.

78. N.J.A.C. 7:26-2.14, CHAPTER 26. SOLID WASTE, Solid waste facility performance partnership agreements.

79. N.JA.C. 7:26-2D, CHAPTER 26. SOLID WASTE, 7, Chapter 26, Subchapter 2D Notes.

80. N.JA.C. 7:26-3A.40, CHAPTER 26. SOLID WASTE, Intermediate handlers and destination facilities.

81. NJ.A.C. 7:26A, CHAPTER 26A. RECYCLING RULES, 7, Chapter 26A -- Chapter Notes.

82. N.J.A.C. 7:26A-8, CHAPTER 26A. RECYCLING RULES, 7, Chapter 26A, Subchapter 8 Notes.

83. N.JIA.C. 7:26B, Appx. A, CHAPTER 26B. INDUSTRIAL SITE RECOVERY ACT RULES, APPENDIX A.

84. N.J.A.C. 7:26C, CHAPTER 26C. DEPARTMENT -OVERSIGHT OF THE REMEDIATION OF
CONTAMINATED SITES,-7, Chapter-26C -- Chapter Notes.

85. NJ.A.C. 7:26C-1.3, CHAPTER 26C. DEPARTMENT OVERSIGHT OF THE REMEDIATION OF
CONTAMINATED SITES, Definitions.

86. N.J.A.C. 7:26C, Appx. A, CHAPTER 26C. DEPARTMENT OVERSIGHT OF THE REMEDIATION OF
CONTAMINATED SITES, APPENDIX A.

87. NJ.A. C. 7:26C, Appx. B, CHAPTER 26C. DEPARTMENT OVERSIGHT OF THE REMEDIATION OF
CONTAMINATED SITES, APPENDIX B.

88. N.J.A.C. 7:26E, CHAPTER 26E. TECHNICAL REQUIREMENTS FOR SITE REMEDIATION, 7, Chapter
26E -- Chapter-Notes.

89. N.J.A.C. 7:26E-1.8, CHAPTER 26E. TECHNICAL REQUIREMENTS FOR SITE REMEDIATION,
Definitions.

90. N.J.A.C. 7.'26E-7.1, CHAPTER 26E. TECHNICAL REQUIREMENTS FOR SITE REMEDIATION, Permit
identification.

91. N.J.A. C. 7:26E, Appx. H, CHAPTER 26E. TECHNICAL REQUIREMENTS FOR SITE REMEDIATION,

APPENDIX H.

92. N.JA.C. 7:26G, CHAPTER 26G. HAZARDOUS WASTE, 7, Chapter 26G -- Chapter Notes.

93. N.J.A.C. 7:26G-1.3, CHAPTER 26G. HAZARDOUS WASTE, Practice where rules do not govern.

94. NJ.A.C 7:26G-12.1, CHAPTER 26G. HAZARDOUS WASTE, Incorporation by reference.

95. NJA.C. 7:26H, CHAPTER 26H. SOLIDWASTE UTILITY REGULATIONS, 7, Chapter 26H -- Chapter
Notes.

96. N.J.A. C. 7:27-8. 1, CHAPTER 27. AIR POLLUTION CONTROL, Definitions.
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97. NJ.A.C. 7:27-16. 1, CHAPTER 27. AIR POLLUTION CONTROL, Definitions.

98. N.J.A.C. 7:27-18.1, CHAPTER 27. AIR POLLUTION CONTROL, Definitions.

99. N.J.A. C. 7:27-19.1, CHAPTER 27. AIR POLLUTION CONTROL, Definitions.

100. N.J.A.C. 7:27-2 1. 1, CHAPTER 27. AIR POLLUTION CONTROL, Definitions.

101. N.J.A.C. 7:27-22.1, CHAPTER 27. AIR POLLUTION CONTROL, Definitions.

102. N.J.A.C. 7:28-1.4, CHAPTER 28. RADIATION PROTECTION PROGRAMS, Definitions.

103. N.J.A. C. 7:28-12.2, CHAPTER 28. RADIATION PROTECTION PROGRAMS, Applicability.

104. N.J.A.C. 7:38, CHAPTER 38. HIGHLANDS WATER PROTECTION AND PLANNING ACT RULES, 7,
Chapter 38 -- Chapter Notes.

105. N.J.A.C.7:38-1.3, CHAPTER 38. HIGHLANDS WATER PROTECTION AND PLANNING ACT RULES,
Other statutes -and regulations.

106. N.J.A.C. 7:38-1.4, CHAPTER 38. HIGHLANDS WATER PROTECTION AND PLANNING ACT RULES,
Definitions.

107. N.JA.C. 7:38-2.2, CHAPTER 38. HIGHLANDS WATER PROTECTION AND PLANNING ACT RULES,
"Major Highlands development" regulated by the Department.

108. N.J.A.C. 7.:38-2.3, CHAPTER 38. HIGHLANDS WATER PROTECTION AND PLANNING ACT RULES,
Exemptions.

109. N.J.A.C. 7:38-3.6, CHAPTER 38. HIGHLANDS WATER PROTECTION AND PLANNING ACT RULES,
Highlands open waters.

110. N.J.A. C. 7:38-8.1, CHAPTER 38. HIGHLANDS WATER PROTECTION AND PLANNING ACT RULES,
Procedure for determining when a pre-application meeting is required.

1 t. N.J.A.C. 7:384.9:2, CHAPTER 38. HIGHLANDS WATER PROTECTION AND PLANNING ACTIRULES,
Application requirements-for a Highlands Applicability Determination.

112. N.J.A. C. 14:9-6.2, CHAPTER 9. WATER AND WASTEWATER, Definitions.

*LexisNexis (R) Notes:

CASE NOTES

1. Remand was required of a suit brought by plaintiffs, including the New Jersey Department of Environmental
Protection, under the New Jersey Water Pollution Control Act, N.J. Stat. Ann' § 58:1OA-1 et seq., and other state
statutory and tort law to recover cleanup costs and other damages arising from pollution of a river, as the
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) was not shown to have
completely preempted plaintiffs' claims so as to permit removal under 28 U.S. C.S. § 1441(b).. The provision for federal
jurisdiction under 42 U.S. C.S. § 9613(b) of CERCLA did not demonstrate congressional intent that claims based
exclusively on state law should be subject to federal jurisdiction. N.J. Dep't ofEnvtl. Prot. v. Occidental Chem. Corp.,
2006 U.S. Dist. LEXIS 71245 (D.N.J. Sept. 28 2006).

2. Where two corporate officers of a cleaning company had failed to pay an administrative penalty and had
committed various permit violations under the Water Pollution Control Act (WPCA), J. Stat. Ann. § 58:1OA-1 et seq.,
the proceedings pursuant to which their individual liability was adjudicated violated the New Jersey rules of evidence
and were fundamentally unfair; the Department of Environmental Protection (DEP) failed to make any showing that the
witnesses, whose testimony from a prior proceeding, was admitted against the corporate officers were "unavailable,"
and even though the cleaning company had the same interest as the individual defendants in defending against the DEP
allegations of violations of the WPCA, the cleaning company had no evident interest in contesting evidence that would
support the imposition of personal liability upon the officers. Department of Envtl. Protection v. Standard Tank
Cleaning Corp., 284 N.J. Super. 381, 665 A.2d 753, 1995 N.J. Super. LEXIS 488 (App.Div. 1995).
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3. In an insured's action seeking liability insurance coverage for damages and defense costs connected with
environmental cleanup of six toxic waste sites, the privilege of self-critical analysis did not apply to exempt certain
documents from the scope of discovery, because the public need for disclosure of documents relating to environmental
pollution and the circumstances of such pollution outweighed the public's need for confidentiality in such documents;
the court could not ignore the clear direction of the New Jersey legislature and condone the -use of a privilege which
would be contrary to the legislative intent in enacting environmental regulations. CPC Int'l, Inc. v. Hartford Accident &
Indem. Co., 262 N.J. Super. 191, 620 A.2d 462, 1992 NJ. Super. LEXIS 482 (Law Di-O. 1992).

4. The Water Pollution Control Act, N.J. Stat. Ann. § 58:1OA-1 et seq., does not expressly authorize counsel fees.
Department of-EnvtL. Protection v. Standard Tank Cleaning Corp., 284 N.J Super. 381, 665-A.2d 753, 1995 N.J. Super.
LEX1S 488 (App.Div. 1995).

5. Remand was required of a suit brought by plaintiffs, including the New Jersey Department of Environmental
Protection, under the New Jersey Water Pollution Control Act, N.J. Stat. Ann. §'58:1 OA-1 et seq., and other state
statutory and tort law to recover cleanup costs and other damages arising from pollution of a river, as- the
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) was not shown to have
completelypreempted plaintiffs' claims so as to permit removal under 28 U.S.C.S. §1441(b). The provision for federal
jurisdiction under 42 U.S. C.S. § 9613(b) of CERCLA did not demonstrate congressional intent that claims based
exclusively on state law should be subject to federal jurisdiction. NJ. Dep't ofEnvtl. Prot. v. Occidental Chem. Corp.,

_2006 U.S. DisL LEXIS 71245 (D.NJ. Sept. 28 2006).

6. In state department of environmental protection's suit for violations of the Spill Compensation and Control Act,
NJ. Stat. Ann. §58:10-23.11 et seq., and the Water Pollution Control Act, N.J. Stat. Ann. § 58:10A-1 et seq., neither
Act could be applied retrospectively to penalize chemical company for discharges that occurred prior to the enactment
of the Acts. State, Dep't of Environmental Protection v. J.T Baker Co., 234 NJ. Super. 234,. 560 A.2d 739, 1989 N.J.
Super. LEXIS 247 (Ch.Div. 1989), affirmed by 246 N.J. Super. 224, 587 A.2d 279, 1991 N.J. Super. LEXIS 52 (App.Div.
1991).

7. Where two corporate officers of.a cleaning company had failed to pay an administrative penalty and had
O committed various permit violations under the Water Pollution Control Act (WPCA), NJ. Stat. Ann. § 58:10A-1 et seq.,

the proceedings pursuant to which their individual liability was adjudicated violated the New Jersey rules of evidence
and were: fundamentaliy-unfair; the Department of Environmental Protection (DEP)-failed to make~any-showing that the
witnesses, whose testimony from a prior proceeding, was-admitted against the corporate officers were "unavailable,"
and even though -the cleanin'g company had the same interest as the individual defendants in defending against the DEP
allegations of violations of the WPCA, the cleaning company had no evident interest in contesting evidence that would
support the imposition of personal liability upon the officers. Department of Envtl. Protection v. Standard Tank
Cleaning Corp., 284 N.J. Super. 381, 665 A.2d 753, 1995 N.J. Super. LEXIS 488 (App.Div. 1995).

8. The Water Pollution Control Act, N.J. Stat. Ann. § 58:1OA-1 et seq., grants authority to the Department of
Environmental Protection to collect its oversight costs from parties whom they oversee in remediating a discharge. E.L
du Pont de Nemours & Co. v. Department of Envtl. Protection & Energy, 283 N.J. Super. 331, 661 A.2d 1314, 1995 N.J.
Super. LEXIS-264 (App.Div. 1995).

9. Where two corporate officers of a cleaning company had failed to pay an administrative penalty-and had
committed various permit violations under the Water Pollution Control Act (WPCA), N.J. Stat. Ann. § 58:1OA-1 et seq.,
the proceedings pursuant to which their individual liability was adjudicated violated the New Jersey rules of evidence
and were fundamentally unfair; the Department of Environmental Protection (DEP) failed to make any showing that the
witnesses, whose testimony from a prior proceeding, was admitted against the corporate officers were "unavailable,"
and even though the cleaning company had the same interest as the individual defendants in defending against the DEP
allegations of violations of the WPCA, the cleaning company had no evident interest in contesting evidence that would
support the imposition of personal liability upon the officers. Department of Envtl. Protection v. Standard Tank
Cleaning Corp., 284 N.J. Super. 381, 665 A.2d 753, 1995 N.J. Super. LEXIS 488 (App.Div. 1995).

10. In an insured's action seeking liability insurance coverage for damages and defense costs connected with
environmental cleanup of six toxic waste sites, the privilege of self-critical analysis did not apply to exempt certain
documents from the scope of discovery, because the public need for disclosure of documents relating to environmental
pollution and the circumstances of such pollution outweighed the public's need for confidentiality in such documents;
the court could not ignore the clear direction of the New Jersey legislature and condone the use of a privilege which
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would be contrary to the legislative intent in enacting environmental regulations. CPC Int'l, Inc. v. Hartford Accident &
Indem. Co., 262 N.J Super. 191, 620 A.2d 462, 1992 N.J. Super. LEXIS 482 (Law Div. 1992).
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2. Commercial Real Estate Transactions in New Jersey 5.2 Other Regulatory Schemes

3.- Commercial Real Estate Transactions in New Jersey 6.2 Overview of Environmental Law

4. Commercial Real Estate Transactions in New Jersey 6.6 Environmental Land Use Development Issues
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2 of 121 DOCUMENTS

LexisNexis (TM) New Jersey Annotated Statutes

*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***

*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***
*** ANNOTATIONS CURRENT THROUGH JULY 22, 2008 ***

TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

NJ Stat. § 58:10A-2 (2008)

-§ 58:10A-2. Legislative findings and declarations

The Legislature finds and declares that pollution of the ground and surface waters of this State continues to endanger
public health; to threaten fish and aquatic life, Scenic and ecological values; and to limit the domestic, municipal,
recreational, industrial, agricultural and other uses of water, even though a significant pollution abatement effort has
been made in recent years. It is the policy of this State to restore, enhance -and maintain the chemical, physical, and
biological integrity of its waters, to protect public health, to safeguard fish and aquatic life and scenic and ecological
values, and to enhance the domestic, municipal, recreational, industrial and other uses of water.

The Legislature further finds and declares that the Federal Water Pollution Control Act Amendments of 1972 (P.L.
92-500; 33 U.S. C. 1251 et seq.) establishes a 0ermit system to regulate discharges of pollutants and provides that
permits for this purpose will be issued by the Federal Government or by states with adequate authority and programs to
implement the-regulatory provisions of that act. It is-in the interest of the-people of this-State to minimize direct
regulatioriby the-Federal Government of wastewater dischargers by enacting-legislation -which will continue and extend
-the powers an-dYesponsibilities of the Department of Environmental Protection foi administering the State's water
pollution control program, so that the State may be enabled to implement the permit system required by the Federal Act.

HISTORY: L. 1977, c. 74, 2.

LexisNexis (R) Notes:

CASE NOTES

I. On appeal, the court-held that the Department of Environmental Protection did not err in requiring a developer to
obtain a pollution discharge elimination system permit for -its proposed housing development, despite the developer's
claim that the agency's working definition of the term "property" was an unauthorized expansion of the definition found
in the New Jersey Pollution Discharge Elimination System (NJPDES) regulations, and that the agency could not use the
definition without amending its regulations, because: (1) having a common plan of development, as set forth in the
working definition, was a form of control by the property owner for purposes of the regulatory definition of property; (2)
at the time of the developer's application, the property was in common ownership, and the septic systems were being
planned as part of one housing development of 31 units; (3) under the proposed development plan, each separate set of
buildings would have a separate property owners association to maintain the septic system and other common areas on
that property, while a master association would be responsible for overall management of the entire development
including the storm water management system; and (4) the Department could reasonably conclude that both before and
after construction, the entire housing complex would be under unitary control thereby justifying its treatment as one
property; additionally, to have accepted the developer's argument would have permitted it to discharge 6,200 gallons of
sewage per day without meeting the standards of the NJPDES permitting system, which would be contrary to the
purpose of the Water Pollution Control Act and the NJPDES regulations to protect New Jersey waters from pollution.
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SJC Builders, LLC v. State of New Jersey Dept. of Environmental Protection, 378 NJ. Super. 50, 874 A.2d 586, 2005
N.J. Super. LEXIS 171 (App.Div. 2005).

LAW REVIEWS & JOURNALS

1. 18 Seton Hall Legis. J. 207, NEW JERSEY'S REFORM OF CONTAMINATED SITE REMEDIATION.

LexisNexis 50 State Surveys, Legislation & Regulations
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3 of' 121 DOCUMENTS

LexisNexis (TM) New Jersey Annotated Statutes

*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***
*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & JR. 3) *

** ANNOTATIONS CURRENT THROUGH JULY 22, 2008 ***

TITLE 58. WATERS AND WATER SUPPLY

CHAPTER I0A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

NJ Stat. § 58:IOA-3 (2008)

§ 58:10A-3. Definitions

As used in this act, unless the context clearlyrequires a different meaning, the following words and terms shall have
the following meanings:

a. "Administrator" means the Administrator of the United States Environmental Protection Agency or his authorized
representative;

b.. "Areawide plan" means any plan prepared pursuant-to section 208 of the Federal Act;

c. "Commissioner" means the Commissioner of Environmental Protection or his authorized representative;

d. "Department" means the Department of Environmental Protection;

e. "Discharge" means an-intentional or unintentional action-or omission resulting in the releasing, spilling, leaking,
pumping, pouring, emitting,emptying, or dumping-of:a-pollutant into-the waters of the-State, onto land or into wells
from which it might flow or drain-into said waters or into waters or onto lands outside the jurisdiction of the State,
which pollutant enters the waters of the State. "Discharge" includes the release of any pollutant into a municipal
treatment works;

f "Effluent limitation" means any restriction on quantities, quality, rates and concentration of chemical, physical,
thermal, biological, and other constituents of pollutants established by permit, or imposed as-an interim enforcement.
limit pursuant to an administrative order, including an administrative consent order;

g. "Federal Act" means the "Federal Water Pollution Control Act Amendments of 1972" (Public Law 92-500; 33
U.S.C. § 1251 et seq.);

h. "Municipal treatment works" means the treatment works of any municipal, county, or State agency or any agency
or subdivision created by one or morermunicipal, county or State governments and the treatment works of any public
utility as defined in R.S.48:2-13;

i. "National Pollutant Discharge Elimination System" or"NPDES" means the national system for the issuance of
permits under the Federal Act;

j. "New Jersey Pollutant Discharge Elimination System" or "NJPDES" means the New Jersey system for the
issuance of permits under this act;

k. "Permit" means a NJPDES permit issued pursuant to section 6 of this act. "Permit" includes a letter of agreement
entered into between a delegated local agency and a user of its municipal treatment works, setting effluent limitations
and other conditions on the user of the agency's municipal treatment works;

1. "Person" means any individual, corporation, company, partnership, firm, association, owner or operator of a
treatment works, political subdivision of this State and any state or interstate agency. "Person" shall also mean any
responsible corporate official for the purpose of enforcement action under section 10 of this act;
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im. "Point source" means any discernible, confined and discrete conveyance, including but not limited to, any pipe,
ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated animal feeding operation, or
vessel or other floating craft, from Which pollutants are or may be discharged;

n. "Pollutant" means any dredged spoil, solid waste, incinerator residue, sewage, garbage, refuse, oil, grease,
sewage sludge, munitions, chemical wastes, biological materials, radioactive substance, thermal waste, wrecked or
discarded equipment, rock, sand, cellar dirt, and industrial, municipal or agricultural waste or other residue discharged
into the waters of the State. "Pollutant" includes both hazardous and nonhazardous pollutants;

o. "Pretreatment standards" means any restriction on quantities, quality, rates, or concentrations of pollutants
discharged into municipal or privately owned treatment works adopted pursuant to P.L.l1972, c.42 (C.58:11-49 et seq.);

p. "Schedule of compliance" means a schedule of remedial measures including an enforceable sequence of actions
or operations leading to compliance with water quality standards, an effluent limitation or other limitation, prohibition or
standard;

q. "Substantial modification of a permit" means any significant change in any effluent limitation, schedule of
compliance, compliance monitoring requirement, or any other provision in any permit which permits, allows, or requires
more or less stringent or more or less timely compliance by the permittee;

r. "Toxic pollutant" means any pollutant identified pursuant to the Federal Act, or any pollutant or combination of
pollutants, including disease causing agents, which after discharge and upon exposure, ingestion, inhalation or
assimilation into any organism, either directly or indirectly by ingestion through food chains, will, on the basis of
information available to the commissioner, cause death, disease, behavioral abnormalities, cancer, genetic mutations,
physiological malfunctions, including malfunctions in reproduction, or'-physical deformation, in such organisms or their
offspring;

s. "Treatment works" means any device or systems, whether public or private, used in the storage, treatment,
recycling, or reclamation of municipal or industrial waste of a liquid nature including intercepting sewers, outfall
sewers, sewage collection systems, cooling towers and ponds, pumping, power and other equipment and their
appurtenances; extensions, improvements, remodeling, additions, and alterations thereof; elements essential to provide a
reliable recycled supply-such as standby-treatment units andclear well.facilities; and any other works including sites for
the treatment process or-for ultimate-disposalof-residues resulting from such treatment. '"Treatment works" includes any
other method or system for preventing, abating, reducing,-storing, treating, separating, or disposing of pollutants,
including storm water runoff, or industrial waste in combined or separate storm water and sanitary. sewer systems;

t. "Waters of the State" means the ocean and its estuaries, all springs, streams and bodies of surface or ground
water, whether natural or artificial, within -the boundaries of this State or subject to its jurisdiction;

u. "Hazardous pollutant" means:

(1) Any toxic pollutant;

(2) Any substance regulated as a pesticide under the Federal Insecticide, Fungicide, and Rodenticide Act, Pub.L.92-
516 (7 U.S.C. § 136 et seq.);

(3) Any substance the use or manufacture of which is prohibited under the federal Toxic Substances Control Act,

Pub.L.94-469 (15 U.S.C. § 2601 et seq.);

(4) Any substance identified as a known carcinogen by the International Agency for Research on Cancer;

(5) Any hazardous waste as designated pursuant to section 3 of P.L.1981, c.279 (C.13:]E-5]) or the "Resource
Conservation and Recovery Act," Pub.L.94-580 (42 U.S.C. § 6901 et seq.); or

(6) Any hazardous substance as defined pursuant to section 3 of P.L.1976, c.141 (C.58:10-23.11b);

v. "Serious violation" means an exceedance of an effluent limitation for a discharge point source set forth in a
permit, administrative order, or administrative consent agreement, including interim enforcement limits, by 20 percent
or more for a hazardous pollutant, or by 40 percent or more for a nonhazardous pollutant, calculated on the basis of the
monthly average for a pollutant for which the effluent limitation is expressed as a monthly average, or, in the case of an
effluent limitation expressed as a daily maximum and without a monthly average, on the basis of the monthly average of
all maximum daily test results for that pollutant in any month; in the case of an effluent limitation for a pollutant that is"4. not measured by mass or concentration, the department shall prescribe an equivalent exceedance factor therefor. The
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department may utilize, on a case-by-case basis, a more stringent factor of exceedance to determine a serious violation if
the department states the specific reasons therefor, which may include the potential for harm to human health or the
environment. "Serious violation" shall not include a violation of a permit limitation for color;,

w. "Significant noncomplier" means any person who commits a serious violation for the same hazardous pollutant
or the same nonhazardous pollutant, at the same discharge point source, in any two months of any six-month period, or
who exceeds the monthly average or, in a case of a pollutant for which no monthly average has been established, the
monthly average of the daily maximums for an effluent limitation for the same pollutant at the same discharge point
source by any amount in any four months of any six-month period, or who fails to submit a completed discharge
monitoring report in any two months of any six-month period. The department may utilize, on a case-by-case basis, a
more stringent frequencyor factor of exceedance to determine a significant noncomplier, if the department states- the
specific reasons therefor, which-may include the potential for harm to human health or the environment. A local agency
shall not be deemed a "significant noncomplier" due to an exceedance of an effluent limitation established in a permit
for flow;

x. "Local agency" means a political subdivision of the State, or an agency or instrumentality thereof, that owns or
operates a municipal treatment works;

y. "Delegated local agency" means a local agency with an industrial pretreatment program approved by the
department;

z. "Upset" means an exceptional incideni in which there is unintentional and temporary noncompliance with an
effluent limitation because of an event beyond the reasonable control of the permittee, including fire, riot, sabotage, or a
flood, storm event, natural cause, or other act of God, or othersimilar circumstance, which is the cause of the violation.
"Upset" also-includes noncompliance consequent to the performance of maintenance operations for -which a prior
exception has-been granted by the department or a delegated local agency;

aa. "Bypass" means the anticipated or unanticipated intentional diversion of waste streams from any portion of a
treatment works;

- bb. "Major facility" means any facility or activity classified as such by the Administrator of the United States
Environmental Protection Agency, or his representative, in conjunction with the department, and includes industrial
facilities and municipal treatment works;

cc. "Significant iiidirect user" means a discharger of industrial or other pollutants into a municipal treatment works,.
as defined by the department, including, but not limited to, industrial dischargers, but excluding the collection system of
a municipal treatment works;

dd. "Violation of this act'! means a violation of any provisions of this act, and shall include a violation of any rule or
.regulation, water quality standard, effluent limitation or other condition of a permit, or order adopted, issued, or entered
.into pursuant to this act;

ee. "Aquaculture" means the propagation, rearing, and subsequent harvesting of aquatic organisms in controlled or
selected environments, and the subsequent processing, packaging and marketing, and shall include, but need not be
limited to, activities to intervene in the rearing process to increase production such as stocking, feeding, transplanting,
and providing for protection from predators. "Aquaculture" shall not include the construction of facilities and
appurtenant structures that might otherwise be regulated pursuant to any State or federal law or regulation;

if. "Aquatic organism" means and includes,'but need not be limited to, fmfish, mollusks, crustaceans, and aquatic
plants which are the property of a person engaged in aquaculture.

HISTORY: L. 1977, c. 74, § 3; amended 1990, c. 28, § 1; 1997, c. 236, § 26.

NOTES:

Cross References:

Affirmative defense against liability for certain violations, see 58:10A-0.1]1.

Failure to comply by small water, sewer companies, see 58:11-59.

Administrative Code:
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1. NJ.A.C. 7:14C-1.3, CHAPTER 14C. SLUDGE QUALITY ASSURANCE, Definitions.

2. N.J.A.C. 7:26C-1.3, CHAPTER 26C. DEPARTMENT OVERSIGHT OF THE REMEDIATION- OF
CONTAMINATED SITES, Definitions.

3. N.J.A.C. 7:26C, Appx. D, CHAPTER 26C. DEPARTMENT OVERSIGHT OF THE REMEDIATION OF
CONTAMINATED SITES, APPENDIX D.

4. N.J.A.C. 7:26E-1.81 CHAPTER 26E. TECHNICAL REQUIREMENTS FOR SITE REMEDIATION,
Definitions.

5. N.J.A.C. 7:38-1.4, CHAPTER 38. HIGHLANDS WATER PROTECTION AND PLANNING ACT RULES,
Definitions.

LexisNexis (R) Notes:

CASE NOTES

1. On appeal, the court held that the Department of Environmental Protection did not err in requiring a developer to
obtain a pollution discharge elimination system permit for its proposed housing development, despite the developer's
claim that the agency's working definition of the term "property" was an unauthorized expansion of the definition found
in the New Jersey Pollution Discharge Elimination System (NJPDES) regulations, and that the agency could not use the
definition without amending its regulations, because: (1) having a common plan of development, as set-forth in the
working definition, was a form of control by the property owner for purposes of the regulatory definition-of property; (2)
at the time of the developer's application, the property was in common ownership, and the septic systems were being
planned as part of one housing development of 31 units; (3) under the proposed development plan, each separate set of
buildings would have a separate property owners association to maintain the septic system and other common areas on
that property, while a master association would be responsible for overall management of the entire development
including the storm water management system; and (4) the Department could reasonably conclude that both before and

.after construction, the entire housing complex would-be under unitary control thereby justifying its treatment as one

property; additionalty,to have accepted the developer's-argument would-have permitted it to-discharge=6z2OO gallons-of
sewage. per day without meeting the standards of the NJPDES permitting system, which- would be contrary to the
purpose of the Water Pollution Control Act and the NJPDES regulations to protect New Jersey waters from pollution.
SJC Builders, LLC v. State of New Jersey Dept. of Environmental Protection, 3 78 N.J. Super. 50, 874 A.2d 586, 2005
NJ Super. LEXIS 7 71 (App.Div. 2005).

2. Even if it could be shown that corporate officers of a cleaning company were "responsible corporate officials," as
used in NJ Stat. Ann. § 58:10A-3(7) the penalties that could be properly assessed against each of them depended,
among other things, -on the economic benefits from the violation gained by the violator, the degree of cooperation or
recalcitrance of the violator in .remedying the violation, any measures taken by the violator to avoid a repetition of the
violation, and any other pertinent factors relating to the conduct of the violator as set forth in NJ. Stat. A nn. § 58:1OA-
1 0(d)(1)(b); that determination had to be made separately for each individual violator. Department of Envtl. Protection
v. Standard Tank Cleaning Corp., 284 NJ. Super. 381, 665 A.2d 753, 1995 N.J. Super. LEXIS 488 (App.Div. -1995).

3. The liability of the corporate officers was predicated upon NJ. Stat. Ann. § 58.10.A-3(1), which defined the term
"person" for the purpose of an enforcement action under NJ Stat. Ann. § 58:1IOA-10 as including "any responsible
corporate official," that was, that they had actual responsibility for the condition resulting in the violation or were in a
position to prevent the occurrence of the violations but failed to do so. Department of Envtl. Protection v. Standard Tank
Cleaning Corp., 284 NJ Super. 381, 665 A.2d 753, 1995 N.J Super. LEXIS 488 (App.Div. 1995).

4. The liability of the corporate officers was predicated upon N.J. Stat. Ann. § 58:10A-3(1), which defined the term
"person" for the purpose of an enforcement action under N.J. Stat. Ann. § 58:1 OA-10 as including "any responsible
corporate official," that was, that they had actual responsibility for the condition resulting in the violation or were in a
position to prevent the occurrence of the violations but failed to do so. Department ofEnvtl. Protection v. Standard Tank
Cleaning Corp., 284 NJ Super. 381, 665 A.2d 753, 1995 N.J Super. LEXIS 488 (App.Div. 1995).

5. Even if it could be shown that corporate officers of a cleaning company were "responsible corporate officials," as
used in N.J. Stat. Ann. § 58:10A-3(7) the penalties that could be properly assessed against each of them depended,
among other things, on the economic benefits from the violation gained by the violator, the degree of cooperation or
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recalcitrance of the violator in remedying the violation, any measures taken by the violator to avoid a repetition of the. violation, and any other pertinent factors relating to the conduct of the violator as set forth in N.J.- Stat. Ann. § 58:1 OA-
10(d)(1)(b); that determination had to be made separately for each individual violator. Department ofEnvtl. Protection
v. Standard Tank Cleaning Corp., 284 N.J. Super. 381, 665 A.2d 753, 1995 N.J. Super. LEXIS 488 (App.Div. 1995).

6. Local sewerage authority that was both a municipal treatment works and a local agency, as well as a permit
holder from the state department of environmental protection, fell within the purview of the New Jersey Water Pollution
Control Act, N.J. Stat. Ann. § 58:10A-3, that had delegated authority under the Federal Water Pollution Control Act, 33
U.S. C.S. §§ 1251-1387, which was not precluded by the Sewerage Authority Law, N.J. Stat. Ann. § 40.:14A-i'et seq.,
because the~powers were not plenary but construed in harmony consistent with their common goal N.J. Dep't of Envtl.
Prot. v. Bayshore Reg'l Sewerage Auth., 340 N.J. Super. 166, 773 A.2d 1215, 2001 NJ Super. LEXIS 236 (App.Div.
2001).

7. Even if it could be shown that corporate officers of a cleaning company were "responsible corporate officials," as
used in N.J. Stat. Ann. § 58:10A-3q() the penalties that could be properly assessed against each of them depended,
among other things, on the economic benefits from the violation gained by the violator, the degree of cooperation or
recalcitrance of the violator in remedying the violation, any measures taken by the violator to avoid a repetition of the
violation, and any other pertinent factors relating to the conduct of the violator as set forth in N.J. Stat. Ann. § 58:1OA-
10(d)(1)(b); that determination had to be made separately for each individual violator. Department ofEnvtl. Protection
v. Standard Tank Cleaning Corp., 284 NJ. Super. 381, 665 A.2d 753, 1995 N.J Super. LEXIS 488 (App.Div. 1995),

NJ ICLE

1. New Jersey Environmental Law 25.11 Water Pollution Control Act

LAW REVIEWS & JOURNALS

1. 53 Rutgers L. Rev. 181, NEW JERSEY: DEVELOPMENTS: Limiting the Designated Felon Rule: The Proper
Role of the Responsible Corporate Officer Doctrine in the Criminal Enforcement of New Jersey's Environmental Laws.
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*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***

*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***

*** ANNOTATIONS CURRENT THROUGH JULY 22, 2008 ***

TITLE 58. WATERS AND WATER SUPPLY

CHAPTER I OA. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-4 (2008)

§ 58:1 0A-4. Rules and regulations

The commissioner shall have power to prepare, adopt, amend, repeal and enforce, pursuant to the "Administrative
Procedure Act," P.L. 1968, c.410 (C.52.14B-1 et seq.), reasonable codes, rules and regulations to prevent, control or
abate water pollution and to carry out the intent of this act, either throughout the State or in certain areas of the State
affected by a particular water pollution problem. Such codes, rules and regulations may include, but-shall not be limited
to, provisions concerning:

a. The storage of any liquid or solid pollutant in a manner designed to keep it from entering the waters of the State;

b. The prior submission and approval of plans and specifications forthe construction or modification of any
treatment work or part thereof,

c. The classification of the surface and ground waters-of the-State and the-determination-of water quality standards
-for-each such classification;

d. The limitation of effluents, including toxic effluents as indicated herein;

e. The determination of pretreatment standards;

f, The establishment of user charges and cost recovery requirements in conformance with the Federal Act;

g. The establishment of a civil penalty policy governing the uniform assessment of civil penalties in accordance
with section 10 of P.L.1977, c.74 (C58:.10A-10).

HISTORY: L. 1977, c. 74, § 4; amended 1990, c. 28, § 2.

NOTES:

Administrative Code:

1. N.J.A.C. 7:7E-1.2, CHAPTER 7E. COASTAL ZONE MANAGEMENT, Jurisdictiqn.

LexisNexis (R) Notes:

CASE NOTES

1. Developer that obtained conceptual approval of a sewer project by the Department of Environmental Protection
(DEP) under a prior regulation was not entitled under the Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-1, to a
hearing prior to the DEP's rejection of the plan due to the passage of several years, during which time new and more
stringent environmental regulations had been passed under NJ. Stat. Ann. § 58: 1 OA-4. Woodland Utility Co. v.
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Department of Environmental Protection, 166 NJ. Super. 324, 399 A.2d 1018, 1979 NJ. Super. LEXJS 629 (App.Div.
1979).

2. Purpose of N.J. Stat. Ann. § 58:10A-4, allowing the commissioner of the New Jersey Department of
Environmental Protection (DEP) to establish a permitting or pre-approval process for the installation of a "treatment
works," is to provide the DEP with ultimate authority to decide whether any project may adversely affect sewer
infrastructure and statewide water quality. New Jersey Dept. of Environmental Protection v. Town &' Country
Developers, Inc., 396 N.J. Super. 280, 933 A.2d 950, 2007 NJ. Super. LEXJS 322 (App.Div. 2007).

3. Developer that obtained conceptual approval of a sewer project by the Department of Environmental Protection
(DEP) under a prior regulation was not entitled under the Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-1, to a
hearing prior to the DEP's rejection of the plan due to the passage of several years, during which time new and more
stringent environmental regulations had been passed under N.J. Stat. Ann. § 58:1 OA-4. Woodland Utility Co. v.
Department of Environmental Protection, 166 NJ. Super. 324, 399 A.2d 1018, 1979 N.J. Super. LEXIS 629 (App.Div.
1979).

4. Purpose of N.J. Stat. Ann. § 58:10A-4i allowing the commissioner of the New Jersey Department of
Environmental Protection (DEP) to establish a permitting or pre-approval process for the installation of a "treatment
works," is to provide the DEP with ultimate authority to decide whether-any project may adversely affect sewer
infrastructure and statewide water quality. New Jersey Dept. of Environmental Protection v. Town & Country
Developers, Inc., 396 N.J. Super. 280, 933 A.2d 950, 2007 N.J. Super. LEXIS 322 (App.Div. 2007).

5. Developer that obtained conceptual approval of a sewer project by the Department of Environmental Protection
(DEP) under a prior regulation was not entitled under:the Administrative Procedure Act, NJ. Stat. Ann. § 52: 14B-1, to a
hearing prior to the DEP's rejection of the plan due to the passage of several-years, during which time new and more
stringent-environmental regulations had been passed under NJ. Stat. Ann. § 58:1 OA-4. Woodland Utility Co. v.
Department of Environmental Protection, 166 NJ. Super. 324, 399 A.2d 1018, 1979 N.J. Super. LEXIS 629 (App.Div.
1979).

NJ ICLE

1. New Jersey-Environmental Law 25.11 WaterPollution ControlAct

LexisNexis 50 State Surveys, Legislation & Regulations
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*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***

*** ANNOTATIONS CURRENT THROUGH JULY 22, 2008 ***

TITLE 58. WATERS AND WATER-SUPPLY
CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-5 (2008)

§ 58:1OA-5. Powers of department

The department is empowered to:

a. Exercise general supervision ofthe administration and enforcement of this act and all rules, regulations and
orders promulgated hereunder;

b. Assess compliance of a discharger with applicable requirements of State and federal law pertaining to the control
of pollutant discharges and the protection of the environment and, also, to issue certification with respect thereto as
required by section 401 of the federal act;

c. Assess compliance of a person with applicable requirements of State and federal law pertaining to the control of
-the discharge of dredged and fill material into the waters of the State and the protection of the environment and, also, to
issue, deny, modify, suspend, or-revokepermits with-respect thereto-as required by section-404 of the 'Federal Water
Pollution Control Act Amendments of-1-972," as amended-by the "Clean-Water Act of 1977," (33 U.S.C. § -1344), and
implementing regulations;

d. Advise, consult, and cooperate with other agencies of the State, the federal government, other states and
interstate agencies, including the State Soil Conservation Committee, and with affected groups, political subdivisions
and industries in furtherance of the purposes of this act;

e. Administer State and federal grants and other forms of financial assistance to municipalities, counties and other
political subdivisions, or any recipient approved by the commissioner according to terms and conditions approved by
him in order to meet the goals and objectives of this act. The department shall establish, charge and collect reasonable
loan origination and annual administrative fees, which shall be based upon, and shall not exceed the estimated cost of
processing, monitoring and administering the financial assistance programs. Said fees shall be deposited in a separate
fund, administered by the department, and the funds used-for the sole purpose of administering the financial assistance
programs authorized and established by State law, including, but not limited to, the costs of administering the
"Wastewater Treatment Fund -- State Revolving Fund Accounts" established pursuant to P.L.1988,;c.133.

HISTORY: L. 1977, c. 74, § 5; amended 1987, c. 156, § 31; 2002, c. 34, § 44, eff. July 1,2002.

NOTES:

Administrative Code:

1. N.J.A.C. 7:15-3.1, CHAPTER 15. WATER QUALITY MANAGEMENT PLANNING, Water quality
managementplan consistency requirements.

2. N.J.A.C. 7:22-2.35, CHAPTER 22. FINANCIAL ASSISTANCE PROGRAMS FOR ENVIRONMENTAL
INFRASTRUCTURE FACILITIES, Administrative order of enforcement.
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LexisNexis (R) Notes:

O CASE NOTES

1. Sewerage commission was properly ordered by the Department of Health in such time as Department deemed
appropriate to obey Health Department's order to stop discharging improperly and insufficiently treated sewage; under
former N.J. Stat. Ann. §§ 58:12-2 and 58:12-3 (now N.J. Stat. Ann. §§ 58:10A-5 and 58:10A-6), Department of Health
had jurisdiction and authority to order the sewerage commission to take these actions, sewerage commission had no
exemption from such order, and such orders were reasonable. Department of Health v. Passaic Valley Swerage Com.,
100 N.J. Super. 540, 242 A.2d 675, 1968 N.J. Super. LEXIS 610 (Ch.Div. 1968), affirmed by 105 N.J. Super. 565, 253
A.2d 577, 1969 NJ. Super. LEXIS 550 (App.Div. 1969)

2. Order revoking building permit was enforceable because one condition of the permit's issuancewas the right of
revocation; permittee was not entitled to compensation for a taking where his property was not taken. Bayshore
Sewerage Co. v. Department of Environmental Protection, 122 NJ. Super. 184, 299 A.2d 751, 1973 N.J. Super. LEXIS
660 (Ch.Div. 1973), affirmed by 131 N.J. Super. 37, 328 A.2d 246, 1974 N.J. Super. LEXIS 444 (App.Div. 1974).

3. Order revoking building permit was enforceable because one condition of the permit's issuance was the right of
revocation; permittee was not entitled to compensation for a taking where his property was not taken. Bayshore
Sewerage Co. v. Department of Environmental Protection, 122 NJ Super. 184, 299 A.2d 751, 1973 N.J. Super. LEXIS
660 (Ch.Div. 1973), affirmed by 131 N.J. Sup er..37, 328 A.2d 246, 1974 N.J. Super'. LEXIS 444 (App.Div. 1974).

LexisNexis 50 State Surveys, Legislation & Regulations

Water Quality
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER IOA. CONTROL OF WATER POLLUTION

ýGO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:IOA-6 (2008)

§ 58:10A-6.. Permiis; issuance; exemptions; prohibitions; requirements

a. It shall be unlawful for any person to discharge any p6llutant, except as provided pursuant to subsections d. and p.
of this section, or when the discharge conforms with a valid New Jersey Pollutant Discharge Elimination System permit
that has been issued by the commissioner pursuant to P.L.1 977, c.74 (C.58:10A-1 et seq.) or a valid National Pollutant
Discharge Elimination System-permit issued by the administrator pursuant to the Federal Act, as the case may be.

b. It shall be unlawful for any person to build, install, modify or operate any facility for the collection, treatment or
discharge of any pollutant, except after approval by the department pursuant to regulations adopted by the
commissioner.

c. The commissioner is hereby authorized to grant, deny, modify, suspend, revoke, and reissue NJPDES permits in
accordance with P.L.1917, c.74, and with regulations to be adopted by him. The commissioner may-reissue, with or
without modifications, an NPDES permit duly issued by the federal government as.the NJPDES permit required=by

-P.L2 1977, c.74.

d. The commissioner may, by regulation, -exempt the following categories of discharge, in whole or in part, from the
requirement of obtaining a permit under P.L.1977, c.74; provided, however, that an exemption afforded under this
section shall not limit the civil- or criminal liability of any discharger nor exempt any discharger from approval or permit
requirements under any other provision of State or federal law:

(1) Additions of sewage, industrial wastes or other materials into a publicly owned sewage treatment works which
is regulated by pretreatment standards;

(2) Discharges of any pollutant from a marine vessel or other discharges-incidental to the normal operation of
marine vessels;

(3) Discharges from septic-tanksgor other individual waste disposal systems, sanitary landfills, and other means of
land disposal of wastes;

(4) Discharges of dredged or fill materials into waters for which the State could not be authorized to administer the
section 404 program under section 404(g) of the "Federal Water Pollution Control Act Amendments of 1972," as
amended by the "Clean Water Act of 1977" (33 U.S. C. § 1344) and implementing regulations;

(5) Nonpoint source discharges;

(6) Uncontrolled nonpoint source discharges composed entirely of storm water runoff when these discharges are
uncontaminated by any industrial or commercial activity unless these particular storm water runoff discharges have been
identified by the administrator or the department as a significant contributor of pollution;

(7) Discharges conforming to a national contingency plan for removal of oil and hazardous substances, published

pursuant to section 31 I(c)(2) of the Federal Act;

(8) Discharges resulting from agriculture, including aquaculture, activities.
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e. The commissioner shall not issue any permit for:

(1) The discharge of any radiological, chemical or biological warfare agent or high-level radioactive waste into the
waters of this State;

(2) Any discharge which the United States Secretary of the Army, acting through the Chief of Engineers, finds
would substantially impair anchorage or navigation;

(3) Any discharge to which the administrator has objected in writing pursuant to the Federal Act;

(4) Any discharge which conflicts with an areawide plan adopted pursuant to law.

f. A permit issued by the department or a delegated local agency pursuant to P.L.1977, c.74 shall require the
permittee:

(1) To achieve effluent limitations based upon guidelines Or standards established pursuant to the Federal Act or to
P.L. 1977, c.74, together with such further discharge restrictions and safeguards against unauthorized discharge as may
be necessary to meet water quality standards, areawide plans adopted pursuant to law, or other legally applicable
requirements;

(2) Where appropriate, to meet schedules for compliance with the terms of the permit and interim deadlines for
progress or reports of progress towards compliance;

(3) To insure that all discharges are consistent at all times with the terms and conditions of the permit and that no
pollutant will be discharged more frequently than authorized or at a level in excess of that which is authorized by the
permit;

(4) To submit- application for anew permit in the event of any contemplated facility expansion or process
modification that would result in new or increased discharges or, if these would not violate effluent limitations or other
restrictions specified in the permit, to notify the commissioner, or delegated local agency, of such new or increased
discharges;

(5)To install, use and maintain such monitoring equipment and methods, to sample in accordance with such
methods, to maintain-and retain such records of information from monitoring activities, and to submit to the
commissioner, or to the: delegated local-agency, reports of monitoring-results-for surface waters, as may be~stipulatedin
the permit, or required by the commissioner or delegated local agency pursuant to paragraph (9) of this subsection; or as
the commissioner or the delegated local agency may prescribe for ground water. Significant indirect users, major
industrial dischargers, and local agencies, other than those discharging only stormwater or noncontact cooling water,
shall, however, report their monitoring results for discharges to surface waters monthly to the commissioner, or the
delegated local agency. Discharge monitoring reports for discharges to surface waters shall be signed by the highest
ranking official having day-to-day managerial and operational responsibilities for the discharging facility, who may, in
his absence, authorize another responsible high ranking official to sign a monthly monitoring report if a report is,
required to be filed during that period of time. The highest ranking official shall, however, be liable in all instances for
the accuracy of all the- information provided in the monitoring report; provided, however, that the highest ranking
official may file, within seven days of his return, amendments to the monitoring report to which he was not a signatory.
The highest ranking official having day-to-day managerial and operational responsibilities for the discharging facility of
a local agency shall be the highest ranking licensed operator of the municipal treatment works in those instances where a
licensed operator is required by law to operate the facility. In those instances where a local agency has contracted with
another entity to operate a municipal treatment works, the highest ranking official who signs the discharge monitoring
report shall be an employee of the contract operator and not of the localagency. Notwithstanding that an employee of a
contract operator is the official who signs the discharge monitoring report, the local agency, as the permittee, shall
remain liable for compliance with all permit conditions. In those instances where the highest ranking official having
day-to-day managerial and operational responsibilities for a discharging facility of a local agency does not have the
responsibility to authorize capital expendituresand hire personnel, a person having that responsibility, or a person
designated by that person, shall submit to the department, along with the discharge monitoring report, a certification that
that person has received and reviewed the discharge monitoring report. The person submitting the certification tothe
department shall not be liable for the accuracy of the information on the discharge monitoring report due to the submittal
of the certification. Whenever a local agency has contracted with another entity to operate the municipal treatment
works, the person submitting the certification shall be an employee of the permittee and not of the contract operator. The
filing of amendments to a monitoring report in accordance with this paragraph shall not be considered a late filing of a
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report for purposes of subsection d. of section 6 of P.L. 1990, c.28 (C.58:.10A-10.1), or for purposes of determining a
* significant noncomplier;

(6) At all times, to maintain in good working order and operate as effectively as possible, any facilities or systems
of control installed to achieve compliance with the terms and conditions of the permit;

(7) To limit concentrations of heavy metal, pesticides, organic chemicals and other contaminants in the sludge in
conformance with the land-based sludge management criteria established by the department in the Statewide Sludge
Management Plan adopted pursuant to the "Solid Waste Management Act," P.L. 1970, c.39 (C. 13:]E-1 et seq.) or
established-pursuant to the Federal Water Pollution Control Act Amendments of 1972 (33 U.S. C-§ 1251 et seq.), or any
regulations adopted pursuant thereto;

(8) To report to the department or delegated local agency, as appropriate, any exceedance of an effluent limitation
that causes injury to persons, or damage to the environment, or poses a threat to human health or the environment,
within two hours of its occurrence, or of the permittee becoming aware of the occurrence. Within 24 hours thereof, or of
an exceedance, or of becoming aware of an exceedance, of an effluent limitation for a toxic pollutant, a permittee shall
provide the department or delegated local agency with such additional information on the discharge as may be required
by the department or delegated local agency, including an estimate of the danger posed by the discharge to the
environment, whether the discharge is continuing, and the measures taken, or being taken, to remediate the problem and
any damage to the environment, and to avoid a repetition of the problem;

(9) Notwithstanding the reporting requirements stipulated in a permit for discharges to surface waters, a permittee
shallbe required to file monthly reports with the commissioner or delegated local agency if the pernittee.

(a)-in any month commits a serious violation or fails to submit a completed discharge monitoring report and does
not contest, or unsuccessfully contests, the assessment of a civil administrative penalty therefor;. or

(b) exceeds an-effluent limitation for the same pollutant at the same discharge point source by any amount for four
out of six consecutive months.

• The commissioner or delegated local agency may restore the reporting requirements stipulated in the permit if the
* e permittee has not committed any of the violations identified in this paragraph for six consecutive months;

.(i 0) To report to the department or delegated local agency, as appropriate, any serious violation-within 30-days-of
the vi&lgition, together with a statement indicating thatthe permittee understands the civil administrative penalties
required to be assessed for serious violations, and explaining the nature of the serious violation and the measures taken
to remedy the cause-or prevent a recurrence of the serious violation.

g. The commissioner and a local agency shall have a right of entry to all premises in which a discharge source is or
might be located or in which monitoring equipment or records required by a permit are kept, for purposes of inspection,
sampling, copying or photographing.

h. In addition, any permit issued for, a discharge from a municipal treatment works shall require the permittee:

(1) To notify the commissioner or local agency in-advance of the quality and quantity of all new introductions of
pollutants into a facility and of any substantial change in the pollutants introduced into a facility by an existing user of
the facility, except for such introductions of nonindustrial pollutants as the commissioner or local agency-may exempt
from -this notification requirement when ample capacity remains in the facility to accommodate new inflows. The
notification shall estimate the effects of the changes on the effluents to be discharged into the facility.

*(2) To establish an effective regulatory program, alone or in conjunction with the operators of sewage collection
systems, that will assure compliance and monitor progress toward compliance by industrial users of the facilities with
user charge and cost recovery requirements of the Federal Act or State law and toxicity standards adopted pursuant to
P.L. 1977, c.74 and pretreatment standards.

(3) As actual flows to the facility approach design flow or design loading limits, to submit to the commissioner or
local agency for approval, a program which the permittee and the persons responsible for building and maintaining the
contributory collection system shall pursue in order to prevent overload of the facilities.

i. (1) All local agencies shall prescribe terms and conditions, consistent with applicable State and federal law, or
requirements adopted pursuant thereto by the department, upon which pollutants may be introduced into treatment
works, and shall have the authority to exercise the same right of entry, inspection, sampling, and copying, and to impose

W the same remedies, fines and penalties, and to recover costs and compensatory damages as authorized pursuant to
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subsection a. of section 10 of P.L.1977, c.74 (C.58:10A-10) and section 6 of P.L.1990, c.28 (C.58-JOA-I0.1), with
respect to users of such works, as are vested in the commissioner by P.L. 1977, c.74, or by any other provision of State
law, except that a local agency, except as provided in P.L. 1991, c.8 (C.58:1OA-10.4 et seq.), may not impose civil
administrative penalties, and shall petition the county prosecutor or the Attorney General for a criminal prosecution
under that section. Terms and conditions shall include limits for heavy metals, pesticides, organic chemicals and other
contaminants in industrial wastewater discharges based upon the attainment of land-based sludge management criteria
established by the department in the Statewide Sludge Management Plan adopted pursuant to the "Solid Waste
Management Act," P.L. 1970, c.39 (C. 13.:J 1A et seq.) or established pursuant to the Federal Water Pollution Control
Act Amendments of 1972 (33 US.C. § 1251 et seq.), or any regulations adopted pursuant thereto.

(2) Of the amount of any penalty assessed and collected pursuant to an action brought by a local- agency in
accordance with section 10 of P.L.1977, c.74 or section 6 of P.L.1990, c.28 (C.58:1OA-1 0.1), 10% shall be deposited in
the "Wastewater Treatment Operators' Training Account," established in-accordance with section 13 of P.L. 1990, c.28
(C. 58.IOA-14.5), and used to finance the cost of training operators of municipal treatment works. The remainder shall be
used by -ihe local agency solely for enforcement purposes, and for upgradi~g municipal treatment works.

.j. In reviewing permits submitted in compliance with P.L. 1977, c.74 and in determining conditions under which
such permits may be approved, the commissioner shall encourage the development of comprehensive regional sewerage
planning or facilities, which serve the needs of the regional community, conform to the adopted area-wide water quality
management plan for that region, and protect the needs of the regional community for water quality, aquifer storage,
aquifer recharge, and dry weather based stream flows.

k. No-permit may be issued, renewed, or modified by the department or a delegated local agency so as to relax any
water-quality standard or effluent limitation until the applicant, or permit holder, as the case may be, has paid all fees,
penalties or fines due and owing pursuant to P.L. 1977, c.74, or has entered into an agreement with the department
establishing a payment schedule therefor; except that if a penalty or fine is contested, the applicant or permit holder shall
satisfy the provisions of this section by posting financial security as required pursuant to paragraph (5) of subsection d.
of section 10 of P.L.1977, c.74 (C.58:10A-10), The provisions of this subsection with respect to penalties or fines shall.
not apply to a local agency contesting a penalty or fine.

1. Each permitted facility or municipal treatment works, other than one discharging only stormwater or non-contact
cooling water, shalLbe inspectedby the department at least once a year; except that each permitted facility discharging.
into the municipal treatment works-of a delegated local agency, other than a facility-discharging only storinwater or non-
contact cooling water, shall be inspected by the delegated local agency at least once ayear. Except as hereinafter
provided, an inspection required under this subsection shall be conducted within six months following a permittee's
submission of an application for a permit, permit renewal, or, in the case of a new facility or municipal treatment works,
issuance of a-permit therefor, except that if for any reason, a scheduled inspection cannot be made the inspection shall
be rescheduled to be performed within 30 days of the originally scheduled inspection or, in. the case of a temporary
shutdown, of resumed operation. Exemption of stormwater facilities from the provisions of this subsection shall not
apply to any permitted facility or municipal treatment works discharging or receiving stormwater runoff having come
into contact with a hazardous discharge site on the federal National Priorities List adopted by the United States
Environmental Protection Agency pursuant to the "Comprehensive Environmental-Response, Compensation, and
Liability Act," Pub.L.96-510 (42 U.S.C. s.9601 et seq.), or any other hazardous discharge site included by the
department on the master list for hazardous discharge site cleanups adopted-pursuant to section 2 of P.L. 1982, c.202
(C. 58:10-23.16). Inspections shall include:

- (1) A representative sampling of the effluent for each permitted facility or municipal treatment works, except that in
the case of facilities or works that are not major facilities or significant indirect users, sampling pursuant to this
paragraph shall be conducted at least once every three years;

(2) An analysis of all collected samples by a State owned and operated laboratory, or a certified laboratory other
than one that has been or is being used by the permittee, or that is directly or indirectly owned, operated or managed by
the permittee;

(3) An evaluation of the maintenance record of the permittee's treatment equipment;

(4) An evaluation of the permittee's sampling techniques;

(5) A random check of written summaries of test results, prepared by the certified laboratory providing the test
results, for the immediately preceding 12-month period, signed by a responsible official of the certified laboratory,
certifying the accuracy of the test results; and'
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(6) An inspection of the permittee's sample storage facilities and techniques if the sampling is normally performed
by the permittee.

The department may inspect a facility required to be inspected by a delegated local agency pursuant to this
subsection. Nothing in this subsection shall require the department to conduct more than one inspection per year.

m. The facility or municipal treatment works of a permittee identified as a significant noncomplier shall be subject
to an inspection by the department, or the delegated local agency, as the case may be, which inspection shall be in
addition to the requirements of subsection 1. of this section. The inspection shall be conducted within 60 days of receipt
of the discharge monitoring report that initially results in the permittee being identified as a significant noncomplier.
The inspection shall include a random check of written summaries of test results, prepared by the certified laboratory
providing the test results, for the immediately preceding 12-month period; signed by a responsible official of the
certified laboratory, certifying the accuracy of the test results. A copy of each summary shall be maintained by the
permittee. The inspection shall be for the purpose of determining compliance. The department or delegated local agency
is required to conduct only one inspection per year pursuant to this subsection,'and is not required to make an inspection
hereunder if an inspection has been made pursuant to subsection 1. of this section within six months of the period within
which an inspection is required to be conducted under this subsection.

n. To assist the commissioner in assessing a municipal treatment works'-NJPDES permit in accordance with
paragraph (3) of subsection b. of section 7 of P.L.1977, c.74 (C.58:1OA-7), a delegated-local agency shall perform a
complete analysis that includes a complete priority pollutant analysis of the discharge from, and inflow to, the municipal
treatment works. The analysis shall be performed by a delegated local agency as often as the priority pollutant scan is
required under the permit, but not less than once a year, and shall be based upon data acquired in the priority pollutant
scan and from applicable sludge quality analysis reports. The results of the analysis shall be included in .a report to be
attached to the annual report required to be submitted to the commissioner'by the delegated local agency.

o. Except as otherwise provided in section 3 of P.L. 1963, c.73 (C.47:1A-3), any records, reports or other
information obtained by the commissioner or a local agency pursuant to this section or section 5 of P.L. 1972, c.42
(C 58:11-53), including any correspondence relating thereto, shall'be available to the public; however, upon a showing
satisfactory to the commissioner by any person that the making public of any record, report or information, or a part
thereof, other-than effluent data, would divulge methods-or processes entitled to protectibn-as~trade-secrets, the
-commissioner -or local agency shalrconsider such, recordreport, or information,-or part thereof, to be confidential,, and
access thereto shall be limited to authorized officers or employees of the departmenit,the local agency, and the federal
government.

p. The provisions of this section shall not apply to a discharge of petroleum to the surface waters of the State that
occurs as a result of the process of recovering, containing, cleaning up or removing a discharge of petroleum in the
surface waters of the State and that is undertaken in compliance with the instructions of a federal on-scene coordinator
or of the commissioner or the commissioner's designee.

q. The commissioner shall, in consultation with the Department of Agriculture and the Aquaculture Advisory
Council, provide for the issuance of general permits for the discharge of pollutants from concentrated aquatic animal
production facilities and aquacultural projects. In establishing general permits the commissioner shall take into
consideration the source and receiving water quality and the type of aquaculture activity being conducted. The general
permits issued pursuant to this subsection shall give priority to meeting best management practices rather than attaining
numeric pollutant discharge parameter levels. If the commissioner determines that a permittee cannot perform the best
management practices in order to obtain a general permit or that the performance of best management practices will not
be protective of water quality as required by P.L.1977, c.74, the commissioner may require the permittee to obtain an
individual permit which may contain numeric pollutant parameter discharge limits.

HISTORY: L. 1977, c. 74, § 6; amended 1987, c. 156, § 32; 1988, c. 56, § 7; 1990, c. 28, § 3; 1993, c. 23; 1995, c.
16, § 3; 1997, c. 236, § 27.

NOTES:

Cross References:

Additional provisions concerning expedited permit mechanisms, see 13:1D-146.

Affirmative defenses to liability, see 58:10A-10.2.
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Exemption, see 58:10A-33.
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LexisNexis (R) Notes:

CASE NOTES

1. Town was entitled to a hearing on an order by the State Commissioner of Health requiring cessation of the
discharge of improperly, insufficiently, and inadequately treated sewage where the order was improper because it was
issued without a hearing and did not make findings of fact. Bergsma v. Kearny, 24 NJ. Super. 43, 93 A.2d 626, 1952
N.J. Super. LEXIS 590 (App.Div. 1952).

2. Department of environmental protection was authorized under the Water Pollution Control Act, N.J. Stat. Ann. §
58: 1OA-6, to require applicant's waste water treatment facility to have a licensed operator as a condition of licensing and
to require inspection by the state. In re Department of Environmental Protection, Div. of Water Resources, 177 NJ.
Super. 304, 426 A.2d 534, 1981 N.J Super. LEXIS 458, 15 Env't Rep. Cas. (BNA) 1751 (App.Div. 1981).
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3. N.J. Stat. Ann. § 58:10A-6(g), under which the premises of defendant's business was searched, was constitutional
because the scope of the entry was limited to reasonable times after the presentation of the inspector's credentials. State
v. Bonaccurso, 227 NJ. Super. 159, 545 A.2d 853, 1988 N.J. Super. LEXIS 306 (Law Div. 1988).

4. Developer was properly fined, under NJ Admin. Code § 7:14-8.8, for not obtaining a permit from the New
Jersey Department of Environmental Protection for a sewer hookup prior to the construction of a major residential
development, even though there was no discharge of pollutants, because the developer's violation was purposeful,
irremediable and undermined the very purpose of the dry-sewer law prohibitions in N.J. Stat. Ann. § 58:10A-6 of the
New Jersey Water Pollution Control Act, N.J. Star. Ann. §§ 58:10A-I to -35. New Jersey Dept. of Environmental
Protection v. Town & Country Developers, Inc., 396 NJ Super. 280, 933 A.2d 950, 2007 NJ Super. LEXIS 322
(App.Div. 2007).

5. Department of Environmental Protection was not required to demonstrate with precision under N.J Stat. Ann. §
58:1OA-66 (1) the degree of harm that would be caused by issuance of a chemical company's requested permit to
discharge effluents to groundwater; nor should the permit have been granted simply because the denial would not of
itself solve the contamination problems that the chemical company had already created; the company was not exempted
by NJ. Stat. Ann. § 58:1OA-13 from application of the Water Pollution Control Act of 1977 (WPCA), NJ Stat. Ann. §§
58:1OA-1 to 58:10A-20, and from the New Jersey Pollutant Discharge Elimination System (NJPDES) regulations
implementing the WPCA because the exemption provision did not remove dischargers of pollutants from the purview of.
the WPCA or the NYPDES regulations merely because they had prior dealings with the Department of Environmental
Protection concerning enforcement obligations not fully complied with on the date that the WPCA became effective. In
re Vineland Chemical Co., 243 NJ Super. 285, 579 A-2d-343, 1990 N.J. Super. LEXIS 334 (App.Div. 1990).

6. The New Jersey Department of Environmental Protection (DEP) was not permitted, under the Water Pollution
Control Act, N.J. Stat. Ann. §§ 58: IOA-1 to 58--IOA-20, to unilaterally issue a permit requiring a property owner, to
install monitoring wells on its property, absent a substantial evidential basis for DEP's belief that the landfill was
discharging pollutants into the state's waters. Vi-Concrete Co. v. State, Dep't ofEnvironmental Protection, 115 N.J 1,
556 A.2d 761, 1989 N.J. LEXIS 45, 29 Env't Rep. Cas. (BNA) 1616 (1989).

7. Plaintiff concrete company was properly issued a New Jersey Pollutant Discharge Elimination System permit by
the Department of Environmental Protection ("DEP") although plaintiff did-not make-application for it because under
N.J. Stat.-Ann. § 58:10OA-1 et seq:, theDIEP must be-able-to-issue permits without application in order to-control the
contamination of the water supply from a particular source; further-the statute implicitly cited landfillB such as plaintiffs
as subject to its regulations. VI-Concrete Co. v. State, Dep't of Environmental Protection, 220 N.J. Super. 176, 531 A.2d
1039, 1987 NJ. Super. LEXIS 1308 (App.Div.,1-987), reversed by 115 NJ 1, 556 A.2d 761, 1989 N.J LEXIS 45, 29
Env't Rep. Cas. (BNA) 1616 (1989).

8. Department of environmental protection was authorized under the Water Pollution Control Act, NJ. Stat. Ann. §
58:1OA-6, to require applicant's waste water treatment facility to have a licensed operator as a condition of licensing and
to require inspection by the state. In re Department of Environmental Protection, Div. of Water Resources, 177 N.J.
Super. 304, 426 A.2d 534, 1981 NJ Super. LEXIS 458, 15 Env't Rep. Cas. (BNA) 1751 (App.Div. 1981).

9. Town was entitled to a hearing on an order by the State Commissioner of Health requiring cessation of the
discharge of improperly, insufficiently, and inadequately treated sewage where the order-was improper because it was
issued without a hearing and did not make findings of fact. Bergsma v. Kearny, 24 N.J. Super. 43, 93 A.2d 626, 1952
NJ Super. LEXIS 590 (App.Div. 1952).

10. Developer was properly fined, under NJ Admin. Code § 7:14-8.8, for not obtaining a permit from the New
Jersey Department of Environmental Protection for a sewer hookup prior to the construction of a major residential
development, even though there was no discharge of pollutants, because the developer's violation was purposeful,
irremediable and undermined the very purpose of the dry-sewer law prohibitions in N.J. Stat. Ann. § 58:10A-6 of the
New Jersey Water Pollution Control Act, N.J- Stat. Ann. §§ 58:JOA-I to -35. New Jersey Dept. of Environmental
Protection v. Town & Country Developers, Inc., 396 NJ Super. 280, 933 A.2d 950, 2007 N.J Super. LEXIS 322
(App.Div. 2007).

11. Township of Franklin Zoning Board of Adjustment exceeded its authority in requiring a business partnership to
obtain a use variance, pursuant to NJ Stat. Ann. § 40:55D- 70(d) for a subsurface sewage disposal system which had
been approved by the Department of Environmental Protection, as: (1) the disposal system had been approved by the
Department; (2) the Department, not the Board, had regulatory authority in the area of sewage disposal and could
approve off-site treatment; and (3) the location, design, construction, and operation of a septic system were within the
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exclusive jurisdiction of the Department. Isihos Bros. Partnership v. Township of Franklin, 376 N.J. Super. 591, 871. A.2d 152, 2000 N.J. Super. LEXIS 499 (Law Div. 2000).
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*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***

*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***
*** ANNOTATIONS CURRENT THROUGH JULY 22,2008 ***

TITLE 58. WATERS AND WATER SUPPLY

CHAPTER I0A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J.- Stat. § 58: I OA-6.1 (2008)

§ 58:104A6. I. Schedule of compliance; administrative consent order; public hearing

a. Every schedule of compliance shall require the permittee to demonstrate to the commissioner the -financial
assurance, including the posting of a bond or other security approved by the commissioner, necessary to carry out the
remedial measures required by-the schedule of compliance; except that a local agency shall not be required-to post
financial security as a condition-of a schedule of compliance.

b. The department or a delegated local agency shall afford an opportunity to the public to comment on a proposed
administrative consent order prior to final adoption if the administrative consent order would establish interim
enforcement limits that would relax effluent limitations established in a permit or a prior administrative order. The
department or a delegated local agency shall provide public notice of the proposed administrative consent order, and
announce the length of the comment period, which shall-be not less than 30 days, commencing from- the date of
publication of the notice. A notice shall also-include a summary statement describing the -nature of the violation-
necessitating the administrative-consent order and its terms-or conditions; shall specify how additional information--on
the administrative consent order may-be obtained; and shall identify.to whom-written comments- are to be submitted. At
least three .days prior to publication of the notice, a written notice, containing the same information to be provided in the
published notice, shall be mailed to the mayor or chief executive officer and governing body of the municipality and
county in which the violation occurred, and to any other interested persons, including any other governmental agencies.
The department or delegated local agency shall consider the written comments received during the comment period
prior to final adoption of the administrative consent order. Not later than the date that final action is taken on the
proposed order, the department or delegated agency shall notify each person or group having submitted written
comments of the main provisions of the approved administrative consent order and respond to the comments received
.therefrom.

c. The commissioner or delegated local agency, on his or its own initiative or at the request of any person
submitting written comments pursuant to subsection b. of this section, may hold a public hearing on a proposed-.
administrative order or administrative consent order, prior to final adoption if the order would establish interim
enforcement limits that would relax for more than 24 months effluent limitations established in a permit or a prior
administrative order or administrative consent order. Public notice for the public hearing to be held pursuant to this
subsection shall be published not more than 30 and not less than 15 days prior to the holding of the hearing. The hearing
shall be held in the municipality in which the violation, necessitating the order, occurred. The department may recover
all reasonable costs directly incurred in scheduling and holding the public hearing from the person requesting or
requiring the interim enforcement limits.

HISTORY: L. 1990, c. 28, § 8.

LexisNexis 50 State Surveys, Legislation & Regulations

Water Quality



Page 30
N.J. Stat. § 58:1OA-6.2

8 of 121 DOCUMENTS
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*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***
*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***

*** ANNOTATIONS CURRENT THROUGH JULY 22, 2008 ***

TITLE 58. WATERS AND WATER SUPPLY
CHAPTER I0A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

NJ. Stat. §S 58:10A-6.2 (2008)

§ 58:IOA-6.2. Findings, declarations, determinations

The Legislature finds and declares that to enhance and improve the quality of the environment and to protect and
foster the public health of the citizens of New Jersey it is altogether fitting and proper to allow private entities who,
pursuant to law, have applied for a-permit for the purpose of building, installing, maintaining or operating any facility
for the collection, treatment or discharge of any pollutant or for the purpose of implementing pollution prevention
process modifications to commence with that building, installation, maintenance or operation or to implement those
modifications while the Department of Environmental Protection is reviewing the permit application; and that
authorizing such pre-approval actions would lead to the environmental benefits that would result from the timely
building, installation, maintenance and operation of facilities and the prompt implementation of pollution prevention
process modifications.

The Legislature therefore determines that-it is-withinthe public interest-to allow lýrivate entities who have applied
for permits-to build, install, maintain or operate any:facility for the collection,.treatment or discharge of any pollutant or
for permits to implement pollution-prevention process -modifications to undertake such building, installation,
maintenance or operation or to implement such process modifications while the department is reviewing their permit
application, but with the clear and full understanding that they assume all risks for their actions.

HISTORY: L. 1994, c. 101, § 3.
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*** FIRST ANNUAL SESSION. (P.L. 2008 CH. 50 & J.R. 3) ***
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER I OA. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

XN.J. Stat. § 58:10A-6.3 (2008)

§ 58:1OA-6.3. Installation, etc. of water pollition control facilities during pendency of permit application

Except where specifically prohibited under the "Federal Water Pollution Control Act Amendments of 1972" (33
U.S. C. § 1251 et seq.) or any other such federal requirement, any private entity who has submitted to the Department of
Environmental Protection, pursuant to the "Water Pollution Control Act," P.L.l977, c.74 (C.58:i0A-1 et seq.), an
application for a permit to build, install, maintain or operate any facility for the collection, treatment or discharge of any
pollutant or to implement pollution prevention process modifications may build, install, maintain and operate such
facilities or implement such pollution prevention process modifications during the pendency of the permit application
review process. A private entity intending to take action authorized pursuant to this section during the pendency of the
permit application review process shall notify the department of the intent to undertake the action seven days prior to the
commencement of the action. The prior notification may be made by certified mail or in a manner acceptable to the
department.

Nothing in this-section shall-be construed to limit-the department's discretionin establishing building, installation,
maintenance and operating standards for such facilities, or in otherwise reviewing the permit application, nor shall the
costs incurred by the applicant for the building, installation, maintenance or operation of such facilities or the
implementation of pollution prevention process modifications during the pendency of the permit application review
process be used by an applicant as grounds for an appeal of the department's decision on the permit application. If the
department determines that any facilities or pollution prevention process modifications built, installed, maintained or
implemented during the pendency of the permit application review process are not consistent with applicable federal and
State laws, rules, or regulations, the department and the applicant shall enter into an agreement containing a schedule
setting forth a date certain on which the applicant shall modify, replace or cease the operation of the facilities or
implementation of the pollution prevention process modifications. If the department and the applicant shall fail to enter
into an agreement, the department may issue a schedule setting forth a date certain on which the applicant shall comply.

Failure of the applicant to comply with-the schedule setting forth a date for compliance shall constitute a violation
of P.L.1977, c.74 (C.58:10A-1 et seq.), and shall subject the applicant to penalties as prescribed in that act. A person
who builds, installs, maintains, or operates any facility for the collection, treatment, or discharge of pollutants or who
implements pollution prevention process modifications in a manner which the department determines is not consistent
with applicable federal or State laws, rules, or regulations, shall not be subject to civil or criminal penalties for that
inconsistent action as long as the person's actions did not result in (1) the discharge of a pollutant which was not
authorized to be discharged by the person's permit or (2) an exceedance of any applicable discharge parameter in the
permit.

Nothing in this section shall be construed to authorize a person to discharge a pollutant not otherwise authorized to
be discharged by a permit held by that person or to discharge a pollutant at a level in excess of the discharge parameters
contained in the permit.

The provisions of this section shall not be construed to authorize or permit any building, installation, maintenance,
or operation which would result in any new source of discharge but shall only apply to facilities for existing permitted
sources of discharges.
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As used in this section:

(1) "private entity" means any private individual, corporation, company, partnership, firm, association, owner or
operator but shall not include, and the provisions of this section shall not apply to, any municipal, county, or State
agency or authority or to any agency, authority or subdivision created by one or more municipal, county or State
governments;

(2) "pollution prevention process modifications" means any physical or operational change to a process which
reduces water pollution discharges to the environment.

HISTORY: L. 1994, c. 101, §4.
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N.J. Stat. § 58:10A-6.4 (2008)

§ 58: 1OA-6.4. Definitions relative to certain hazardous discharge sites

As used in P.L. 2003, c. 196 (C. 58:1OA-6.4 et seq.):

-"Discharge" means an intentional or unintentional action or omission resulting in the releasing, spilling, leaking,
pumping, pouring, emitting, emptying, or dumping of a pollutant into the waters of the State, onto land or into wells
from which it might flow or drain into said waters or into waters or onto lands outside the jurisdiction of the State,
which pollutant enters the waters of the State. ''Discharge" includes the release of any pollutant into a municipal
treatment works;

"Municipal treatment works" means the treatment works of any municipal, county, or State agency or any agency or
subdivision created by one or more municipal, county or State governments and the treatment works of any public utility
as defined in R.S.48:2-13;

"Treatment-works" means any device or systems, whether public or private, used-in the storage, treatment;,
recycling, or reclamation of municipal or industrial waste 6fa liquid nature including intercepting sewers, outfall
sewers, sewage collection systems, cooling towers and ponds, pumping, power and other equipment and their
appurtenances; extensions, improvements, remodeling, additions, and alterations thereof, elements essential to provide a
reliable recycled supply such as standby treatment units and clear well facilities; and any other works including sites for
the treatment process or for ultimate disposal of residues resulting from such treatment. "Treatment works" includes any
other method or system for preventing, abating, reducing, storing, treating, separating, or disposing of pollutants,
including storm water runoff, or industrial waste in combined or separate storm water and sanitary sewer systems; and

"Waters of the State" means the ocean and its estuaries, all springs, streams and bodies of surface or ground water,
whether natural or artificial, within the boundaries of this-State or subject to its jurisdiction.

HISTORY: L. 2003, c. 196, § 1, eff. Dec. 16, 2003.

NOTES:

Cross References:

Definitions relative to certain hazardous discharge sites, see 58.1JOA-6.4.

LexisNexis (R) Notes:

CASE NOTES

1. Legislation was impermissive where it prevented compliance with a valid Consent Decree by prohibiting any
discharge of treated groundwater to a local Publicly Owned Treatment Works and because the state legislature
substituted its judgment for that. of the United .States Environmental Protection Agency (EPA) in selecting the remedial
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action, contrary to the authority vested in the EPA by 42 U.S.C. § 9604(c)(4). New Jersey v. Gloucester Envtl. Mgmt.
Servs., 2005 U.S. Dist. LEXIS 9061, 60 Env't Rep. Cas. (BNA) 1485, 35 Envtl. L. Rep. 20101 (D.N.J. 2005).
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N.J. Stat. § 58:JOA-6.5 (2008)

§ 58: 1OA-6.5. Discharge of untreated, pre-treated wastewater, prohibited in certain municipalities

a. The operator of a hazardous discharge site in the State that is: (1) situated-within a municipality of the second class
which is located within a county of the second 'class with a population density of 2,289.4 persons per square mile,
according to the latest federal decennial census; (2)a former landfill; and (3) that is included on the National Priorities
List of hazardous discharge sites adopted by the United States Environmental Protection Agency pursuant to the
"Comprehensive Environmental Response, Compensation, and Liability Act of 1980," Pub.L. 96-510 (42 U.S.C. § 9601
et seq.) shall not discharge any untreated or pre-treated wastewater into a publicly owned municipal treatment works for
treatment and subsequent release into the waters of the State or into any municipal utility sewer line or storm drain line
for subsequent release into the waters of the State.

b. The owner-or operator of a publicly owned municipal treatment works or municipal utility sewer line or storm
drain line shall not accept any untreated or pre-treated wastewater discharged -from a former landfill in-the State that is

situated within a municipality of the second class which is located within a-county-of~the second-class with- a-population
density of 2;2 89.4 persons per square mile, according to the latest federal decennial.census-and that is a hazardous
discharge site included on the National Priorities List of hazardous discharge sites adopted by the United States
Environmental Protection Agency pursuant to the "Comprehensive Environmental Response, Compensation, and
Liability Act of 1980," Pub.L. 96-510 (42 U.S.C. § 9601 et seq.).

HISTORY: L. 2003, c. 196, § 2, eff. Dec. 16, 2003.

NOTES:

Cross References:

Regulations relative to handling of radionuclides, see 58:1 OA-6.6.
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N.J. Stat. § 58:10A-6.6 (2008)

§ 58:1OA-6.6. Regulations relative to handling of radionuclides

If there are radionuclides in or about the waters at or near a former landfill that is situated within a municipality of the
second class which is located within a county of the second class with a population density of 2,289.4 persons per
square mile, according to the latest federal decennial census and that is a hazardous discharge site subject to the
requirements of section 2 of P.L. 2003, c. 196 (C. 58:-1OA-6.5),_the operator of the hazardous discharge site shall:

a. Construct an on-site treatment facility designed to remediate the former landfill so that the treated wastewater is
environmentally safe for discharge to the groundwater on-site, as part of a comprehensive on-site treatment program
which shall also include remedial treatment for the radionuclides in or about the waters at or near the former landfill;

b. Make available to the public free of charge the results of the testing for any pollutants at the site immediately
upon their production;

c.In conjunction with appropriate officials of the Department-ofEnvironmental Protection and; if applicable, the
federal government, hold regular monthly public meetings concerning the remediation so that the public may be
apprised of the progress of the remediation plan, the treatment options being proposed and considered, the cost for the
various treatment options being considered, the content and concentrations of the various pollutants existing at the site,
the time-frame for completion of construction of any treatment facility, and the time-frame for the completion of the
remediation; and

d. For the purpose of engendering public trust in the cleanup process, give a public accounting of the funds that
have been spent to remediate the site, which shall include providing the costs and expenditures associated with
constructing and operating the treatment facility and with designing and operating the facility to also treat radionuclides,
as well as any other costs and expenditures associated with the -remediation.

HISTORY: L. 2003, c. 196, § 4, eff. Dec. 16, 2003.
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N.J. Stat. § 58:1OA-7 (2008)

§ 58:1 OA-7. Term of permit; modification, suspension or revocation; causes; notice; contested cases

a. All permits issued under this act shall be for fixed terms not to exceed five years. Any permittee who wishes to
continue discharging after the expiration date of his permit must file for a new permit at least 180 days prior to that date.

b. (1) The commissioner may modify, suspend, or-revoke a permit in whole or in part during its term for cause,
including but not limited to the following:

(a) Violation of any term or condition of the permit;

(b) Obtaining a permit by misrepresentation or failure to disclose fully all relevant facts.

(2) If a toxic effluent limitation or prohibition, including any schedule of compliance specified in such effluent
limitation or prohibition, is established under section 307(a) of the Federal Act for a toxic pollutant which is more
stringent than any limitations upon such pollutant-in an existing permit, the-commissioner shall revise or modify the

-permit in accordance with the toxic-effluent limitation or prdhibition-and-so notifythe permittee.

(3) The department shall include in a permit for a delegated localagency effluent limits for all pollutants listed
under the United States Environmental Protection Agency's Categorical Pretreatment Standards, adopted pursuant to 33
U.S.C. § 1317, and such other pollutants for which effluent limits have been established for a permittee discharging into
the municipal treatment works of the delegated local agency, except those categorical or other pollutants that the
delegated local agency demonstrates to the department are not discharged above detectable levels by the municipal
treatment works. The department, by permit, may authorize the use by a delegated local agency of surrogate parameters
for categorical and other pollutants discharged from a municipal treatment works, except that if a surrogate parameter is
exceeded, the department shall require effluent limits for each categorical or other pollutant for which the surrogate
parameter was used, for such period of time as may be determined by the department.

c. Notice of every proposed suspension, revocation or renewal, or substantial modification of a permit and
opportunity for public hearing thereupon, shall be afforded in the same manner as with respect to original permit
applications as provided for in this act. In any event notice of all modifications to a discharge permit shall be published
in the DEP Bulletin.

d. A determination to grant, deny, modify, suspend, or revoke a permit shall constitute a contested case under the
"Administrative Procedure Act," P.L.1968, c.410 (C.52:14B-I et seq.). The permittee, or any other person considered a
party to the action pursuant to subsection e. of this section, shall have the opportunity to contest the determination in an
administrative hearing.

e. A person, other than the permittee, seeking to be considered a party to the action shall submit a request to be so
considered to the commissioner within 30 days of the publication of the notice of.the decision to grant, deny, modify,
suspend, or revoke a permit. The administrative law judge upon referral, or the commissioner, if the commissioner
decides to make the determination, shall find whether a person other than the permittee is a party to the action within 30
days of the submission of the request or the referral to the administrative law judge. A person shall be deemed a party to
the action only if:
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(1) the person's objections to the action to grant, deny, modify, suspend, or revoke a permit were raised by that
person in the hearing held pursuant to section 9 of P.L. 1977, c.74 (C.58:10A-9), or, if no hearing was held, the
objections were raised in a written submission;,

(2) the person demonstrates the existence of a significant issue of law or fact;

(3) the person shows that the significant issue of law or fact is likely to affect the permit determination;

(4) the person can show an interest, including an environmental, aesthetic, or recreational interest, which is or may
be affected by the permit decision and that the interest fairly can be traced to the challenged action and is likely to be
redressed by a decision favorable to that person. An organization may contest a permit decision on behalf of one or
more of its members if (a) the organization's member or members could otherwise be a party to the action in their own
right; and (b) the interests the organization seeks to protect are germane to the organization's purpose; and

(5) the person submits the following information with the request to be considered a party to the action:

(a) a statement of each legal or factual question alleged to be at issue and its relevance to the permit decision,
together with a designation of the specific factual areas to be adjudicated and the hearing time estimated to be necessary
for adjudication;

(b) information supporting the request which shall be submitted pursuant to adopted rules;

(c) the name, mailing address, and telephone number of the person making the request;

(d) a clear and concise factual statement of the nature and scope of the interest of the requester;

(e) the names and addresses- of all affected persons whom the requester represents;

(f) a statement by the requester that, upon motion of any party granted by the hearing officer, or upon order of the
hearing officer sua sponte, the requester shall make available to appear and testify at the administrative hearing, if
granted, the following: the requester; all affected persons represented by the requester; and all officers, directors,
employees, consultants, and agents of the requester;

(g) specific references to the contested permit conditions, as wellas suggested revised or alternative permit.
conditions, including permit denials, which,in the judgment of the requester, would be required to implement the
purposes of P:Lzl977, c.74; and

(h) in the case of application of control or treatment technologies identified in the statement of basis or fact sheet,
identification of the basis for the objection, and the alternative technologies or combination of technologies which the
requester believes are necessary to meet the requirements of P.L.1977, c.74.

Whenever a person's request to be considered to be a party to the action is granted, the commissioner or the
administrative law judge, as appropriate, shall identify the permit conditions which have been contested by the requester
and for which an administrative hearing will be granted. Permit conditions which are not so contested shall not be
affected by, or considered at, the administrative hearing. All requests by persons seeking to be considered a party to the
action for a particular permit shall be combined in a single administrative hearing.

f. A permittee may contest the determination to grant, deny, modify, suspend, or revoke a permit in an
administrative hearing pursuant to subsection d. of this section only upon the placement, in escrow, of money in an
amount equal to the permit fee.

HISTORY: L. 1977, c. 74, § 7; amended 1990, c. 28, § 4.

NOTES:

Cross References:

Permits; issuance; exemptions; prohibitions; requirements., see 58:10A-6.

Administrative Code:

1. N.JAC. 7:14A-1.2, CHAPTER 14A. POLLUTANT DISCHARGE ELIMINATION SYSTEM, Definitions.

LexisNexis (R) Notes:
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CASE NOTES

1. Because there were no adjudicative facts in issue, and an environmental organization's claims were mainly policy
disputes, the environmental department properly rejected the organization's N.J Stat. Ann. § 58:10A- 7(e) request for
party status, and denied an administrative hearing on the organization's objections to a discharge permit. In re NJPDES
Permit No. NJ0025241, 185 N.J. 474, 888 A.2d 454, 2006 N.J. LEXMS 5 (2006).

2. Because there were no adjudicative facts in issue, and an environmental organization's claims were mainly policy
disputes, the environmental department properly rejected the organization's N.J. Stat. Aniz. § 58:.'OA-7(e) request for
party status, and denied an administrative hearing on the organization's objections to a discharge permit. In re NJPDES
Permit No. NJ0025241, 185 N.J, 474, 888 A,2d 454, 2006 N.J. LEXIS 5 (2006).

NJ ICLE

1. New Jersey Environmental Law 25. 11 Water Pollution Control Act
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER I0A. CONTROL OF WATER POLLUTION
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N.J. Stat. § 58:10A-7.1 (2008)

§ 58:10A-7.1. Discharging waste in ocean waters prohibited afterDec. 31, 1991; "aquaculture" defined

After December 31, 1991, the department may not issue a permit to any private, commercial, or industrial applicant
for the discharge of any solid, semi-solid, or liquid wastes into the ocean waters of the State, the provisions of any other
law,. or rule or regulation to the contraiy notwithstanding. Any permit issued by the department for the discharge of any
such waste prior-to January 1, 1992 shall expire on January 1, 1992, the provisions of any such permit to the contrary
notwithstanding-The provisions of P.L. 1989, c. 119 shall not apply to permits applied for, or issued to, municipal
treatment works, seafood processing facilities, public water supply desalinization plants, or aquaculture activities. As
used in this act, "ocean waters" means those waters of the open seas lying seaward of the base line from which the
territorial sea is measured, as provided for in the Convention on the Territorial Sea and the Contiguous Zone (15 UST
1606; TIAS 5639).

As used in-this section, "aquaculture" means the propagation, rearing, and-subsequent-harvesting-of-aquatic
-organisms in controlled or selected-environments, and the subsequent processing, packaging and-marketing,;and shall
include, but-need not-be limited.to, actipities such as stocking, intervention in the rearing process to increase production;
feeding, transplanting, and providing for protection from predators and shall not include the construction of facilities
and appurtenant structures that might otherwise be regulated pursuant to any State or federal law or regulation, and
"aquatic organism" means and includes, but need not be limited to, fmfish, mollusks, crustaceans, and aquatic plants.
which are the property of a person engaged in aquaculture.

HISTORY: L. 1989, c. 119, § 2; amended 1997,-c. 236, § 28.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J Stat. § 58:10A-7.2 (2008)

§ 58:10A-7.2. Groundwater remedial action; contents of application for permit, request for consent; definitions

a. An application for a permit issued by the Department of Environmental Protection pursuant to P.L. 1977, .c. 74 (C.
58:10A-1 et seq.) for the discharge of groundwater to surface water involving a groundwater remedial action
necessitated-by a discharge from an underground storage tank containing petroleum products or a groundwater remedial
action involving petroleum products, shall contain, in addition to a properly filled application form:

(1) such documentation or other information on the permit application as may be prescribed by the department on a
checklist made available to a prospective applicant;

(2) if the discharge from the proposed groundwater remedial action is located within a wastewater service district or. area of a local public entity, a certified statement that a request, dated at least 60 days prior to the filing of the permit
application, had been made to the local public entity to discharge the groundwater into the wastewater collection or
treatment facilities of that entity, and that no reply has been received from that entity, or a written statement by-the local
puiblic-entity, dated not more thanz60 days prior to the-filing of the-permit application with the-department,-that the entity
has approved or rejected a written request by the applicant to discharge the treated groundwater into the wastewater
collection or treatment facilities of that entity. Notwithstanding that a local public entity has approved-the request to
discharge groundwater into its facilities, the department may approve the applicant's permit to discharge the
groundwater to surface water upon a finding that it is in the public interest;

(3) a certified statement that a copy of the completed application form along with a consent request, as prescribed in
subsection b. of this section, have been filed with the clerk of the municipality in which the site of the proposed
groundwater remedial action is located, and setting forth the date of the filing with the host municipality, which filing
shall be made prior to, or concurrent with, the filing of the application with the department;

(4) within the pinelands area, documentation from the Pinelands Commission that the application is consistent with
the requirements of the "Pinelands Protection Act," P.L.1979, c. 11 (C.13:18A-1 et seq.) or-any regulations promulgated
pursuant thereto and section 502 of the "National Parks and Recreation Act of 1978" (Pub.L. 95-625); and

(5) within the Highlands preservation area, documentation from the Highlands Water Protection and Planning
Council that the application is consistent with the requirements of the "Highlands Water Protection and Planning Act,"
P.L. 2004, c. 120 (C. 13.-20-1 et al.), and any rules and regulations and the Highlands regional master plan adopted
pursuant thereto.

b. The department shall prescribe the form and content of a request for consent filed with a municipality pursuant to
paragraph (3) of subsection a. of this section. The municipal consent request shall be limited to an identification of all
municipal approvals with which the applicant is required to comply, the status of any applications filed therefor, and
whether or not the municipality consents to the application and the specific reasons therefor. The request for consent
form shall also advise that documentation and other information relating to the application have been filed and are
available for review at the department. A municipality receiving a request for consent form shall have 30 days from the
date of receipt of a copy of the application and request for consent form to file with the department the information
requested, and its consent of, or objections to, the application. Municipal consent or objection to a groundwater remedial
action shall be by resolution of the governing body of the municipality unless the governing body has, by resolution,
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.delegated such authority to a qualified officer or entity thereof, in which case the endorsement shall be signed by the
designated officer or official of the entity. Notwithstanding that a municipality objects to a permit application or fails to
file a consent or objection to the permit application, the department may approve the applicant's permit application to
discharge groundwater to surface water.

c. An application pursuant to subsection a. of this section shall be deemed complete, for the purposes of
departmental review, within 30 days of the filing of the application with the department unless the department notifies
the applicant, in writing, prior to expiration of the 30 days that the application has failed to satisfy one or more of the
items identified in subsection a. of this section. If an application is determined to be complete, the department shall
review and take final action on the completed application within 60 days from commencement of the review, or, if the
parties mutually agree to a 30-day extension, within 90 days therefrom. The review period for a completed application
shall. commence immediately upon termination of the 30-day period, or upon determination by the department that the
application is complete, whichever occurs first. If the department fails to take final action on a permit application for a
general permit in the time frames set forth in this subsection, that general permit shall be deemed to have been approved
by the department. The department shall review an application for a permit pursuant -to subsection a. of this section and
shall take action on that application pursuant to the time frames set forth in this subsection, notwithstanding that all of
the municipal approvals have not been obtained, unless such approvals would materially affect the terms and conditions
of the permit, except that in such instances the department may condition its approval. of the application on the necessary
municipal approvals being subject to the terms and conditions of the application.

d. The department may issue a general permit for the discharge of groundwater to surface water pursuant to a
groundwater remedial action of discharged petroleum products as provided in subsection a. of this section.

e. (1) The department may not require a municipal consent of a treatment works application for a groundwater
remedial action for which a permit application is submitted pursuant to subsection a. of this section.

-(-2) If a completed application for a treatment works approval for a groundwater remedial action is filed with the
department at the same time as an application for a general permit therefor, the department shall concurrently review the
two applications, except that the review of the application for the treatment works approval for a groundwater remedial

* action shall not be subject to the time frames set forth in subsection c. of this section.

f. The provisions of this section shall apply to applications filed on or after-the-effective date of this act,-except that

the Department of Environmental Protection may implement any of the provisions ofthis-section prior to that date.

g.,The.department may, in accordance with the "Administrative Procedure Act," P.L. 1968, c. 410 (C. 52:14B-1 et
seq.), adopt rules and regulations to implement the provisions of this act.

h. For purposes of this section:

"General permit" means a permit issued by the department for similar discharges.

"Groundwater remedial action" means the removal or abatement of one or more pollutants in a groundwater source.

"Local public entity" means a sewerage authority established pursuant to P..L. 1946, c. 138 (C. 40:14A-I et seq.), a
municipal authority established pursuant toP.L. 1957, c. 183 (C. 40:14B-1 et seq.), the Passaic Valley Sewerage
Commissioners continued pursuant to.R.S.58:14-2, a joint meeting established pursuant to R.S. 40.:63-68 et seq. or a
local unit authorized to operate a sewerage facility pursuant to N.J.S. 40A:26A-1 et seq., or any predecessor act.

"Underground storage tank" shall have the same meaning as in section 2 of P.L. 1986, c. 102 (C. 58:10A-22),
except that as used herein underground storage tanks shall include:

(1) farm underground storage tanks of 1,100 gallons or less capacity used for storing motor fuel for noncommercial
purposes;

(2) underground storage tanks used to.store heating oil for on-site consumption in a nonresidential building with a
capacity of 2,000 gallons or less; and

(3) underground storage tanks used to store heating oil for on-site consumption in a residential building.

HISTORY: L. 1993, c. 351, § 1; amended 2004, c. 120, § 79, eff. Aug. 10, 2004.
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TITLE 58. WATERS-AND WATER SUPPLY
CHAPTER 1 A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:1OA-8 (2008)

§ 58:1OA-8. Establishment of more stringent effluent limitations for point source or group of point sources

Whenever the commissioner finds that discharges from a point source or a group of point sources with the application
of the effluent limitations authorized in this act, which effluent limitations are as stringent as the best available
technology economically achievable as provided for in the Federal Act or State law, would interfere with the attainment
and maintenance of applicable water quality standards, the commissioner may establish more stringent effluent
limitations for each such point source or group of point sources, which effluent limitations can reasonably be expected
to contribute to the attainment and maintenance of the applicable water quality standards. Prior to the establishment of
any more stringent effluent limitations under this section, the commissioner shall publish a notice of his intent to
establish such limitations and, upon request of a person affected by any such limitations, the commissioner shall hold a
public hearing to determine if there is a reasonable relationship between the economic and social costs of achieving such
limitations, including any economic or social dislocation in the affected community or communities, and the social and
environmental-benefits to be obtained, including the objective of restoring and maintaining the water quality of the
State, and to determine whether such effluent limitations can be implemented-with available technology or with other
control strategies. If a person affected by any such limitations demonstrates at the hearing that there is no reasonable
relationship between the economic and social costs of compliance and the benefits to be obtained, the commissioner
shall modify any such limitations as they may apply to that person.

HISTORY: L. 1977, c. 74, 8.
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TITLE 58. WATERS AND WATER SUPPLY

CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-9 (2008)

§ 58:1OA-9. Applications for'permits; fees; public notice; public inspection; hearing; employees to administer act

Applications for permits shall be submitted within such times, on such forms, and with such signatures as may be
prescribed by the commissioner and shall contain such information as he may require. The commissioner shall, in
accordance with a fee schedule adopted by regulation, establish and charge reasonable annual administrative fees, which
fees shall be based upon, and shall-not exceed, the estimated cost of processing, monitoring and administering the
NJPDES permits. Said fees shall be deposited to the credit of the State and be deemed as part of the General State Fund.
The Legislature shall annually appropriate an amount equivalent to the amount anticipated to be collected as fees
charged under this section in support of NJPDES program.

b. The commissioner shall give public notice of every complete application for a permit in a manner designed to
inform interested and potentially interested persons, affected states and appropriate governmental agencies of his
proposed determination to issue or deny a-permit. The notice shall announce a period-of at-least 30 days during which.
the interested-persons may request additional-facts, submit written views, and request a public hearing on the proposed--
discharge or determination. All written comments so submitted shall be retained and considered by the commissioner in
formulating his final determination with respect to the permit application. The commissioner may give combined notice
of two or more permit applications and proposed determinations provided that the .requirements of this section are
observed for each application.

c. All permit applications, documented information concerning actual and proposed discharges, comments received
from the public, and draft and issued permits-shall be made available to the public for inspection and for duplication. At
his discretion, the commissioner may also make available any other records, reports, plans or information pertaining to
permit applicants or permittees, but he shall protect from disclosure any information, other than effluent data, upon a
showing by any person that such information,-if made public, would divulge methods or processes entitled to protection
as trade secrets of such person. The commissioner may prescribe reasonable fees to reimburse the department for
duplication expenses under this section.

d. The commissioner shall hold a public hearing on a permit application before a final determination, if a significant
showing of interest on the part of the public appears in favor of holding such a hearing. At his discretion, the
commissioner may also hold such a hearing on his own motion or if requested to so do by any other interested person.
Public notices of every public hearing under this subsection, including a concise statement of the issues to be considered
therein, shall be given at least 30 days in advance, and shall be circulated at least as widely as was the notice of the
permit application. The commissioner may hold a single hearing on two or more applications. To the extent feasible, he
shall afford all persons or representatives of all points of view an opportunity to appear, but may so allocate hearing time
as to exclude repetitious, redundant, or irrelevant matter. All testimony and documentary material submitted at the
hearing shall be considered by the commissioner in formulating his final determination.

e. The commissioner may appoint and employ such persons as he deems necessary to enforce and administer the
provisions of this act, and determine their qualifications, term of office, duties and compensation, all without regard to
the provisions of Title 11, Civil Service, of the Revised Statutes.

HISTORY: L. 1977, c. 74, 9.
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NOTES:

Cross References:

Term of permit; modification, suspension or revocation; causes; notice; contested cases, see 58. IOA-7.

LexisNexis (R) Notes:

CASE NOTES

1. In a polluter's challenge to a regulation establishing the fee for the issuance of permit for the discharge of
effluent, a schedule that graduated fees in proportion to the deleterious impact of the polluter's discharge was
reasonable. GAF Corp. v. New Jersey Dep't of Environmental Protection, 214 N.J. Super. 446, 519 A.2d 931, 1986 N.J.
Super. LEXIS 1546 (App.Div. 1986).

2. In a polluter's challenge to a regulation establishing the fee for the issuance of permit for the discharge of
effluent, a schedule that graduated fees in proportion to the deleterious impact of the polluter's discharge was
reasonable. GAF Corp. v. New Jersey Dep't of Environmental Protection, 214 N.J. Super. 446, 519 A.2d 931, 1986 N.J.
Super. LEXIS 1546 (App.Div. 1986).

3. N.J. Stat. Ann. § 58:10A-9 requires only that individual fees be reasonable and that in the aggregate they not
exceed the estimated costs of processing, monitoring and administering the New Jersey Pollutant Discharge Elimination
System pennits; the only obligation imposed upon-the New Jersey Department of Environmental Protection is that the
agency must find some reasonable way of apportioning its operating expenses among the permittees. Public Service
Electric & Gas Co. v. New Jersey Dep't of Environmental Protection, 193 N.J. Super. 676, 475 A. 2d 665, 1984 N.J.
Super. LEXIS 1061 (App.Div. 1984).

4. N.J. Stat. Ann. § 58:1 OA-9 does not indicate any particular mode of fixing individual permit fees except that the
method chosen must be reasonable; within this limitation the choice of a least burdensome, workable system is left to
the agency. Any assessment system purportedly geared to the degree of hazard posed by a permittee's discharge which
takes into account-only volume Without regard to toxicity of the-discharge is less than reasonable. Public Service
Electric & Gas.C'. v. New Jersey Dep!t-of Environmental Protection, 193 N.J. Super. 676; 475 A.2d 665, 1984 N.J.
Super. LEXIS 1061 (App.Div. 1984).

5. Legislature intended that-under N.J. Stat. Ann. § 58:1OA-9 that the department was permitted to set permit fees
from utilities, not as a revenue raising measure, but as an attempt to offset the department's cost in processing,
monitoring, and administering the utilities' permits. Public Service Electric & Gas Co. v. New Jersey Dep't of
Environmental Protection, 101 N.J. 95, 501 A.2d 125, 1985 N.J. LEXIS 2395, 23 Env't Rep. Cas. (BNA) 1677 (1985).

NJ ICLE

1. New Jersey Environmental Law 25.11 Water Pollution Control Act
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-10 (2008)

§ 58:10A-10. Violation of act; penalty

a. Whenever the commissioner finds that any person is in violation of any provision of this act, he shall:

(1) Issue an order requiring any such person to comply in accordance with subsection b. of this section; or

(2) Bring a civil action in accordance with subsection c. of this section; or

(3) Levy a civil administrative penalty in accordance with subsection d. of this section; or

(4) Bring an action for a civil penalty in accordance with subsection e. of this section; or

(5) Petition the Attorney General to bring a criminal action in accordance with subsection f. of this section.

Use of any of the remedies specified under this section shall not preclude use of any-other remedy specified.

In the case of-one-or more pollutants for-which interim enforcement limits have been established pursuant to-an
administrative order, including an administrative consent order, by the department or a local agency, the permittee shall
be liable for the enforcement limits stipulated therein.

b. Whenever the commissioner finds that any person is in violation of any provision of this act, he may issue an
order (1) specifying the provision or provisions of this act, or the rule, regulation, water quality standard, effluent
limitation, or permit of which he is in violation, (2) citing the action which caused such violation, (3) requiring
compliance with such provision or provisions, and (4) giving notice to the person of his right to a hearing on the matters
contained in the order.

c. The commissioner is authorized to commence a civil action-in Superior Court for appropriate relief for any
violation of this act or of a permit issued hereunder. Such relief may include, singly or in combination:

(I) A temporary or permanent injunction;

(2) Assessment of the violator for the reasonable costs of any investigation, inspection, or monitoring survey which
led to the establishment of the violation, and for the reasonable costs of preparing and litigating the case under this
subsection;

(3) Assessment of the violator for any reasonable cost incurred by the State in removing, correcting or terminating
the adverse effects upon water quality resulting from any unauthorized discharge of pollutants for which the action
under this subsection may have been brought;

(4) Assessment against the violator of compensatorydamages for any loss or destruction of wildlife, fish or aquatic
life, or other natural resources, and for any other actual damages caused by an unauthorized discharge;

(5) Assessment against a violator of the actual amount of any economic benefits accruing to the violator from a
violation. Economic benefits may include the amount of any savings realized from avoided capital or noncapital costs
resulting from the violation; the return earned or that may be earned on the amount of avoided costs; any benefits
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accruing to the violator as a result of a competitive market advantage enjoyed by reason of the violation; or any other
benefits resulting from the violation.

Assessments under paragraph (4) of this subsection shall be paid to the State Treasurer, except that compensatory
damages shall be paid by specific order of the court to any persons who have been aggrieved by the-unauthorized
discharge: Assessments pursuant to actions brought by the commissioner under paragraphs (2), (3) and (5) of this
subsection shall be paid to the "Clean Water Enforcement Fund," established pursuant to section 12 of P.L. 1.990, c.28
(C.58:10A-14.4).

d. (1)-(a) The commissioner is authorized to assess, in accordance with a uniform policy adopted therefor, a civil
administrative penalty of not more than $ 50,000.00 for each violation and each day during which such violation
continues shall constitute an additional, separate, and distinct offense. Any amount assessed under this-subsection shall-
fall within a range established by regulation by the commissioner for violations of similar type, seriousness, and
duration. The commissioner shall adopt, by regulation, a uniform assessment of civil penalties policy by January 1,
1992.

(b) In adopting rules for a uniform penalty policy for determining the amount of a penalty to be assessed, the
commissioner shall-take into account the type, seriousness, including extent, toxicity, and frequency of a violation based
upon the harm to public health or the environment resulting from the violation, the economic benefits from the violation
gained by the violator, the degree of cooperation or recalcitrance of the violator in remedying the violation, any
measures-taken by the violator to avoid a repetition of the violation, any unusual or extraordinary costs directly or
indirectly imposed on the public by the violation other than costs recoverable pursuantlo paragraph (3) or (4) of
subsection. c. of-this section, and any other pertinent factors that the commissioner determines measure the seriousness
or frequency -of the-violation, or conduct of the violator.

(c)-In addition to the assessment of a civil- administrative penalty, the commissioner may, by administrative order
and upon an-appropriate finding, assess a violator for costs authorized pursuant to paragraphs (2) and (3) of subsection
c. of this section.

(2) No assessment shall be levied pursuant to this subsection until after the discharger has been notified by certified.
mail or personal service. The notice shall include a reference to the section of the statute, regulation, order orpermit
condition--violated; a concise-statement.of the -facts alleged to constitute a violation; a statement of-the amountof the
civil penalties to=be imposed; and a statement of the party's-right-to-a hearing. The ordered party:shall have 20-days from
receipt of the notice within which to deliver to the commissioner a written request for a hearing. After the hearing and
upon finding that a violation has occurred, the commissioner may issue a final order after assessing the amount of the
fine specified in the notice. If no hearing is requested, then the notice shall become a final order after the expiration of
the 20-day period- Payment of the assessment is due when a final order is issued or the notice becomes a final order.

(3) If a civil administrative penalty imposed pursuant to this subsection is not paid within 30 days of the date that
the penalty is due and owing, and the penalty is not contested by the person against whom the penalty has been assessed,
or the person fails to make a payment pursuant to a payment schedule entered into with the department, an interest
charge shall accrue on the amount of the penalty due and owing from the 30th day after the date on which the penalty
was due and owing. The rate of interest shall be that established by the New Jersey Supreme Court for interest rates on
judgments, as set forth in-the Rules Governing the Courts of the State of New Jersey.

(4) The authority to levy a civil administrative penalty is in addition to all other enforcement provisions in this act,
and the payment of any assessment shall not be deemed to affect the availability of any other enforcement provisions in
connection with the violation for which the assessment is levied. Any civil administrative penalty assessed under this
section may be compromised by the commissioner upon the posting of a performance bond by the violator, or upon such
terms and conditions as the commissioner may establish by regulation, except that the amount compromised shall not be
more than 50% of the assessed-penalty, and in no instance shall the amount of that compromised penalty be less than the
statutory minimum amount, if applicable, prescribed in section 6 of P.L. 1990, c.28 (C. 58:1OA--10.1). In the case of a
violator who is a local agency that enters into an administrative consent order, the terms of which require the local
agency to take prescribed measures to comply with its permit, the comniiissioner shall have full discretion to
compromise the amount of penalties assessed or due for violations occurring during a period up to 24 months preceding
the entering into the administrative consent order; except that the amount of the compromised penalty may not be less
than the statutory minimum amount, if applicable, prescribed in section 6 of P.L.1990, c.28 (C. 58:-IOA-1O0. 1). A civil
administrative penalty assessed against a local agency for a violation of an administrative consent order may not be
compromised by more than 50% of the assessed penalty. In no instance shall the amount of a compromised penalty
assessed against a local agency be less than the statutory minimum amount, if applicable, prescribed in section 6 of
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P.L.1990, c.28 (C.58:10A-10.1). The commissioner shall not compromise the amount of any component of a civil
administrative penalty which represents the economic benefit gained by the violator from -the violation.

(5) A person, other than a local agency, appealing a penalty assessed against that person in accordance with this
subsection, whether contestedas a contested case pursuant to P.L.1968, c.410 (C.52:14B-1 et seq.) or by appeal to a
court of competent jurisdiction, shall, as a condition of filing the appeal, post with the commissioner a refundable bond,
or other security approved by the commissioner, in the amount of the civil administrative-penalty assessed. If the -
department's assessed penalty is upheld in full or in part, the department shall be entitled to a daily interest charge on the
amountof the judgment from the date of the posting of the security with the commissioner and until paid in full. The
rate of interest shall be that established by the New Jersey Supreme Court for interest rates on judgments, as set forth in
theRules- Governing the Courts of the State of New Jersey. In addition, if the amount of the penalty assessed by the
department is upheld in full in an appeal of the assessment at an administrative hearing or at a court of competent
jurisdiction, the person appealing the penalty shall reimburse the department for all reasonable costs incurred by the
department in preparing and litigating the imposition of the assessment, except that no litigation costs shall be imposed
where the appeal ultimately results in a reduction or elimination of the assessed penalty..

(6) A civil administrative penalty imposed pursuant to a final order:-

(a) may be collected or enforced by summary proceedings in a court of-competent jurisdiction in accordance with
"the penalty enforcement law," N.J.S. 2A:58-1 et seq.; or

(b) shall constitute a debt of the violator or discharger and the civil administrative penalty may be.docketed with the
clerk of the Superior Court, and shall have the same standing as any judgment docketed pursuant to N.J.S. 2A:16-1;
except that no lien shall attach to the real property of a violator pursuant to this subsection if the, violator posts a
refundable bond or other security with the commissioner pursuant to an appeal of a final order to the Appellate Division
of the Superior Court. No lien shall attach to the property of a local agency.

(7) The commissioner shall refer to the Attorney General and the county prosecutor of the county in which the
violations occurred the record of violations of any permittee determined to be a significant noncomplier.

e. Any person who violates this act or an administrative order issued pursuant to subsection b. or a court order

issued pursuant to subsection c., or who fails to pay a civil administrative penalty in full pursuant to subsection d., or to
make a payment pursuant to a payment schedule-entered into with the department, shall-besubject-upon orderof a court.
to a civil penalty not-to exceed $-50,000.00-per day of such violation, and each day's continuance of-the violation-shall
constitute a separate violation. Any penalty incurred under this subsection may be-recovered with costs, and, if
applicable, interest charges, in a summary proceeding pursuant to "the penalty enforcement law" (NJ.S. 2A :58-1 et
seq.). In addition to any civil penalties, costs or interest charges, the court, in accordance-with paragraph (5) of
subsection c. of this section, may assess against a violator the amount of any actual economic benefits accruinglo the
violator from the violation. The Superior Court shall have jurisdiction to enforce "the penalty enforcement law" in
conjunction with this act.

f. (1)(a) Any person who purposely, knowingly, or recklessly violates this act, and the violation causes a significant
adverse environmental effect, shall, upon conviction, be guilty of a crime of the second-degree, and shall,
notwithstanding the provisions of subsection a. of N.J.S. 2C:43-3, be subject to a fine of not less than $ 25,000 nor more
-than $ 250,000 per day of violation, or by imprisonment, or by both.

(b) As used in this paragraph, a significant adverse environmental effect exists when an action or omission of the
defendant causes: serious harm or damage to wildlife, freshwater or saltwater fish, any other aquatic or marine life,
water fowl, or to their habitats, or to livestock, or agricultural crops; serious harm, or degradation of, any ground or
surface waters used for drinking, agricultural, navigational, recreational, or industrial purposes; or any other serious
articulable harm or damage to, or degradation of, the lands or waters of the State, including ocean waters subject to its
jurisdiction pursuantto P.L.1988, c.61 (C.58:1OA-47 et seq.).

(2) Any person who purposely, knowingly, or recklessly violates this act, including making a false statement,
representation, or certification in any application, record, or other document filed or required to be maintained under this
act, or by falsifying, tampering with, or rendering inaccurate any monitoring device or method required to be maintained
pursuant to this act, or by failing to submit a monitoring report, or any portion thereof, required pursuant to this act,
shall, upon conviction, be guilty of a crime of the third degree, and shall, notwithstanding the provisions of subsection b.
of N.J.S. 2C:43-3, be subject to a fine of not less than $ 5,000 nor more than $ 75,000 per day of violation, or by
imprisonment, or by both.
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(3) Any person who negligently violates this act, including making a false statement, representation, or certification
in any application, record, or other document filed or required to be maintained under this act, or by falsifying,
tampering with, or rendering inaccurate any monitoring device or method required to .be maintained pursuant to this act,
or by failing to submit a discharge monitoring report, or any portion thereof, required pursuant to this act, shall, upon
conviction, be guilty of a crime of the fourth degree, and shall, notwithstanding the provisions of subsection b. of N.J.S.
2C:43-3, be subject to a fine of not less than $ 5,000 nor more than $ 50,000 per day of violation, or by imprisonment,
or by both.

(4) Any person who purposely or knowingly violates an effluent limitation or-other condition of a permit, or who
discharges without a permit, and who knows at that time that he thereby places another person in imminent danger of
death or serious bodily injury, as defined in subsection b. of N.J.S. 2C:11-], shall, upon conviction, be guilty of a crime
of the first degree, and shall, notwithstanding the provisions of subsection a. of N.J.S. 2C:43-3, be subject of a fine of
not less than $ 50,000 nor more than $ 250,000, or, in the case of a- corporation, a fine of not less than $ 200,000 nor
more than $ 1,000,000, or by imprisonment or by both.

(5) As used in this subsection, "purposely," "knowingly," "recklessly," and "negligently" shall have the same
meaning as defined in N.J.S. 2C:2-2.

g. All conveyances used or intended for use in the purposeful or knowing discharge, in violation of the provisions
of P.L.1977, c.74 (C.58:1OA-1 et seq.), of any pollutant or toxic-pollutant are subject to forfeiture to the State pursuant*
-to the provisions of P.L. 1981, c.387 (C. 13; 1K- I et.seq.)..

h. The amendatoryportions of this section, as set forth in P.L.1990, c.28 (C.58:1OA-10.1 et al.), except for
subsection f. of this section, shall not apply to violations occurring prior to July 1, 1991.

HISTORY: L. 1977, c. 74, § 10; amended 1984,.c. 240, § 3; 1986, c. 170, § 3; -1990, c. 28, § 5.

NOTES:

Cross References:

-Prohibitions against sale in State of gasoline containing MTBE, see 26:2C-8.24.

-Rules and regulations, see 58:.10A-4.

Permits; issuance; exemptions; prohibitions; requirements., see 58.'] OA-6.

Mandatory civil administrative penalties, see 58:.1 OA-1 0.1.

Request by department for information; testimony of witnesses, see 58.-1 A-10. 3.

Appeal of civil administrative penalty, collection, interest charged, see 58:10A-] 0.8.

Affirmative defense against liability for certain violations" see 58:10A-10. 11.

Contents of annual report, see 58:1OA-14.2.

Clean Water Enforcement Fund, see 58:I OA-1 4.4.

Wastewater Treatment Operators' Training Account, see 58:10A-14.5.

Violations; penalties, see 58:10A-20.

Penalties, see 58:10A-32.

Penalties for violation, see 58:10A-59.

Enforcement, see 58:11-55.

Administrative Code:

1. N.J.A.C. 7:7A-16.14, CHAPTER 7A.•FRESHWATER WETLANDS PROTECTION ACT RULES, Criminal
action.

2. N.J.A.C. 7:7A-16.15, CHAPTER 7A. FRESHWATER WETLANDS PROTECTION ACT RULES, Forfeiture of
conveyances.



Page 51

N.J. Stat. § 58:10A-10

3. N.J.A.C. 7:14-8.1, CHAPTER 14. WATER POLLUTION CONTROL ACT, Authority and purpose.

4. N.J.A.C. 7:14A-3.1, CHAPTER 14A. POLLUTANT DISCHARGE ELIMINATION SYSTEM, Fee schedule for
NJPDES permittees and applicants.

5. N.J.A.C. 7:14A-19.3, CHAPTER 14A. POLLUTANT DISCHARGE ELIMINATION SYSTEM, Industrial
pretreatment program requirements for all local agencies.

6. N.J.A.C. 7:22-2.35, CHAPTER 22. FINANCIAL ASSISTANCE PROGRAMS FOR ENVIRONMENTAL
INFRASTRUCTURE FACILITIES, Administrative order of enforcement.

7. N.J.A.C. 7:26-16.22, CHAPTER 26. SOLID WASTE, Persons convicted of environmental crimes.

LexisNexis (R) Notes:

CASE NOTES

1. Oil company was not entitled to a hearing on an administrative order by the Department of Environmental
Protection imposing penalties for water pollution where the oil company did not request a hearing within 20 days of
receipt of the Notice of a Civil Administrative Penalty Assessment asrequired by N.J. Stat. Ann. § 58:10A-10(d)(2),;
because the company's request was untimely,, the department lacked jurisdiction to hear the appeal. Schaible Oil Co. v.
New Jersey Dep't of EnvironmentalProtection, 246 N.J. Super. 29,.586 A.2d 853, 1991 N.J Super. LEXIS 43 (App.Div.
1991), criticized by D.R. Horton, Inc.-New Jersey v. New Jersey Dept. of Environmental Protection, 383 N.J. Super.
405, 891 A.2d 1253, 2006 N.J. Super. LEXIS 55 (App.Div. 2006).

2. The liability of the corporate officers was predicated upon NJ. Stat. Ann. § 58:1OA-3(J), which defined the term
"person" for the purpose of an enforcement action under NJ. Stat. Ann. § 58:JOA-10 as including "any responsible
corporate official," that was, that they had actual responsibility for the condition resulting in the violation or were in a
position to prevent the occurrence of the violations but failed to do so. Department of Envtl. Protection v. Standard Tank
Cleaning Corp., 284 N.J. Super. 381, 665 A.2d 753, 1995 NJ. Super. LEXIS 488 (App.Div. 1995).-

3. Even-if it-could be shown that corporate officers of a cleaning-company were "responsible corporate officials,"-as
*used in NJ Stat. Ann. §-58:10A-3a() the penalties that could be properly assessed against each of them depended,
among other things, on the economic benefits from the violation gained by the violator, the degree of cooperation or
recalcitrance of the violator in remedying the violation, any measures taken by-the violator to avoid a repetition of the
violation, and any other pertinent factors relating to the conduct of the violator as set forth in NJ. Stat. Ann. § 58:10A-
1 0(d)(I)(b); that determination had to be made separately for each individual violator. Department of Envtl. Protection
v. Standard Tank Cleaning Corp., 284 N.J. Super. 381, 665 A.2d 753, 1995 N.J. Super. LEXIS 488 (App.Div. 1995).

4. The liability of the corporate officers Was predicated upon NJ. Stat. Ann. § 58:10A-3(I), which defined the term
"personf' for the purpose of an enforcement action under N.J. Stat. Ann. § 58:1OA-i0 as including "any responsible
corporate official," that was, that they had actual responsibility for the condition resulting in the violation or were in a
position to prevent the occurrence of the violations but failed to do so. Department of Envtl. Protection v. Standard Tank
Cleaning Corp., 284 N.J. Super. 381, 665 A.2d 753, 1995 N.J. Super. LEXIS 488 (App.Div. 1995).

5. N.J. Stat. Ann. § 58:]OA-10(d)(5) does not satisfy due process where it requires posting of financial security as a
prerequisiteto obtaining a trial-type hearing ,at which theputative violator of the Water Pollution Control Act can
contest the charges. St. James v. Department of Envtl. Protection & Energy, 275 NJ. Super. 342, 646 A.2d 447, 1994
NJ Super. LEXIS 361 (App.Div. 1994).

6. Where two corporations caused the contamination of a city's well field, they were jointly and severally liable for
the actual costs of the cleanup as required by) the Spill Compensation and Control Act,, N.J. Stat. Ann. § 58:10-
23.1 lg(c), and the Water Pollution Control Act, NJ. Stat. Ann. § 58:10A -10(c)(3). Perth Amboy v. Madison Industries,
1983 NJ. Super. LEXIS 1111, 13 Envtl. L. Rep. 20554 (App.Div. 1983).

7. Even if it could be shown that corporate officers of a cleaning company were "responsible corporate officials," as
used in N.J. Stat. Ann. § 58:10A-3(l) the penalties that could be properly assessed against each of them depended,
among other things, on the economic benefits from the violation gained by the violator, the degree of cooperation or
recalcitrance of the violator in remedying the violation, any measures taken by the violator to avoid a repetition of the
violation, and any other pertinent factors relating to the conduct of the violator as set forth in N.J. Stat. Ann. § 58:10A-
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i0(d)(1)(b); that determination had to be made separately for each individual violator. Department of Envtl. Protection
v. Standard Tank Cleaning Corp., 284 N.J Super. 381, 665 A.2d 753, 1995 N.J. Super. LEXIS 488 (App.Div. 1995).

8. Where the Department of Environmental--Protection gave the oil company notice under N.J Stat. Ann. § 58:1 OA-
10(d) of the Water Pollution Control Act, N.J. Stat. Ann. § 58:IOA-1 et seq., thatit intended to impose a civil
administrative penalty assessment in the sum of $ 69,750 for the oil company's discharge of pollutants, the oil company
was not entitled to an administrative hearing; the oil company, which filed its hearing request 25 calendar days after the
receipt of the notice, did not file within the mandatory and jurisdictional period of 20 calendar days. Schaible Oil Co. v.
New Jersey Dep't of Environmental Protection, 246 NJ Super. 29, 586 A.2d 853, 1991 N.J. Super. LEXIS 43 (App.Div.
1991), criticized by D.R. Horton, Inc.-New Jersey v. New Jersey Dept. of Environmental Protection, 383 N.J. Super.
405, 891 A.2d 1253, 2006 N.J. Super. LEXIS 55 (App.Div. 2006).

9. Solid Waste Management Act, N.J.Stat. Ann. § 13-'E-l et seq., and the Water Pollution Control Act, N.J. Stat.
Ann. § 58:10A-1 et seq. impose strict liability upon violators; violators are subject to the imposition of statutory fines
and penalties regardless of their intent or moral culpability. State, Dep't of Environmental Protection v. Lewis, 215 N.J
Super. 564, 522 A.2d 485, 1987 N.J. Super. LEXIS 1076, 17 Eni'tI. L. Rep. 20693 (App.Div. 1987).

10. Penalty assessment formula provided pursuant to N.J. Stat. Ann. § 58:10A-10, regarding the installation and
operation of a sewer without a permit from the New Jersey Department of Environmental Protection, is specifically
structured to serve as both a specific deterrent against a violator and a general deterrent for the regulated community.
New Jersey Dept. of Environmental Protection v. Town & Country Developers, Inc., 396 NJ Super. 280, 933 A. 2d 950,
2007 NJ Super. LEXIS 322 (App.Div. 2007).

11. Even if it could be shown that corporate officers of a cleaning company were "responsible corporate officials,"
as used in N.J Stat. Ann. § 58:0OA-3(7) the penalties that could be properly assessed against each of them depended,
among other things, on the economic benefits from the violation gained by the violator, the degree of cooperation or
recalcitrance of the violator in remedying the violation, any measures taken by the violator to avoid a repetition of the
violation, and any other pertinent factors relating to the conduct of the violator as set forth in NJ Stat. Ann. § 58:O1 A-
10(d)(1)(b); that determination had to be made separately for each individual violator. Department of Envtl. Protection
v. Standard Tank Cleaning Corp., 284 N.J Super. 381, 665 A.2d 753, 1995 N.J Super. LEXIS 488 (App.Div. 1.995).

12. Where two corporations caused the contamination of a city's well field, -they were jointly and severally-liable for
the actual-costs of-the cleanup as required by-the Spill Compensation and-Control Act,, N.J. Stat. Ann. § 58:10-
23.11g(c), and the Water Pollution Control Act, N.J Stat. Ann.-§ 58:10A-10(c)(3). Perth Amboy v. Madison Industries,
1983 NJ Super. LEXIS 1111, 13 Envtl. L. Rep. 210554 (App.Div. 1983).

13. Penalty assessment formula provided pursuant to N.J. Stat. Ann. § 58:10A-10, regarding the installation and
operation of a sewer without a permit from the New Jersey Department of Environmental Protection, is specifically
structured to serve as both a specific deterrent against a violator and a general deterrent forthe regulated community.
New Jersey Dept. of Environmental Protection v. Town & Country Developers, Inc., 396 N.J. Super. 280, 933 A.2d 950,
2007 N.J. Super. LEXIS 322 (App.Div. 2007).

NJ ICLE

1. New Jersey Environmental Law 25.11 Water Pollution Control Act

2. New Jersey Environmental Law 25.16 Clean Water Enforcement Statute

LAW REVIEWS & JOURNALS

1. 53 Rutgers L. Rev. 181, NEW JERSEY DEVELOPMENTS: Limiting the Designated Felon Rule: The Proper
Role of the Responsible Corporate Officer Doctrine in the Criminal Enforcement of New Jersey's Environmental Laws.
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NJ. Stat. § 58:1OA-10.1 (2008)

§ 58:1 OA- 10. 1. Mandatory civil administrative penalties

a. The provisions of section 10 of P-L. 1977, c.74 (C. 58:1OAt-10), or any rule or regulation adopted pursuant thereto to
the contrary notwithstanding, the department shall assess, with no discretion, a mandatory minimum civil administrative
penalty for the violations enumerated, in subsections b., c., and d. of this section.

b. The department shall assess a minimum mandatory civil administrative penalty of $ 1,000 against a violator for
each serious violation; which assessment shall be made within six months of the serious violation.

c. The department shall assess a minimum mandatory civil administrative penalty of $ 5,000 against a violator for
the violation that causes the violator to be, or to continue to be, a significant noncomplier.

d. The department shall assess a minimum mandatory civil administrative penalty of $ 100 for each effluent
parameter-omitted-on-a discharge monitoring report required to-be-submitted to.the department, and each day during
which the effluent parameter information-is overdue shall-constitute-an additional, separate, and- distinct.,offense, except
that in no instance shall the total- civil administrative penalty assessed pursuant to this subsection exceed $ 50,000 per
month for any one discharge monitoring report. The civil administrative penalty assessed pursuant to this subsection
shall accrue as of the fifth day following the date on which the discharge monitoring report was due and shall continue
to accrue for 30 days. The commissioner may continue to assess civil administrative penalties beyond the 30-day period
until submission of the overdue discharge monitoring report or overdue information. A permittee may contest the
assessment 1of the civil administrative penalty required to be assessed pursuant to this subsection by notifying the
commissioner in writing, within 30 days of the date on which the effluent parameter information was required to be
submitted to the department, of the existence of extenuating circumstances beyond the control of the pernittee,
including circumstances that prevented timely submission of the discharge monitoring report, or portion thereof, or, if
the civil administrative penalty is imposed because of an inadvertent omission of one or more effluent parameters, the
permittee may submit, without liability for a-civil administrative penalty assessed pursuant to this subsection or
subsection c. of this section, the omitted information within 10 days of receipt by the permittee of notice of omission of
the parameter or parameters.

e. If a violator establishes, to the satisfaction of the department, that a single operational occurrence has resulted in
the simultaneous violation of more than one pollutant parameter, the department may consider, for purposes of
calculating the mandatory civil administrative penalties to be assessed pursuant to subsections b. and c. of this section,
the violation of the interrelated permit parameters to be a single violation.

f The requirement that the department assess a minimum civil administrative penalty pursuant to this section shall
in no way be construed to limit the authority of the department to assess a civil administrative penalty or bring an action
for a civil penalty for a violation at any time after a violation occurred or to assess a more stringent civil administrative
penalty or civil penalty against a person pursuant to section 10 of P.L. 1977, c.74 (C. 58.- 1 OA- 10).

g. The provisions of this section shall not apply to violations occurring prior to the effective date of this seciion.

HISTORY: L. 1990, c'. 28, § 6.
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NOTES:

Cross References:

Rules, regulations; violation designation, see 13:]D-129.

Permits; issuance; exemptions; prolubitions; requirements., see 58:10A-6.

Violation of act; penalty, see 5-8:1OA-10.

Affirmative defenses to.liability, see 58:10A-10.2.

Affirmative defense against liability for certain violations, see 58:10A-10.11.

Report on implementation and enforcement actions; notice of significant noncompliers in newspaper, see 58:10A-
14.1.
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N.J. Stat. § 58:10A-10.2 (2008)

§ 58:1 OA-1 0.2. Affimnative defenses to liability

a. A person may be entitled to an affirmative defense to liability for a mandatory assessment of a civil administrative
penalty pursuant to section 6 of P.L.1990, c.28 (C.58:10A-10.1) for a violation of an effluent limitation occurring as a
-result of an upset, an anticipated.or unanticipated bypass, or a testing or laboratory error. A person shall be entitled to an
affirmative defense only if, in the determination of the department or delegated local agency, the person satisfies the
provisions of subsection b., c., e. or f., as applicable, of this section.

b. A person asserting an upset as an affirmative defense pursuant to this section, except in the case of an approved
maintenance operation, shall notify the department or the local agency of an upset within 24 hours of the occurrence, or
of becoming aware of the occurrence, and, within five days thereof, shall submit written documentation, including

• properly signed, contemporaneous operating logs, or other relevant evidence, on the circumstances of the violation, and
-demonstrating, as applicable, that:

-.(1) the upset occurred, including the cause of the upset-and,-as necessary, the identity of the person causing-the
-upset, except that, in the case of a treatment works, the local agency may certify that despite a good faith effort it is
unable to identify the cause of the upset, or the person causing the upset;

(2) the permitted facility was at the time being properly operated;

(3) the person submitted notice of the upset as required pursuant to this section, or, in the case of an upset resulting
from the performance by the perinittee of maintenance operations, the permittee provided prior notice and received an
approval therefor from the department or the delegated local agency; and

(4) the person complied with any remedial measures required by the department or delegated local agency.

c. A person asserting an unanticipated bypass as an affirmative defense pursuant to this section shall notify the
department or the local agency of the unanticipated bypass within 24 hours of its occurrence,-and, within five days
thereof, shall submit written documentation, including properly signed, contemporaneous operating logs, or other
relevant evidence, on the circumstances of the violation, and demonstrating that:

(1) the unanticipated bypass occurred, including the circumstances leading to the bypass;

(2) the permitted facility was at the time being properly operated;

(3) the person submitted notice of the upset as required pursuant to this section; and

(4) the person complied with any remedial measures required by the department or delegated local agency;

(5) the bypass was unavoidable to prevent loss of life, personal injury, or severe property damage; and

(6) there was no feasible alternative to the bypass such as the use of auxiliary treatment facilities, retention of
untreated wastes, or maintenance during normal periods of downtime, except that the provisions of this paragraph shall
not apply to a bypass occurring during normal periods of equipment downtime or preventive maintenance if, on the
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basis of the reasonable engineering judgment of the department or delegated local agency, back-up equipment should

have been installed to avoid the need for a bypass.

d. Nothing contained in subsection b. or c. of this section shall be construed to limit the requirement to comply with
the provisions of paragraph (8) of subsection f. of section 6 of P.L.1977, c.74 (C.58:1OA-6).

e. A person may assert an anticipated bypass as an affirmative defense pursuant to this section only if the person
provided prior notice to the department or delegated local agency, if possible, at least 10 days prior to the date of the
bypass, and the department or delegated local agency approved the bypass, and if the person is able to demonstrate that:

(1) the bypass was unavoidable to prevent loss of life, personal injury, or severe property damage; and

(2) there was no feasible alternative to the bypass such as the use of auxiliary treatment facilities, retention of
untreated wastes, or maintenance during normal periods of downtime, except that the provisions of this paragraph shall
not apply to a bypass occurring during normal periods of equipment downtime or preventive maintenance if, on the '
basis of the reasonable engineering judgment of the department or delegated local agency, back-up equipment should
have been installed to avoid the need for a bypass.

f. A person asserting a testing or laboratory error as an affirmative defense pursuant to this section shall have the
burden to demonstrate, to the satisfaction of the department, that a serious violation involving the exceedance of an
effluent limitation was the result of unanticipated test interferences, sample contamination, analytical defects, or
procedural deficiencies in sampling or other similar circumstances beyond the control of the permittee.

g. A determination by the department on a claim that a violation of an effluent limitation was caused by an upset, a
bypass or a testing or laboratory error shall be considered final agency action on the matter for the purposes of the
"Administrative Procedure Act," P.L. 1968, c.4 10 (C. 52:14B-1 et seq.), and shall be subject only to review by a court of
competent jurisdiction.

h. An assertion of an upset, a bypass or a testing or laboratory error as an affirmative defense pursuant to this
section may not include noncompliance to the extent caused by operational error, improperly designed treatment
facilities, inadequate treatment facilities, lack of preventive maintenance, or careless or improper operation.

i. If the department determines, pursuant to the provisions of this section, that a violation of an effluent limitation
was.-caused by an upset, a bypass or a-testing or laboratory error, the-comrrnissioner shall waive any-mandatory civil
administrative penaltyrequired to-be assessed pursuant to section 6 of P.L. 1990, c.28 (C.58--1OA-0.!);-anid the violation
shall not be considered a serious violation or violation causing a person to be designated a significant noncomplier.

j. The affirmative defense for an upset, a bypass or a testing or laboratory error provided in this section shall only
apply to the imposition of mandatory penalties pursuant to section 6 of P.L. 1990, c.28 (C.58:10A-10. 1)for serious
violations and for determining a significant noncomplier. Nothing in this act shall be construed to limit the authority of
the department, or a delegated local agency, to adopt regulations or permit conditions that include or do not include an
upset, a bypass or a testing or laboratory error, using different standards, as a defense for any other exceedance of an
effluent limitation.

HISTORY: L. 1990, c. 28, § 7.

NOTES:

Cross References:

Contents of annual report, see 58:10A-14.2.

LexisNexis 50 State Surveys, Legislation & Regulations

Water Quality



Page 57
N.J. Stat. § 58:10A-10.3

21 of 121 DOCUMENTS

LexisNexis (TM) New Jersey Annotated Statutes

*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE *
*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***

* ANNOTATIONS CURRENT THROUGH JULY 22, 2008 *

TITLE 58. WATERS AND WATER SUPPLY

CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. §58.10A-10.3 (2008)

§ 58:1OA-10.3. Request by department for information; testimony of witnesses

a. The department may request that any! person whom the department has reason to believe has, or may have,
information relevant to a discharge or potential discharge of a pollutant, including, but not limited to, any person having
generated, treated, transported, stored, or. disposed of the pollutant, or any person having arranged for the transportation,
storage, treatment or disposal of the pollutant, shall provide, upon receipt of written notice therefor, the following
information to the department:

(1) The nature, extent, source, and location of the discharge, or potential discharge;

(2) Identification of the nature, type, quantity, source, and location of the pollutant or pollutants;

(3) The identity of, and other relevant information concerning, the generator or transporter of the pollutant, or any
other personsubject to liability for the discharge-or potential-discharge;

-(4) The ability of any person liable, or potentially liable,T-fr-theAischarge, or potential discharge, to pay for, or
perform, the cleanup and removal, including the availability of appropriate insurance coverage.

Information requested by the department shall be provided in the form and manner prescribed by the department,
which may include documents or information in whatever form stored- or recorded.

b. The commissioner may issue subpoenas requiring attendance and testimony under oath of witnesses before, or
the production of documents or information, in whatever form stored or recorded, to him or to a representative
designated by the commissioner. Service of a subpoena shall be by certified mail or personal service. Any person who
fails to appear, give testimony, or produce documents in response to a subpoena issued pursuant to this subsection, shall
be subject to the penalty provisions of section 10 of P.L.1977,-c.74 (C.58:10A-10). Any person who, having been sworn,
knowingly gives false testimony or knowingly gives false documents or information to the department is guilty of
perjury and is subject to the penalty provisions ofsection 10 of PL.1977, c.74.

c. A person receiving a request for information made pursuant to subsection a. of this section, or to a subpoena
issued pursuant to subsection b. of this section, shall:

(1) be required to conduct a diligent search of all documents in his possession, custody or control, and to make
reasonable inquiries of present and past employees who may have knowledge or documents relevant thereto;

(2) have a continuing obligation to supplement the information if additional relevant information is discovered, or if

it is determined that the information previously provided was false, inaccurate or misleading; and

(3) grant the department access, at reasonable times, to any vessel, facility, property or location to inspect and copy
all relevant documents or, at the department's request, copy and fmirnsh to the department all such documents.

d. No person may destroy any records relating to a discharge or potential discharge to surface water within five
years of the discharge, or to a discharge pr potential discharge to ground water at any time without the prior written
permission of the commissioner.
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§ 58:10A-10.4. Department of Environmental Protection authorized to issue summons

The Department of Environmental Protection or a delegated local agency may issue a summons for a violation of any
provision of P.L.1977, c.74 (C.58:lOA-1 et seq.), including, in the case of a delegated local agency, a violation of any
rule, regulation or pretreatment standard adopted by a delegated local agency if the amount of the civil penalty assessed
is $ 5,000 or less. The summons shallbe enforceable, in accordance with the "penalty enforcement law," N.J.S. 2A:58-1
et seq., in the municipal court of the territorial jurisdiction in which the violation occurred. The summons shall be signed
and issued by any person authorized to enforce the provisions of P.L.1977, c.74 (C.58.JOA-1 et seq.). Proceedings
before, and appeals from a decision of,, a municipal court shall be in accordance with the Rules Governing the Court of
the State of New Jersey. Of the penalty amount collected pursuant to an action brought in a municipal court pursuant to
this section, 10% shall be paid to the municipality or municipalities in which the court retains jurisdiction for use for
court purposes, with the remainder to be retained by the department or the delegated local agency.

-HISTORY:-L.-1991, c. 8, § 1.

NOTES:

Administrative Code:

1. N.J.A. C. 7:14A-19.3, CHAPTER 14A. POLLUTANT DISCHARGE ELIMINATION SYSTEM, Industrial
pretreatment program requirements for all local agencies.

2. N.J.A.C. 7:14A-19.5, CHAPTER 14A. POLLUTANT DISCHARGE ELIMINATION SYSTEM, Enforcement
requirements in an industrial pretreatment program.

LexisNexis (R) Notes:

NJ ICLE

1. New Jersey Environmental Law 25.16 Clean Water Enforcement Statute
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N.J. Stat. § 58:10A-10.5 (2008)

§ 58:i OA-10.5. Delegated local agency authorized to issue civil administrative penalty; hearing

A delegated local agency may, after consultation with a compliance officer designated by the department, issue a civil
administrative penalty for any violation of the provisions of P.L. 1977, c.74 (C. 58:1OA-1 et seq.), including a violation of
any rule, regulation or pretreatment standard adopted by a delegated local agency, or assess, by civil administrative
order, any costs recoverable pursuant to subsection c. of section 10 of that act, including the reasonable costs of
investigation and inspection, and preparing and litigating the case before an administrative law judge pursuant to this
section, except assessments for compensatory damages and economic benefits. Notice of the penalty or assessment shall
be given to the violator in writing by the delegated local agency, and payment of the penalty or assessment shall be due
and payable, unless a hearing is requested in writing by the violator, within 20 days of receipt of notice. If a hearing is
requested, the penalty or assessment shall be deemed a contested case and shall be submitted to the Office of
Administrative Law for an administrative hearing in accordance with sections 9 and 10 of P.L.1968, c.410 (C.52.'14B-9
and 52:14B-'10).

HISTORY: L. 1991, c.. 8, § 2.

NOTES:

Cross References:

Report on decision upon conclusion of administrative hearing; exceptions, objections, replies, see 58:10A-10.6.

Appeal of civil administrative penalty, collection, interest charged, see 58:10A-10.8.

Administrative Code:

1. N.J.A.C. 7:14-8.1, CHAPTER 14. WATER POLLUTION CONTROL ACT, Authority and purpose.

2. N.JA.C. 7:14At-19.5, CHAPTER 14A: POLLUTANT DISCHARGE ELIMINATION SYSTEM, Enforcement
requirements in an industrial pretreatment program.

LexisNexis (R) Notes:

NJ ICLE

1. New Jersey Environmental Law 25.16 Clean Water Enforcement Statute
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N.J. Stat. § 58:10A-10.6 (2008)

§ 58:IOA-10.6. Report on decision upon conclusion of administrative hearing; exceptions, objections, replies

Upon conclusion of an administrative hearing held pursuant to section 2 of P.L.1991, c.8 (C.58:10A- 10.5), the
administrative law judge shall prepare and transmit a recommended report and decision on the case to the head of the
delegated-local agency and to each party of record, as prescribed in subsection c. of section 10 of P.L.1968, c.410
(C.52:14B-10). The head of the delegated local agency shall afford each party of-record an opportunity to file
exceptions, objections and replies thereto, and to present arguments, either orally or in writing, as required by the
delegated local agency. After reviewing the record of the administrative law judge, and any filings received thereon, but
not later than 45 days after receipt of the record and decision, the head of the delegated local agency shall adopt, reject,
or modify the recommended report and decision. If the head of the delegated local agency fails to modify or reject the
report within the 45-day period, the decision of the administrative law judge shall be deemed adopted as the final
decision of the head of the delegated local agency, and the recommended report and decision shall be made a part of the

-record in the case. For good cause shown, and upon certification by the Director of the Office of Administrative Law
and the -head of the delegated local. agency,-the time-limits established herein may be extended-

HISTORY: L. 1991, c. 8, § 3.

NOTES:

Administrative Code:

1. N.J.A.C. 7:14A-19.5, CHAPTER 14A. POLLUTANT DISCHARGE ELIMINATION SYSTEM, Enforcement
requirements in an industrial pretreatment program.

LexisNexis 50 State Surveys, Legislation & Regulations
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N.J. Stat. § 58:1JOA-10.7 (2008)

§ 58:10A-10.7. Final decision by delegated local agency

A final decision- or order of the head of the delegated local agency shall be in writing or stated in the record. A final
decision shall include separately stated findings of fact and conclusions of law, based upon the evidence of record at the
hearing of the administrative law judge. Findings of fact shall be accompanied by a concise and explicit statement of the
underlying facts supporting the findings. A final decision or order may incorporate by reference any or all of the
recommendations of the administrative law judge.

Parties of record shall be notified either by personal service or by mail of any final decision or order. Upon request,
a copy of the decision or order shall be delivered or mailed forthwith by registered or certified mail to each party of
record and to a party's attorney of record.

A final decision or order shall be effective on the date of delivery or mailing, whicheveris sooner, to the party or
parties of record, or shall be effective-on any date thereafter, as -the delegated-local agency may provideein the-decision
or-order. The date of delivery or mailing shall be stamped on the -face of the final decision or order. -A-finaldecision or
order shall be considered a final agency action, and shall be appealable -in the same manner as a final agency action of a
State department or agency.

HISTORY: L. 1991, c. 8, § 4.
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NJ. Stat. § 58:10A-10.8 (2008)

§ 58:10A-l0.8. Appeal of civil administrative penalty, collection, interest charged

a. A person appealing a civil administrative penalty or assessment levied in -accordance with section 2 of P.L. 1991, c.8
(C.58:tOA-10.5), whether contested as a contested case pursuant to P.L.1968, c.410 (C.52:14B-1 et seq.) or by appeal to
a court of competent jurisdiction, shall, as a condition of filing the appeal, post with the delegated local agency a
refundable bond, or other security approved by the delegated local agency, in the amount of the civil administrative
penalty or assessment levied pursuant to a civil administrative hearing. If the civil administrative-penalty or assessment
is upheld in whole or in part, the delegated local agency shall be entitled to-a daily interest charge on the amount of the
judgment from the date of the posting of the security with the commissioner until that amount is paid in full. The rate of
interest shall be that established by the New Jersey Supreme Court for interest rates on judgments, as set forth in the
Rules Governing the Courts of the State of New Jersey.

b. A personwho is assessed a civil administrative penalty, or-is-subject to an assessment levied pursuant to section
2 ofP.L.1991, c.8 (C.58:.1OA-10.5), and fails to contest or to pay-the-penalty or assessment, or fails to-enter-into a
payment schedule with the delegated local agency within 30 days of the date that the penalty or assessment is due and
owing, shall be subject to an interest charge on the amount of the penalty or assessment from the date that the amount
was due and owing. The rate of interest shall be that authorized pursuant to subsection a. of this section.

c. Any person who fails to pay a civil administrative penalty or assessment, in whole or in part, when due and
owing, or who fails to agree to a payment schedule therefor, shall be subject to the civil penalty provisions of subsection
e. of section 10 of P.L.1977, c.74 (C.58:10A-10).

d. A civil administrative penalty or assessment imposed pursuant to a final order:

(1) may be collected or enforced by summary proceeding in a -court of competent jurisdiction in accordance with the
"penalty enforcement law," (N.J.S. 2A:58-1 et seq.); or

(2) shall constitute a debt of the violator, and the civil administrative penalty may be docketed with the clerk of the
Superior Court, and shall have the same standing as any judgment docketedpursuant to N.J.S. 2A.16-I.

HISTORY: L. 1991, c. 8, § 5.

NO-TES:

Administrative Code:

1. N.J.A.C. 7:14A-19.5, CHAPTER 14A. POLLUTANT DISCHARGE ELIMINATION SYSTEM, Enforcement
requirements in an industrial pretreatment program.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER I0A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-10.9 (2008)

§ 58: 1OA-10.9. Adoption of schedule of reimbursement

The Director of the Office of Administrative Law shall establish by regulation adopted pursuant to the "Administrative
Procedure Act," P.L. 1968, c.410 (C.52:14B-1 et seq.), a schedule of reimbursement for the costs to that office of an
administrative hearing provided pursuant to P.L. 1991, c. 8 (C. 58:1OA-1 0. 4 et seq.). Reimbursements shall be paid by the
delegated local agency, but shall-be recoverable from the violator by that agency, if the prevailing party, along with such
other costs as may be recoverable for preparing and litigating the case. An assessment for hearing costs shall be included
in the final decision or order issued by the head of the delegated local agency.

HISTORY: L. 1991, c. 8, § 6.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 10A. CONTROL-OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-10.10 (2008)

§ 58::1OA-1 0.10. Commissioner to take action against owner of municipal treatment works exceeding effluent
limitations

-Whenever the commissioner finds that effluent limitations under a discharge permit, issued pursuant to P.L.1977, c.74
(C.58:10A-1 et seq.), are being exceeded by a county or municipal utilities authority organized pursuant to P.L.1957,
c. 183 (C.40:14B-1 et seq.), which provides disposal or discharge but not treatment of the effluent of one or more
municipal treatment works, and the commissioner further finds that the violation of the effluent limitation is caused by
effluents discharged by one or more municipal treatment works into the disposal facilities of the county or municipal
utilities authority, the commissioner shall, in accordance with the provisions of subsection a. of section 10 of P.L. 1977,
c.74 (C.58:10A-10), issue an order for compliance to, or take such other action authorized thereunder against, the owner. or operator of the municipal treatment works determined to be discharging pollutants into the utilities authority's
facilities in violation of the discharge permit limitations of the municipal treatment works. The commissioner shall
prescribe uniform sampling-and-reporting-requirements-for the county or municipal utilities authority and each of the
municipal treatment works discharging effluents into-the disposal facilities of the-authority for-the-purpose of
determining the source and -extent of violation of permit requirements.

HISTORY: L. 1991, c. 109, § 1.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 10A. CONTROL OF WATER POLLUTION
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N.J. Stat. §58:10A-M0.11 (2008)

§ 58:1OA- 10.11. Affirmative defense against liability for certain violations

a. A permittee shall be entitled to an affirmative defense against liability for any penalty assessable pursuant-to section
10 of P.L.1977, c.74 (C.58:10A-10) or section 6 of P.L.1990, c.28 (C.58:10A-10.1) for a violation of an effluent
limitation of a permit issued pursuant to P.L.l 977, c.74 (C 58:10A-I et seq.), which violation:

(1) occurs in -the course of a permitted groundwater remedial action;

(2) is the first violation of-that pennit limitation; and

(3) involves an exceedance of a permit limitation that could not reasonably have been anticipated by the permittee,
unless it is established by a preponderance of the evidence that the violation was the result of a negligent act or omission
of the permittee.

Demonstration that an act or omission of a person performing groundwater remedial action accorded-w,-ith-generally
accepted remedial-action practices, and utilized the best-technology-reasonably available to-the pennittee-for the
approved remedial action at the time of the action, shall create a rebuttable presumption that the act or omission was not
negligent.

b. An affirmative defense claim filed pursuant to subsection a. of this section shall be denied by the Department of.
Environmental Protection or a delegated local agency, as defined in section 3 of P.L.1977, c.74 (C.58:0OA-3), as
appropriate, if:

(1) the equipment used in the remedial action had not been properly maintained or was not being properly operated
at the time of the violation, and the failure to properly maintain or operate the equipment was the proximate cause of the
exceedance;

(2) the permittee-fails, as required by law or rule or regulation, to provide in a prompt manner to the department-or a
delegated local agency:

(a) notification of the violation; and

(b) written information on the nature and extent of the permit exceedance and, if known, the reasons therefor;

(3) the permittee fails to take immediate measures, upon first becoming aware of the violation, to terminate the-
v-i6 latio ii- dn d t-d ab ate an y ad -ei -e co n se q u w en ce ss --it e- rer m .efro m ; .o r -. . . . . . . .

•(4) the permittee fails to file with the department or delegated local agency a remedial action protocol, setting forth
the procedures to be followed to prevent a recurrence of the exceedance.

c. A determination by the department or delegated local agency on an affirmative defense claim made pursuant to
subsection a. of this section shall be considered final agency action on the matter for purposes of the "Administrative
Procedure Act," P.L.1968, c.410 (C.52:14B-1 et seq.) and paragraph (5) of subsection d. of section 10 of P.L.1977, c.74
(C.58:10A-10).
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d. If the department approves an affirmative defense claim filed pursuant to subsection a. of this section, the permit
exceedance shall not be considered a violation for the purposes of designating a person as a significant noncomplier.
under section 6 of P.L. 1990, c.28 (C.58:1OA-10.1).

e. Nothing in this section shall be construed to limit the authority of the department to adopt regulations or permit
conditions for groundwater remedial actions that exempt a violation for Which an affirmative defense claim may be filed
pursuant to the provisions of this section, or for exceedances of one or more permit parameters occurring during the
start-up phase of a remedial action, as defined in a permit.

As used in this section "groundwater remedial action" means the removal or abatement of one or more pollutants in
a groundwater source.

HISTORY: L. 1993, c. 351, § 2.
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TITLE 58. WATERS AND WATER-SUPPLY
CHAPTER 1 0A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-11 (2008)

§ 58:1 0A- 11. Person with delegated responsibility to approve permits; qualifications

Notwithstanding any contrary provision of State law, no person to whom the commissioner-has delegated
responsibility to approve permits or portions thereof may accept this responsibility if such person receives, or has
received during the previous two years, a significant portion of his income directly orindirectly from permit holders or
applicants for a permit.

HISTORY: L. 1977, c. 74, 11.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED-STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-12 (2008)

§ 58: 1OA-12. Liberal construction; severability

This act shall be construed liberally. If any provision of this act or the application thereof to any person or
circumstance is held invalid, such invalidity shall not affect other provisions or applications which can be given effect
without the invalid provisions or applications, and to this end the provisions of this act are declared to be severable.

HISTORY: L. 1977, c. 74, 12.
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TITLE 58. WATERS AND-WATER SUPPLY
CHAPTER 10A. CONTROL OF WATER POLLUTION
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N.J. Stat. § 58:10A-13 (2008)

§ 58:1 0A-l 3. Pending actions or proceedings, orders, regulations and rules; effect of act

This act shall not affect, impair or invalidate any action or proceeding, civil or criminal, brought by or against the
department, pending on the effective date of this act: all such actions or proceedings may and shall be continued to final
judgment, decree or decision, as if the foregoing provisions had not-taken effeqt; nor shall this act affect orders, rules
and regulations heretofore made, promulgated or issued by the department or other matters or proceedings pending
before the department on the effective date of this act. Such orders, rules, regulations, matters or proceedings shall
continue in full force and effect until amended orxrepealed pursuant to law.

HISTORY: L. 1977, c. 74, 13.

LexisNexis (R) Notes:

CASE NOTES

t. Chemical company was not exempted by N.J. Stat. Ann. § 58:JOA-13 from application of the Water Pollution
Control Act of 1977 (WPCA), N.J. Stat. Ann. §§ 58:10A-1 to58:JOA-20, and from the New Jersey Pollutant Discharge
Elimination System (NJPDES) regulations implementing the WPCA because the exemption provision did not remove
dischargers of pollutants from the purview of the WPCA or the-NYPDES regulations merely because they had prior
dealings with the Department of Environmental Protection concerning enforcement obligations not fully complied with
on the date that the WPCA became effective. In re Vineland Chemical Co., 243 N.J. Super. 285, 5 79 A.2d 343, 1990
N.J. Super. LEXJS 334 (App.Div. 1990).
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TITLE 58. WATERS AND WATER SUPPLY

CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

NJ. Stat. § 58:10A-14 (2008)

§ 58:1 GA- 14. Legislative oversight committees

The Senate Committee on Energy and Environment and the Assembly Committee on Agriculture and Environment are
hereby designated as the Legislative Oversight Committees for the Water Pollution Control Act. The. Department of
Environmental Protection is directed to submit any proposed rules or regulations to the Legislative Oversight
Committees, prior to the holding-of public hearings on such proposed rules or regulations and to promptly submit to
either committee any information concerning the administration of said act which either Legislative Oversight
Committee may request. The Legislative Oversight Committees shall review, evaluate and recommend alterations to any
such proposed rules or regulations and shall recommend Whatever administrative alterations it may choose.in order to
effectuate the Legislative intent of this act.

HISTORY: L. 1977, c. 74, 15.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARC-HIVE DIRECTORY

N.J. Stat. § 58:10A-14.1 (2008)

§ 58:1 OA-14.l. Report on implementation and enforcement actions; notice of significant noncompliers in newspaper

a. On or before March 15, 1992, and annually thereafter, the department shall prepare a report on implementation and
enforcement actions taken during the preceding calendar year by the department and delegated local agencies pursuant
to P.L.1977, c.74. Information in the report shall be compiled so as to distinguish, as applicable: enforcement actions
taken by the department from those of delegated local agencies; violations of, and enforcement actions against, publicly
owned treatment works from those of, or against, other permitted facilities; violations of effluent limitations from
reporting violations----including discharging monitoring reports, compliance schedule progress reports, and pretreatment
reports----and other violations; and violations of effluent limitations for hazardous pollutants from those for
nonhazardous pollutants. The report shall be transmitted to the Governor, the members of the Legislature, the Assembly
Environment Quality Committee and the Senate Energy and Environment Committee, or their successors, and to the
Office of Legislative Services not, later than March 31 of each year.

b. Within 30 days of publication of-the-report pursuant to this:section, the commissioner-shall transmit a written
-notice to at least one newspaper in each county, witih circulation throughout that county which shall:

(1) Identify the owner, trade name and location of all facilities listed as significant noncompliers;

(2) Identify all of the significant- noncompliers who have been assessed penalties pursuant to section 6 of P.L. 1990,
c. 2 8 (C.58:JOA-10. 1), the amount of the penalties assessed against, and the amount paid by, each significant
noncomplier;

(3) Indicate the availability of the annual reports required under this section, and the address and phone number for
securing copies.

HISTORY: L. 1990, c. 28, § 9.

NOTES:

Cross References:

Contents of annual report, see 58:1OA-14.2.
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TITLE 58. WATERS AND WATER SUPPLY

CHAPTER I0A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-14.2 (2008)

§ 58:1OA-14.2. Contents of annual report

a. The annual report provided pursuant to section 9 of P.L.1990, c.28 (C.58:10A-14.1) shall include, but need not be
limited to, the following information for the preceding calendar year:

(1) the number of facilities permitted by the department or delegated local agencies pursuant to P.L. 1977, c.74
(C.58:10A-1-et seq.) as-of the end of the calendar year, by surface water discharge permits;

(2) the number of new permits-or permit renewals issued;

(3) the number of permit approvals contested by a permittee or other party;

(4) the number of permit modifications, other than permit renewals;

(5)-,the number of schedules of compliance adopted pursuant to administrative orders or administrative-consent
agreements-involving-interim enforcement limits that relax-pernit limitations;

(6) the number of facilities, including publicly owned treatment works, inspected at least once by the department or
local agencies;

(7) the number of enforcement actions resulting from facility inspections;

(8) the number of actual permit violations;

(9) the number of actual effluent violations constituting serious violations, including violations that are being
contested;

(10) the number-of defenses for upsets, bypasses or testing or laboratory errors granted pursuant to section 7 of
P.L.1990, c.28 (C.58.'IOA-10.2) that involved a serious violation;

(1-) the number of permittees qualifying as significant noncompliers, including permittees contesting such
designation;

(12) the number of unpermitted discharges;

(13) the number of pass throughs of pollutants;

.(1-4)-ithe-number of enforcement orders-administrative and judicial-issued for violations;

(15) the number of violations for which civil penalties or civil administrative penalties have been assessed;

(.16) the number of violations of administrative orders or administrative consent orders, including violations of
interim enforcement limits, or of schedule of compliance milestones for starting or completing construction, or for
failing to attain full compliance;

(17) the number of violations of schedules of compliance milestones for starting or completing construction, or
attaining full compliance, that are out of compliance by 90 days'or more from the date established in the compliance
schedule;
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(18) the dollar amount of all assessed civil penalties and civil administrative penalties;

(19) the dollar amount of enforcement costs recovered ina civil action or civil administrative action from a violator;

(20) the dollar amount of civil administrative penalties and civil penalties collected, including penalties for which a
penalty schedule has been agreed to by the violator;

(21) The specific purposes for which penalty monies collected have been expended, displayed in line-item format
by type of expenditure and including, but not limited to, position numbers and titles funded in whole or in part from
these penalty monies; and

(22) the number of criminal actions filed by the Attorney General or county prosecutors pursuant to section 10 of
P.L.1977, c.74 (C.58:10A-10).

b. In addition to.the information required pursuant to subsection a. of this section, the report shall:

(1) list the trade name of each permitt~e determined to be a significant noncomplier by the department or delegated
local agency, and the address and permit number of the facility at which the violations occurred, and provide a brief
description and the date of each violation, and the date that the violationwas resolved, as-well- as the total number of
violations committed by the permittee during the year;

(2) list the trade-name of each permittee who is at least six months behind in the construction phase of a compliance
schedule, as well as the address and permit number of the facility, and provide a brief description of the conditions
violated and the cause of delay;

(3) list the trade name, address and permit number, of each permittee who has been convicted oftriminal conduct
pursuant to subsection f. of section 10 of 1.L. 1977, c.74 (C.58:10A-10), or who has had any officer or employee
convicted thereunder, and provide a brief description and the date of the violation or violations for which convicted;

(4) list the name and location of any local agency that has failed to file with the department information required by
section 11 of P.L.1990, c.28 (C.58:IOA-14.3); and

(5) provide a summary assessment of the water quality of surface and ground waters affected by discharges subject
to regulation-pursuant to P.L. 1977, c.74-to the extent that such information is not otherwise required to be submitted-to
the United States Environmental Protection Agency.

c. The department may include in the report any other information it determines would provide a-fuller profile of
the implementation and enforcement of P.L. 1977, c.74. The department shall also include in the report any information
that may be requested, in writing, not later than November 30 of the preceding year, for inclusion in the annual report,
by the Assembly Environmental Quality Committee or the Senate Environmental Quality Committee, or their
successors.

HISTORY: L. 1990, c. 28, § 10.

NOTES:

Administrative Code:

1. N.J.A. C. 7:14-8.17, CHAPTER 14. WATER POLLUTION CONTROL ACT, Enforcement actions for failure
to implement an approved industrial pretreatment program.

2. N.JA. 7:14A-19.6, CHAPTER 14A. POLLUTANT DISCHARGE ELIMINATION SYSTEM, Additional
requirements for delegated local agencies.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 1 OA. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-14.3 (2008)

§ 58:1OA- 14.3. Guidelines

The department shall adopt guidelines to be utilized by delegated local agencies, the Attorney General and county
prosecutors in providing information to the department for inclusion in the report to be prepared in accordance with
section 10 of this act, and prescribing the format in which the information is to be provided. Every delegated local
agency, the Attorney General, and each county prosecutor shall file with the department, not later than February 1 of
each year, such information and in such form as may be required by the department. In-the event that informati6n
required to-be reported pursuant to this section is also required to be reported -to the department within the immediately
preceding 12 month period pursuant to another law, rule, regulation, or permit requirement, to the extent that identical
information is required to be reported, the local agency shall be required only to resubmit the information that was
previously reported to the department.

HISTORY- L. 1990, c. 28, § 11.

NOTES:

Cross References:

Contents of annual report, see 58:10A-14.2.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER1 OA. CONTROL OF WATER-POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

NJ. Stat. § 58:10A-14.4 (2008)

§ 58:10A-14.4. Clean Water Enforcement Fund

There~is created, in the Department of Environmental Protection, a special nonlapsing fund, to be known as the "Clean
Water Enforcement Fund." Except as otherwise provided in P.L.1989,-c.122, all monies from penalties, fines, or
recoveries of costs or improper economic benefits collected by the departmentpursuant to section 10 of P.L.1977, c.74
(C.58:10A-J0) on and after the effective date of this section, or section 6 ofP.L.1990, c.28 (C.58:IOA-10.1) shall be
deposited in the fund. Unless otherwise specificallyprovided by law, monies in the fund shall be utilized exclusively by
the department for enforcement and implementation of the "Water Pollution Control Act,-" P.L.1977, c.74 (C.58:10A-1
et seq.) and P.L.1990, c.28 (C.58:IOA-10.1 et al.). Any unobligated monies in the fund at the end of each fiscal year or
monies not required for enforcement purposes in the next fiscal year shall be transferred to the "Wastewater Treatment
Fund" established pursuant to subsection a. of section 15 of P.L.1985, c.329, for use in accordance with the provisions
of that act.

HISTORY: L. 1990, c. 28,-§ 12.

NOTES:

Cross References:

Violation of act; penalty, see 58:1OA-10.
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TITLE 58. WATERS AND WATER SUPPLY

CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-14.5(2008)

§ 58:1OA-14.5. Wastewater Treatment Operators' Training Account

There is created in the Department of Environmental Protection- a special nonlapsing account, to be known as the
"Wastewater Treatment Operators' Training Account." Monies deposited in the account shall be used to provide
training, including continuing education, courses for-wastewater treatment operators. A court shall order to be deposited
into the account 10% of the amount of any penalty assessed and collected in an action brought by a local agency
pursuant to section 10 of P.L.1977, c.74 (C.58:10A-10) or section 6 of P.L.1990, c.28 (C.58.'IOA-10.1), or by a public
entity pursuant to section 7 of P.L. 1972, c.42 (C..58:11-55).

HISTORY: L. 1990, c. 28, § 13.

NOTES:

Cross References:

Advisory Committee on Water Supply and Wastewater-Licensed Operator Training, see 58:]OA-14.6.

Administrative Code:

1. N.J.A.C. 7:14A-19.3, CHAPTER 14A. POLLUTANT'DISCHARGE ELIMINATION SYSTEM, Industrial
pretreatment program requirements for all local agencies.

LexisNexis 50 State Surveys, Legislation & Regulations

1. Sewage & Wastewater Treatment

2. Water Quality
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTERA 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-14.6 (2008)

§ 58:1 OA-14.6. Advisory Committee on Water Supply and Wastewater Licensed Operator Training

There is established in the Department of Environmental Protection an Advisory Committee on Water Supply and
Wastewater Licensed Operator Training. Committee members shall be appointed by the commissioner for three-year
terms as follows: four members who shall be representatives of the department; two members who shall be.
representatives selected from a list prepared by the-New Jersey Section American Water Works Association; one
member who shall be a licensed operator; two members of the Water Pollution Control Association; two members who
shall be selected from a list prepared by the Authorities AssociationofNew Jersey, one of whom shall be from a water
authority, and one from a wastewater treatment authority; onermember who shall be selected from a list prepared by.the
New Jersey Business and Industry Council; three members who shall be selected from a list prepared by educational
institutions in the State conducting courses in water supply or wastewater treatment operations, or which conducted an
appropriate course in the immediately preceding academic year, one of whom shall be the Director of the Office of
Continuing Professional Education at Cook College, the State University of Rutgers; and, two members who shall be
selected from-environmentalgroups in the State actively-concerned or involved in water-quality or wastewater
treatment. Vacancies shall be filled in the same manner as the original appointment for the unexpired term.

The advisory committee shall meet at least once a year, and shall organize.itself in such manner and hold its
meetings in such places as it deems most suitable. The department shall provide staff assistance to the advisory
committee, to the extent that monies are available therefor.

The advisory committee shall advise the department on the training and'licensing of water supply and wastewater
treatment operators and on related matters, or on any other matter referred to it by the department. The advisory
committee shall review the training programs for, and identify the training needs of, water supply and wastewater
treatment operators, and shall approve the annual allocations of monies for wastewater treatment operators' training
programs from sums available in the "Wastewater Treatment Operators' Training Account," established pursuant to
section 13 of P.L. 1990, c.28 (C.58:1-0A-14.5).

HISTORY: L. 1990, c. 28, §. 14.
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TITLE 58. WATERS AND WATER SUPPLY

CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-15 (2008)

§ 58:1 OA- 15. Legislative findings

The Legislature finds that certain halogenated hydrocarbon chemicals and aromatic hydrocarbon chemicals used as
sewage system cleaners are a significant and unnecessary source of water pollution and groundwater contamination.
These chemicals are toxic and generally nonbiodegradable. When used to unblock sewage systems they are introduced
into the groundwater where they have adverse effects on the health and environment of the citizens of this State. It is
declared to be the policy of this State to eliminate the introduction of these toxic chemicals into the groundwaters of this
State.

HISTORY: L. 1981, c. 253, 1, eff. Aug. 12, 1981.

LexisNexis 50 State Surveys, Legislation & Regulations
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TITLE 58. WATERS AND WATER SUPPLY

CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO. THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-16 (2008)

§ 58:1OA- 16. Definitions

As used in this act:

a. "Sewage system cleaner" means any solid or liquid material intended or used primarily for the purpose of
cleaning, treating, degreasing, unclogging, disinfecting or deodorizing any part of a sewage system but excluding those
liquid or solid products intended orused primarily for manual cleaning, scouring, treating, deodorizing or disinfecting
the surfaces of common plumbing fixtures.

b. "Sewage system" means any part of a wastewater disposal system, including but not limited to all toilets, piping,
drains, sewers, septic tanks, distribution b6xes, absorption fields, seepage pits, cesspools, and dry wells.

c. "Restricted chemical material" means any chemical material which contains concentrations in excess of one part
per -hundred; by weight of-(1-)-any halogenated hydrocarbon chemical; aliphatic or aromatic, including-but not limited to
trichloroethane, trichloroeth-ylene, tetrachloroethylene, methylene chloride, halogenated benzenesand carbon
tetrachloride; (2) any aromatic hydrocarbon chemical, including but not limited to benzene, toluene, and naphthalene;
(3) any phenol derivative in-which a hydroxyl group and two or more halogen atoms are bonded directly to a six-carbon
aromatic ring, including but not limited to trichlorophenol or pentachlorophenrol; or (4) acrolein, acrylonitrile, or
benzidine. Restricted chemical material does not, however, include any chemical material which is (1) biodegradable
and (2) not a significant source, of contamination of the groundwaters of the State.

HISTORY: L. 1981, c. 253, 2, eff. Aug. 12, 1981.

LexisNexis 50 State Surveys, Legislation & Regulations

Water Quality



Page 83
N.J. Stat: § 58:10A-17

42 of 121 DOCUMENTS

LexisNexis (TM) New Jersey Annotated Statutes

*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE *
*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***

*** ANNOTATIONS CURRENT THROUGH JULY 22, 2008 *

TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 10A. CONTROL OF WATER POLLUTION

GO-TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J Stat. § 58:10A-17.(2008)

§ 58:1 OA- 17. Sewage system cleaner containing restricted chemical material; distribution or sale, or use, introduction or
application; prohibition

a. No person shall distribute, sell, offer or expose for sale in this State any sewage system cleaner containing any
restricted chemical material.

b. No person shall use, introduce or apply or cause any other person to use, introduce or-apply in any-sewage
-system, surface waters, or groundwaters, any sewage system cleaner containing any restricted chemical material.

HISTORY: L. 1981, c. 253, 3, eff Aug. 12, 1981.

NOTES:

Administrative Code:

1. N.J.A. C. 7:9A-12.1, CHAPTER 9A. STANDARDS FOR INDIVIDUAL SUBSURFACE SEWAGE
DISPOSAL SYSTEMS, System use.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 1 OA. CONTROL OF WATER POLLUTION

GO TO- THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

NJ Stat. § 58:10A-18 (2008)

§ 58:10A-18. Regulations; identification and quantification of ingredients; information by manufacturers; deletion or
addition to list of restricted chemical material

a. The-commissioner shall, within 90 days of the effective date of this act, promulgate regulations establishing
methods for identification and quantification of ingredients in sewage system cleaners containing any restricted
chemical material.

b. The commissioner shall, within 180 days of the effective date of this act, promulgate regulations requiring
manufacturers of sewage system cleaners distributed, sold or offered for sale in this State to furnish to the commissioner
any existing information regarding chemical components of such products, including the nature and extent of
investigations and research performed by the manufacturer concerning the effects of such products on the quality of the
groundwaters of the State, provided that, in lieu of furnishing this information, the manufacturers may refer the
-commissioner-to any available information-which has already been-obtained-by any Federal-or-State agency.

c. Whenever the commissioner finds, afierinvestigation and public hearing, that any ingredient other than a
restricted chemical material in a sewage system cleaner distributed, sold, offered or exposed for sale in this State is
-shown to be dangerous, deleterious or injurious to the public health in its impact on the quality of the groundwaters of
the State, he shall prohibit or restrict the sale, distribution, offer or exposure for sale or use by any person of sewage
system cleaners containing such ingredients.

d. Whenever the commissioner finds, after investigation and public hearing, that any restricted chemical material
will not be dangerous, deleterious or injurious to the public health in its impact on the quality of the groundwaters of the
State when used in a sewage system cleaner, he may authorize the use of such chemical-material, in such products.

HISTORY: L. 1981, c. 253, 4, eff. Aug. j2, 1981.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER I 0A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-19 (2008)

§ 58:10A- 19. Confidentiality of information from manufacturer

The commissioner shall hold confidential any information obtained -pursuant to subsection b. of section 4 of this act
when shown by any manufacturer that the information, if made public, would divulge competitive business information,
methods or processes entitled to protection as trade secrets of the manufacturer.

:HISTORY: L. 1981, c. 253, 5, elf. Aug. 12, 1981.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 1OA. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58.'10A-20 (2008)

§ 58:10A-20. Violations; penalties

Anyperson who violates any provision of this act or any rule or regulation promulgated hereunder shall be subject to
the provisions of P.L.1977, c. 74, s. 10 (C. 58.10OA-10).

HISTORY: L. 1981, c. 253,6, eff. Aug.:12, 1981.
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TITLE 58. WATERS AND WATER SUPPLY

CHAPTER 1 OA. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:1OA-21 (2008)

§ 58:1OA-21. Findings, declarations

The Legislature finds and declares that millions of gallons of gasoline and other hazardous substances are stored prior
to use or disposal, in underground storage tanks; that a significant percentage of these underground storage tanks are
leaking due to corrosion or structural defect; that this leakage of hazardous substances from underground storage tanks
is among the most common causes of groundwater pollution in the State; and that it is thus necessary to provide for the
registration and the systematic testing and-monitoring of underground storage tanks to detect leaks and discharges as
early as possible and thus minimize further degradation of potable water supplies. The Legislature further finds and
declares that with the enactment by the United States Congress of the "Hazardous and Solid Waste Amendments of
1984," Pub.L. 98-616 (42 U.S.C. § 6991) it is necessary to authorize the Department of Environmental Protection to. adopt a regulatory program that permits the delegation of the authority to carry out the federal act, but also recognizes
the need of this State to protect its natural resources in the manner consistent with well-established environmental
principles.

HISTORY: L. 1986, c. 102, 1, eff. Sept. 3, 1986.

NOTES:

Cross References:

Application for expedited review., see 13: IK- 11.2.

Application for limited site review, see 13.1K-11.3.

Application for closing, transfer when discharges-are from regulated underground storage tank, see 13:]K-11.6.

No-tank services on underground storage tank; exceptions, see 58:OA-24.1.

Services on underground storage tanks by certified persons;- exceptions, see 58:1OA-24.2.

Examinations for certification to perform services on underground storage tanks, see 58.1OA-24.3.

Certification, renewal, see 58:.10A-24.4.

-Denial; revocation,-etc.-ofcertification;-see-5-8.I-lAý24:5.

Rules, regulations, see 58:10A-25.

Definitions relative to upgrade, remediation, closure of underground storage tanks, see 58:110A-37.2.

Petroleum Underground Storage Tank Remediation, Upgrade, and Closure Fund, establishment., see 58:10OA-3 7.3.

Allocation of fund; priorities, see 58.'1OA-37.4.

Awarding of financial assistance, see 58:10A-37.5.

Application for financial assistance; fee, see 58:1OA-3 7.6.
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Conditions for awarding financial assistance, see 58:10A-37.7.

Submission of evidence of financial responsibility, see 58:I OA-37.23.

Preparation, distribution of informational materials, see 58:10B-18.

Status and liability of holders after foreclosure, see 5 8:10-23.11g6.

Administrative Code:

1. N.J.A.C. 7:1L-1.2, CHAPTER IL. PAYMENT SCHEDULE FOR PERMIT APPLICATION FEES,
Definitions.

2. N.J.A.C. 7:9C-1. 1, CHAPTER 9C. GROUND WATER QUALITY STANDARDS, Scope of chapter.

3. NJ.A.C. 7.14-8.1, CHAPTER 14. WATER POLLUTION CONTROL ACT, Authority and purpose.

4. N.J.A.C. 7:14B, CHAPTER 14B. UNDERGROUND STORAGE TANKS, 7, Chapter 14B -- Chapter Notes.

5. N.J.A.C. 7:14B-1 1, CHAPTER 14B. UNDERGROUND STORAGE TANKS, Scope.

6. N.J.A.C 7:14B-1.6, CHAPTER 14B. UNDERGROUND STORAGE TANKS, Definitions.

7. N.J.A.C. 7.14B-6.1, CHAPTER 14B.-UN-DERGROUND STORAGE TANKS, General requirements for all
underground storage tank systems.

8. N.J.A.C. 7:14B-12.1, CHAPTER 14B. UNDERGROUND STORAGE TANKS, Penalties.

9. N.J.A.C. 7:14B-12.3, CHAPTER 14B. UNDERGROUND STORAGE TANKS, Liability for compliance.

10. N.JA.C. 7:14B-13.1, CHAPTER 14B.-UNDERGROUND STORAGE TANKS, General requirements for
certification.

11. N.J.A. C. 7:14B-13.9, CHAPTER 14B. UNDERGROUND STORAGE TANKS, Denial, suspension, revocation
and refusal to renew a certification.

12. N.JA.C. 7:14B-14.1-0, CHAPTER-14B.-UNDERGROUND- STORAGE TANKS, Wrongful access or
disclosure; penalties.

13. NJ.A.C. 7:14B-J16.10, CHAPTER 14B. UNDERGROUND STORAGE TANKS, Denial, suspension,
revocation and refusal to renew a certification.

14. NJ.A. C. 7:26B-5.1, CHAPTER 26B. INDUSTRIAL SITE RECOVERY ACT RULES, Expedited review.

15. N.J.A.C. 7:26B-5.2, CHAPTER 26B. INDUSTRIAL SITE RECOVERY ACT RULES, Area of conicern review.

16. N.JAC. 7:26B-5.3, CHAPTER 26B. INDUSTRIAL SITE RECOVERY ACT RULES, Regulated underground
storage tank waiver.

17. NJ.A.C. 7:26B-5.5, CHAPTER 26B. INDUSTRIAL SITE RECOVERY ACT RULES, Limited site review.

18. NJ.A.C. 7:26C, CHAPTER 26C. DEPARTMENT OVERSIGHT OF THE REMEDIATION OF
CONTAMINATED SITES, 7, Chapter 26C -- Chapter Notes.

19. N.J.A.C. 7:26C-1.3, CHAPTER 26C. DEPARTMENT OVERSIGHT OF THE REMEDIATION OF
CONTAMINATED SITES, Definitions.

..-- 20...N.J.A..C•--.J26C- 1•.2-CHAPTER-26C.-D)EPAR-TMEN-T- OVE RSIGHT-0-F--T-H-E-REMEDIAT-ION OF
CONTAMINATED SITES, Application for loans and grants.

21. N.J.A. C. 7.-26E, CHAPTER 26E. TECHNICAL REQUIREMENTS FOR SITE REMEDIATION, 7, Chapter
26E -- Chapter Notes.

22. N.J.A.C. 7:26E-1.8, CHAPTER 26E. TECHNICAL REQUIREMENTS FOR SITE REMEDIATION,
Definitions.

23. N.J.A. C. 7:26E- 7.1, CHAPTER 26E. TECHNICAL REQUIREMENTS FOR SITE REMEDIATION, Permit
identification.
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24. N.J.A.C. 19.-31-11.2, NEW JERSEY ECONOMIC DEVELOPMENT AUTHORITY, Definitions.

25. N.J.A.C. 19:31-11.3, NEW JERSEY ECONOMIC DEVELOPMENT AUTHORITY, Eligibility.

26. N.J.A.C. 19:31-1L5, NEW JERSEY ECONOMIC DEVELOPMENT AUTHORITY, Priority system for
financial assistance.

27. NJ.A.C. 19:31-11.6, NEW JERSEY ECONOMIC DEVELOPMENT AUTHORITY, Application for financial
assistance.

LexisNexis (R) Notes:

CASE NOTES

1. New Jersey Spill Compensation and Control Act, NJ. Stat. Ann. §§ 58:10-23.11 to -23.14, and the New Jersey
Underground Storage Tank Act, N.J. Stat. Ann. §§ 58:JOA-21 to -37, dealing with closely related subject matters, must
be read in pari materia to promote interpretive harmony and consistent application. Department of Environmental
Protection v. Kafil, 395 N.J. Super. 597, 930 A.2d 457, 2007 N.J. Super. LEXIS 294 (App.Div. 2007).

2. New Jersey Spill Compensation and Control Act, N.J. Stat. Ann. §§ 58:10-23.11 to -23.14, and the New Jersey
Underground Storage Tank Act, N.J. Stat. Ann. §§ 58:I1OA-21 to -37, dealing with closely related subject matters, must
be read in pari materia to promote interpretive harmony and consistent application. Department of Environmental
Protection v. Kafil, 395 N.J. Super. 597, 930 A.2d 457, 2007 N.J. Super. LEXIS 294 (App.Div. 2007).

NJ ICLE

1. New Jersey Environmental Law 11.19 Underground Storage of Hazardous Substances

LAW REVIEWS & JOURNALS

1. 18 Seton-Hall Legis. J.--207-NEW JERSEY'S REFORM OF CONTAMINATED SITE REMEDIATION.

2. 22 Seton Hall Legis. J 241, NOTE: BROWNFIELDS BLUES.

LexisNexis 50 State Surveys, Legislation & Regulations
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER I0A. CONTROL OF WATER POLLUTION

GO TO-THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58.: IA-22 (2008)

§ 58:10A-22. Definitions

As used in this act:

a. "Commissioner" means-the Commissioner of the Department of Environmental Protection;

b. "Department" means the Department of Environmental Protection;

c. "Discharge" means the intentional or unintentional release by any means of hazardous substances from an
underground storage tank into the environment;

d. "Facility" means one or more underground storage tanks;

e. "Hazardous substances" means motor fuels and those elements and compounds, including petroleum products
which are liquid at-standard conditions of-temperature and pressure (60 degrees Fahrenheit and 14.7 pounds per square
inch absolute), which-ate defined-as hazardous substances by the department-after-public hearing, and whicirshall be
consistent to the maximum extent possible with and which shall include the list of hazardous wastes adopted by the
United States Environmental Protection Agency pursuant to section 3001 of the "Resource Conservation and-Recovery.
Act of 1976," Pub,L.94-580 (42 U.SC. § 6921), the list of hazardous substances adopted by the United States
Environmental Protection Agency pursuant to section 311 of the "Federal Water Pollution Control Act Amendments of
1972," Pub.L.92-500 (33 U.S.C. § 1321); the list of toxic pollutants designated by Congress or the Environmental
Protection Agency pursuant to section 307 of that act (33 U.S. C. § 1317), and any substance defined as a hazardous
substance pursuant to section 101(14) of the "Comprehensive Environmental Response, Compensation, and Liability
Act of 1980," Pub.L.96-510 (42 U.S.C. § 9601);

f. "Leak" means the release of a hazardous -substance from an underground storage tank into a space created by a
method of secondary containment wherein it can be detected by visual inspection or a monitoring system before it-enters
the environment;

g. "Monitoring system" means a system capable of detecting leaks or discharges, or both, other than an inventory
control system, used in conjunction with an underground storage tank, or a facility, conforming to criteria established
pursuant to section 5 of this act;

h. "Nonoperational storage tank" means any underground storage tank in which hazardous substances are not
contained, or from which hazardous substances are not dispensed;

i. "Operator" means any person in control of, or" having responsibility for, the daily operation of a facility; •

j. "Owner" means any person who owns a facility, or in the case of a nonoperational storage tank, the person who
owned the nonoperational storage tank immediately prior to the discontinuation of its use;

k. "Person" means any individual, partnership, company, corporation, consortium, joint venture, commercial or any
other legal entity, the State of New Jersey, or the United States Government;
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1. "Residential building" means a single and multi-family dwelling, nursing home, trailer, condominium, boarding•
house, apartment house, or other structure designed primarily for use as a dwelling;

m. "Secondary containment" means an additional layer of impervious material creating-a space wherein a leak of
hazardous substances from an underground storage tank may be detected before it enters the environment;

n. "Substantially modify" means construction at, or restoration, refurbishment or renovation of, an existing facility
which increases or decreases the in-place storage capacity of the facility or alters the physical configuration or impairs
or affects the physical integrity of the facility or its monitoring systems;

o. "Test" or "testing" means the testing of underground storage tanks in accordance with standards adopted by the
department;

p. "Underground storage tank" means any one or combination of tanks, including appurtenant pipes, lines, fixtures,
and other related equipment, used to contain an accumulation of hazardous substances, the volume of which, including
the volume of the appurtenant pipes, lines, fixturesand other related equipment, is 10% or more below-the ground.
"Underground storage tank" shall not include:

(1) Farm or residential tanks of 1,100 gallons or less capacity used for storing motor fuel for noncommercial
purposes;

(2) Tanks used to store heating oil for on-site consumption in a nonresidential building with a capacity of 2,000

• gallons or less;

(3) Tanks used to store heating oil for on-site consumption in a residential building;

(4)-Septic tanks installed in compliance with regulations adopted by the department pursuant to "The-Realty
Improvement Sewerage and Facilities Act (1954)," P.L. 1954, c. 199 (C. 58:11-23 et seq.);

(5) Pipelines, including gathering lines, regulated under the "Natural Gas Pipeline Safety Act of 1968," Pub.L.90-
481 (49 U.S.C. § 1671 et seq.), the "Hazardous Liquid Pipeline Safety Act of 1979," Pub.L.96-129 (49 U.S.C. § 2001 et
seq.), or intrastate pipelines regulated-under State law;

-(6) Surface impoundments, pits, ponds, or lagoons, operated in compliance -with regulations. adopted by the
department pursuant-to the "Water Pollution Control:Act," P.L. 1977, c. 74 (C. 58:10A-1 et seq.);

(7) Storm water or wastewater collection systems operated in compliance with regulations adopted- by the
department pursuant-to the "Water Pollution Control Act";

(8) Liquid traps or associated gathering lines directly related to oil or gas production and gathering operations;

(9) Tanks situated in an underground area, including, but not -limited to, basements, cellars, mines, drift shafts, or
tunnels, if the storage tank is situated upon or above the surface of the floor, or storage tanks located belowthe surface
of the -ground which are equipped with secondary containment and are uncovered so as to allow visual- inspection of the
exterior of the tank; and

(10) Any pipes, lines, fixtures, or other equipment connected to any tank exempted from the provisions of this act
pursuant toparagraphs (1) through (9) of this subsection;

q. "Wellhead protection area" means an aquifer area described in a plan view around a well, from within which
groundwater flows to the well and through which groundwater pollution, if it occurs, may pose a significant threat to the
water quality of the well. The wellhead protection area is delimited by the use of time-of-travel and hydrologic
boundaries;

r. -"U• gulated-heatin-g ihTaf-ik" mesany one or m-iodig-puitenant pipes, lines,
fixtures, and other related equipment, used to contain an accumulation of heating oil for on-site consumption in a
residential building, or those tanks with a capacity of 2,000 gallons or less used to store heating oil for on-site
consumption in a nonresidential building, the volume of which, including the volume of the appurtenant pipes, lines,
fixtures and other related equipment, is 10% or more below the ground.

HISTORY: L. 1986, c. 102, § 2; amended 1994, c. 14, § 1; 1999, c. 322, § 1, eff. July 4, 2000.

NOTES:
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Effective Dates:

Section 8 of L. 1999, c. 322 provides: "Section 7 of this act shall take effect immediately and the remainder of this
act shall take effect 180 days after enactment." Chapter 322, L. 1999, was approved on January 6, 2000.

Cross References:

Application for closing, transfer when discharges are from regulated underground storage tank, see 13..K-1 1.6.

Siting of structure, equipment for groundwater remedial action, see 40:55D-66.8.

Groundwater remedial action; contents of application for permit, request for consent; definitions, see 58:10A-7.2.

Penalty for failure to register underground storage tank; exceptions.,-see 58:1OA-37.22.

Definitions, see 58:10-23.11 g4.

Administrative Code:

1. N.J.A.C. 7:26B-5.3, CHAPTER 26B. INDUSTRIAL SITE RECOVERY ACT RULES, Regulated underground
.storage tank waiver.

LexisNexis (R) Notes:

NJ ICLE

1. New Jersey Environmental Law 11.19 Underground Storage of Hazardous Substances

LexisNexis 50 State Surveys, Legislation & Regulations

1. Underground Storage Tanks

2. Water Quality
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:1OA-23 (2008)

§ 58:1 OA-23. Registration of underground storage facilities

a. The owner or operator of a facility shall, within 180 days of the effective date of this act, on forms and in a manner
prescribed by the commissioner, register that facility with the department. The department may extend the registration
period for an additional 180 days.

b. The commissioner shall, within 120 days of the effective date of this act and pursuant to the "Administrative
Procedure Act," P.L. 1968, c.410 (C.52.:14B-1 et seq.), adopt rules and regulations to provide.forthe registration of all
facilities in the State, prescribing the forms and procedures therefor.

• This registration shall require the following:

(1) The name and address of the owner and operator of the facility;

(2) A site plan of the facility indicating the number and location-of-the underground-storage-tanks;

(3) The date of installation of each of the underground storage tanks;

(4) Any other relevant information requested by the commissioner.

These rules and regulations shall provide for the periodic, but in no case more frequent than annual, certification by
the owner or operator of the facility that the information contained on the registration remains unchanged. The owner or
operator of a facility shall, within 30 days of completing the activities for which a permit was acquired pursuant to
section 4 of this act, register or reregister, as the case may be, in accordance with the provisions of this section.

HISTORY: L. 1986, c. 102,-§ 3; amended 1991, c. 1, § 1.

NOTES:

Cross References:

Conditions for awarding financial assistance, see 58:1 OA-3 7.7.

Administrative Code:

.. . 4 NJ.. . 7:(6C-1J.2, CHAPTER 26C. DEPARTMENT OVERSIGHT OF THE REMEDIATION OF
CONTAMINATED SITES, Application for loans and grants.

LexisNexis (R) Notes:

NJ ICLE

1. Commercial Real Estate Transactions in New Jersey 6.2 Overview of Environmental Law
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N.J. Stat. § 58:1OA-24 (2008)

§ 58:10A-24. Permit for modification

An owner or operator of a facility proposing to replace, install, expand or substantially modify the facility shall obtain
a permit therefor from the commissioner. The commissioner shall not issue a permit unless the owner or operator
demonstrates that:

a. The facility is constructed of materials that meet or exceed the standards contained in, and is installed in a
manner consistent with, the State-Uniform Construction Code adopted pursuant to the "State Uniform Construction
Code Act," P.L. 1975, c. 217 (C. 52:27D-119 etseq.) and with the rules and regulations adopted pursuant to this act;

b. The facility is equipped with either an approved method of secondary containment or a monitoring system;

c. The facility utilizes corrosion control features necessary to protect the structural integrity of underground storage
tanks susceptible to corrosion:

HISTORY:L. 1986, c. 102, 4, eff. Sept. 3, 1986.

LexisNexis 50 State Surveys, Legislation & Regulations
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TITLE 58. WATERS AND WATER SUPPLY

CHAPTERI0A, CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-24.1 (2008)

§ 58:1OA-24.t. No tank services on underground storage tank; exceptions

a. Except as provided in subsection b. of this section, a person shall not perform, except in accordance with the
provisions of this act, tank services on an underground storage tank at an underground storage tank site required for
purposes of complying -with the provisionslof P.L. 1986, c. 102 (C. 58:10A-21 et seq.), including, but not limited to,
tank testing, tank installation, tank-removal, tank repair, installation of monitoring systems, and subsurface evaluations'
for corrective action, closure, and corrosivity. Except as provided in subsection b. of this section, a person shall not
perform, except in.compliance with the provisions of this act, tank testing, tank installation, tank removal, tank closure,
or subsurface evaluations for corrective action, closure or corrosivity on an unregulated heating oil tank. Routine
maintenance performed on appurtenant pipes, lines, fixtures, and other related equipment on an unregulated heating oil
tank may be performed by a person who is not certified pursuant to section 3 of P.L. 1991, c. 123 (C. 58:1 OA-24.3).

b. Subsection a.-of this section-shall not apply to a person performing tank closure on an underground storage tank
located-on a- farm or-an unregulated-heating oil tank located on a farm. A person-performing tank closure on an
-underground-storage tank located on a farm or an unregulated heating oil tank located on a farm shall comply with the
guidelines and the criteria. established pursuant to subsection c. of this section. For the purposes of this section, "farm"
shall mean land that qualifies for a special tax assessment pursuant to the "Farmland Assessment Act of 1964," P.L.
1964, c. 48 (C. 54:4-23.1 et seq.), or any land less than five acres in area that would otherwise qualify for that farmland
assessment and that has produced agricultural or horticultural products with a wholesale value of $ 10,000 or more
annually for at least the two successive years immediately preceding the year in which the tank removal is performed.

i
c. Within 90 days of the effective date of P.L. 1997, c. 430, the department shall implement guidelines establishing

a protocol for the performance of tank closures on a farm. Within 18 months of the effective date of P.L. 1997, c. 430,
the Department of Environmental -Protection, in consultation with the Department of Agriculture and the State Soil
Conservation Committee, shall, pursuant to the "Administrative Procedure Act," P.L. 1968, c. 410 (C. 52:14B-1 et seq.),
adopt criteria for the-performance of tank-closures on farms. Both the guidelines and the criteria shall be developed with
the objectives of reducing the cost and increasing the efficiency of the process of tank closure while also ensuring
environmental protection and public safety.

HISTORY: L. 1991, c. 123, § 1; amended 1997, c. 430, § 1; 1999, c. 322, § 2, eff. July 4, 2000.

-NOTES:- -

Effective Dates:

Section 8 of L. 1999, c. 322 provides: "Section 7 of this act shall take effect immediately and the remainder of this
act shall take effect 180 days after enactment." Chapter 322, L. 1999, was approved on January 6, 2000.

Cross References:

Services on underground storage tanks by certified persons; exceptions, see 58:1OA-24.2.

LexisNexis (R) Notes:
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§ 58:10A-24.2. Services on underground storage tanks by certified persons; exceptions

a. A business firm shall not engage in the business of performing services on underground storagetanks at
underground storage tank sites for purposes of complying with the requirements of P.L. 1986, c. 102 (C. 58:10A-21 et
seq.),-or tank testing, tank installation, taik removal, tank closure, or subsurface evaluations for corrective action,
closure or corrosivity on an unregulated heating oil tank, unless the business firm has been certified in accordance with
section 3 of P.L. 1991, c. 123 (C. 58:]OA-24.3), by certification of the owner, or, in the case of partnership, a partner in
the firm, or, in the case of a corporation, an executive officer of the corporation.

b. Except as provided pursuant to subsection b. of section 1 of P.L. 1991, c. 123 (C. 58:10A-24.1), any service
performed on an underground storage tank at an underground storage tank site for the purpose of complying with the

O provisions of P.L. 1986, c. 102 (C. 58:10A-21 et seq.), or tank testing, tank installation, tank removal, tank closure, or
subsurface-evaluations for corrective action, closure or corrosivity on an unregulated-heating oil tank,--shall be
-performed-byor under the inummediate on-site-supervision of, aperson certified by the-department-in accordance -with
section 3 of P.L. 1991, c. 123 (C. 58:10A-24.3).

c. A business firm or other person performing well drilling or pump installation services at the site of an
underground storage tank or an unregulated heating oil tank who is licensed to perform such services pursuant to section
7 of P.L. 1947, c. 377 (C. 58:4A,-11), shall not be required to be certified pursuant to section 3 of P.L. 1991, c. 123 (C.
58:10A-24.3), or to perform those services under the supervision of a person certified thereunder.

d. Professional engineers licensed pursuant to P.L. 1938, c. 342 (C. 45:8-27 et seq.) shall be exempt from the
certification requirements of section 3 of P.L. 1991, c. 123 (C. 58:10A-24.3) and from the payment of a-recertification or
renewal fee required pursuant to section 4 of that act (C. 58:1 OA-24.4), but shall be required to obtain a-certification card
issued by the department at no charge and to make the card available for inspection by a State or local official when
performing tank services on an underground storage tank at an underground storage tank site or on an unregulated
heating oil-tank. Professional engineers exempt pursuant to this subsection shall be required to attend a department
approved ITaining course on the department's rules and regulations concerning underground storage tanks within one
year of certification or recertification.

e. A plumbing contractor, as defined~pursuant to section 2 of P.L. 1968, c. 362 (C. 45.14C-2), engaged in the
installation, repair, testing, or closure of a waste oil underground storage tank shall be exempt from the certification
r.equi•ements-os-ecff6i3 of P.L. 199 1,c. 123 (C.-58:10A-24_3) and from payment of a recertification or renewal fee
required pursuant to section 4 of that act (C. 58:1 OA-24.4), but shall be required to obtain a certification card issued by
the department at no charge and to make the card available for inspection by a State or local official when performing
tank services on an underground storage tank. Plumbing contractors exempt pursuant to this subsection shall be required
to attend- a department approved training course on the department's rules and regulations concerning underground
storage tanks within one year of certification or recertification. A plumbing contractor engaged in the installation, repair,
testing, or closure of an unregulated heating oil tank or an underground storage tank that is not a waste oil tank shall be

Aft required to comply with section 3 of P.L.. 1991, c. 123 (C. 58:10A-24.3).

HISTORY: L. 1991, c. 123, § 2; amended 1997, c. 430, § 2; 1999, c. 322, § 3, eff. July 4, 2000.
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NOTES:

Effective Dates:

Section 8 of L. 1999, c. 322 provides: "Section 7 of this act shall take effect immediately and the remainder of this
act shall take effect 180 days after enactment." Chapter 322, L. 1999, was approved on January 6, 2000.
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N.J Stat. § 58:10A-24.3 (2008)

§ 58:1OA-24.3. Examinations for certification to perform services on underground storage tanks

a. The department shall establish and conduct examinations for certifying that a person is qualified to perform services
on underground storage tanks at underground storage tank sites for purposes of complying with the provisions of
P.L.1986, c. 102 (C.58:1OA-21 et seq.) and for tank testing, tank installation, tank removal, tank closure, or subsurface
evaluations for corrective action, closure or corrosivity on unregulated heating oil tanks. Application to the department
for examination for certification shall be made in a manner and on such forms as may be prescribed by the department.
The department may prescribe training or continuing education, experience or other requirements as a condition for
taking a certification examination, or for recertification. The filing of an application shall be accompanied by a
nonrecoverable application fee of $ 35.00 to cover the costs of processing the application and conducting examinations.
No person shall be certified by the department unless he or she satisfactorily completes the examination and satisfies
any other requirements of this act [C.58:1OA-24.1 et seq.], .or of the department adopted pursuant thereto.

b: Notwithstanding the provisions of subsection a. of this section, any person-who files, within 300 days-of-the
effective date [Apr. 25, 19911 of this act, an application for certification under this-subsection, and demonstrates to the
department that he or she has adequately performed services on underground storage tanks at underground storage tank
sites for at least five consecutive years immediately preceding the filing of the application, shall be certified without
examination upon payment of an application and certification fee. Within one-year of.certification, a person certified
pursuant to this subsection shall submit to the department evidence of attendance at a department approved training
course on the department's rules and regulations concerning underground storage tanks. One year from the effective date
of this act, no person applying for certification pursuant to this subsection shall perform services requiring certification
until certified by the department.

c. A person certified pursuant to subsection b. of this section shall comply with the examination and-other
requirements adopted by the department pursuant to subsection a. of this section as a precondition for filing for a
renewal of a certification issued pursuant 'to subsection b. of this section.

d. The department may establish a general certification for tank services and on-site supervisory responsibilities,
and such other classes of certification for particular tank services or for on-site supervisory responsibilities as it deems
appropriate, and may establish separate training, examination and working experience requirements therefor. The
department shall establish a separate certification for tank testing, tank installation, tank removal, tank closure, and

- subsurface-evaluations-for-c errect-i-ve-at-ion-c-losure-or-corrlosivit-y-on-unregulated heating-oil-tanks -with-separate
training and examination requirements therefor. The certification program for persons who perform services on
underground storage tanks or on unregulated heating oil tanks shall include standards for pricing, customer service,
compliance with applicable rules and regulations,. adequate submissions to the department, and any other standards
relevant to the performance, qualifications, and business practices of persons or business firms seeking certification.
Any person certified to perform services on underground storage tanks at underground storage tank sites for purposes of
complying with the provisions of P.L.1986, c.102 (C.58:.IOA-21 et seq.) shall not be required to obtain a separate
certification to perform work on unregulated heating oil tanks.

HISTORY: L. 1991, c. 123, § 3; amended 1999, c. 322, § 4, eff. July 4, 2000; 2006, c. 58, § 6, eff. Aug. 2, 2006.
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NOTES:

Amendment Note:

2006 amendment, by Chapter 58, inserted the third sentence in d.

Publisher's Note: The bracketed material was added by the Publisher to provide a reference.

Effective Dates:

Section 8 of L. 1999, c. 322 provides: "Section 7 of this act-shall take effect immediately and the remainder of this
act shall take effect 180 days after enactment." Chapter 322, L. 17999, was approved on January 6, 2000.

Cross References:

Interim rules, regulations establishing certification program, see 58:10A-24.8.

Administrative Code:

1. N.JA.C. 7:14B-16.2, CHAPTER 14B. UNDERGROUND STORAGE TANKS, General requirements for
certification.
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N.J. Stat. § 58:10A-24.4 (2008)

§ 58:1OA-24.4. Certification, renewal

a. Certification shall be for a three-year period. Renewal of a certification, or recertification, shall be made to the
department at least 60 days prior to the expiration date of the certification, and shall be accompanied by evidence of
attendance at a department approved training course, within the preceding 12 months, on the department's rules and
regulations concerning underground- storage tanks or on tank testing, tank installation, tank removal, tank closure, or
subsurface evaluations for corrective action, closure or corrosivity on unregulated heating oil tanks. Certification shall
not be transferable. No certification or recertification shall be issued until a certification fee of $ 250.00 has been paid in
full to the department. Application and certification fees shall be in an amount sufficient to cover the costs to the
department of administering and enforcing!the .provisions of this act and may be adjusted by the department through the. adoption of rules and regulations pursuant to the "Administrative Procedure Act," P.L. 1968, c. 410 (C. 52:14B-I et
seq.). A person shall have 90 days from the expiration date of a certification to renew an expired certification, after
which date- the person shall be required to apply for-a-new certification. The-90-day grace period shall not entitle a

-person to-perform any services for-which certification is required.i

b. As a condition of certification or recertification, a business firm shall be required to provide the department with
evidence of financial responsibility for the performance of services provided pursuant to P.L. 1986, c. 102 (C. 58:10A-
21 et seq.), for the performance of tank testing, tank installation, tank removal, tank closure, or subsurface evaluations
for corrective action, closure or corrosivity on unregulated heating oil tanks, and for the cleanup or mitigation of a
hazardous substance discharge resulting from the performance of such services. Financial responsibility shall be in an
amount to be determined by the department but in no case less than $ 250,000. Financial responsibility may be in the
form of insurance, a surety bond, letter of credit, or other security posted with the department, or self-insurance, as may
be prescribed by the department. If the financial responsibility is in the form of insurance, a surety bond; or similar
device, the business firm shall promptly notify the department of any cancellation or change in coverage. Financial
responsibility in the amount and form required by the department shall be maintained for the-term of certification by the
business firm.

A copy of the certification shall be conspicuously displayed for public review in the business office of a firm
engaged in tank testing, tank installation, tank removal, tank closure, or subsurface evaluations for corrective action,
closure or corrosivity on unregulated heating oil tanks or engaged in providing services for underground storage tanks at
underground storage tank sites. If a firm maintains a business office at more than one location, the certification shall be
con sicu ls-disiaa- -ac i -a .. . . ..------.---------------- __

HISTORY: L. 1991, c. 123, § 4; amended 1999, c. 322, § 5, eff. July 4, 2000.

NOTES:

Effective Dates:

Section 8 of L. 1999, c. 322 provides: "Section 7 of this act shall take effect immediately and the remainder of this
- act shall take effect 180 days after enactment." Chapter 322, L. 1999, was approved on January 6, 2000.
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CHAPTERO0A. CONTROL OF WATER POLLUTION
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N.J. Stat. § 58:1OA-24.5 (2008)

§ 58:IOA-24.5. Denial, revocation, etc. of certification

a. The department may deny, suspend, revoke, or refuse to renew a certification for good cause, including:

(1) a violation, or abetting another to commit a violation, of any provision of this act, or of P.L.1986, c.102
(C.58:10A-21 et seq.), or rule or regulation adopted, or order issued under either act;

(2) making a false statement on an application for certification or other information required by the department
pursuant to this act, or P.L.1986-c.102;

(3) misrepresentation or the use of fraud in obtaining certification, in performing tank testing, tank installation, tank
removal, tank closure, or subsurface evaluations for corrective action, closure or corrosivity on an unregulated heating
oil tank, or in performing underground storage tank services;

(4) failure to meet the-standards or requirements of the certification program, including standards.relevant to the
performance,-qualifications, aridbusiness practices of persons or business-firms who perform tankservices.

b. Before suspending, revoking, or refusing to renew a certification, the department shall afford the applicant or
certificate holder an opportunity to be heard in accordance with the provisions of the "Administrative Procedure Act,"
P.L.1968, c.410 (C.52:14B-1 et seq.).

c. Suspension, revocation, or refusal to renew a certification shall not bar the department from pursuing against the
applicant or certificate holder any other lawful remedy available to the department.

d. Any business firm or person whose certification is revoked shall be ineligible to apply for certification for three
years from the date of the revocation.

e. If the department has reason to believe-that a condition exists that poses an imminent threat to the public health,
safety or welfare, it may order the certificate holder to cease operations pending the outcome of the hearing.

HISTORY: L. 1991, c. 123, § 5; amended 1999, c. 322, § 6, eff. July 4, 2000; 2006, c. 58, § 7, eff. Aug. 2 2006.

NOTES:

.-...Amendment-Note- . . -. - . . .. . .

2006 amendment, by Chapter 58, added a.(4); and in a.(3), deleted "or" following "the use of fraud in obtaining
certification", inserted "in" preceding "performing tank testing" and preceding "performing underground storage tank
services", and made minor stylistic changes.

Effective Dates:

Section 8 of L. 1999, c, 322 provides: "Section 7 of this act shall take effect immediately and the remainder of this
act shall take effect 180 days after enactment." Chapter 322, L. 1999, was approved on January 6, 2000.
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§ 58:1OA-24.6. Violations, penalties

a. If a person violates any of the provisions of this act or any rule or regulation adopted, or order issued, thereunder,
the department may institute a civil action in a court of competent jurisdiction for injunctive or other appropriate relief
to prohibit and prevent the violation, and the court may proceed in the action in a summary manner.

b. Any person who violates the provisions of this act, or any rule or regulation adopted, or order issued, hereunder,
is liable to a civil administrative penalty of not more than $ 5,000 for the first offense, not more than $ 10,000 for the
second offense, and $ 25,000 for the third and each subsequent offense. If the violation is of a continuing nature, each
day of violation subsequent to receipt of an order to cease the violation constitutes an additional, separate and distinct
offense. No civil administrative penalty shall be levied except subsequent to the notification of the violator by certified
mail or personal service. The notice-shall include a reference to the section of the statute, regulation, order or permit
condition violated; a concise-statement of-the facts alleged to constitute-the violation; a statement of the amount of the
civil penalty-to be-imposed; and a-statement of the violator's-right to a hearing: The violator-shall-have-20-days-from
receipt ofnotice-Within which to deliver to the department a written request for a hearing. Subsequent to the hearing and
upon a finding that a violation has occurred, the department may issue a final order assessing.the amount of the penalty.
Ifno hearing is requested; the notice shall become a final order upon the expiration of the 20-day period.TPayment of the
penalty is due when a final order is issued or when the notice becomes a final order. Agreement to, or payment of a civil
administrative penalty shall not be deemed to affect the availability of any other enforcement provision in connection
with the violation for which the penalty is levied.

c. Any person who violates the provi sions of this act, is liable to a civil penalty of not more than $ 5,000 for the first
offense, not more than $ 10,000 for the second offense, and $ 25,000 for the third and each subsequent offense. Any
person-violating-an administrative order issued pursuant to subsection b. of this section; or a-court- order issued pursuant
to subsection a. of this section, or who fails to pay a civil administrative penalty when due and owing as provided in
subsection b. of this section, is subject to'a civil penalty not to exceed $ 25,000 per day of-the violation. Each day's
continuance of a violation constitutes a separate and distinct violation. Any penalty imposed under this subsection may
be recovered with costs in a summary proceeding pursuant to "the penalty enforcement law" (N.J.S. 2A:58-1 et seq.).
The Law Division of the Superior Court shall have jurisdiction to enforce "the penalty enforcement law."

d. The department may compromise and settle any claim for a penalty under this section in such amount as the
.department-may-determine .to-be-appropriate -and equi-table-undur-all-of-the-4ircumstances 7 .-. .

e. Any person who fails to contest or, to pay, in whole or in part, a penalty imposed pursuant to this section, or who
fails to agree to a payment schedule therefor, within 30 days of the date that the penalty is due and owing, shall be
subject to an interest charge on the amount of the penalty from the date that the amount was due and owing. The rate of
interest shall be that established by the New Jersey Supreme Court for interest rates on judgments, as set forth in the
Rules Governing the Courts of the State of New Jersey.

f. The penalty provisions of this section shall be in addition to such penalties as may be assessable pursuant to
section 12 of P.L.1986, c.102 (C.58:IOA-32) for violations of that act.
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g. All penalties, monies, and any interest thereon, assessed and collected pursuant to this section shall be deposited
into the "New Jersey Spill Compensation Fund," established pursuant to section 10 of P.L. 1976, c. 141 (C. 58:10-23.11 i)
for use for any of the authorized purposes of the fund. The pro')isions of this subsection shall not apply to penalties
assessed and collected pursuant to section 12 of P.L. 1986, c. 102 (C.58.:10A-32).

HISTORY: L. 1991, c. 123, § 6.

LexisNexis (R) Notes:

CASE NOTES

1. Pursuant to N.J. Stat. Ann. § 58:10-23.1 If the New Jersey Department of Environmental Protection (DEP), may
issue a directive to remediate environmental violations or order a facility closed, and-then seek to have its directives
enforced. However, the availability of this option does not bar DEP from instead filing a direct civil action seeking
injunctive relief pursuant to NJ. Stat. Ann. §§. 58:10-23.1 lu for violations of the New Jersey Underground Storage
Tank Act (USTA), N.J.S.A. § 58:10A-21 to -37. Department of Environmental Protection v. Kafil, 395 NJ Super. 597,
930 A.2d- 45 7, 2007 N.J. Super. LEXIS 294 (App.Div. 2007).

2. Pursuant to N.J. Stat. Ann. § 58:10-23. ]f, the New Jersey Department of Environmental Protection (DEP), may
issue a directive to remediate environmental violations or order a facility closed, and then seek to have its directives
enforced. However, the availability of this option does not bar DEP from instead filing, a direct civil action seeking
injunctive relief pursuant to NJ Stat. Ann. §§. 58.:10-23. ] lu for violations of the New Jersey Underground Storage
Tank Act (USTA), NJ.S.A. § 58:10A-21 to -37. Department of Environmental Protection v. Kafil, 395 N.J. Super: 597,
930-A.2d 457, 2007 N.J. Super. LEXIS 294 (App.Div. 2007).

NJ ICLE

1. Commercial Real Estate Transactions in New Jersey 6.2 Overview-of Enviironmental Law
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* THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***
*** FIRST ANNUAL SESSION (P.L. 2008- CH. 50 & J.R. 3) ***

*** ANNOTATIONS CURRENT THROUGH JULY 22, 2008 ***

TITLE158. WATERS AND WATER SUPPLY
CHAPTER I0A. CONTROL OF WATERPOLLUTION

GOTO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:1 OA-24- 7 (2008)

§ 58:1OA-24.7. Guidelines, rules, regulations

The Department of Environmental Protection shall, within 120 days of the effective date of this section, establish
guidelines to implement the provisions of this act, and shall, within 180 days of the effective date of this section,
establish rules and regulations for such implementation.

HISTORY: L. 1999, c. 322, § 7, eff. Jan. 6, 2000.

NOTES:

Effective Dates:

Section 8 of L. 1999, c. 322 provides: "Section 7 of this act shall take effect immediately and the remainder of this
act-shall take effect 180 days after enactment." Chapter 322, L. 1999, was approved on-January 6, 2000.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 10A. CONTROL-OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-24.8 (2008)

§ 58:1OA-24.8. Interim rules, regulations establishing certification program

a. Notwithstanding the provisions of the "Administrative Procedure Act," P.L.1968, c.410 (C.52:14B-1 et seq.) to the
contrary, the Department of Environmental Protection shall adopt, after notice, interim rules and regulations establishing
a program for the certification of persons qualified to perform tank testing, tank installation, tank removal, tank closure,
or subsurface evaluations for corrective action, closure or corrosivity on unregulated heating oil tanks as provided in
P.L.1999, c.322 within 60 days after the effective date [Aug. 2, 2006] of this act. The rules and regulations shall be
effective as regulations immediately upon filing with the Office of Administrative Law and shall be effective for a
period not to exceed 18 months, and may, thereafter, be amended, adopted or readopted by the department in accordance
with the provisions of the "Administrative Procedure Act."

b. Upon the adoption of interim rules and regulations pursuant to this section, a grant or loan from the fund to close
or replace an unregulated heating oil tank-may only-be-made to reimburse the-applicant for work performed by a person
certified pursuant to section 3 of P.L..1 991, c.123 (C.-58:IOA2--24.3).

HISTORY: L. 2006, c. 58, § 8, eff. Aug. 2, 2006.

NOTES:

Publisher's Note: The bracketed material was added by the Publisher to provide a reference.
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TITLE•58. WATERS AND WATER SUPPLY
CHAPTER: 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58.1OA-24.9 (2008)

§ 58:10A-24.9. Required DEP submissions copied to municipality

Any person who performs tankinstallation, tank removal, tank closure, or subsurface evaluations for corrective action,
closure or corrosivity on an unregulated heating oil tank shall provide to the governing body of the municipality in
which the tank is located, copies of any submissions required by the Department of Environmental Protection
concerning the tank installation, tank removal, tank closure, and-subsurface evaluations for corrective action, closure or
corrosivity on an unregulated heating oil tank-within 10 days after their submission to the department.

HISTORY: L. 2006, c. 58, § 9, eff. Aug. 2, 2006.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 1 0A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

NJ. Stat. § 58:10A-25 (2008)

§ 58:1OA-25. Rules, regulations

a. The commissioner shall, witlhin one year of the effective date of P.L.1986, c.102 (C.58d10A-21 et seq.), adopt,
pursuant to the "Administrative Procedure Act," rules and regulations which:

(1) Establish a schedule for the testing of all facilities, taking into account the age of the underground storage tank,
the hazardous substance stored therein, the proximity of the underground storage tank to potable water supplies, and the
soil resistivity and other corrosive conditions which may-precipitate a discharge, and for the periodic testing for
structural integrity of facilities utilizing secondary containment which do not incorporate a monitoring system, and the
reporting of results thereof to the department;

(2) Establish standards for the construction, installation, and operation of new and existing underground storage
tanks, iincluding standards for secondary containment, monitoring systems, release detection systems, corrosion
protection, spill prevention, and-overfill prevention, and-other underground storage tank equipment. The-standards
adopted pursuant-to this paragraph §hall be substantially identical to the relevant standards adopted-by-the United States
Environmental Protection Agency pursuant to 42 U.S.C. § 6991 et seq. for the regulation of underground storage tanks.
The standards adopted by the department for any underground storage tank not regulated pursuant to 42 U.S. C. § 6991
et seq. shall not be more stringent than -the standards adopted by the United States Environmental Protection Agency for
underground storage tanks regulated pursuant to 42 U.S. C. § 6991 et seq. Notwithstanding any other provision in this
paragraph to the contrary, standards adopted by the department for any underground storage tank located in a wellhead
protection area may be more stringent than the standards adopted by the United States Environmental Protection Agency
for underground storage tanks -pursuant to 42 U.S.C. § 6991 et seq.;

(3) (Deleted by amendment, P.L.1994, c.14).

(4) Require the maintaining of records of any monitoring or leak detection system, inventory control system or
underground storage tank testing system;

(5) Require the reporting of any discharges and the corrective action taken in response to a discharge from an
underground storage tank;

(6) Require the taking of correctite action in response to a discharge from an underground storage tank by the
owner-or operatorof the underground storage tank,-- ...................... -...

(7) Require the owner or operator of an underground storage tank to prepare plans for the closure of an underground
storage tank to prevent the future discharge of hazardous substances into the environment;

(8) Require the maintaining of evidence of financial responsibility for taking corrective action and compensating
third parties for bodily injury and property damage caused by a discharge; and

(9) (Deleted by amendment, P.L. 1994, c. 14).

(10) Require the notification of the department and local agencies of the existence of any operational or
nonoperational underground storage tanks.
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b. In developing the regulations required pursuant to.this section the department shall consider the regulations
concerning underground storage tanks adopted by the United States Environmental Protection Agency pursuant to the
"Hazardous and Solid Waste Amendments of 1984," Pub.L.98-616 (42 U.S.C. § 6991 et al.) and shall use the
recommendations and standard procedures of the following organizations:

(1) American Petroleum Institute (API), 1220 L Street, N.W., Washington, D.C. 20005;

*(2) American Society for Testing and Materials (ASTM), 1916 Race Street, Philadelphia, Pennsylvania 19103;

(3) NACE International, P.O. Box 218340, Houston, Texas 77218;

(4) National Fire Protection Association (NFPA), I Batterymarch Park, P.O. Box 9101, Quincy, Massachusetts-
02269; and

(5) Underwriters Laboratories (UL), 333 Pfingston Road, Northbrook, Illinois 60062.

c. The Department of Community Affairs shall adopt in the State Uniform Construction Code the rules and
regulations adopted by the department pursuant to this section within 60 days.

HISTORY: L. 1986, c. 102, § 5; amended 1994, c. 14, § 2.

NOTES:

Cross References:

Requirements-to meet standards for underground storage tanks, see 58:1 OA-29.

Definitions relative to upgrade, remediation, closure of underground storage tanks, see 58:1OA-37.2.

Imposition of annual surcharge., see 58:1 OA-3 7.18&

Administrative Code:

1 N.J.A.C. 19.-31-11.2, NEW JERSEY ECONOMIC DEVELOPMENT AUTHORITY, Definitions.

- 2. N.J.A.C. 19:34-11.J11, NEW JERSEY ECONOMIC DEVELOPMENT AUTHORITY, Fees.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-26 (2008)

§ 58:1OA-26. Monthly inspections

Monitoring systems shall be installed, maintained, and operated in accordance with the manufacturer's requirements.
Each monitoring system shall be inspected at least mionthly to determine that it is functionally unimpaired.

HISTORY: L. 1986, c. 102, 6, eff. Sept. 3, 1986.
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TITLE 58. WATERS AND WATER SUPPLY

CHAPTER I OA. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:1OA-27 (2008)

§ 58:1OA-27. Inventory records

The owner or operator of a facility shall maintain inventory records for each underground storage tank which shall, at
a-minimum, record daily hazardous substance transfers and a periodic average. These records shall be maintained at the
site of the facility for at least one year.

HISTORY: L. 1986, c. 102, 7, eff. Sept. 3, 1986.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 1 A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED -STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-28 (2008)

§ 58:10A-28. Leaks, discharges

a. If the inventory records maintained pursuant to section 7 of this act or a monitoring system indicates a leak or
discharge, the owner or operator of the facility shall, within 24 hours of discovery, notify the department and the
appropriate local health agencies of the leak or discharge.

b. Upon notification, the department shall promptly conduct an inspection to determine the extent and impacts of
the leak or discharge.

c. Upon a finding that the leak or discharge is not an imminent threat to the proximate groundwater resources or
public health or safety, the commissioner shall order the owner of the underground storage tank to remove, replace, or
repair the underground storage tank, establish a date by which the removal, replacement, or repair shall be effected, and
take any other action, or require the owner of the tank to take any action, necessary to abate, contain, clean up, or
remove, or any combination thereof, the leak or discharge.

d. Upon a finding that the-leak or discharge has enteredtor threatens groundwater resources or public health or
safety, the commissioner shall order the immediate removal of the contents of the underground storage tank, and shall
take, or require the owner of the underground storage tank to take, all other appropriate actions necessary to abate,
contain, clean up, or remove, or. any combination thereof, the discharge.

e. If the commissioner provides for the removal, replacement or repair of an underground storage tank by any
person other than the owner, or takes other appropriate actions necessary to mitigate the adverse effects of a leak or
discharge, the costs of these measures shall be borne by the owner of the-underground storage tank.

HISTORY: L. 1986, c. 102, § 8; amended 1991, c. 1, § 2.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat'ý § 58:.10A-29 (2008)

§ 58:1OA-29. Requirements to meet standards for underground storage tanks

a. The department shall adopt rules and regulations, !pursuant to the "Administrative Procedure Act," P.L. 1968, c.410
(52:14B-1 et seq.), requiring the owner or operator of-a facility to meet the standards for the construction, installation,
and operation of new and existing underground storag e tanks, including standards for secondary containment,
monitoring systems, release detection systems, corrosion protection, spill prevention, and overfill prevention, and other
underground storage tank equipment adopted pursuant to paragraph (2) of subsection a. of section 5 of P.L. 1986, c. 102
(C.58:1OA-25). The deadlines for compliance with.the standards-shall be identical to those deadlines established by the
United States Environmental Protection Agency pursuant to 42 U.S.C. s.6991 et seq. for all underground storage tanks,
including those underground storage tanks not regulated pursuant to 42 U.S.C. s.6991 et seq.

b. Notwithstanding the provisions of subsection a. of this section to the contrary, and except as provided in section
2 of P.L.1998, c.59 (C.58:1OA-29.1), the deadline for-compliance for underground-storage tanks with a capacity of over
2,000_gallons used to store heating oil for onsite consumption in-a-non-residential btiilding-shall-be five years after the-
deadline established-pursuant to subsection a.-of this section.

HISTORY: L. 1986, c. 102, § 9; amended 1991, c. 1, § 3; 1994, c. 14, § 3; 1998, c. 59, § 1, eff. July 30, 1998.

NOTES:

Cross References:

Requirement for contract for leak detection testing, see 58:10A-29.1.

Awarding of-financial assistance, see 58:10A-3 7.5.

Administrative Code:

1. N.J.A.C. 7:50-6.85, CHAPTER 50. PINELANDS COMPREHENSIVE MANAGEMENT PLAN, Individual
wastewater treatment facility and petroleum tank maintenance.

2. N.JA.C. 19:31-11.4, NEW JERSEY ECONOMIC DEVELOPMENT AUTHORITY, Amount and terms of
financial assistance and conditional hardship grants.

3. N.J.A.C. 19:31-11.6, NEW JERSEY ECONOMIC DEVELOPMENT AUTHORITY, Application for financial
assistance.

LexisNexis (R) Notes:

NJ ICLE

1. New Jersey Environmental Law 11.19 Underground Storage of Hazardous Substances
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TITLE i58. WATERS AND WATER SUPPLY
CHAPTER I0A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-29.1 (2008)

§ 58:1OA-29.1. Requirement for contract for leak detection testing

The owner or operator of any underground storage tank with a capacity of over 2,000 gallons used to store heating oil
for onsite consumption in a non-residental building who does not mreet the deadline for compliance pursuant to
subsection a. of section 9 ofP.L.1986, c.102 (C.58:10A-29), shall, no later than December22, 1998, enter into a
contract for the provision of leak detection'-testing on the underground storage tank using a method that is accepted-by
the Department of Environmental Protection, which testing shall be performed no later than August 31, 1999 and at least
once every 36 months thereafter. The owner or operator of the-underground storage tank shall provide a copy of the
contract to the Department of Environmental Protection by December 22, 1998 and shall notify the department of the
results of the test within 15 days of its performance. If an owner or operator of an underground storage tank fails to
comply with the testing and notification requirements specified in this section, then the deadline for compliance shall
not be extended as provided in subsection b. of section 9 of P.L. 1986, c. 102 (C.58:10A-29) and the owner or operator
who fails to complywith the deadlines established in subsection a.-of sectibn 9 of P.L. 1986, c. 102 shall be subject to
the penalties as provided in section 10-f-P .L. 1977, c.74-(C.58:iOA1 0).

HISTORY: L. 1998, c. 59, § 2, eff. July 30, 1998.

NOTES:

Cross References:

Requirements to meet standards for underground storage tanks, see 58:10A-29.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER I0A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-30 (2008)

§ 58.0A-30. Inspection authority

The department shall have the authority to enter, at reasonable hours, any property or place of business where
underground storage tanks or nonoperational storage tanks are or may be located to inspect any underground storage
tank or nonoperational storage tank, and to photograph any records related to the operation of an underground storage
tank or a nonoperational storage tank; to obtain samples or evidence of a discharge from any underground storage tank
or nonoperational storage tank, or from the surrounding air, soil, or surface or groundwater; and to conduct monitoring
or testing of any underground storage tank or nonoperational storage tank or the~surrounding air, soil or surface or
groundwater. The owner or operator of a facility or a nonoperational storage tank shall allow and cooperate with any
action taken by the department pursuant to the provisions of this section.

HISTORY: L. 1986, c. 102, 10, eff. Sept. 3, 1986.
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TITLE 58. WATERS AND WATER SUPPLY

CHAPTER 1 OA. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-30.I (2008)

§ 58: 1OA-30.1. Underground storage tank inspection program, established

There shall be established an underground storage- tank inspection program in the Department of Environmental
Protection pursuant to provisions of the amendment of subparagraph (b) of paragraph 6 of Article VIII, Section 11 of the
State Constitution, adopted at the 2003 general election and effective December 4, 2003 providing therefor.

HISTORY: L. 2004, c. 6, § 2, eff. Apr. 14, 2004.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-31 (2008)

§ 58:1OA-31. Rules, regulations

The commissioner may adopt, pursuant to the "Administrative Procedure Act," any rtiles and regulations in addition to
those required pursuant to this act, necessary to carry out the provisions of this act, including rules and regulations
imposing fees for the processing of initial registrations pursuant to section 3 of this act and for any renewal thereof, and
for processing permits required pursuant to section 4 of this act.

Registration fees shall be established for subsequent registrations and shall not exceed the estimated yearly cost of
implementing the provisions of this act. The commissioner may consider the size, contents and the location of the
underground storage tanks in establishing these fees. The fee that may be imposed upon the owner or operator of a
facility which comprises only two or more tanks used to store heating oil for on-site consumption in a residential
building, where no individual tank has a capacity of more than 2,000 gallons, may not exceed $ 100 for that facility for
*an initial registration-or a renewal thereofi-These fees shall be deposited in.the- General Fund. The Legislature shall
-annually appropriate to the-department an~amount equivalent to the amount anticipated -to be collected as fees charged-
under this section for the-purposes of administering the provisions of this act.

HISTORY: L. 1986, c. 102, § 11; amended 1992, c. 147, § 2.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 1 A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58.'1OA-32 (2008)

§ 58:1OA-32. Penalties

A person violating the provisions of this act is liable to the penalties prescribed in section 10 of P.L. 1977, c. 74 (C.
58:10A-10).

HISTORY: L. 1986, c. 102, 12, eff. Sept. 3, 1986.

NOTES:

Cross References:

Violations, penalties, see 58: 1OA-24.6.

-Enforcement action prohibited; exceptions., see- 58:1 0A=3 7.9.

Administrative Code:

1. N.J.A.C. 7.14B-12.3, CHAPTER 14B. UNDERGROUND STORAGE TANKS, Liability for compliance.

2. N.JA. C. 7:14B-12.4, CHAPTER i4B. UNDERGROUND STORAGE TANKS, Civil administrative penalties for
violations of N.J.A.C. 7:14B-13 and 16.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER I0A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58.:1OA-33 (2008)

§ 58:10A-33. Exemption

The owner or operator of a facility equipped with a monitoring system who has obtained a permit for groundwater
discharges-pursuant to section 6 of P.L. 1977, c. 74 (C. 58:10A-6) is exempt from the requirements of section 9 of this
act.

HISTORY: L. 1986, c. 102, 13, eff. Sept. 3, 1986.
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TITLE 58. WATERS AND WATER SUPPLY

CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-34 (2008)

§ 58:1 OA-34. Other powers unaffected

Nothing in this act shall be construed to limit the department's authority to respond to, or remove or clean up, a
discharge pursuant to the provisions of any other State or federal law.

HISTORY: L. 1986, c. 102, 14, eff. Sept. 3, 1986.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 1 OA. CONTROL OF WATER POLLUTION
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N.J. Stat. § 58:10A-35 (2008)

§ 58:10A-35. Local laws superseded

a. It is the intent of the Legislature that the program established by this act for the regulation of underground storage.
tanks constitute the only program regulating underground storage tanks in this State. To this end no municipality,
county, or political subdivision thereof shall enact any law or ordinance regulating underground storage tanks, and,
further, the enactment of this act shall supersede any law or ordinance regulating underground storage tanks enacted-by
a municipality, county or political subdivision thereof prior to the enactment of this act.

b. However, the department shall develop criteria for determining in which case a-municipal ordinance more
stringent than the provisions of this act is warranted. If the conditions in the municipality are deemed to meet the criteria
developed pursuant to this subsection, the ordinance is hereby deemed to be effective and not preempted and the
municipality may enforce and administer its provisions. The department shall have 180 days-to determine whether an
ordinance-meets the criteria developed pursuant to this section.

c. Any municipality, county or political subdivision may petition-the department for a modification-of any rule
adopted under this act.. The petition shall be forwarded to the department together with a written statement setting forth
allprovisions of the municipal ordinance which differ from the criteria identified, the reasons for the differences, and all
supporting facts and data. The department shall evaluate the petition using the criteria adopted under subsection b. of
this section and accept or reject the petition in a written statement which shall include the basis for the department's.
determination.

When the department determines that a rule change is justified it shall evaluate the applicability of that rule change
on a regional or areawide basis and modify the rules to provide areawide requirements as appropriate.

HISTORY: L. 1986,c. 102, 16, eff. Sept. 3, 1986.
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§ 58:1OA-36. Repealed by L. 1997, c. 235, § 23, eff. Aug. 30, 1997
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NJ Stat. § 58:1OA-37 (2008)

§ 58:1OA-37. Repealed by L. 1997, c. 235, § 23, eff. Aug. 30, 1997
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 1 OA. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-37.1 (2008)

§ 58:IOA-37.1. Short title. [Underground Storage TankFinance Act]

This act shall be known and may be cited as the "Underground Storage Tank Finance Act."

HISTORY: L. 1997, c. 235, § 1.

NOTES:

Cross References:

Definitions relative to upgrade, remediation, closure of underground storage tanks, see 58.]1OA-3 7.2.

Awarding of financial assistance, see 58:10A-37.5.

Conditions for awarding- financial assistance, see 58:10A-3 7.7.

-Insurance coverage for costs of remediation., see 58:1OA-3 7.11.

Memorandum of agreement relative to powers, responsibilities., see 58:10A-37.12.

Liens for financial assistance, see 58:10A-37.16.

Construction of act., see 58:10A-37.20.

Administrative Code:

1. N.J.A. C. 7:26C-11.2, CHAPTER 26C. DEPARTMENT OVERSIGHT OF THE REMEDIATION OF
CONTAMINATED SITES, Application for loans and grants.

2. N.JA.C. 19:31-11. 1, NEW JERSEY ECONOMIC DEVELOPMENT AUTHORITY, Applicability and scope.

3. N.J.A.C. 19:31-11.2, NEW JERSEY ECONOMIC DEVELOPMENT AUTHORITY, Definitions.
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CHAPTER 10A. CONTROL OF WATER POLLUTION
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N.J. Stat. § 58:.1OA-37.2 (2008)

§ 58: 1OA-37.2. Definitions relative to upgrade, remediation, closure of underground storage tanks

As used in this act [C.58:10A-37.1 through C.58:1OA4-37.23]:

"Applicant" means a person who files an-application for financial assistance from the Petroleum Underground
Storage Tank Remediation, Upgrade, and Closure Fund for payment of eligible project costs of a remediation-due to a
discharge of petroleum from a petroleum underground storage tank, for payment of eligible project costs of a
replacement or closure of a petroleum underground storage tank that is not regulated pursuant to P.L.1986, c.102
(C.58:10A-21 et seq.) or 42 U.S.C. § 6991 et seq., and for payment of eligible project costs of an upgrade or closure of a
regulated tank;

"Authority" means the New Jersey Economic Development Authority established pursuant to P.L.1974, c.80
(C.34:1B-1 et seq.);

"Closure" means the proper-closure-or-removal of-a petroleum:underground storage tank-necessary to meet all
regulatory requirements of federal, State, or local law;

"Commissioner" means the Commissioner of Environmental- Protection;

"Department" means the Department of Environmental Protection;

"Discharge" means the intentional or unintentional release by any means of petroleum from a petroleum
underground storage tank into the environment;

"Eligible owner or operator" means (I) any owner or operator, other than the owner or operator of a petroleum
underground storage tank storing heating oil for onsite consumption in a residential building, who owns or operates less
than 10 petroleum underground storage tanks in New Jersey, who has a net worth of less than $ 3,000,000 and who
demonstrates to the satisfaction of the authority, the inability to qualify for-and obtain-a commercial loan for all or part
of the eligible project costs, (2) the owner or operator of a petroleum underground storage tank storing heating oil for
onsite consumption in a residential building, (3) a public entity who owns or operates a petroleum underground storage
tank in New Jersey, or (4) an independent institution of higher education that owns or operates a petroleum underground
storage tank;

"Eligible project costs" means the reasonable costs for equipment, work or services required to effectuate a
remediation, an upgrade, or a closure which equipment, work or services are eligible for payment from the Petroleum
Underground Storage Tank Remediation, Upgrade, and Closure Fund. In the case of an upgrade or closure of a regulated
tank, eligible project costs shall be limited to the cost of the minimal effective system necessary to meet all the
regulatory requirements of federal and State law except that an eligible owner or operator who has met the upgrade
requirements pursuant to 42 U.SC. § 6991 et seq. or P.L.1986, c. 102 (C.58"OA -21 et seq.) may be awarded a loan
which shall not be limited to the cost of a minimal effective system, in order to finance the costs of the improvement or
replacement of tanks to meet State and federal standards as provided in subsection g. of section 5 of P.L.1997, c.235
(C.58:0OA-37.5). The limitation of eligible project costs to the minimal effective system shall not be construed to deem
ineligible those project costs expended to replace a regulated tank rather than to improve the regulated tank. An owner
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or operator may perform an upgrade or a closure beyond the minimal effective system in which case the eligible project
costs that may be awarded from the fund as financial assistance in the form of a grant shall be that amount that would
represent the cost of a minimal effective system. In the case of a remediation, replacement, or closure of a petroleum
underground storage tank that is unregulated pursuant to P.L.1986, c.102 (C58:10A-21 et seq.) or 42 U.S.C. § 6991 et
seql, eligible project costs shall include the cost to replace a tank with an above-ground or underground storage tank. In
the case of a remediation, eligible project costs shall not include the cost to remediate a site to meet residential soil
remediation standardsif the local zoning ordinances adopted pursuant to the "Municipal Land Use Law," P.L.1975,
c.291 (C.40:55DL1 et seq.) do not allow for residential use. Eligible project costs shall include the cost of a preliminary
assessment and site investigation, even if performed prior to the award of financial assistance from the fund if the
preliminary assessment and site investigation were performed after the effective date of P.L.1997, c.235;

"Facility" means one or-more-operational or nonoperational petroleum underground storage tanksunder single
ownership at a common site;

"Financial assistance" means a grant or loan or a combination of both that may be awarded by the authority from
the fund to an eligible owner or operator as provided in section 5 of P.L. 1997, c.235 (C. 58:1OA-3 7.5);

"Independent institution of higher education" means those institutions of higher education incorporated and located
in this State, which, by virtue of law or character or license, are nonprofit educational institutions empowered to grant
academic degrees and which provide-a level of education which is equivalent to the education provided by the State's
public institutions-of higher education as attested by the receipt of and continuation of regional accreditation by the
Middle States Association of Colleges and Schools, and which are eligible to receive State aid under the provisions of
the Constitution of the United States and the Constitution of the State of New Jersey. "Independent institution of higher
education" does not include any educational institution dedicated primarily to the preparation or training of ministers,
priests, rabbis, or other-professional persons in the field of religion;

"Operator" means any person in control of, or having-responsibility for, the daily operation of a facility;

"Owner" means any person who owns, a facility;

"Person" means any individual, partnership, corporation, society, association, consortium, joint venture, commercial
entity, or public entity, but does not include the State or any of its departments, agencies or-authorities;

"Petroleum" meanstal-hydrocarbons which are liquid-at one atmosphere pressure (760 millimeters or 29:92 inches
Hg)- and temperatures between -20 F and 120 F-(-29 C and 49 C), and all hydrocarbons which are discharged in-a liquid
state at or nearly at atmospheric pressure at temperatures in excess of 120 F (49 C) including, but not limited to,
gasoline, kerosene, fuel oil, oil sludge, oil refuse, oil mixed with other wastes, crude oil, and purified hydrocarbons that
have been refined, re-refined, or otherwise processed for the purpose of being burned as a fuel to produce heat orusable
energy or which is suilable for use as a motor fuel or lubricant in the operation or maintenance of an engine;

"Petroleum Underground Storage Tank Remediation, Upgrade and Closure Fund" or "fund" means the fund
established pursuant to section 3 of PiL. 1997, c.235 (C.58:10A-37.3);

"Petroleum underground storage tank" means a tank of any size,-including appurtenant pipes, lines, fixtures, and
other related equipment, that normally and primarily stores petroleum, the volume of which, including the volume of the
appurtenant pipes, lines,- fixtures and other related equipment, is 10% or more below the ground. "Petroleum
underground storage tank" does not include:

(1) Septic tanks installed or regulatedpursuant to regulations, adopted by.the department pursuant to "The Realty
Improvement Sewerage and Facilities Act (1954)," P.L. 1954, c. 199 (C. 58:11-23 et seq.) or the "Water Pollution Control
Act," P.L.1977, c.74 (C.58:IOA-1 et seq.);

• (2)-P-ipelines,-including gathering-lines, regulatedunder 49 U.S.C: § 60101 et seq., or intrastate pipelines regulated
under State law;

(3) Surface impoundments, pits, ponds, or lagoons, operated in or regulated pursuant to regulations adopted by the
department pursuant to the "Water Pollution Control Act," P.L. 1977, c.74 (C.58:1OA-1 et seq.);

(4) Storm water or wastewater collection systems operated or regulated pursuant to regulations adopted by the
department pursuant to the "Water Pollution Control Act";

b(5) Liquid traps or associated gathering lines directly related to oil or gas production and gathering operations;
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(6) Tanks situated in an underground area, including, but not limited to, basements, cellars, mines, drift shafts, or
tunnels, if the storage tank is situated upon or above the surface of the floor, or storage tanks located below the surface
of the ground which are equipped with secondary containment and are uncovered so as to allow visual inspection of the
exterior of the tank; and

(7) Any pipes, lines, fixtures, or other equipment connected to any tank exempted from the provisions of this
definition pursuant to paragraphs (1) through (6) above;

"Public entity" means any county, municipality, or public school district, but shall not include any authority created
by those entities;

"Regulated tank" means a petroleum underground storage tank that is required to be upgraded pursuant to P.L. 1986,
c.102 (C.58:10A-21 et seq.) or 42 U.S.C. § 6991 et seq.;

"Remediation" means all necessary actions to investigate and clean up any known, suspected, or threatened
discharge of petroleum, including, as necessary, the preliminary assessment, site investigation, remedial investigation,
and remedial action, as those terms are defined in section 23 of P.L.1993, c.139 (C. 58:1 OB--);

"Upgrade" means the replacement of a regulated tank, the installation of secondary containment, monitoring
systems, release detection systems, corrosion protection, spill prevention, or overfill prevention therefor, or any other
necessary improvementto the regulated tank in order to meet the standards for regulated tanks adopted pursuant to
section 5 ofP.L.1986, c.102 (C.58:JOA-25) and 42 U.S.C. § 6991 et seq.

HISTORY: L. 1997, c. 235, § 2; amended 2003, c. 148, § 1, eff. Aug. 15, 2003; 2006, c. 58, § I, eff. Aug. 2, 2006.

NOTES:

OLS Corrections:

Pursuant to R.S.1:3-1, the Office of Legislative Services, through its Legislative Counsel and with the concurrence
of the Attorney General, corrected a technical error in L. 2006, c. 58, § 1.

-Amendment Note:

2006-amendment, by-Chapter 58,-in-the definition of "Applicant," inserted "for payment of-eligible project costs of
a replacement or closure of a petroleum underground storage tank that is not regulated pursuant to P.L. 1986, c. 102
(C. 58:10A-21 et seq.) or 42 U.S.C. s.6991 et seq."; in the definition of "Eligible owner or operator," substituted
"$3,000,000" for "$2,000,000" in (1), and deleted language from the end of (1) which read: "or in the case-of such an
owner or operator of a facility located within an area designated as a Planning Area I (Metropolitan), Planning Area 2
(Suburban), or a designated center as designated pursuant to the 'State Planning Act,' sections 1 through 12 of P.L.1985,
c.398 (C.52:t8A-196 et seq.), who has a net worth of less than $3,000,000 and who demonstrates to the satisfaction of
the authority, the inability to qualify for and obtain a commercial loan for all or part of the eligible project costs"; and in
the definition of "Eligible project costs," in the second sentence, inserted the language beginning "except that", in the
fourth sentence, inserted "in the form of a grant" following "financial assistance", and rewrote the -fifth sentence, which
formerly read: "In the case of a remediation of a petroleum underground storage tank used to store heating oil for onsite
consumption in a residential building, eligible project costs shallinclude the cost to replace a leaking tank with an
above-ground or underground storage tank."

Publisher's Note: The bracketed material was added by the Publisher to provide a reference.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER IOA. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58.10A-37.3 (2008)

§ 58:1 0A-37.3. Petroleum Underground Storage Tank Remediation, Upgrade, and Closure Fund, establishment

a. The Petroleum Underground Storage Tank Remediation, Upgrade, and Closure Fund is established in the authority

as- a special, revolving fund. The fund shall be administered by the authority and shall be credited with:

(1) such monies as are appropriated by the Legislature;

(2) sums received as repayment of principal and interest on outstanding loans made from the State Underground
Storage Tank Improvement Fund established pursuant to P.L.1986,-c.102 (C.58:10A-21 et seq.);

(3) such monies as are appropriated pursuant to section 21 of P.L.1997, c.235 (C.58:10A-37.21);

(4) all non-refundable application fees collected pursuant to section 6 of P.L.1997, c.235 (C. 58:IOA-37.6);

(5) sums received as repayment of principal and i!nterest on outstanding.loans-made from the fund;

(6) any monies recovered by the authoritypursuant to sections 14-and 15 of P.L.1997, c.235 (C.58.10A-3-7.14 and-
C.58:10A-37.15);

(7) any return on investment of monies deposited in the fund;

(8) any monies recovered through liens pursuant to section 10 or 16 of P.L. 1997, c.235 (C. 58:1OA-3 7.10 or
C.58:10A-37.16); and

(9) payments of the annual surcharge imposed pursuant to section 18 of P.L.1997, c.235 (C.58:10A-37.18).

b. Monies in the fund shall be used by the authority solely for providing financial assistance pursuant to section 4 of
P.L. 1997, c.235 (C.58:1OA-37.4) except that the authority may use any return on investment of monies deposited in the
fund, application fees collected pursuant to section 6 of P.L.1997, c.235 (C.58:10A-37.6), monies recovered by the
authority pursuant to sections 14 and 15 of P.L.1997, c.235 (C.58:10A-3714 and C.58:10A-37.15), and payments of the
annual surcharge imposed pursuant to section 18 of P.L.1997, c.235 (C.58:10A-37.18) for actual costs incurred in
administering the fund, and for costs of any action to recover monies owing to the fund.

HISTORY: L. 1997, c. 235, § 3.

NOTES:

Cross References:

Definitions relative to upgrade, remediation, closure of underground storage tanks, see 58:.1OA-3 7.2.

Underground storage tank loans for school districts, see 58:1OA-37.5a.

Joint application filing, review and approval procedure., see 58:1OA-3 7.13.

Appropriation forPetroleum Underground Storage Tank Remediation, Upgrade and Closure Fund., see 58:10A-
37.21.
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Administrative Code:

1. N.J.A.C. 7:11-2.3, CHAPTER II. PROCESSING OF DAMAGE CLAIMS PURSUANT TO THE SANITARY
LANDFILL FACILITY CLOSURE AND CONTINGENCY FUND ACT, Damages actually incurred; mitigation.

2. N...A.C. 7-11-3.3, CHAPTER 11. PROCESSING OF DAMAGE CLAIMS PURSUANT TO THE SANITARY
LANDFILL FACILITY CLOSURE AND CONTINGENCY FUND ACT, Contents of claim.

3. N.J.A.C. 7:1J-2.4, CHAPTER IJ. PROCESSING OF DAMAGE CLAIMS PURSUANT TO THE SPILL
COMPENSATION AND CONTROL ACT, Damages actually incurred; mitigation.

4. N.J.A.C. 7:1J-6.3, CHAPTER IJ. PROCESSING OF DAMAGE CLAIMS PURSUANT TOTHE SPILL
COMPENSATION AND CONTROL ACT, Contents of claim.
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TITLE 58. WATERS AND WATER SUPPLY

CHAPTER 10A. CONTROL OFWATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

NJ Stat. § 58:IOA-37.3a-(2008)

§ 58:1OA-37.3a. DEP notification to municipalities of fund

The Department of Environmental Protection shall notify the governing body of each municipality in the State of the
existence of the Petroleum Underground Storage Tank Remediation, Upgrade, and Closure Fund and shall describe the
eligibility criteria and the availability of loans and grants from the fund-

HISTORY: L. 2007, c. 10, § 3, eff. Jan. 24, 2007.

LexisNexis 50 State Surveys, Legislation & Regulations

1. Underground Storage Tanks

2-. Water Quality-



Page 135
N.J. Stat. ý§ 58:10A-37.4

78 of 121 DOCUMENTS

LexisNexis (TM) New Jersey Annotated Statutes

*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***
*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***

** ANNOTATIONS CURRENT THROUGH JULY 22, 2008 *
TITLE 58. WATERS AND WATER SUPPLY

CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVEDIRECTORY

N.J. Stat. § 58:10A-37.4 (2008)

§ 58:1OA-37.4. Allocation of fund; priorities

a. Monies in the fund shall be allocated and used to provide financial assistance only to (1) eligible owners or
operators of regulated tanks in this State in order to finance the eligible project costs of the upgrade or closure of those
regulated tanks as may be required pursuant to 42 US.C § 6991 et seq. or P.L. 1986, c. 102 (C.58:10A-21 et seq.); (2)
eligible owners and operators of petroleum underground storage tanks in this State in order to financethe eligible
project costs of remediations that are necessary due to the discharge of petroleum from one or more of those petroleum
underground storage tanks; (3) eligible owners or operators of petroleum underground storage tanks in this State that are
not regulated pursuant to P.L.1986, c.102 (C.58:10A-21 et seq.).or 42 US.C. § 6991 et seq. in order to finance the
eligible project costs of the replacement or closure of those tanks; and (4) eligible owners or operators of regulated tanks
in this State who have met the upgrade requirements pursuant to. 42 US.C. § 6991 et seq. or P.L.1986, c. 102 (C.58.:]OA-
21 et seq.) in order to finance an improvement or replacement of a regulated tank. Priority for the issuance of financial
assistance from the fund, and the terms and conditions of that financial assistance, shall be based upon-the-criteria set
forth in this-section.

b. Upon a determination that an application for-financial assistance meets all established criteria for the award of
financial assistance from the fund, the authority shall approve the application. Prior to December 22, 1998, the authority
may approve only those applications given priority pursuant to paragraphs (1) and (2) of this subsection or pursuant to
subsections c. and f. of this section, but the authority may receive, file, and deem complete any application for financial
assistance it receives prior to that date.

Upon the authority's approval of an application for financial assistance, the authority shall award financial
assistance to an applicant upon the availability of sufficient monies in the fund. When monies in the fund are not
sufficient at any point in time to fully fund all applications for financial assistance that have been approved by the
authority, the authority shall award financial assistance to approved applicants, notwithstanding the date of approval of
the application, in the following order of priority:

(1) Upgrades of regulated tanks required to be upgraded pursuant to 42 U.S.C. § 6991 et seq., and including any
necessaryremediation at the site of the regulated tank, shall be given first priority;

(2) Closure of any regulated tank required to be upgraded pursuant to 42 U.S.C. § 6991 et seq., and including any
necessary remediation at the site of the regulated tank, shall be given second priority;

(3) Upgrades of regulated tanks required to be upgraded pursuant to P.L.1986, c.102 (C.58:1OA-21 et seq.), but not
pursuant to 42 U.S.C. § 6991 et seq., and including any necessary remediation at the site of the regulated tank, shall be
given third priority;

(4) Any necessary remediations at the sites of petroleum underground storage tanks other than those given priority
pursuant to paragraph (1), (2), or (3) of this subsection shall be given fourth priority;

(5) Closure of any regulated tank required to be upgraded pursuant to P.L. 1986, c. 102 (C.58:IOA-21 et seq.), but
not pursuant to 42 U.S.C. § 6991 et seq., shall be given last priority.
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c. Notwithstanding the priority for the award of financial assistance set fortlh in subsection b. of this section,
whenever there has been a discharge, and the discharge poses a threat to a drinking water source, to human health, or to
a sensitive or significant ecological area, an approved application for the award of financial assistance for the
remediation and upgrade or closure, if necessary, shall be given priority over all other applications for financial
assistance.

d. The priority ranking of applicants within any priority category enumerated in paragraphs (1), (2), (3), (4), and (5)
of subsection b. and in subsection c. of this section shall be based upon the date an application for financial assistance is
filed with the authority as determined pursuant to section 6 of P.L.1997, c.235 (C.58:1OA-3 7.6).

e. Whenever a facility consists-of petroleum underground storage tanks from more than one priority category as
enumerated in paragraphs (1) through (5) of subsection b. of this section, and subsection c. of this section, all the
petroleum underground storage tanks at that facility shall be accorded the priority that would be accorded the highest
priority petroleum underground storage tank at that facility.

f. Notwithstanding the priority rankings established in this section, one-tenth of the amount annually appropriated to
the Petroleum Underground Storage Tank Remediation, Upgrade and Closure Fund shall be used to provide financial
assistance to owners or operators of petroleum underground storage tanks used to store heating oil for onsite
consumption in a residential building, in order to finance the eligible project costs of remediations that are necessary due
to the discharge of heating oil from those petroleum-underground storage tanks. The authority shall provide financial
assistance pursuant to this subsection notwithstanding the owner or operator's ability to obtain commercial loans for all
or part of the financing. The priority ranking of applicants for these funds shall be based upon the date an application for
financial assistance is filed with the authority as determined pursuant to section 6 of P.L.1997, c.235 (C.58:1OA-3 7.6). If
the authority does not receive qualified applications for financial assistance from owners and operators of petroleum
underground storage tanks used to store heating oil for onsite consumption that meet the criteria set forth in this act and
in any rules or regulations issued pursuant-thereto, sufficient to enable the award of financial assistance an amount equal
to one-tenth of the amount annually appropriated to the fund in any one year as required pursuant to this subsection, the
authority may award that financial assistanIce in the order of priority as provided in this section. In addition to the
monies dedicated pursuant to this subsection, the authority may award financial assistance to an owner or operator of a
petroleum underground storage tank used to store heating oil for onsite consumption when the criteria enumerated in
subsection c. of this section are-met.

HISTORY: L. 1997, c. 235, § 4; amended 2003, c. 148, § 2, eff. Aug. 15, 2003; 2006, c. 58, § 2, eff. Aug. 2, 2006.

NOTES:

Amendment Note:

2006 amendment, by Chapter 58, in a;, inserted (3) and (4), and deleted "and" preceding (2).

Cross References:

Petroleum Underground Storage Tank Remediation, Upgrade,-and Closure Fund, establishment., see 58:1 OA-3 7.3.

Awarding of financial assistance, see 58:-10A-37.5.
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GO TO T-HE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-37.5 (2008)

§ 58:1OA-37.5. Awarding of financial assistance

a. (1) The authority may award financial assistance from the fund to an eligible owner or operator in the form of a loan
or a conditional hardship grant as provided in this section. An award of financial assistance, either as a loan or a grant,
or a combination of both, may, upon application therefor, be for 100% of the eligible project costs, except as provided-in..
paragraph (1-) of subsection c. and in subsection h. of this section. However, a loan that any applicant may receive from
the fund for an upgrade, remediation, or closure, or any combination thereof, for any one facility, may not exceed $-
2,000,000, except as provided below, and a grant that any applicant may receive from the fund for any one facility, may
not exceed $ 500,000. A loan that an applicant may receive from the fund for a remediation of a discharge that poses a
threat to a drinking water source may not exceed $ 3,000,000.

(2) Notwithstanding the provisions of paragraph (1)-of this subsection to the contrary, an eligible owner or operator
of a-facility located within-an-area designated as a Planning-Area I (Metropolitan), Planning Area 2 (Suburban),-a
designated-center as designated pursuant to the "State Planning Act," sections 1 through 12 of P.L.198-5, c.398
(C.52:18A-196 et seq.), or the Highlands Region designated pursuant to section 7 of P.L.2004, c. 120 (C. 13:20-77)i may
receive a loan in an amount-not to exceed $ 3,000,000 and a grant in an amount not to exceed $ 1,000,000 for each
facility so located.

b. A public entity applying for financial assistance from the fund may only be awarded financial assistance in the
form of an interest free loan.

c. An applicant, other than a public entity, may apply for and receive a conditional hardship grant for the upgrade,
closure or remediation as provided in paragraph (1) of this subsection, or a loan for an upgrade, closure or remediation
as provided in paragraph (2) of this subsection, provided that an applicant for- a conditional hardship grant or a loan for-
an upgrade may be eligible for financial assistance only for any underground storage tank with a capacity of over 2,000
gallons used to store heating-oil for onsite consumption in a nonresidential building that has received an extension of the
deadline for compliance-with the standards pursuant to subsection b. of section 9 of P.L.1986, c.102 (C.58:1OA-29).
Financial assistance awarded an applicant pursuant to.this subsection may consist entirely of a conditional hardship
grant, a loan for an upgrade, a loan for a closure, or a loan for aremrediation, or any combination thereof, except that the
total amount of the award of financial assistance shall be subject to the per facility dollar limitation enumerated in
subsection a. of this section. Notwithstanding any other provision of this subsection to the contrary, no tax exempt,

. nonprofitorganization,-corporation,-or-associatian-shall-be-awarded-a-conditional-hardship-grant -pursuant-to paragraph-
(1) of this subsection, provided that an independent institution of higher education, a nonprofit organization,
corporation, or association with not more than 100 paid individuals that is qualified for exemption from federal taxation
pursuant to section 501(c)(3) of thefederal Internal Revenue Code, 26 U.S.C. § 501(c)(3), or a duly incorporated
volunteer fire, ambulance, first aid, emergency, or rescue company or squad, may be awarded a conditional hardship
grant pursuant to paragraph (1) of this subsection.

(1) A conditional hardship grant for eligible project costs of an upgrade, closure or remediation shall be awarded by
the authority based upon a finding of eligibility and financial hardship and upon a finding that the applicant meets the
criteria set forth in this act [C.58:]OA-37.1 through C.58:10A-37.23].
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In order to be eligible for a conditional hardship grant for closure or upgrade, in the case of a regulated tank, the
applicant shall have owned or operated the subject regulated tank as of December 1, 2002 and continually thereafter or
shall have inherited the property from a person who owned the regulated tank as of that date. In order to be eligible for a
conditional hardship grant for remediation, in the case of a regulated tank, the applicant shall have owned-or operated
the subject regulated tank at the time of tank closure. No applicant shall be eligible for a conditional hardship grant if the
applicant has a taxable income of more than $ 250,000 or a net worth, exclusive of the applicant's primary residence and
pension, of over $ 500,000. Any applicant with a taxable income of more than $ 200,000 who qualifies for a grant shall
be required to pay no more than $ 1,000 of the eligible project costs.

Notwithstanding -the eligibility requirements for net worth and income, an independent institution of higher
education, a nonprofit organization, corporation, or association with not more than 100 paid individuals that is qualified
for exemption from federal taxation pursuant to section 501(c)(3) of the federal Internal Revenue Code, 26 U. S.C. §
501(c)(3), or a duly incorporated volunteer fire, ambulance, first aid, emergency, or rescue company or squad shall be
eligible for a conditional hardship grant for eligible project costs of a closure or remediation of a petroleum underground
storage tank.

A finding of financial hardship by the authority shall be based upon a determination that an applicant cannot
reasonably be expected to repay all or a portion of the, eligible project costs if the financial assistance were to be
awarded as a loan. The amount of an award of a conditional hardship grant shall be the amount of that portion of the
eligible project-costs the authority determines the applicant cannot reasonably be expected to repay.

In making a finding of financial hardship for an application for the upgrade, closure, or -remediation of a petroleum
underground storage tank, where the petroleum underground storage tank is a part of the business property of the owner,
the authority shall base its finding upon the cash flow of the applicant's business, whether or not any part-of the
applicant's business is related to the ownership or operation of that petroleum underground storage tank. In making a
finding of financial-hardship for an application for the upgrade or remediation of a petroleum underground storage tank,
where the petroleum underground storage tank is not a part of the business property of the owner, the authority shall
base its finding upon the applicant's taxable income in the year prior to the date of the application being submitted.

If the authority awards a conditional hardship grant in combination with a loan pursuant to this subsection, the
--authority-shall release to the applicant the-loan monies prior to the release of the conditional hardship grant monies.

Conditional hardship grants awarded to-an applicant shall-be subject to the lien provisions enumerated in-section -16
of P.L.-l997, c.235 (C.58:IOA-37.16).

(2) A loan-to an eligible owner or operator for the eligible project costs of an upgrade, closure, or remediation shall
be awarded by the authority only upon a finding that the applicant other than a public entity is able to repay the amount
of the loan.

In making a finding of an applicant's ability to repay a loan for the upgrade, closure, and remediation of a regulated
tank, or for the remediation of a discharge from a petroleum underground storage tank; the authority shall base its
finding, as applicable, upon the cash flow of the applicant's business, the applicant's taxable income and the applicant's
personal and business assets, except-that the authority may not consider the applicant's primary residence as collateral,
except that the authority may consider the applicant's primary residence as collateral with the permission-of the
applicant or where the subject petroleum underground storage tank or regulated tank is located at the primary residence.

d. The authority shall, where applicable, require an applicant applying for financial assistance from the fund to
submit to the authority the financial statements of the applicant's business for three years prior to the date of the
application, the most recent interim financial statement for the year of the application, the applicant's federal income tax
returns, or other relevant documentation.

e. Nothing in this section is intended to alter the priority or criteria for awarding financial assistance established
pursuant to section 4 of P.L. 1997, c.235 (C.58:10A-3 7.4).

f. An eligible owner or operator may only be awarded that amount of financial assistance issued as a loan for which
the applicant demonstrates he could not qualify for and obtain as a commercial loan. The provisions of this subsection
shall not apply to an owner or operator or petroleum underground storage tank used to store heating oil for onsite
consumption in a residential building, to an independent institution of higher education, or to a duly incorporated
volunteer fire, ambulance, first aid, emergency, or rescue company or squad.



Page 139
N.J. Stat. §.58:IOA-37.5

g. An eligible owner or operator of a regulated tank in this State who has met the upgrade requirements pursuant to
42 U.S.C. § 6991 et seq. or P.L.1986, c.102 (C.58:10OA-21 et seq.) may be awarded a loan in order to finance an
improvement or replacement of a regulated tank to meet State and federal standards.

-h. (1) In the case of a closure of a petroleum underground storage tank used to store heating oil for onsite
consumption in a residential building in this State where no remediation is required, an eligible owner or operator may
receive a. grant in an amountup to $1,200.

(2) In the case of a replacement and closure of a petroleum underground storage tank used to store heating oil for
onsite consumption in a residential building in this State where no remediation is required, an eligible owner or operator
may receive a grant in an amount up to $ 3,000.

No person shall be eligible for grant monies from the fund to replace a petroleum underground storage tank that
stores heating oil for onsite consumption in a residential building if the tank that stores heating oil for that residential
building was previously replaced using a grant from the fund.

i. In the case of a closure and replacement of a petroleum underground storage tank used to store heating oil for
onsite consumption in a residential building in this State, to the maximum extent feasible, the-owner or operator shall
replace the petroleum -underground storage tank with an aboveground tank.

HISTORY: L. 1997, c. 235, § 5; amended 1999, c. 89, § 1, eff. May 3, 1999, retroactive to Aug. 30, 1997; 2001, c. 22,
§ 1, eff. Feb. 2, 2001; 2003, c. 148, § 3, eff. Aug. 15, 2003; 2006, c. 58, § 3, eff. Aug. 2, 2006.

NOTES:

OLS Corrections:

Pursuant to R.S. 1:3-1, the Office of Legislative Services, through its Legislative Counsel and with the concurrence
of the Attorney General, corrected a technical error in L. 2006, c. 58, § 3.

Amendment Note:.

--2006 amendment, by Chapter-58, in a.(-I), added "except as provided in-paragraph-(1) of-subsection c. and in-
-subsection h. of this section" to the end of the second sentence; in a.(2), deleted "oi" preceding-"adesignated center",

inserted "or the Highlands-Region designated pursuant to section 7 of P.L.2004, c.120 (C.13:20-7)"., and substituted
"$1,000,000" for "$750,000"; in the second paragraph of c.(1), substituted "$250,000" for "$200,000" and "$500,000"
for "$200,000" in the third sentence, and added the fourth sentence; and added g. through i.

Publisher's Note: The bracketed material was added by thePublisher to provide a reference.

Effective Dates:

Section 6 of L. 1999, c. 89provides: "This act shall take effect immediately and shall be retroactive to August 30,
1997." Chapter 89, L. 1999, was approved on May 3, 1999.

Section 3 of L. 2001, c. 22 provides: "This act shall take effect immediately and section 2 shall be retroactive to
January-i; 2000." Chapter 22, was approved on February 2, 2001.

Cross References:

Definitions relative to upgrade, remediation, closure of underground storage tanks, see 58:1 OA-3 7.2.

Conditions for awarding financial assistance, see 58:IOA-37.7.

Rules, regulations relative to application procedure, see 58:1 OA-3 7.8.

Terms of loans, see 58:1OA-3 7.10.

Liens for financial assistance, see 58:10A-37.16.

Administrative Code:

1. N.J.A.C. 7:26C-1.3, CHAPTER 26C. DEPARTMENT OVERSIGHT OF THE REMEDIATION OF
CONTAMINATED SITES, Definitions.
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2. N.J.A.C. 19:31-11.4, NEW JERSEY ECONOMIC DEVELOPMENT AUTHORITY, Amount and terms of
financial assistance and conditional hardship grants.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:1OA-37.5a (2008)

§ 58:1OA-37.5a. Underground storage tank loans for school districts

Notwithstanding the provisions of NJ.S. 18A:20-4.2 to the contrary, a board of education of a school district may
determine, by resolution,. to apply to borrow money from the Petroleum Underground Storage Tank Remediation,
Upgrade and Closure Fund established pursuant to section 3 of P:L. 1997, c. 235 (C. 58:1OA-37.3). Upon adoption-of
the resolution, the board of education may apply for a loan from the fund and the New Jersey Economic Development
Authority may provide financial assistance to the board of education pursuant to the provisions of P.L. 1997, c. 235 (C.
58:1OA-3 7.1 et seq.).

HISTORY: L. 1999, c. 321, § 1, eff. Jan. 6, 2000.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 1OA. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J Stat. § 58:10A-37.6 (2008)

§ 58:10A-37.6. Application for financial assistance; fee

An eligible owner or operator seeking financial assistance from the fund shall file an application on a form to be
developed by the authority. The application form shall be submitted with the application fee. The application fee per
facility for residential petroleum underground storage tanks shall be $ 250. The authority may establish the application
fee per facility for nonresidential petroleum underground storage tanks.

The authority shall adopt rules and regulations listing the filing requirements for a complete application for
financial assistance. If a financial assistance application is determined to be incomplete by the authority, an applicant
shall have 30 days from the date of receipt of written notification of incompleteness to file such additional information
as may be required by the authority for a completed application. If an applicant fails to file the additional information

* within the 30 days, the filing date for that application shall be the date that such additional information is received by the
authority. If the additional information is- filed within-the-30 days and, is -satisfactory to -the authority, the filing date for
that application-shall be-the initial date of application-withthe authority. Notwithstanding the above;-if a completed
application has been submitted and the applicant fails to submit the filing fee, then the filing date for the application
shall not be established until the date on which the authority receives the application fee. A change in the filing date
resulting from failure to submit a completed application or from failure to submit the application fee in a timely fashion
for applications filed for financial assistance for a regulated tank to meet the upgrade or closure requirements pursuant
to 42 U.S.C. § 6991 et seq. orP.L.1986, c.102 (C.58.1OA-21 et seq.) or for the remediation of a discharge from any such
regulated tank shall not render the application ineligible-for financial assistance as long as the initial date of application
is prior to June 30, 2010, or for a regulated tank that is. not operational, 18 months from the date of discovery of the tank
or June 30, 2010, whichever is later.

An applicant shall have 120 days from receipt of-notice of approval of a financial assistance award to submit to the
authority an executed contract for the upgrade, closure, orxemediation, or all three, as the case may be, that is consistent
with the terms and conditions of the financial assistance approval. Failure to submit an executed contract within the
allotted time, without good cause, may result in an alteration of-an applicant's priority ranking.

HISTORY: L. 1997, c. 235, § 6; amended 1999, c. 89,. § 2, eff. May 3, 1999, retroactive to Aug. 30, 1997; 2003, c.
148, § 4, eff. Aug. 15, 2003; 2007, c. 10, § 1, eff. Jan. 24, 2007.

Amendment Note:

2007 amendment, by Chapter 10, in the last sentence of the second paragraph, substituted "June 30, 2010" for "June
30, 2005" following "prior to", and "June 30, 2010" for "18 months from the effective date of P.L.2003, c. 148"
preceding "whichever is later."

Editor's Note:
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For New Jersey Economic Development Authority rules pertaining to applications for financial assistance from the
Petroleum Underground Storage Tank Remediation, Upgrade and Closure Fund, see N.J.A. C. 19:31-11.6. See also
N.JA.C. 7:26C-11.2, application for loans and grants.

Application fees, see N.J.A.C. 19:31-11.11.

The website for the Petroleum Underground Storage Tank Remediation, Upgrade and Closure Fund is at
http://www.nj.gov/dep/srp/finance/ustfund/. Concerningresidential non-leaking underground storage tank funding, see
the website for the New Jersey Economic Development Authority at http://www.njeda.com/applications.asp.

Effective Dates:

Section 6 of L. 1999, c. 89 provides: "This act shall take effect immediately and shall be retroactive to August 30,
1997." Chapter 89, L. 1999, was approved on May 3, 1999.

Cross References:

Petroleum Underground Storage Tank Remediation, Upgrade, and Closure Fund, establishment., see 58:.1OA-37.3.

Allocation of fund; priorities, see 58:1OA-37.4:
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N.J. Stat. §58:1OA-37.7(2008)

• § 58: 1OA-37.7. Conditions for awarding financial assistance

a. The authority shall award financial assistance to an owner or operator of a facility only if the facility is properly
registered with the department pursuant to section 3 of P.L.1986, c.102 (C.58:1OA-23), where applicable, and if all fees
or penalties due and payable on the facility to the department pursuant to P.L.1986, c.102 [C.58:1OA-21 et seq.] have
either been paid or the nature-or the amount of the fee or penalty is being contested in accordance with law.

b. The authority may deny an application for financial- assistance, and any award of financial assistance may be
recoverable by the authority, upon a finding that:

(I) in the case of financial assistancei awarded for a remediation, the discharge was proximately caused by the. applicant's knowing conduct;•

(2)-in the case of financial assistance awarded for a remediation, the discharge was proximately caused or
-exacerbated by-knowing conduct-by the-applicant with regard to any lawful-requirement applicable to-petroleum
underground storage tanks intended toprevent, or to facilitate the early detection of, the discharge;

(3) the applicant failed to commence or complete a remediation, closure, or an upgrade for which an award of
financial assistance was made within the time required by the department in accordance with the applicable rules and
regulations, within the time prescribed in an administrative order, an administrative consent agreement, a memorandum
of agreement, or a court order; or

(4) the applicant provided false information or withheld information on a loan or grant application, or other relevant
information required to be submitted to the authority, on any matter. that would otherwise render the applicant ineligible
for financial assistance from the fund, that would alter the priority of the applicant to receive financial assistance from
the fund, that resulted in the applicant receiving a larger grant or loan award than the applicant would otherwise be
eligible, or that resulted in payments from the fund in excess of the actual eligible project costs incurred by the applicant
or the amountto which the applicant is legally eligible.

Nothing in this subsection shall be construed to require the authority to undertake an investigation or make any
findings concerning the conduct described in this subsection.

c. An application for financial assistance from the fund for an upgrade or closure of a regulated tank shall include
. all-regulated-tanks-at-the-facility-for-which-the- applicantis-seekdng-financial-assistance: Except as provided- in -subsection

g. of section 5 of P.L. 1997, c.235 (C.58:1OA-3 7.5), once financial assistance for an upgrade or closure is awarded for a
facility, no additional award of financial assistance for upgrade or closure costs may be made for that facility. However,-
if an applicant discovers while performing upgrade or closure activities that a remediation is necessary at the site of a
facility, and if financial assistance was previously awarded for that site only for an upgrade or closure of a regulated
tank, the applicant may amend his application and apply for financial assistance for the required remediation subject to
the limitations enumerated in section 5 of P.L. 1997, c.235 (C. 58:1OA-3 7.5). An application for financial assistance for
an upgrade or closure of a regulated tank shall be conditioned upon the applicant agreeing to perform, at the time of the
upgrade or closure, any reiediation necessary as a result of a discharge from the regulated tank and commencement of
the remediation within the time prescribed and in accordance with the rules and regulations of the department.
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d. Except as provided in this subsection, and in subsection g. of section 5 of P.L.1997, c.235 (C58:IOA-37.5), no
financial assistance for upgrade shall be awarded for any regulated tank required to meet the upgrade or closure
requirements pursuant-to 42 U.S.C. § 6991 et seq. or P.L.1986, c. 102 (C. 58.:JOA-21 et seq.), unless the application is
filed with the authority prior to January 1, 1999 and the application is complete and the application -fee is received by
August 1, 1999. Except as provided in subsection g. of section 5 of P.L.1997, c.235 (C.58:.1OA-37.5), no financial
assistance for upgrade shall be awarded for any underground storage tank with a capacity of over 2,000 gallons-used to
store heating oil for onsite consumption in a nonresidential building required to be upgraded pursuant to P.L. 1986, c. 102
(C.58:1OA-21 et seq.) but not pursuant to 42 U.S.C. § 6991 et seq., unless the applicant has received an extension- of the
deadline for compliance with the standards pursuant to subsection b. of section 9 of P.L. 1986, c.102-(C.58:1OA-29), the
application is filed with the authority prior to June 30, 2005 and the application is complete and the application fee is
received by December 31, 2005.

No financial assistance for closure shall be awarded for any regulated tank required to meet the upgrade or closure
requirements pursuant to 42 U.S.C. § 6991 et seq. or P.L.1986, c.102 (C.58.1OA-2] et seq.), or for the remediation of a
discharge from any such regulated tank except as provided in subsection c. of this section, unless the application is filed-
with the authority prior to June 30, 2010 and the application is complete and the application fee is received by
December 31, 2010.

In the case of a regulated tank-that is not operational, financial assistance for the closure or the remediation of any
discharge therefrom-may be-awarded if the application is filed with the authority no more than 18 months after the date
of discovery of the existence of the regulated tank, or no later than June 30, 2010, whichever is later.

e. The date of occurrence of a discharge shall not affect eligibility for financial assistance from the fund. Except for
a preliminary assessment or a site investigation performed after the effective date [Aug. 30, 1997] of P.L.1997, c.235
(C.58:1OA--3 7.1 et seq.), and except as provided in subsections g. through j. of this section, no award- of financial
assistance shall be made from the fund for the otherwise eligible project costs of a remediation, closure, or an upgrade,
or parts thereof, completed prior to an award of financial assistance from the fund.

f No financial assistance may be awarded from the fund for the remediation of a discharge from a petroleum
* underground storage tank if financial assistance from the Hazardous Discharge Site Remediation Fund established

pursuant to section 26 of P.L.1993, c. 1-39-(C.58:1OB-4) has previously been made for a remediation at that site-as a
result of adischarge from that petroleum underground-storage tank. No financial assistance may be awardedffrom the
fund for the remediation-of a discharge from a petroleum underground storage tank if the ilischarge began subsequent to
the completion of an upgrade of that petroleum underground storage tank, which upgrade was intended to meet all
applicable upgrade -regulations of the department, no matter when the upgrade was performed.

g. Notwithstanding any provision of P.L.-1997, c.235 (C.58:10A-37.1 et seq.), where an eligible owner or operator
has filed an application for financial assistance from the fund, and there are either insufficient monies in the fund or the
authority has not yet acted upon the application or awarded the financial assistance, the eligible owner or operator may
expend its own funds for the upgrade, closure, or remediation, and upon approval of the application, the authority shall
award the financial assistance as a reimbursement of the monies expended for eligible project costs.

h. Notwithstanding any provision of P.L.1997, c.235 (C.58:1OA-3 7.1 et seq.) to the contrary, if an applicant has
expended the applicant's-own funds on a remediation afterfiling an application for financial assistance from the fund for
the eligible project costs of the remediation, the authority, upon approval of the application, may make a grant from the
fund pursuant to paragraph (1) of subsection c. of section 5 of P.L.1997, c.235 (C.58:10A-37.5) to reimburse the eligible
owner or operator for the eligible project costs of the remediation.

i. Notwithstanding any provision of P.L.1997, c.235 (C.58:.OA-37.1 et seq.) to the contrary, if an applicant that is
an independent institution of higher education has expended the applicant's own funds on a remediation prior to filing an
application for financial assistance from the fund for the eligible project costs of the remediation, the authority, upon
approval of the application, may make a grant from the fund pursuant to paragraph (1) of subsection c. of section 5 of
P.L. 1997, c.235 (C.58:10A-37.5) to reimburse the applicant for expenditures for the eligible project costs of the
remediation made on or after December 1, 1996 in an amount not to exceed $ 500,000 for each independent institution
of higher education.

j. Notwithstanding any provision of P.L. 1997, c.235 (C.58:I OA-37-1 et seq.) to the contrary, if an applicant has.expended the applicant's own funds for a remediation of a petroleum underground storage tank used to store heating oil
at the applicant's primary residence prior to filing an application for financial assistance"from the fund for the eligible
project costs of the remnediation, the authority, upon approval of the application, may make a grant from the fund
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pursuant to paragraph (1) of subsection c. of section 5 of P.L.1997, c.235 (C.58:]OA-37.5) to reimburse the applicant for
the eligible project costs of the remediation.

HISTORY: L. 1997, c. 235, § 7; amended 1998, c. 59, § 3, eff. July 30, 1998; 1999, c. 89, § 3, eff. May 3, 1999,
retroactive to Aug. 30, 1997;' 2001, c. 22, § 2, eff. Feb. 2, 2001, retroactive to Jan. 1, 2000; 2003, c. 148, § 5, eff. Aug.
15, 2003; 2006, c. 58, § 4, eff. Aug. 2, 2006; 2007, c. 10, § 2, eff. Jan. 24, 2007.

NOTES:

OLS Corrections:

Pursuant to R.S. 1:3-1, the Office of Legislative Services, through its Legislative Counsel and with the concurrence
of the Attorney General, corrected L. 2007, c. 10, § 2 to incorporate the inadvertently omitted provisions of the
amendment of this section by L. 2006, c. 58, § 4.

Amendment Note:

2006 amendment, by Chapter 58, added "Except as provided in subsection g. of section 5 of P.L. 1997, c.235
(C.58:1OA-3 7.5)" to the second sentence in c. and the second sentence in d.; and in the first sentence of d., substituted
"in this subsection" for "below" and inserted "and in subsection g. of section 5 of P.L.1997, c.235-(C.58:10A-37.5)."

2007 amendment, by Chapter 10, in the second paragraph of d., substituted "June 30, 2010" -for"June 30, 2005" and
"December 31, 2010" for "December 31, 2005"; and in the third paragraph of d., substituted "no later than June 30,
2010" for "18 -months from the effective date of P.L.2003, c.148."

Publisher's Note: The bracketed material was added by the Publisher to provide a reference.

Editor's Note:

Definitions relative to upgrade, remediation, closure of underground storage tanks, see 58:1OA-3 7.2.

Effective Dates:

-Section 6 of L. 1999, c. 89 provides: "This-act shall take effect immediately-and-shall-be retroactive to August 30,
1997."-Chapter89, L. 1999, was approved on May 3, 1999.

Section 3 of L. 2001, c. 22 provides: "This act shall take effect immediately and section 2 shallbe retroactive to
January 1, 2000:" Chapter 22, L. 2001, was approved on February 2, 2001.

Cross References-

Rules, regulations relative to application procedure, see 58: 1OA -3 7.8.

Authority's right of subrogation, recovery., see 58:"10A-37.14.
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§ 58:,10A-37.8. Rules, regulations relative to application procedure

a. The authority shall adopt, pursuant to the "Administrative Procedure Act," P.L.1968, c.410 (C.52:14B-1 et seq.),

rules and regulations to:

(-1) require an applicant:

-(a) to submit documentation or other information on the nature and scope of the work to be performed, cost
estimates thereon, and, as available, proofs of the actual costs of all work performed;

(b) to demonstrate, where applicable, an ability to repay the amount of any loan and to provide adequate collateral
to secure the amount of a loan;

-(c) to submit a certification that the applicant has not engaged inany of the conduct described in subsection b.of
section 7TofP.L_1997, c.235 (C.58:10A-37. 7);

(d)-to submit a certification that any upgrade, closure, an-d remediation being undertaken will be or was completed
or was in conformance with rules and regulations of the department;

(e) require the loan or grant recipient to provide access at reasonable times to the subject property to determine
compliance with the terms and conditions of the loan or grant; and

(f) to submit documentation and a certification, as applicable, that the applicant was unable to qualify for and obtain
a commercial loan for all or part of the eligible project costs;

(2) require any financial assistance awarded to be used only for the purposes for which the award is made and that
the applicant is adhering to all of the terms and conditions of the loan agreement; and

(3) adopt such other requirements as may be deemed necessary to carry out its responsibilities pursuant to this act.

b. Information submitted as part of an application that results in the award of a grant from the fund shall be a public
record subject to the provisions of P.L. 1963, c.73 (C. 47:1A-1 et seq.). Information submitted as part of an application
that results solely in the award of a loan from the fund shall not be a public record subject to the provisions of P.L.1963,
c.73 (C.47:JA-1 et seq.).

. .----- c-The-authority-may -fi-le-a-lien-on-real-property owned-by the-applicant in-addition-to-the-proeperty-aW which the
subject facility is located to secure a loan, except that such a filing shall be subject to the restrictions on the use of the
applicant's primary residence as collateral, as provided in section 5 of P.L. 1997, c.235 (C.58:10A-37.5) and paragraph
(3) of subsection d. of this section. Liens filed pursuant to this subsection shall not affect any valid lien, right or interest
in the real property filed in accordance with established procedure prior to the filing of this notice of lien.

d. In establishing requirements for applications for financial assistance, the authority:

(1) may not impose conditions that interfere with the everyday normal operations of a financial assistance
recipient's business activities, except to the extent necessary to ensure the recipient's ability to repay the loan and to
preserve the value of any loan collateral;
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(2) shall strive to minimize the complexity and costs to applicants or recipients of compliance with such
requirements;

(3) may not require as collateral for any loan, except with the applicant's consent, the primary residence of the
applicant, except that this paragraph shall not apply to a loan issued from the fund for the eligible project costs for a
petroleum underground storage tank at the site of the primary residence; and

(4) shall expeditiously process all applications in accordance with a schedule established by the authority for the
review thereof and the taking of final action, which schedule shall reflect the complexity of an application.

HISTORY: L. 1997, c. 235, § 8.

NOTES:

Editor's Note:

For rules and regulations adopted by the New Jersey Economic Development Authority pertaining to the Petroleum
Underground Storage Tank Remediation, Upgrade and Closure Fund, see N.J.A. C. 19:31-11.1 et seq.
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§ 58: IOA-37.9. Enforcement action prohibited; exceptions

a. The department and the Office of the Attorney General may not take any enforcement action pursuant to section 12
of P.L. 1986, c. 102 (C. 58:1OA-32) against the owner or operator of a regulated tank for failure to upgrade or close a
regulated tank or for failure to maintain evidence of financial responsibility pursuant to section 5 of P.L:1986, c.102
(C.58:10A-25), if the owner or operator, (I) has submitted-an application for financial assistance from the fund prior to
the date upon which the upgrade or closure is required by law to be completed, (2) the authority has not yet acted on the
application as of that date, (3) the owner or operator agrees to enter into-a consent agreement or a memorandum of
agreement with the department to comply with the upgrade, closure, remediation, and financial responsibility
requirements, (4) the owner or operator complies with the provisions of the consent agreement or the memorandum of
agreement, and (5) the owner or operator maintains an acceptable method of release detection for the regulated tanks
that are the subject of the application for financial assistance as required pursuant to section 5 of P.L. 1986, c. 102
-(G.58:10-25).

b. The provisions of subsection a: of-this section shall not apply upon the denial-of an application for fihancial
assistance or in the case of a knowing discharge that may result in a serious threat to the public health or the
environment. The department shall make an annual report to the Senate Environment Committee and the Assembly
Agriculture and Waste Management Committee or their successors listing any enforcement actions taken against an
owner or operator of a regulated tank who meets the requirements of subsection a. of this section. The report shall list
the name of the violator, the specific statute or regulation alleged to have been Violated, the status of the case at the time
of the report, and the penalty imposed.

HISTORY: L. 1997, c. 235, § 9.
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N.J. Stat. § 58.10A-37.10 (2008)

§ 58:1OA-37.10. Terms of loans

a. All loans awarded from the fund shall be for a term not to exceed ten years. Except as provided in subsection b. of
section 5 of P.L. 1997, c.235 (C.58:10A-37.5), all loans shall be at a rate between two percent and the prime rate at the
time of approval, or at the time of-loan closing if he prime rate is lower at that time. The authority shall determine the
interest rate to be imposed based on the applicant's ability to repay the loan.

b. Upon the sale of the facility for which the loan was made, the unpaid balance of the loan shall become
immediately payable in full. Upon the sale of a facility for which a conditional hardship grant was made pursuant to
section 5 of P.L.1997, c.235 (C.58:10A-37.5), that amount of the conditional hardship grant that must be repaid, as
calculated pursuant to section 16 of P.L.1997, c.235 (C.58:1.OA-37.16), shall become immediately payable in full except
as provided below. No repayment of a conditional hardship grant shall be required upon transfer of ownership, of the
property for which the-grant was-made, pursuant:to a condemnation-proceeding or by-the exercise of the power of
eminent domain. No repayment-of a conditional- hardship-grant awarded pursuant to paragraph (1)_of subsection c. of
section 5 of-P.L.1997, c.235 (C.58:.'OA-37.5) for a remediation necessitated by a discharge from a petroleum
underground storage tank used to store heating oil at the applicant's primary residence shall be required.

HISTORY: L. 1997, c. 235, § 10; amended 1999, c. 89, § 4, eff. May 3, 1999, retroactive to Aug. 30, 1997; 2005, c.
315, § 1, eff. Jan. 12, 2006.

NOTES:

Effective Dates:

Section 6 of L. 1999, c. 89 provides: "This act shall take effect immediately and shall be retroactive to August 30,
1997." Chapter 89, L. 1999, was approved on May 3,1999.

Cross References:

Petroleum Underground Storage Tank Remediation, Upgrade, and Closure Fund, establishment., see 58: 1 OA-37.3.

. LexisNeis- 50 State Sur-veys,-Legislation &-Regulations -

1. Underground Storage Tanks

2. Water Quality



Page 151
N.J. Stat. § 58:10A-37.11

86 of 121 DOCUMENTS

LexisNexis (TM) New Jersey Annotated Statutes

*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***
*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) **

*** ANNOTATIONS CURRENT THROUGH JULY 22, 2008 ***
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N.J. Stat. § 58:10A-37.11 (2008)

§ 58:1OA-37. 11. Insurance coverage for costs of remediation

Notwithstanding any other provision of P.L.1997, c.235 (C.58:10A-37.1 et seq.), if an owner or operator maintains
environmental liability or other insurance coverage for the remediation of a discharge, the insurance coverage shall be
the primary coverage for the costs of a remediation. Eligible owners and operators may apply for financial assistance
from the fund for any excess thereofjincluding any deductible, up to the per facility monetary limits set forth in section
5 of P.L.1997, c.235 (C.58:IOA-37.5). An eligible owner or operator shall file a notice of a claim with its insurance
carrier prior to filing an application for financial-assistance from the fund. The notice of claim shall list the fund as a
beneficiary of the claim to the extent of an award of financial assistance is made from the fund. As a condition of
receiving an award of financial assistance from the fund, the eligible owner or operator shall agree to diligently pursue
the claim against its insurance carrier.

HISTORY: L. 1997, c. 235, § 11.
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NJ Stat. § 58:10A-37.12 (2008)

§ 58:1OA-37.12. Memorandum of agreement relative to powers, responsibilities

The authority and the department may enter into a memorandum of agreement whereby any of the powers or
responsibilities that the authority may exercise pursuant to P.L.1997, c.235 (C.58:.10A-37.1 et seq.), may be exercised by
the department. The authority may require an applicant for financial assistance to enter into an agreement with the
department prior to an application being deemed complete, which agreement shall provide that any upgrade, closure, or
remediation will be performed pursuant torules and regulations of the department- Any agreement, review of
documents, or other powers-to be exercised by the department pursuant to this section must be completed by the
department within 45 days of the application being submitted to the department. Pursuant to the memorandum of
agreement, the authority and the department may provide that any of the monies in the fund that may be used for
administrative expenses by the authority pursuant tosection 3 of P.L.1997, c.235 (C.58:lOA-37.3), may be used by the
department in carrying out its responsibilities under this section.

HISTORY: L. 1997, c. 235, § -12.
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N.J. Stat. § 58:1OA-37.13 (2008)

§ 58:1OA-37.13. Joint application filing, review and approval procedure

The authority shallestablish a joint application filing, review and approval procedure whereby a person who is eligible
for financial assistance from the fund, created pursuant to section 3 of P.L. 1997, c.235 (C.58:1]OA-3 7.3) and who is
eligible for financial assistance from the Hazardous Discharge Site Remediation Fund, created pursuant to section 26 of
P.L. 1993, c-.139 (C. 58:1OB-4), may file one application for financial assistance from both funds and receive a joint
response from the authority that approves or disapproves the application in whole or in part.

HISTORY: L. 1997, c. 235, § 13.
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i N.J. Stat. § 58:10A-37.14 (2008)

§ 58: 1 OA-37.14. Authority's right of subrogation, recovery

a-Payment of any -grant from the fund, or of a loan from the fund where the loan is in default and is uncollectible, for
any costs relating to a remediation, shall be conditioned upon the authority being subrogated to all of the rights of an
owner or operator against any insurance carrier, against any previous owner-or operator of the facility where the
previous owner or operator engaged in any conduct identified in paragraph (1) or (2) of subsection b. of section 7 of
P.L.1997, c.235 (C.58:1OA-37. 7), and against any other person liable forthe discharge pursuant to subsection c. of
section 8 of P.L.-1976; c. 141 (C. 58:10-23. 1 lg), for the costs of the remediation necessitated bythe discharge. In an
action by the authority to enforce a right of subrogation, the authority shall be entitled to invoke all the rights and
defenses available to the grant or loan redipient if the action had been brought by the grant or loan recipient against such
other person. Nothing in this subsection shall be construed to affect or limit any right that an owner or operator of a
petroleum underground storage tank may have under statutory or common law against any other person concerning a

Tdischarge of-p.etroleum-from-that tank.

b. -The authority may seek to recover any financial assistance or that part of an award of financial assistance that
exceeds theeligible project costs or that was obtained as a result of conduct described in-paragraph (4)-of subsection b.
of section 7 of P.L. 1997, c.235 (C.58:.10A-37. 7). If the authority is the prevailing-party in an action to recover financial
-assistance, payments made from the fund,, the authority shall be. entitled to all investigative and-legal-costs incurred by
the authority in bringing and prosecuting the action, as well as interest charges which shall accrue as of the date such
payments were made from the fund, unless the court makes a finding of a lack of intent to defraud the fund. The rate of
interest shall be the interest rate for judgments established pursuant to the Rules Governing the Courts of the State of
New Jersey.

HISTORY-L. 1997, c. 233, § 14.

NOTES:

Cross References:

Petroleum Underground Storage Tank Remediation, Upgrade, and Closure Fund, establishment., see 58:1 OA-3 7.3.
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N.J. Stat. § 58:10A-37.15 (2008)

§ 58:1 OA-37.15. Violations, penalties

a. A person who purposely, knowingly, recklessly, or negligently provides false documents or false information to the
authority or to the department, or withholds documents or information, in relation to an application for financial
assistance from the fund or in relation to documents or information that may be required as a condition of receiving an
award of financial assistance from the fund, shall be subject to a civil penalty not to exceed $ 50,000. Any penalty
incurred under this subsection may be recovered with costs in a summary proceeding pursuant to "the penalty
enforcement law," N.J.S.2A:58-1 et seq. in the Superior Court.

b. (1) The authority may commence a civil action in Superior Court to recover any financial assistance awarded to
an applicant from the fund if financial assistance was obtained, in whole or in part, as the result of providing false
documents or false information to the authority or to the department or by withholding documents or information from
the authority or the department--The action to recover money awarded by the authority may be combined with any
action to impose-penalties provided-for in subsection a. of this section.

(2) The authority may commence a civil action in Superior Court to recover any financial assistance awarded as a
loan where the recipient of the loan has not made loan repayments in accordance with the loan agreement, where any
condition or provision of the loan agreement has been violated by the loan recipient, or to enforce any lien filed pursuant
to the issuance of financial assistance.

c. (1) A person who purposely or knowingly provides false documents or false information to the authority or to the
department, or withholds documents or information, in relation to an application for financial assistance from the fund
or in relation to documents or information that may be required as a condition of receiving an award of financial
assistance from the fund, with the intent to alter the applicant's eligibility for financial assistance from the fund, alter the
priority of the applicant's application to receive financial assistance from the fund, cause the applicant to receive a larger
grant award than the applicant would otherwise be eligible for, or obtain financial assistance from the fund in excess of
the eligible project costs, shallbe guilty of a crime of the third degree.

(2) A person who recklessly provides false documents or false information to the authority or to the department, or
withholds documents or information, in relation to an application for financial assistance.from the fund or in relation to
documents or information that may be required as a condition of receiving an award of financial assistance from the
fund, which results in the alteration of the applicant's eligibility for financial assistance from the fund, the altera a tion of
li-pi-0iof e applicant'sdapplicationi to receive financial assistance from the fund, which causes the applicant to

receive a larger grant award than the applicant would otherwise be eligible for, or obtain financial assistance from the
fund in excess of the eligible project costs, shall be guilty of a crime of the fourth degree.

HISTORY: L. 1997, c. 235, § 15.
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N.J. Stat. § 58: 1OA-3 7.16 (2008)

§ 58:1OA-37.16. Liens for financial assistance

a. In addition to any other financial assistance requirements imposed by the authority pursuant to P.L. 1997, c.235
(C. 58:70A-37.1 et seq.), any award of financial assistance from the fund except for any grant awarded pursuant to
paragraph (1) of subsection c. of section 5 of P.L. 1997, c.235 (C. 58:1OA-37.5) for a replacement or closure of a
petroleum underground storage tank used to store heating oil at the applicant's residence or for a remediation
necessitated by a discharge from a petroleum underground storage tank used to store heating oil at the applicant's
residence, shall constitute, in each instance, a debt of the applicant to the fund. The debt shall constitute a lien on the
real property at which the subject facility is located. The lien shall be in the amount of the financial assistance awarded
the applicant. The lien shall attach when a notice of lien, incorporating the name of the property owner, a description of
the real property on which the subject facility is located and an identification of the amount of the financial assurance
awarded, is duly filed with the county recording officer in the county in which the property is located.

Wherelinancial assistance from the fund is awarded as a combination of a loan and a grant; separate-liens-for the
loan and the grant shall be filed. No lien shall be placed on any real property of an applicant based on a conditional
hardship~grant awarded pursuant to paragraph (1) of subsection c. of section 5 Of P.L. 1997, c.235 (C. 58:1 OA-3 7.5), for a
replacement or closure of a petroleum underground storage tank used to store heating oil at the applicant's residence or
for a remediation necessitated by a discharge from a petroleum underground storage tank used to store heating oil at the
applicant's residence.

b. A lien that is filed on real property pursuant to a loan shall be removed upon repayment of the loan.

c. Except as provided below, the lien that is filed on real property pursuant to a conditional hardship grant shall be
removed upon repayment of the amount of the grant that is unsatisfied or upon the end of a five-year-period in which the
site for which the financial assistance was awarded continued to be operated in substantially the same manner as it was
operated at-the time of the award of financial assistance. The period of operation need not run consecutively. Beginning
with the second year of operating in substantially the same manner, 25% of the conditional hardship grant shall be
deemed satisfied with an additional 25% to be satisfied each year until the entire amount of the conditional hardship
grant is satisfied at the end of the five-year period. The owner or operator of the facility claiming to have satisfied a
conditional hardship grant due to the five-year period of operation, shall submit a certification of this fact to the
authority. Upon repayment of the unsatisfied grant award or upon submittal of this certification, unless the authority has
made-a-finding4hat-the-certification-is-not -corrects-the-authority-shall-remove-the-lien-from-the property.

Where real property for which a conditional hardship grant was awarded is not being operated in substantially the
same manner, the five-year period to satisfy the lien shall be tolled. If at any time prior to the satisfaction of the lien the
property is developed or operated for a purpose that is not substantially the same as its operation at the time of the award
of the conditional hardship grant, the grant recipient shall so certify to the authority upon the change in operation. Upon
receipt of this certification, the authority shall determine, based upon the new operation of the property if the financial
assistance shall continue as a conditional hardship grant or if it shall be converted into a loan. In making this
determination, the authority shall base its decision on the financial hardship factors used in determining the original
eligibility for the conditional hardship grant.
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A lien that is filed on real property pursuant to a grant shall be removed by the authority upon condemnation of the
V. property or upon the exercise of the power of eminent ddmain, and the conditional hardship grant shall be deemed

satisfied.

The authority may take whatever enforcement actions it deems necessary to verify the operation of any property for

which a conditional hardship grant was made. The terms and conditions of any loan converted from a grant pursuant to
this subsection shall be the same as those authorized pursuant to this act [C.58:0OA-37.1 through C.58:10A-37.23].

d. The provisions of this section do not apply to any real property of an applicant who is a public entity.

HISTORY: L. 1997, c. 235, § 16; amended 1999, c. 89, § 5, eff. May 3, 1999, retroactive to Aug. 30, 1997; 2005, c.
315, § 2, eff. Jan. 12, 2006; 2006, c. 58, § 5, eff. Aug. 2, 2006.

NOTES:

Amendment Note:

2006 amendment, by Chapter 58, in a., inserted "for a replacement or closure of a petroleum underground storage
-tank used to store heating oil at the applicant's residence 'or" and deleted "primary" preceding "residence" in the first
sentence and the second sentence of the second paragraph; and in c., substituted "five-year period" for-" 15-year period"
throughout, and in the third sentence of the first paragraph, substituted "the second year" for "the 11 th year" and
substituted "25%" for "20%" two times.

Publisher's Note: The bracketed material was added by the Publisher to provide a reference.

Effective Dates:

Section 6 of L. 1999, c. 89 provides: "This act shall take effect immediately and shall be retroactive to August 30,
1997." Chapter 89, L. 1999, was approved on May 3, 1999.

Cross References:

Awarding offmancial-assistance, see 58:. 1OA-37.5.

Administrative Code:

1. N.JA.C. 19:31-11.4, NEW JERSEY ECONOMIC DEVELOPMENT AUTHORITY, Amount and terms of
financial assistance and conditional hardship grants.
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TITLE 58. WATERS AND WATER SUPPLY

CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

NJ Stat. § 58:10A-37.17 (2008)

§ 58:10A-37.17. Rules, regulations

a. Within 180 days of the effective date of this act, the New Jersey Economic Development Authority shall adopt,
pursuant to the "Administrative Procedure Act," P.L. 1968, c.410 (C.52:14B-1 et seq.), rules and regulations for the
administration of the Petroleum Underground Storage Tank Remediation, Upgrade, and Closure Fund and the issuance
of financial assistance therefrom as necessary to implement this act.

b. Within 180 days of the effective date of this act, the Department of Environmental Protection shall adopt,
pursuant to the "Administrative Procedure Act,'" P.L. 1968, c.410 (C.52:14B-1 et seq.), rules and regulations for the
administration of the Petroleum Underground Storage Tank Remediation, Upgrade, and Closure Fund and the issuance
of financial assistance therefrom as necessary to implement this act.

c. Prior to the adoption of rules and regulations pursuant to this section, the authority and the department may,
notwithstanding the provisions of the "Administrative Procedure Act,!'Uadopt-procedures-for the -acceptance.and review
of financial assistance applications from the fund. No financial assistance may-be awarded however,-until the rules and
regulations are adopted pursuant to this section.

HISTORY: L. 1997, c. 235, § 17.

NOTES:

Editor's Note:

For rules and regulations adopted by the New Jersey Economic Development Authority pertaining to the Petroleum
Underground Storage Tank Remediation, Upgrade and Closure Fund, see N.J.A. C. 19:31-11.1 et seq.

For Department of Environmental Protection rules and regulations pertaining to the Petroleum Underground
Storage Tank Remediation, Upgrade and Closure Fund, see N.J.A.C. 7:26C-11.1 et seq.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-37.18 (2008)

§ 58: 1OA-37.18. Imposition of annual surcharge

There is imposed upon the owner or operator of a facility who is required to maintain evidence of financial
responsibility pursuant to section 5 of P.L.1986, c.102 (C.58:10A-25) or pursuant to 42 U.S.C. § 6991 et seq., and any
regulations adopted pursuant thereto, and who does not maintain that evidence of financial responsibility, an annual
surcharge. The annual surcharge shall be $ 1,500 for-facilities with one or two petroleum underground storage tanks, $
3,500 for facilities with three to six petroleum underground storage tanks, and $ 6,000 for facilities with seven or more
petroleum underground storage tanks. The owner or operator shall pay this-surcharge to the authority for deposit into the
Petroleum Underground Storage Tank Remediation, Upgrade, and Closure Fund. The New Jersey Spill Compensation
Fund shall not be considered as evidence of financial responsibility for the purposes of this section.

-Nothing in this section shall be construed to negate the requirement of an owner or operator of a facility .to maintain0 -evidence of financial responsibility as-may be required pursuant-to section 5 of P.L.1986, c.102,(C.58:1OA-25) or
pursuant to 42 U.S.C. § 6991_et seq.

The New Jersey Economic Development Authority, in consultation with the Department of Environmental
Protection shall adopt, pursuant to the "Administrative Procedure Act," P.L.1968, c.410 (C.52:14B-1 et seq.), rules and
regulations imposing the surcharge.

HISTORY: L. 1997, c. 235, § 18.

NOTES:

Editor's Note:

See N.J.A.C. 19:31-11.11, fees.

Cross References:

Petroleum Underground Storage Tank Remediation, Upgrade, and Closure Fund, establishment., see 58:10A-3 7.3.

LexisNexis 50 State Surveys, Legislation & Regulations

1. Underground Storage Tanks

2. Water Quality



Page 161
N.J. Stat. § 58:10A-37.19

94 of 121 DOCUMENTS

LexisNexis (TM) New Jersey Annotated Statutes

***THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***

*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) *
*** ANNOTATIONS CURRENT THROUGH JULY 22, 2008 **

TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. §58:10A-37.19 (2008)

§ 58:30A-37.19. Joint annual report

a. The New Jersey Economic Development Authority and the Department of Environmental Protection shall present a
joint annual report to the presiding officers of the two houses of the Legislature and to the chairmen and members of the
Assembly Agriculture and Waste Management Committee and the Senate Environment Committee, or their successors,
on the status of the financial' assistance program, -which shall include: a statement on receipts and expenditures for the
Petroleum Underground Storage Tank Remediation, Upgrade, and Closure Fund; the number of applications for
financial assistance received and the actions taken on-the applications; the amount of financial assistance awarded as
loans or as grants for both public entities, and other applicants; the identity and location of the facilities receiving the
financial assistance; an assessment of the adequacy of current funding levels in meeting the statutory objectives of the
fund; an accounting of expenses incurred by the authority in administering the fund; and such other information,
including any legislative or administrative recommendations for program changes, as the authority and the department
may deem appropriate or useful. The annual reports shall be made not later than March 31-of each year beginning one
year following the effective date-ofthis act. The first report shallalso-contain-a needs survey, whichshall estimate the
scope and projected costs of all potentially eligible remediation applications for financial assistance from the fund.

HISTORY: L. 1997, c. 235, § 19.
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TITLE 58. WATERS. AND WATER SUPPLY
CHAPTER 1 A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-37.20 (2008)

§ 58:1 OA-37.20. Construction of act

Nothing in P.L.1997, c.235 (C.58:10A-37.1 et seq.) shall be construed to:

(1) impose any liability on the State or the authority for any claims made to, or approved from, the Petroleum.
Underground Storage Tank Remediation, and Closure Upgrade Fund, and the extent of the State's or authority's
responsibility for the payment or reimbursement of an approved application shall be limited to the amount of otherwise
unobligated monies available in the fund;

(2) impose any liability on the State or the authority for the quality of any work performed pursuant to a
remediation, closure or an upgrade for which financial assistance is made; or

(3) alter any obligation of an owner or operator of a facility, vho is eligible for financial assistance from the fund,
to comply in-watimely manner with-all-lawful requirements relating to the facility.

HISTORY: L. 1997, c. 235, § 20.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 1 OA. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-37.21 (2008)

§ 58: 10A-37.2 1. Appropriation for Petroleum Underground Storage Tank Remediation, Upgrade and Closure Fund

There is appropriated from the special account in the General Fund created pursuant to Article VIII,_Section 1i,
paragraph 6 of the New Jersey Constitution $ 9,900,000 to the New Jersey Economic Development Authority which
shall be deposited into the Petroleum Underground Storage Tank Remediation, Upgrade, and Closure Fund, established
pursuant to section 3 of P.L.1997, c.235 (C.58:OA-37.3), for use for any of the purposes for which that fund has been
established. Expenditures of monies in the fund shall be subject to the conditions set forth in Article VIII, Section II,
paragraph 6 of the New Jersey Constitution and the provisions in P.L.1997, c.235 (C..58:10A-37.1 et seq.).

HISTORY: L. 1997, c. 235, § 21.

NOTES:

Cross-References:-

Petroleum Underground Storage Tank Remediation, Upgrade, and Closure Fund, establishment., see 58:1OA-3 7.3.
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TITLE 58. WATERS AND WATER SUPPLY

CHAPTER I0A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-37.22 (2008)

§ 58:10A-37.22. Penalty for failure to register underground storage tank; exceptions

Any person who has owned or operated an underground storage tank as defined pursuant to section 2 of P.L.1986,
c.102 (C.58:10A-22) who has not registered that tank pursuant to the provisions of P.L.1986, c. 102 (C.58:10A-21 et
seq.), shall not be subject to a civil penalty for the failure to register that underground storage tank if the person, within
one year of the effective date of this act, registers the tank pursuant to P.L.1986, c. 102. The department may require that
person to pay any registration fees that would have been paid had the underground storage tank been-registered in
accordance with law.

HISTORY: L. 1997, c. 235, § 22.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER I0A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-37.23 (2008)

§ 58:1 OA-37.23. Submission of evidence' of financial responsibility

Prior to July 1, 1997, or upon completion of the upgrade of an underground storage tank as required pursuant to P.L.
1986, c. 102 (C 58:10A-21 et seq.), the owner or operator of that underground storage tank shall submit to the
department evidence of financial responsibility for taking corrective action and compensating third parties as is required
pursuant-to section 5 of P.L. 1986; c. 102 (C 58:J10A-25) or pursuant to 42-U.S.C. § 699-1 et seq. The department may
require that evidence of financial responsibility be submitted prior to the last disbursement of financial assistance from
the fund. After a regulated-tank is upgraded, the New Jersey Spill Compensation Fund, created pursuant to the "Spill
Compensation and Control Act," P.L. 1976, c. 141 (C. 58:10-23.11 et seq.) shall no longer serve as the evidence of
financial responsibility for the regulated tank.

HISTORY: L. 1997, c. 235, § 24; amended 2003, c. 148, § 6, eff. Aug. 1-5, 2003.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-38 (2008)

§ 58:1OA-38. Findings, determinations

The Legislature finds that contaminated sludges are often ocean dumped; that land-based disposal methods for sludge
are environmentally preferable to the current practice of ocean dumping; that land-based disposal of sludge requires the
removal of contaminants from the waste stream; that by requiring land-based sludge management criteria for sludges
which are currently ocean dumped, the sewage treatment plants will have the option to cease ocean dumping in favor of
a land-based disposal method; and that even if ocean dumping of sludge continues, it is prudent to minimize the
-presence of contaminants in the sludge.

The Legislature further finds that the State should work toward developing alternatives to ocean disposal of sludge
in the event that the practice is prohibited, and that the land-based sludge management criteria already established for
sludge should be used to develop the standards for limiting the levels of contaminants discharged by industrial-
-establishments into-the sewerage systems, which limits should be incorporated-in the discharge permits issued to
facilities.

The Legislature therefore determines that all sludge generated in the State from the operation of municipal
treatment works should meet the quality standards established by the Department of Environmental Protection for the
land-based sludge management of sludge and that the attainment of these standards should be reflected in the permits
issued for pretreatment discharges.

HISTORY: P.L. 1988, c. 56, s. 1.
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TITLE 58. WATERS-AND]WATER SUPPLY
CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:1OA-39 (2008)

§ 58:1OA-39. Definitions

As used in this act:

"Land-based sludge management criteria" means those standards established by the department in the Statewide
Sludge Management Plan adopted pursuant to the "Solid Waste-Management Act," P.L. 1970, c. 39 (C. 13:IE-1 et seq.),
*or established pursuant to the Federal Water Pollution Control Act Amendments of 1972 (33 U.S. C. 1251 et seq.), or
any regulations adopted pursuant thereto.

"Pretreatment permit" means a permit issued by either the department or by a municipal treatment works or by both
for the discharge of industrial wastewater into a sewerage system;

"Sludge" means the solid residue and associated liquid resulting from physical, chemical, or biological treatment of
domestic or industrial -wastewaters;

"Wastewater" means residential,-commercial, industrial,- or agricultural liquid waste, -sewage, stormwater runoff, or
any combination thereof, or other residue discharged to or collected by a sewerage system.

-HISTORY: P.L. 1988, c. 56, s. 2.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 1 OA. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. j§f 58:10A-40 (2008)

§ 58:1 OA-40. Pollutant discharge limits

All pretreatment permits shall include limits on the discharge of pollutants, which limits shall be based on the
attainment of land-based sludge management criteria for sludge from the municipal treatment works. Sludge that meets
the land-based sludge management criteria shall be of sufficient quality to be disposed of in a land-based manner
without degrading the environment or posing a threat to human health.

HISTORY: P.L. 1988, c. 56, s. 3.
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TITLE 58; WATERS AND WATER SUPPLY
CHAPTER 1 OA. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-41 (2008)

§ 58:10A-41. Conformance to land-based sludge management criteria

On or after March 17, 1991, all sludge generated in this State by municipal treatment works shall conform to the land-
based sludge management criteria.

HISTORY: P.L. 1988, c. -56, s. 4.
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TITLE 58. WATERS AND WATER SUPPLY
,CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

-N.J. Stat. § 58:10A-42 (2008)

§ 58:1 OA-42. Plan for land-based management

Each municipal treatment works shall prepare a plan for the land-based management of sludges currently disposed of
in the ocean. The plan shall provide for the termination of ocean disposal by March 17, 1991 and shall include, but need
not be limited to, an analysis of the pretreatment, air pollution control, residuals management, funding requirements and
potential sources thereof necessary for the implementation of the-land-based management methods chosen by the
municipal treatment works. Not later than April 30, 1989, each-municipal treatment works shall develop a plan-to
implement land-based sludge management methods and-shall so certify to the Department of Environmental Protection.
Not later than June 30, 1989, the department shall submit the several plans to the Governor and the Legislature, together
with its comments thereon and any recommendations for legislative or administrative action deemed appropriate.

HISTORY: P.L. 1988, c. 56, s. 5.

LexisNexis 50 State Surveys, Legislation & Regulations

Water Quality



Page 171
N.J. Stat. § 58:1OA-43

104 of 121 DOCUMENTS

LexisNexis (TM) New Jersey Annotated Statutes

*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***
*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***

*** ANNOTATIONS CURRENT THROUGH JULY 22, 2008 *

TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

NJ. Stat. § 58:10A-43 (2008)

§ 58:10A-43. Compliance schedules

The Department of Environmental Protection shall establish compliance schedules for municipal treatment works. The
compliance- schedules shall include deadlines for submittal of the permit application or applications for the -chosen land-
based sludge management method or methods, awarding of the construction contract, commencement of construction,
and completion-of construction. The-department shall act either to approve, conditionally approve or denypermit
applications within six months of their submittal-

HISTORY: P.L. 1988, c. 56, s. 6.

LexisNexis 50 State Surveys, Legislation & Regulations

Water Qiaal.ity



Page 172
N.J. Stat. § 58:10A-44

105 of 121 DOCUMENTS

LexisNexis (TM) New Jersey Annotated Statutes

*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE *
*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***

*** ANNOTATIONS CURRENT THROUGH JULY 22, 2008 **

TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

NJ. Stat. § 58:0OA-44 (2008)

§ 58:1OA-44. Short title

This act shall be known-and may be cited as the "Ocean Sludge Dumping Elimination Act."

HISTORY: P.L. 1988, c. 57, s. 1.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 1 OA. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat § 58:10A-45 (2008)

§ 58:1OA-45. Findings

The Legislature finds that 2.8 million wet tons (1 million dry pounds) of sewage sludge generated by six New Jersey
municipal treatment works each day are ocean disposed at the federally designated 106-mile dump site; that these
sludges are ocean rather than- land disposed in recognition of the threat posed by the presence of contaminants; that the
United States Environmental Protection Agency has officially affirmed a termination of ocean dumping as its adopted
policy, a goal undermined by continuing at-sea disposM of sewage-sludge; and that experts in deepwater ocean
*ecosystems have attested to the deleterious effects of waste disposal on the ocean environment.

HISTORY: P.L. 1988, c. 57, s. 2.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER I 0A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. §-58:1OA-46.(2008)

§ 58:l OA-46. Ocean disposal prohibited

The provisions of any other law, rule or regulation to the contrary notwithstanding, municipal treatment works are
prohibited from disposing of sludge in ocean waters by March 17, 1991.

HISTORY: P.L. 1988, c. 57, s. 3.
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TITLE 58. WATERS AND WATER SUPPLY

CHAPTER 1.0A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

NJ Stat § 58:10A-47 (2008)

§ 58:1OA-47. Short title

This act shall be known and may be cited as the "Ocean DumpingEnforcement Act."

HISTORY: P.L. 1988, c. 61, s. 1.

NOTES:

Cross References:

Violation of act; penalty, see 58:10A-10.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER I OA. -CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58.:1OA-48 (2008)

§ 58:10A-48. Definitions

As used in this act:

"Dump" or '!dumping" means the disposition ofmaterial. Dumping does not mean: (1) the disposition of any
effluent from any outfall structure to the extent- that the disposition is regulated under the provisions of the State "Water
Pollution Control Act," P.L. 1977, c. 74 (C. 5-8.10A-1 et seq.); (2) a routine discharge of effluent incidental to the
propulsion of, or operation of motor-driven equipment on, vessels; (3) the construction of any fixed structure or artificial
island nor the intentional placement of any device in ocean waters, or on or in the submerged land beneath those waters,
for a purpose other than disposal, when the construction or placement is otherwise regulated by federal or State law or
occurs pursuant to an authorized federal or State program; (4) the deposit of fish, shellfish, and other animals and plants,
or their body parts, for the purpose of developing, maintaining, or harvesting fishery, plant, or shellfish resources and is
-otherwise regulated by federal or State law-or occurs pursuant to an authorized federal or State program; (5)-the
discharge ofsewage as defined pursuant to-33-U;S. C. § 1322; or (6) any dumping activity-permitted and not violative--of
the provisions of the federal 'Warine Protection, Research, and Sanctuaries Act of 1972," 33 U.S.C. § 1401 et seq. or
other State or federal law;

"Material" means matter of any kind or description, including, but not limited to, dredged material, solid waste,
incinerator residue, garbage, sewage, sewage sludge, munitions, radiological, chemical, and biological warfare agents,
radioactive materials, chemicals, biological and laboratory waste, wrecked or discarded equipment, rock, sand,.
excavation debris, and industrial, municipal, agricultural, and other waste;

"Ocean waters" means those waters of the open seas lying seaward of the base line from which the territorial sea is
measured, as provided for in the Convention on the Territorial Sea and the Contiguous Zone, -April 29, 1958, 15 U.S. T.
1606, T.I.A.S. No. 5639.

HISTORY: P.L. 1988, c. 61, s. 2.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER I OA. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

S.I N.J. Stat. § 58:10A-49 (2008)

§ 58:10A-49. Crime of 3rd degree; penalty; reward

a. A person who intentionally dumps any material into the ocean waters within the jurisdiction of this State,-orinto the
waters outside the jurisdiction of this State, which material enters the ocean waters within the jurisdiction of this State,
is guilty of a crime-of the third degree.

b. Of the monetary penalty imposed pursuant to this section, 10% shall be paid to the Department of Environmental
Protection from the General Fund if the AttorneyGeneral-determines that a person or persons are entitled to a reward
pursuant to subsection c. of this section.

c. Any person who provides information to an enforcing authority concerning a violation of this act that. proximately results in the imposition and collection of a criminal penalty as the result of a criminal action brought
pursuant to this act shall be entitled to a reward of 10% of-the penalty collected. The reward shall be -paid by the
department from moneys~received pursuant-to-subsection-b. of-this section.-If more than one person is entitled-to a
reward, the Attorney General shall determine the-percentage-of the rewardi-that-each person shl-f receive. The Attorney
General shall adopt, pursuant to the "Administrative Procedure Act," P.L. 1968, c. 410 (C. 52.-14B-1 et seq.), rules and
regulations necessary to implement this section, including procedures to assure the anonymity of the person or persons
providing the information to the enforcing authority when appropriate.

HISTORY: P.L. 1988, c. 61, s. 3.

NOTES:

Administrative Code:

1. N.J.A.C. 13:80-1. 1, CHAPTER 80. SOLID AND HAZARDOUS WASTE INFORMATION AWARDS,
Purpose and authority.

2. N.J.A.C. 13:80-1.2, CHAPTER 80. SOLID AND HAZARDOUS WASTE INFORMATION AWARDS,
Definitions.

- -3-N:J.A-C-. 1-3:80-.3-, CHA-P- TER-80. -SOLID AND-HAZARDOUS-WASTE INFORMATION AWARDS,
Responsibility.

4. N.JA.C. 13:80-1.8, CHAPTER 80. SOLID AND HAZARDOUS WASTE INFORMATION AWARDS,
Collection of fines and penalties.

5. N.JA.C. 13:80-1.9, CHAPTER 80. SOLID AND HAZARDOUS WASTE INFORMATION AWARDS,
Determination and notification of eligibility for awards.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER I OA. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat: § 58:10A-50 (2008)

§ 58"1OA-50. Necessary dumping

The-provisions of this act do not apply when the dumping of any material is necessary to secure the safety of human
life or of vessels, aircraft, platforms, or other man-made structures at sea in cases of force majeure caused by stress of
weather, or in any case that constitutes a danger to human life or a real threat to vessels, aircraft, platforms, or other
man-made structures at sea, if dumping appears to be the only.way of averting the threat and if there is every probability
that the damage consequent upon the dumping will be less than would otherwise occur. In such instances dumping
pursuant to this section shall be so conducted as to minimize the likelihood of damage to human or marine life.

HISTORY: P1. 1988, c. 61, s. 4.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-51 (2008)

§ 58:1OA-51. Submission of proposals

The Attorney General shall submit to the Administrator of the federal Environmental Protection Agency whatever
proposals may be necessary pursuant to 33 U.S.C. § 1416 in order to allowenforcement of the provisions of this act.

HISTORY: P.L. 1988, c. 61, s. 5.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:1'0A-52 (2008)

§ 58:1OA-52. Short title

This act shall be known, and may be cited, as the "Clean Ocean Education Act."

HISTORY: P.L. 1988, c. 62, s. 1.

NOTES:

Cross References:

Duties of department, see 13:19-26.
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TITLE 58. WATERS AND WATER-SUPPLY
CHAPTER I OA. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-53 (2008) -

§ 58:1 OA-53. Findings, declarations

The Legislature finds and declares that the presence of plastic and other non-biodegradable materials in coastal waters
has an adverse effect on the quality of ocean waters, on sea mammals and other marine life, and potentially on human
health; that behavior which results in ocean and beach discharges of such materials is the product, at least in part, of a
lack of information and awareness on the part of the general public of the consequences of their acts; and that a public
education program can play a key role in supplementing State, federal, and international efforts to reduce ocean
pollution and promote a healthy marine environment.

HISTORY: P.L. 1988, c. 62, s. 2.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER IOA. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-54 (2008)

§ 58:1OA-54. Educational materials

The Department of Environmental Protection, in consultation with the Department of Education and citizen,
educational and environmental groups, shall prepare educational materials concerning the deleterious effects of plastics
and other forms of pollution on the marine environment. The materials shall promote the values of litter control, oil
recycling, street cleaning, and "pooper scooper".-activities; encourage. the use of biodegradable or recyclable alternatives
to plasticswhere adequate alternatives exist; and inform citizens of the need to develop and participate in community
programs for recycling, litter control, and other similar public-benefit programs; The Department of Environmental
Protection shall distribute these educational materials to civic, community, and other public interest organizations.

HISTORY: P.L. 1988, c. 62, s. 3.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 1 0A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58.'1OA-55 (2008)

§ 58:1 OA-55. Distribution to school districts

The Department of Education shall distribute the educational materials prepared by the Department of Environmental
Protection pursuant to section 3 of this act to each school district in the State. Local school boards are encouraged to
integrate these educational materials into the curricula where possible, and to otherwise make them available to
elementary and secondary school children for extracurricular activities and to their-parents.

HISTORY: P.L. 1988, c. 62, s. 4.

LexisNexis 50 State Surveys, Legislation & Regulations

Water Quality



Page 185
N.J. Stat. § 58:10A-56

117 of 121 DOCUMENTS

LexisNexis (TM) New Jersey Annotated Statutes

*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***

*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***

*** ANNOTATIONS CURRENT THROUGH JULY 22, 2008 *

TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 1 0A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-56 (2008)

§-58:1OA-56.Sewage discharge prohibited

No person may discharge sewage from a watercraft into any coastal water area designated as a "no discharge"-area by
the Administrator- of the federal Environmental Protection Agency pursuant to an application filed by the Department of
Environmental Protection in accordance with 33 U.S.C. § 1322.

HISTORY: P.L. 1988, c. 117, s. 1.

NOTES:

Cross References:

Recommendation for appropriation; distribution, see 39:3-27.52.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER I0A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:I0A-57 (2008)

§ 58: 1OA-57. Sewage pumpout devices, portable toilet emptying receptacles

a. Within 90 days of the effective date of this act, the Department of Environmental Protection shall conduct a study of
the availability and location of, and demand or need for, sewage pumpout devices for Type 1II marine sanitation devices,
and portable toilet emptying receptacles at public or private marinas and boatyards, or at other locations in coastal
estuaries and their tributaries within the State's jurisdiction. This study shall include an identification-of the wastewater
treatment facilities at which waste from Type I1l marine sanitation devices and portable toilet emptying receptacles shall
be disposed of and treated.

b. Within nine months of the completion of the study conducted pursuant to subsection a. of this section, the
Department shall adopt, pursuant to the "Administrative Procedure Act," P.L. 1968, c. 410 (C. 52:14B-1 et seq.) rules
and regulations identifying the public or private marinas at which sewage pumpout devices for Type III marine
sanitation-devices and portable toilet emptying receptacles -shall be located, and requiring the owners or-operators of
those-public oroprivate marinas -to install or-provide the required-sewage pumpout devices or portable-temptying
receptacles, as the case may be-

HISTORY:-P-L. 1988, c. 117, s. 2.
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TITLE 58. WATERS AND WATER SUPPLY
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NJ Stat. § 58:1OA-58 (2008)

§ 58:10A-58. Submittal of assessment study, recommendations

Not later than May 1, 1989, the depariment shall submit to the Assembly Environmental Quality Committee and the
Senate Energy and Environment Committee the assessment study required pursuant to section 2 of this act, along with
its recommendations for any legislative and administrative action that may be necessary to assure watercraft, using the
coastal and intracoastal waters of the State, reasonable access to sewage pumpout facilities and portable toilet emptying
receptacles. The recommendations shall include proposals for an information program to-acquaint boaters with proper
sewage disposal and the location of marine sewage disposal facilities.

HISTORY: P.L. 1988, c. 117, s. 3.
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NJ. Stat. § 58:]OA-59-(2008)

§ 58:1OA-59. Penalties for violation

A person who violates the provisions of section 1 of this act, or who violates the provisions of any rule and regulation
adopted by the department pursuant to section 2 of this act, shall be subject to the penalty provisions of section 10 of
P.L. 1977, c. 74 (C. 58:1OA-10).

HISTORY: P.L. 1988, c. 117, s. 4.
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TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 10A. CONTROL OF WATER POLLUTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 58:10A-60 (2008)

§ 58:1OA-60. Application for approval

The department shall apply, within six months of the effective date of this act, to the United States Environmental
Protection Agency for such approval as is necessary to implement the provisions of section 1 of this act.

HISTORY: P.L. 1988, c. 117, s. 5.

LexisNexis 50 State Surveys, Legislation & Regulations

Water Quality



LEXSEE

A
Caution
As of: Aug 12, 2008
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G. MEIER, DEFENDANTS

Indictment No. 90-10-1672
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251 N.J. Super. 85; 596 A.2d 1105; 1991 N.J. Super. LEXIS 316
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Publication August 21, 1991.
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CASE SUMMARY:

PROCEDURAL POSTURE: Defendant auto- body
-repair-facility -owner and- co-defendant- filed motions to
suppress, seeking to suppress. evidence seized during a
warrantless search of defendant's auto body repair facil-
ity conducted by members of the auto theft unit of the
New Jersey State Police.

OVERVIEW: Defendant auto repair facility owner and
codefendant, the recipient of insurance monies for an
allegedly stolen Corvette, filed motions to suppress the
front "clip" of a vehicle discovered during a warrantless
search of the auto repair facility. The search was con-
ducted by the auto theft unit of the New Jersey State Po-
lice pursuant to N.J. Stat. Ann. § 39:13-3 and N.J.
Admin. Code tit. 13, § 21-21.1 et seg. The court ruled.
that the auto-body repair industry was closely or perva-
sively regulated. As such, to be considered reasonable,
the inspection was required to meet three criteria: it had
to-- betconducted--pursuant -to a- a-egulatory- scheme in
which the government had a substantial interest; it had to
be necessary to further the regulatory scheme; and the
regulatory scheme had to perform the basic functions of
a warrant in terms of notice, scope, and limitations on the
discretion vested in the inspecting officer. The court held
that the motion to suppress had to be denied because the
inspection fell within the regulatory scheme created for
the auto body repair industry and was proper under state

and federal law, although it was initially triggered by a
"tip."

OUTCOME: The court denied defendants' motion to
suppress evidence obtained during a warrantless search
of the auto repair facility, finding that the evidence was
seized- during a lawful administrative inspection con-
ducted within the -boundaries of the regulatory scheme
created for the auto repair industry.

CORE TERMS: inspection, repair, auto-body, state
police, regulatory schemes, detective, auto theft, tip, clip,
front, search warrant, component parts, motor, vehicles,
regulated, stolen, theft, corvette, random, inspected, cri-
terion, searched, warrantless search, criminal activity,
pervasively, regularity, conducting, suppress, garage,
rear, police officer

LexisNexis(R) Headnotes

Constitutional Law > Bill of Rights > Fundamental
Rights > Search & Seizure > Scope of Protection
Crim-in-aI-L-aw-&-Pryceitdure>- Search & Seizure > Ex-
pectation of Privacy
[HN1]The U.S. Const. amend. IV prohibition against
unreasonable searches and seizures is applicable to
commercial business enterprises as well as private
homes. Thus, although it is a lesser expectation than that
enjoyed in the home, the owner or operator of a commer-
cial enterprise has a legitimate expectation of privacy in
commercial property. This expectation of privacy exists
with respect to administrative inspections designed to
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enforce regulatory schemes as well
searches conducted by police for the
dence of a crime.

as to traditional
gathering of evi-

Constitutional Law > Bill of Rights > Fundamental
Rights > Search & Seizure > Warrants
Criminal Law & Procedure > Search & Seizure >
Search Warrants > General Overview
Criminal Law & Procedure > Search & Seizure >' War-
rantless Searches > Administrative Searches
[HN2]Before a regulatory search can be undertaken an
administrative search warrant must be obtained. How-
ever, in closely regulated industries an exception to the
warrant requirement has been carved out for searches of
premises pursuant to an administrative inspection
scheme.

Constitutional Law > Bill of Rights > Fundamental
Rights > Search & Seizure > Warrants
Criminal Law & Procedure > Search & Seizure >
Search Warrants > General Overview
Criminal Law & Procedure > Search & Seizure > War-
rantless Searches > Administrative Searches
[HN3]A warrantless inspection, even in a pervasively
regulated industry, is reasonable only when three criteria
are met. First, there must be a substantial _government
interest in the regulatory-yscheme under-which the-inspec-
tion is conducted. Second, the warrantless-search must-be
necessary to further the regulatory scheme. Third, in
terms of certainty and regularity of its application, the
inspection must provide a constitutionally adequate sub-
stitute for a warrant. More specifically, to satisfy the
third criterion, the regulatory scheme must perform the
two basic functions of a warrant by: (a) advising the
property owner that a search is being made pursuant to
law and properly defining the scope of that search and,
(b) limiting the discretion of the inspecting officer. When
the three criteria are met, the administrative search is
reasonable and the discovery of evidence of crimes in the
course of an otherwise proper administrative inspection
does not render the search illegal or the administrative
scheme suspect.

Governments > State & Territorial Governments > Li-
censes
Transportation Law > Private Vehicles > Title
[HN4]N.J. Stat. Ann. § 39:13-3 authorizes the investiga-
tion of complaints and the gathering of information on
auto body repair facilities in an effort to detect violations
of the provisions of the act and regulations adopted pur-
suant thereto. The regulations that have been adopted by
the Division of Motor Vehicles to carry out the purposes

of the statute are found at N.J. Admin. Code tit. 13, § 21-
21.1 et seq.. The administrative scheme states that any
person seeking to engage in the business of an auto body
repair facility shall apply to the Director of the Division
of Motor Vehicles for a license authorizing him to en-
gage in such business. N.J. Admin. Code tit. 13, . 21-
21.4. All licensees must keep records regarding title and
ownership of motor vehicles and their component -parts.
N.J. Stat. Ann. § 39:10B-2(c). Further, each licensee is
required to maintain a list of employees and copies of all
estimates, work orders, invoices, parts purchase orders
and appraisals prepared by that facility. N.J. Admin.
Code tit. 13, § 21-21.12.

Governments > State & Territorial Governments > Li-
censes
Governments > State & Territorial Governments > Po-
lice -Power
Transportation Law > Private Vehicles > General
Overview
[HN5]Licensees are specifically advised of the power of
the Director of the Division of Motor Vehicles of the
State of New Jersey to order investigation§ by N.J.
Admin. Code tit. lM§ 21-21.17(a) which states: the Di-
rector shall, on his own initiative or in response to com-
plaints, investigate on a continuous basis and gather evi-
dence of violations of N.J. Stat. Ann. 8 39:13-1 et seq.,
or any regulation adopted thereunder, by an auto body
repair facility. The state police -are given statutory au-
thority to act as inspectors of motor vehicles, and -thus,
may participate in the regulatory inspection of auto-body
repair facilities. N.J. Stat. Ann. § 53:2-1.

Criminal Law & Procedure > Search & Seizure > War-
rantless Searches > Administrative Searches
Governments > State & Territorial Governments > Li-
censes
Transportation Law > Private Vehicles > General
Overview
[HN6]When conducting a regulatory search, enforce-
ment agencies are directed, to seize and confiscate de-
tached motor vehicle component parts if the manufac-
turer's part number, the identification number required by
the Director of the Division of Motor Vehicles of the
State of New Jersey in N.J. Stat. Ann. § 39:101B-2, or the
identification number assigned by the Division of Motor
Vehicles of the State of New Jersey under N.J. Stat. Ann.
D39:10B-3(e) have been altered, removed, destroyed,
defaced or obliterated. N.J. Stat. Ann. § 39:10B-3(a).

Criminal Law & Procedure > Search & Seizure > War-
rantless Searches > Administrative Searches
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Governments > State & Territorial Governments > Li-
censes
Transportation Law > Private Vehicles > General
Overview
[HN7]The operation of an auto-repair facility is a closely
regulated business in the state of New Jersey.

Criminal Law & Procedure > Criminal Offenses >
Property Crimes > Larceny & Theft > General Over-
view
Criminal Law & Procedure > Search & Seizure > War-
rantless Searches > Administrative Searches
Transportation Law > Private Vehicles > Safety Stan-
dards > Inspections
[HN8]The state has a strong interest in preventing the
theft and dismantling of automobiles by regulating auto-
body repair facilities.

Criminal Law & Procedure > Criminal Offenses >
Property Crimes > Larceny & Theft > General Over-
view
Criminal Law & Procedure > Search & Seizure > War-
rantless Searches > Administrative Searches
Criminal Law & Procedure > Search & Seizure > War-
rantless Searches > Vehicle Searches > General Over-
view
[11N9]A warrantless search of-auto-body repair facilities
is necessary to further the substantial -government interest
in preventing -auto theft and the regulatory scheme de-
vised for that purpose.

Criminal Law & Procedure > Search & Seizure >
Search Warrants > General Overview
Criminal Law & Procedure > Search & Seizure > War-
rantless Searches > Administrative Searches
[HIN10]To determine that an inspection scheme provides
a constitutionally adequate substitute for a warrant, the
regulatory scheme must perform the two basic functions
of a warrant by: (a) -advising the property owner that a
search is being made pursuant to law and properly defin-
ing the scope of that search and, (b) limiting the discre-
tion of the inspecting officer. Generally, to perform this
first function the regulation must be sufficiently comnpre-
hensive and defined that the owner of the commercial
property will be subject to periodic inspections under-.
taken for specific purposes. To perform this second func-
tion, the regulation must limit the discretion of inspectors
so that the search is carefully limited in time, place and
scope. Warrantless searches are intended to be flexible as
to time, scope and frequency. What must be avoided is
the almost unbridled discretion left to the searching offi-
cers as to when to search and whom to search.

Constitutional Law > Supremacy Clause > General
Overview
Governments > State & Territorial Governments > Leg-
islatures
[HNIl]Neither the Division of Motor Vehicles of the
state of New Jersey nor the state legislature may adopt
laws or regulations in violation of the Constitution.

COUNSEL: John P. Johnston for plaintiff (John A.
Kaye, Prosecutor of Monmouth County, attorney).

James Fagen, for defendant, Douglas Bromell.

Joseph Hrymack, for defendant, Edwin Meier.

JUDGES: O'HAGAN, J.S.C.

OPINION BY: O'HAGAN

OPINION

[*871 [**1 1061 The defendants Douglas Bromell

and Edwin Meier, by way of motion to suppress pursuant
to R. 3:5-7, seek to suppress evidence seized by members
of the auto theft unit of the New Jersey State Police dur-
ing a search conducted at Doug's Auto Body on April 6,
1990. The respective -motions were filed in a timely
fashion pursuant to R. 3:-5-7(a). The court-has-jurisdic-
tion under R. 3:5-7(a). The principle issue in this case is
whether the warrantless search of an auto body repair
facility, conducted pursuant to a- statute -authorizing such
search, falls within the exception to the warrant require-
ment for administrative or regulatory inspections of per-
vasively regulated industries. [*88] This court holds
that it does and therefore the defendants' motion to sup-
press the evidence is denied.

Defendant Douglas Bromell Sr. is the owner of
Doug's Auto Body, an auto-body repair facility located in
Farmingdale, [***2] New Jersey. Doug's Auto Body is
situated at the end of a long driveway leading in from the
public street. It consists of a garage and several auto-

.repair bays surrounded-by approximately thr-ee acres of
property. No clear evidence was established concerning
the existence of a fence surrounding the premises. The
court drew the inference, however, that clients or cus-
tomers would use the driveway to gain entrance and
would do their business or negotiations in the area of the
garage itself. On April 6, 1990, Detective Sgt. Robert
Penrose of the New Jersey State Police Auto Theft Unit,
accompanied by two other detectives from that unit, per-
formed an inspection of Doug's Auto Body pursuant to
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N.J.S.A. 39:13-3 and the regulations provided by
N.J.A.C. 13:21-21.1 et seq. Upon arriving at the site, the
state police were approached by Douglas Bromell Jr., the
owner's son. The officers asked Bromell Jr. to [**1107]
notify his father of their presence and awaited the arrival
of defendant-owner before undertaking the inspection.
Defendant, Douglas Bromell Sr., was then provided' with
information regarding the statutory authority and scope
of the inspection. The search was limited to an [***3]
examination of the owner's operating license, his em-
ployee list and a verification of proper title to all the ve-
hicles and component parts on the site.

The inspection of Doug's Auto 'Body revealed that
approximately 40 vehicles were on the premises. The
subject of the instant suppression motion was the front
clip ' of a 1979 Corvette [*89] that, because of its prox-
imity to a rear clip from another Corvette, appeared :to be
one single Corvette cut in half The testimony of Detec-
tive Sgt. Penrose revealed that there was neither a drive
train nor .an interior in the front clip. The front and rear
clips were found behind the garage in a location not visi-
ble from the driveway or the front of the garage. Detec-
tive Sgt. Penrose candidly admitted that the customers of
the business would not ordinarily go to that location.
The detective's attention was drawn to the front clip be-
cause no vehicle identification number (hereinafter VIN)
was found in the public location on it. The evidence
-revealed that the VIN had been-removed, apparently in-
tentionally. :Using information provided by the manufac-
turer, Detective Sgt. Penrose was able to find the correct
VIN. A computer lookup revealed [***4] that the 1979
Corvette was an "active theft" having been reported sto-
len by its owner Edwin Meier on September 30, 1989.
Apparently, codefendant Meier had received insurance
monies thereafter on account of the vehicle's theft. The
state police on April 6, 1990 impounded the front clip of
the corvette and had it removed.

I "Clip" is a term in the auto repair industry re-
ferring to that. portion of an automobile located
between: a) the dashboard or cowl and the front
bumper in the case of a "front clip" or b) the C-
pillar or package tray area and the rear bumper in
the case of the "rear clip."

The only witness who gave testimony at the hearing
on this motion was Detective Sgt. Robert Penrose, a vet-
eran of almost 20 years with the state police. The detec-
tive indicated that as one of the 12 members of the auto
theft unit of the state police, he conducts regulatory
searches of auto-body repair facilities throughout the
counties of Oceari, Monmouth, and Middlesex. 'Each
member of his unit conducts between one and two
searches [***5] of auto-body repair facilities each
month. Although he was unable to estimate the total

number of auto-body repair facilities within his region,
Penrose noted that the number is in the hundreds. He
stated further that some facilities have never been in-
spected and may never be inspected over the course of
the entire life of the business. Further, once inspected,
[*90] . the resources and manpower of the unit do not
allow for a reinspection.

Seventy-five percent of all the "regulatory" inspec-
tions done by the auto theft unit are in response to a tip
or information received suggesting that illegal activities
are in progress. The other 25 percent of the inspections
done by the unit are random spot-checks. Detective Sgt.
Penrose stated that the instant search was conducted pur-
suant to a tip. He admitted that, but for the tip provided,
Doug's Auto Body would not have been searched on
April 6, 1990.

The information or "tip" that formed the basis for
searching Doug's Auto Body arose in the following man-
ner. Detective Sgt. Penrose stated that the state police
had long suspected John Fernicola, the employer of de-
fendant Meier, of involvement in auto theft activities. In
the course [***61 of the Femicola investigation, the
state-police spoke to his estranged wife, Rebecca Fermi-
cola. Rebecca Fernicola revealed that Douglas Bromell
Sr., the owner of Doug's Auto Body, was a good friend
of her husband and was possibly involved in a car theft
ring with him. Acting on- this information, without a
search warrant, Detective Sgt. Penrose decided to con-
duct -an inspection of Doug's -Auto Body pursuant to
N..J.S.A. 39:13-3.

The State concedes that, absent statutory authority,
the state police could not [**1108] have validly
searched Doug's Auto Body without first having secured
a search warrant. The basis of the tip was speculative and
the detectives did not have probable cause to believe that
a crime was being committed until Bromell failed to pro-
duce proof of ownership -for- certain vehicles and Detec-
tive Penrose noted the missing VIN on the Corvette. Fur-
ther, it has not been demonstrated. that exigent circum-
stances existed which justified dispensing with a search
warrant. The State contends, however, that N.J.S.A.
39:13-3 authorizes investigative searches in these cir-
cumstances.

[[*_9 ] . .

There have been a number of United States Supreme
Court and New Jersey state court decisions [***7]
which have addressed the issue of administrative or regu-
latory inspections and have interpreted the law in a simi-
lar manner. Distilled from these cases is the principle
that [HNI]the Fourth Amendment prohibition against
unreasonable searches and seizures is applicable to
commercial business enterprises as well as private
homes. New York v. Burger, 482 U.S. 691, 107 S.Ct.
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W2636, 96 L.Ed.2d 601 (1987); See v. City of Seattle, 387US. 541. 543, 546. 87 S.Ct. 1737, 1739, 1741- 18
L.Ed.2d 943 (1967); State v. Williams. 84 N.J. 217, 224-
225, 417 A.2d 1046 (1980). Thus, although it is a lesser
expectation than that enjoyed in the home, the owner or
operator of a commercial enterprise has a legitimate ex-
pectation of privacy in commercial property. Donovan v.
Dewey• 452 US. 594, 101 S.Ct. 2534, 69 L.Ed.2d 262
(1981), State v. Turcotte, 239 N.J.Super. 285. 571 A.2d
305 (App.Div.1990). This expectation of privacy exists
with. respect to administrative [***8] inspections de-
signed to enforce regulatory schemes as well as to tradi-
tional searches conducted by police for the gathering of
evidence of a crime. New York v.. Burger, .iupra, 482
US. at 699, 107 S.Ct. at 2642, (citing Marshall v. Bar-
low's Inc., 436 U.S. 307. 312-313. 98 S.Ct. 1816. 1820,
56 i.Ed.2d 305 (1978)). State v. Bonaccurso, 227
NJSuper. 159. 164-165. 545 A.2d 853 (Law Div.1988).

In general, the courts agree that [HN2]before a regu-
latory search can be undertaken an administrative search
warrant must be obtained. See, e.g., Payton v. •ew .York,
445 U.S. 573. 586. 100 S.Ct. 1371. 1380, 63 L.Ed.2d 639
(1980); See v. Otn' of Seattle, supra. 387 U.S. at 545. 87
S. Ct. at 1740. State v. Bonaccurso, supra, 227 NJ.Super.
at 164, 545 A.2d 853. However, "In closely regulated
industries . . . an exception to the warrant requirement
has been carved out for searches of premises pursuant to
an- administrative [***9] inspection scheme."
Shoemaker v. Handel, 795 F.2d 1136, 1142 (3rd
Cir.19861 cert. [*921 den., 479 US. 986, 107 S.Ct. 577,
93 L.Ed.2d 580 (1986) (horse racing). See also Donovan
v. Dewey, 452 U.S. 594. 602-605. 101 S.Ct. 2534. 2539-
42, 69 L.Ed.2d 262 (1981) (coal mines); U.S. v. Biswell.
406 U.S. 311, 316-317, 92 S.Ct. 1593, 1596-97, 32
L.Ed.2d 87 (1972) (gun selling); Colonnade Catering
Cor. v. US., 397 U.S. 72, 76-77, 90 S.Ct. 774, 777, 25
L.Ed.2d 60 (1970) (liquor. industry); State v. Turcotte,
supra (horse racing); State v. Williams, 84 NJ. 217. 223.
417 A.2d 1046 (1980) (Tavern industry); State v. Rednor.
203 N.J.Super. 503, 507, 497 A.2d 544 (App.Div.t985)
(liquor industry); In re Environmental Protection Day't..
177 N.J.Super. 304, 313, 426 A.2d 534 (App.Div.1981)
(wastewater [***10] treatment facility); State v. Bonac-
curso, supra (meat-packing industry).

[HN3_A warrantless inspection, however, even in a
pervasively regulated industry, is reasonable only when
three criteria are met. First, there must be a substantial
government interest in the regulatory scheme under
which the inspection is conducted. N.Y iv Burger, su-
gra. 482 U.S. at 713, 107 S.Ct. at 2649; State v. Turcotte,
supra, 239 N.J.Super. at 292, 571 A.2d 305. Second, the
warrantless search must be necessary to further the regu-. latory scheme. Burger, 482 U.S. at 702. 107 S.Ct. at
2644; Turcotte, 239 N.J.Super. at 292. 571 A.2d 305.

Third, in terms of certainty and regularity of its applica-
tion, the inspection must provide a constitutionally ade-
quate substitute for a warrant. Burger, 482 U.S. at 702.
107 S.Ct. at 2644; [**1109] Turcotte. 239 NJSuper. at
293, 571 A.2d 305. More specifically, to satisfy the
[***113 third criterion, the regulatory scheme must per-
form the two basic functions of a warrant by: a) advising
the property owner that a search is being made pursuant
to law and properly defining the scope of that search and,
b) limiting the discretion of the inspecting officer.
Burger. 482 U.S. at 702, 107 S.Ct. at 2644; Turcotte, 239
NJ.Super. at 293, 571 A.2d 305. When the three criteria
are met, the administrative search is reasonable and
"[tlhe discovery of evidence of crimes in the course of an
otherwise proper administrative inspection does not ren-
der the search illegal or the administrative scheme [*93]
suspect." Turcotte. 239 N.J.Super. at 293. 571 A.2d 305
(citing Burger, 482 US. at 716, 107 S.Ct. at 2651).

The administrative scheme which regulates the auto-
body repair industry is codified at N.JS.A. 39:13-3 and
N.J.A.C. 13:21-21.1 et -seq. [HN4]NJ.,SA. 39:13-3 au-
thorizes the investigation of complaints and the gathering
of information on auto body repair facilities in an effort
to [***12] detect violations of the provisions, of the act
and regulations adopted pursuant thereto. The regula-
tions that have been adopted by the Division of Motor
Vehicles (D.M.V.) to carry out the purposes of the stat-
ute are found at NI-J.A.C. 13:21-21:1 -et seq. The adminis-
trative scheme states-that "[a]ny person seekirg to en=
gage in the business of an auto body repair facility shall
apply... to the Director for a license authorizing him to
engage in such-business.". N.J.A.C. 13:21-21.4. All li-
censees must keep records regarding title and ownership
of motor vehicles and their component parts. N!JS.A.
39:10B-2(c). Further, each licensee is required to main-
tain a list of employees and copies of all estimates, work
orders, invoices, parts purchase orders and appraisals
prepared by that facility. N.J.A.C. 13",21-21.12.

[HN5]Licensees are specifically advised of the

power of the Director to order investigations by N.JA. C.
13:21-21.17(a) which states: "[t]he Director shall, on his
own initiative or in response to complaints, investigate
on a continuous basis and gather evidence of violations
of NJS.A. 39:13-1 et seq., or any regulation adopted
thereunder, by an [***._31 auto body repair facility."' The
state police are given statutory authority to act as inspec-
tors of motor vehicles, and thus, may participate in the
regulatory inspection of auto-body repair facilities.
NJS.A. 53:2-1. [HN6]When conducting a regulatory
search, enforcement agencies are directed to seize and
confiscate detached motor vehicle component parts if the
manufacturer's part number, the identification number
required by the Director in NJS.A. 39:10B-2, or the
identification number assigned by the D.M.V. under
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W N.J.S.A. 39:10B1-3(•) have been altered, removed, de-stroyed, defaced or obliterated. N.J.S.A. 39:1OB-3 (a).

[*94] Ii.

The preliminary issue to be resolved in this motion
is whether the auto-body repair industry is closely or
pervasively regulated. The very nature of the regulatory
statute reveals that [HN7]the operation of an auto-repair
facility is a closely regulated business in the State of
New Jersey. The provisions regulating the activity of
auto-body repair facilities are extensive and are noted at
section I1 above. Included among them are the require-
ments that all auto-body repair facilities be licensed by
the State of New Jersey and maintain records [***.14-]
regarding all employees, the title and ownership of all
motor vehicles and major component parts located on
their premises, and all estimates, work orders, invoices,
parts purchase orders and appraisals prepared by that
facility. Moreover, the person engaged in this activity is
subject to criminal penalties, as well, as suspension and
loss of license and civil fines for failure to comply with
these regulations. Accordingly, in light of the regulatory
framework governing this business, the operator of an
auto-body repair facility has a reduced expectation of
privacy in this pervasively or "closely" regulated busi-
ness.

Having determined that the auto-body repair indus-
-try is-closely regulated, the court must then examine the
regulatory inspection scheme in- light -of the three
[**I 110] criteria previously stated. The first criterion
for consideration is whether the State has a substantial
interest in the regulatory scheme under which this in-
spection was conducted. [HN8]The State indeed has a
strong interest in preventing the theft and dismantling of
automobiles by regulating auto-body repair facilities. "In
this day, automobile theft has become a significant social
problem, placing enormous economic [***151 and per-
sonal burdens upon the citizens of different states."
Burger, supra. 482 U.S. at 708, 107 S.Ct. at 2647. Be-
cause of the standardization of the contemporary auto-
mobile, its component parts can easily be removed and
sold for installation on similar automobiles literally any-
where in the world. "It is well established that the theft
problem can be [*95] addressed effectively by control-
ling the receiver of, or market in, stolen property."
-Bu-rger, 48-2-U.-S7 atTO9h-7-0-7-S-Ct. -at-2647 (citing--2 -W.
LaFave & A. Scott, Substantive Criminal Law, § 8.10(a)
at 422 (1986)). Thus, the State may rationally believe
that it can help reduce automobile theft by regulations
that assist in tracing the origin and destination of vehicles
and their component parts and prevent auto-body repair
facilities from dismantling stolen vehicles and selling
their parts or using stolen auto parts to repair damaged

*• vehicles.

Next, the court must determine whether a war-
rantless search is necessary to further the regulatory
scheme. [I4N9]A warrantless search of auto-body repair
facilities is necessary to further [***16] the substantial
government interest in preventing auto theft and the
regulatory scheme devised for that purpose. In certain
situations, as noted in US. v. Biswell, supra,

-if inspection is to be effective and serve
as-a credible deterrent, unannounced, even
frequent, inspections are essential ... the
prerequisite of a warrant could easily frus-
trate inspection; and if the necessary
flexibility as to time, scope, and fre-
quency is to be preserved, the protections
afforded by a warrant would be negligi-
ble. [406 US. at 316. 92 S.Ct. at 1596].

When dealing with the prevention of auto theft, a warrant
requirement would interfere with the statute's purpose of
identifying stolen. vehicles and component parts and
shutting down the market for such items. Stolen cars and
parts move quickly through auto-body "chop shops" and
frequent and unannounced inspections are necessary in
order to detect them. Thus, the elements of speed and
surprise are essential to the regulatory scheme aimed at
combatting this type of crime.

-The third criterion for-the court's consideration is
whether, in terms of certainty [***17] and regularity of
its application, the inspection scheme provides a consti-
tutionally adequate substitute for a warrant. Defendant
contends that the State has failed to satisfy this third cri-
terion.

[HNI1]To satisfy this third criterion, the regulatory
scheme must perform the two basic functions of a war-
rant by: a) advising the property owner thlat a search is
being made [*96] pursuant to law and properly defining
the scope of that search and, b) limiting the discretion of
the inspecting officer. Generally, to -perform this first
function the regulation must be "sufficiently comprehen-
sive and defined that the owner of the commercial prop-
erty will be subject to periodic inspections undertaken
for specific purposes". Donovan v. Dewey, supra, 452
U.S. at 600, 101 S.Ct. at 2539. To perform this second
function, the regulation must limit the discretion of in-
spectors so that the search is carefully limited in time,
place and scope. Biswell, supra, 406 US. at 315. 92
S.Ct. at 1596. Warrantless searches are intended to be
flexible as to time, scope and frequency. Id. at 316, 92
S.Ct. at 1596. [***18] What must be avoided is the "al-
most unbridled discretion" left to the searching officers
."as to when to search and whom to search." M1arshall v'.
Rnrlrmv'v Inf .'T-a 416 j,.. at 323 Q8 .S' Ct at 1 826.
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3 Defendant Bromell contends that Sgt. Penrose and
his colleagues from the auto-theft unit were not conduct-
ing an administrative or regulatory search at Doug's Auto
Body. Rather, defendant asserts the state police were
expressly looking for evidence [**1111] of criminal
activity. Defendant maintains that Sgt. Penrose merely
used the regulations as a ruse or pretext in hope of vali-
dating what would otherwise be an unlawful search.
Further, Bromell maintains that the discretion given to
the field officers clearly exceeds that allowed under a
regulatory scheme of inspection.

Defendant, in this regard, challenges the field offi-
cers' actions in targeting defendant's place of business
after receipt of the tip or information from Rebecca Fer-
nicola. Since three out of every four inspections by the
auto-theft unit are in response to such tips, defendant, in
effect, is challenging the regulatory scheme for auto-
body facilities throughout the entire [***19] State -of
New Jersey.

The State, in defending the police action, points to
the statute and the administrative code, both of which
expressly state that administrative searches may be un-
dertaken at random [*97] or in response to information
received. Clearly, however, [HNI Ijneither the Division
of Motor Vehicles nor the State Legislature may adopt
laws or regulations in violation of the Constitution. U.S.

- v. Villamonte-Marquez, 462 U.S. 579, 103 S.Ct. 2573, 77
L.Ed.2d 22 (1983). With this principle-in mind;_the'court
must analyze-whether regulatory searches can be con-
ducted on the basis of tips and information or whether
such searches must be completely random based on
scheduled patterns of regularity.

While the federal courts have adopted somewhat
conflicting positions in resolving cases of this nature, the
New Jersey courts have been firm and consistent in the
manner in which they resolve these issues. The court
will examine the federal case law first. Generally, regu-
latory inspections are subject to the same review stan-
dard regardless of whether violations of the criminal law
are suspected. U.S. v. Consolidated Coal Company, 560
F.2d 214 (6 Cir,1977). [***20] Regarding inspections
conducted in a random manner according to scheduled
patterns of regularity, the Supreme Court in Donovan v.
Dewey, supra, indicated that support for the validity of
an--inspection or-search-of mines was found in-the-sched-
uled frequency of the inspections suggesting that the
"warrantless inspections of commercial property may be
constitutionally objectionable if their occurrence is so
random, infrequent, or unpredictable that the owner, for
all practical purposes, has no real expectation that his
property will from time to time be inspected by governC
ment officials." 452 U.S. at 599, 101 S.Ct. at 2538.

Concerning the practice of conducting regulatory in-
spections pursuant to tips, the United States Circuit Court
of Appeals for the Sixth Circuit in 1982 upheld an in-
spection notwithstanding the fact that it was in the con-
text of a search of a pharmacy based on suspicion of
criminal activities. An administrative search warrant had
been secured in that case but no showing of probable
cause had been made which would have justified a tradi-
tional search warrant. The court carefully [***211 noted
that the [*98] inspection was made pursuant to a regula-
•tory statute that imposed both civil and criminal penalties
for its violation. The court ruled that "the validity of the
administrative warrant should depend not upon the moti-
vation of the inspector but upon the scope of the search
and the manner in which it was conducted." U.S. v. Ack-
len. 690 F.2d 70 (6 Cir.1982). The Sixth Circuit also
stated that "in the context of regulatory enforcement, we
are loath to attribute conclusive legal significance to the
apparent focus of an investigation . . ." US. v. Consoli-
dated Coal Company, supr~a, 560 F.2d at 221. Along
similar lines, the United States Supreme Court in New
York v. Buiger, supra, upheld a regulatory search even.
though its purpose may have been to discover evidence
of criminal violations as opposed to the discovery of
wrongs that could be addressed by civil remedies. Fur-
ther, the case of U.S. i;. Biswell. supra, suggests by infer-
ence that criminal activity was suspected on the part of
the gun dealer whose premises wereinspected. [***22]
Thus--a- city police officer-accompanied a federal treasury
agentcat-the time the-inspection-was made and the inspec-
tion was declared valid.

In contrast to this line of cases is the reasoning
found in U.S. v. Russo, 517 F.Supp. [**I111] 83
(E.D.Mich.1981) and Shoemaker v. Handel, 795 F.2d
1136. In Russo, the United States District Court for the
Eastern District of Michigan struck down an administra-
tive search warrant when the focus of the investigation
was evidence of a crime having been committed. In such
circumstance, the court held, the police should have se-
cured a traditional search warrant based on probable
cause. In the matter of Shoemaker, the United States
Court of Appeals for the Third Circuit considered the
issue oflimiting discretion in the context of mandatory
drug testing of jockeys in New Jersey. The court upheld
the practice of testing jockeys randomly selected by lot-
tery: -The court-in-an-opinion written-by Judge Gibbons
explained that "random searches and seizures that have
been held to violate the fourth amendment have left the
exercise of discretion as to selected targets in the hands
of [*99] a field officer [***23] with no limited guide-
lines." 795 F.2d at 1143. The Circuit Court noted that the
regulatory practice in question left no discretion to the
state steward to conduct the search; the regulation man-
dated that he conduct the searches. Since the targets of
the search were selected by lottery, the steward did not
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' have any discretion in their selection, and thus, the courtupheld the search.

Generally, the cases seem to turn on the need for
state inspection, the extent or thoroughness of the regula-
tions adopted and whether the search was conducted
within the scope of the regulations. As earlier noted, auto
theft in New Jersey and throughout the United States has
become a most significant problem. There is a real
pressing state need for regulations of the type now under
consideration. Those regulations in New Jersey are ex-
tensive and provide for both civil and criminal remedies.
The thrust of these regulations addresses, among other
things, the need in the civil realm for the protection of
the consumer in the customer-body shop relationship
underscoring the need for fair treatment of the customer.
Further, the regulations and statute address criminal
wrongs inclusive [***24] of dealing in stolen auto parts.
No one disputes that the auto theft unit of the state police
searched defendant's premise within the scope of the
regulations. In this regard, the search was delayed pend-
ing the arrival of the owner at which.time the state police
carefully. explained the legal basis for the search and, in
explicit terms, the scope of the search itself.

It is important to note the direction taken by the New
Jersey Supreme Court and Appellate Division of the Su-
perior Court in cases .of this nature. These courts of
higher jurisdiction have consistently viewed -searches
such as the one -under consideration here to be-valid and
law-fal. Thus, in State v. DeMarco, -157 N JSuper. 341,
384 A.2d 111.3 (App.Div.1978) the appellate court ex-
pressly noted that the Division of Motor Vehicles had
searched defendant's auto-body shop specifically because
of a suspicion that a crime had been committed. The
court upheld the search. More recently in the matter of

State v. Williams, [*100] 84 N.J. 217, 417 A.2d 1046
(18), the New Jersey Supreme Court indicated that if
representatives of the State Alcoholic [***25] Beverage
Control, had searched the licensed tavern to secure evi-
dence of a crime the search would have been upheld.
The search in that case was struck down only because
those searching the premises were without legal author-
ity. That is, local police officers were not the enforcers
-of the Alcoholic Beverage Commission's regulations. To
-the same effect, the Appellate Division in the matter of
State v. Rednor. 203 N.J.Super. 503, 497 A.2d 544
(App.Div.1985), expressly upheld an administrative
search even though it was utilized in aid of a search for
criminal activity. See also State v. Ransom. 169
N.J.Super. 511, 405 A.2d 411 (App.Div.1979); State v.
Zurawski, 89 NJ.Super. 488, 215 A.2d 564
(App.Div.1965). The courts in New Jersey have consis-
tently ruled that the motive of the police officer conduct-
ing the search or inspection is irrelevant. Rather, an ob-
jective analysis must be made to determine whether there
is a legislative scheme or policy supporting the search.
State v. Rednor, supra.

IV.

Because the instant inspection clearly [***26] falls
within the regulatory scheme created [ 1113] for the
auto body repair industry, and-bearing in mind the con-
sistent themes of legal analysis- in the federal -and state

-courts, this court concludes that the-auto-theft unit-of the
New Jersey State Police had the lawful authority to
search Doug's Auto .Body on April 6, 1990. Since the
search was within the scope of the regulatory scheme,
defendant's motion to suppress evidence of the search
must be denied.
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SUBSEQUENT HISTORY:
Publication May 24, 1988.

[***1] Approved for

CASE SUMMARY:

PROCEDURAL POSTURE: Defendant sought -dis-
missal -of several charges against him for -the unlawful
discharge of pollutants and unlawfully operating a facil-
ity for the collection, treatment or discharge of pollut-
ants. Defendant alleged that the New Jersey Department
of Environmental .Protection conducted warrantless
searches that violated his constitutional rights.

OVERVIEW: Defendant was charged with unlawfully
discharging pollutants and unlawfully operating a facility
for the collection, treatment or discharge of pollutants.
Defendant alleged that the New Jersey Department of
Environmental Protection (DEP) illegally obtained evi-
dence by conducting warrantless searches of the prem-
ises of his business. The court denied defendant's mo-
tions to dismiss and suppress. The court held the
searches were valid pursuant to N.J. Stat. Ann. § 58:1OA-
6(_•), which allowed DEP the right of entry to all prem-
-ises-in- -which--a--dischar-ge-sour-ce--was-possibly-loeated&
The court found that § 58:10A-6(g) was constitutional
because the scope of the entry was limited to reasonable
times after the presentation of the inspector's credentials.
The court noted defendant's operation of a slaughter-
house that produced biological waste placed defendant
on notice that his premises could potentially be subject to
inspection. The court found that the open fields excep-
tion was applicable because defendant did not have a
reasonable expectation of privacy where his land did not

have a fence, he did not post privacy signs, and the land
was in a rural location with an undefined boundary line.

OUTCOME: The court denied defendant's motions to
dismiss charges against him for the unlawful discharge
of pollutants and unlawfully operating a facility for the
collection,.-treatment or discharge of pollutants. The court
-held warrantless searches conducted by the New Jersey
Department of Environmental Protection were valid
where defendant was placed on statutory notice, the en-
tries were reasonable, and were made pursuant to statu-
tory authority.

CORE TERMS: inspection, inspector, pollutant, in-
dictment, ditch, warrant requirement, packing, plant,
wooded, open field, slaughterhouse, fence, hunting, war-
rantless inspections, suppress, privacy, posted, acre, Con-
trol Act, time period, credentials, pollution, motor vehi-
cles, trespassing, right of entry, probable cause, war-
rantless search, alcoholic beverages, investigator, ac-
companied

LexisNexis(R) Headnotes

Constitutional Law > Bill of Rights > Fundamental
Rights > Search & Seizure > Warrants
Criminal Law & Procedure > Search & Seizure > Ex-
pectation of Privacy
Criminal Law & Procedure > Search & Seizure > War-
rantless Searches > Consent to Search > General Over-
view
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S [HNI ]An administrative search of private property with-out proper consent is generally held unconstitutional
unless it has been authorized by a valid search warrant.
However, the expectation of privacy normally attributed
to Fourth Amendment protection in an individual's home
does not appear as strongly in commercial premises. U.S.
Const. amend. IV. The expectation of privacy is particu-
larly attenuated in commercial property employed in
closely regulated industries. In these industries, the war-
rant requirement has been abandoned in the face of State
or Federal regulations establishing inspection procedures
premised on the fulfillment of enunciated policy objec-
tives.

Criminal Law & Procedure > Search & Seizure >
Search Warrants > General Overview
Criminal Law & Procedure > Search & Seizure > War-
rantless Searches > Administrative Searches
[HN2]Three criteria must be met before a warrantless
inspection of a pervasively regulated business will be
deemed reasonable: First, there must be a substantial
government interest that forms the basis of the regulatory
scheme pursuant to which the inspection is made;- sec-
ond, the warrantless inspections must be necessary to
further the regulatory scheme; finally, the statute's in-. spection program in terms of the certainty and regularity
of its application must -provide a constitutionally ade-
quate substitute for a warrant. This final criterion must
advise the owner of the commercial premises that the
search is being made pursuant to the law, has a properly
defined scope and it must limit the discretion of the in-
spection officers. The fulfilling of these criteria acts as a
substitute for the warrant requirement.

Criminal Law & Procedure > Search & Seizure > War-
rantless Searches > Administrative Searches
Environmental Law > Assessment & Information Ac-
cess > Audits & Site Assessments
[HN3]The legislature has made it unlawful for any per-
son to discharge any pollutant except in conformance
with a valid N.J. Pollutant Discharge Elimination System
permit issued by the Commissioner of the Department
Environmental Protection (DEP), pursuant to the act.
N.J. Stat. Ann. § 58:10A-6(a). To further the ends of the
act, the legislature has granted the DEP the right of entry
to all premises in which a discharge source is or might be
located. N.J. Stat. Ann. § 58: 10A-6(g). The release of
biological material is .considered an unlawful discharge
of a pollutant. N.J. Stat. Ann. §§ 58:10A-3(e), 3(n). By
regulation, the DEP has limited the scope of entry on a
permittee's premises to reasonable times after the presen-. tation of the inspector's credentials. N.J. Admin. Code.
tit. 7, §14A-2.5(9).

Environmental Law > Assessment & Information Ac-
cess > Audits & Site Assessments
[HN4]The right of entry authorized by N.J. Stat. Ann.1
58:10A-6(g) gives the Department of Environmental
Protection the power to enter any premises in which a
discharge source is or might be located. The language of
the statute itself places no limitation on the scope or
manner of the inspection. Finally, this authorization lacks
the certainty and regularity of application to act as a war-
rant substitute.

Environmental Law > Solid Wastes > Disposal Stan-
dards
Governments > Legislation > Interpretation
Governments > Legislation > Statutory Remedies &
Rights
[HN5]In construing N.J. Stat. Ann. § 58:10A-6(g), courts
are required to give the section a liberal construction to
effectuate the purpose and intent of the act. N.J. Stat.
Ann. . 58:IOA-12. Furthermore, in construing the scope
of the Department of Environmental Protection's investi-
gatory power, courts should note that the grant of author-
ity to an administrative agency engaged in protecting the
health and welfare of the public is to be liberally con-
strued in order to enable the agency to accomplish its
statutory responsibilities and- the courts should readily
imply such incidental powers -as are necessary to effectu-
ate fully the legislative purpose. If the right of inspection
is to be effective and serve as a credible deterrent, unan-
nounced inspections are essential. Given these competing
ends, implicit in the statutory right of entry is a require-
ment that the entry be reasonable in terms of its time,
place and manner.

Criminal Law & Procedure > Search & Seizure > War-
rantless Searches > Open Fields

[HN6]The special protection accorded by the Fourth
Amendment to the people in their persons, houses, pa-
pers and effects is not extended to the green fields. U.S.
Const. amend. IV. An individual may not legitimately
demand privacy for activities conducted out of doors in
fields except in the area immediately surrounding the
home.

Criminal Law & Procedure > Pretrial Motions & Pro-
cedures > Dismissal
Criminal Law & Procedure > Trials > Judicial Discre-
tion
Criminal Law & Procedure > Appeals > Standards of
Review > Abuse of Discretion > General Overview
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[HN7]A motion to dismiss an indictment is left to the
sound discretion of the trial court and should not be ex-
ercised except on the clearest and plainest grounds. On
motion to dismiss an indictment, the burden of the evi-
dence is on the movant.

Criminal Law & Procedure > Grand Juries > Evidence
Before the ?rand Jury > General Overview
Criminal Law & Procedure > Accusatory Instruments
> Indictments > General Overview
[HN8]While proffered evidence may not be, sufficient to
support the State's case at trial, the Grand Jury is entitled
to consider all the evidence as a whole and each count
does not have to stand on its own in considering the suf-
ficiency of the indictment. The State need only produce
"some evidence" or "very little evidence" to uphold an
indictment.

COUNSEL: Frank Cardiello, Deputy Attorney for Gen-
eral, for plaintiff (W. Cary Edwards, Attorney General of
New Jersey).

Robert Agre, for defendants (Ballen, Keiser, Gertel,
Feldman & Agre, Attorneys).

JUDGES: Holston, J.S.C.

OPINION BY:,HOLSTON

OPINION

[*161] [**8541 This matter comes before the

Court on two separate motions of the defendant seeking
to dismiss Counts # 1, # 2, # 5 & # 6 and Counts # 3 and
# 4 of Indictment SGJ 172-86-2 which allege the unlaw-
ful discharge of. pollutants in violation of N.J.S.A.
58:10A-6(a), 58:10A-10(f) and 2C:2-7 and unlawfully
operating a facility for the collection, treatment -or dis-
charge of pollutants in violation of N.J.S.A. 58:10A-6(b),
58:10A-10(f) and 2C:2-7.

[*162] Upon briefing and argument on defendant's
motion as to Counts # 1, # 2, # 5 and # 6, this motion
should more properly be categorized as a motion to sup-
press evidence and will be treated as such for purpose of
.this .pinion..

On the return day of the motion, the Court heard tes-
timony from three witnesses, Robert Vandergrift and
Joseph Karpa, inspectors from the New Jersey Depart-
ment of Environmental Protection and defendant, An-
thony Bonaccurso. [***2] Upon hearing the testimony
of these witnesses and judging the credibility of each, the
Court makes the following findings of fact..

Defendant is the manager of Salem Packing Co., a
meat packing plant or slaughterhouse located on ap-
proximately 125 acres in Salem, New Jersey. Mrs. Bo-
naccurso, wife of the defendant, is the owner of the
Company. The site is extensively rural in nature. Part of
the land is leased for farming while 22 acres are wooded
and are leased and used for hunting. Signs indicating.
"No Trespassing" and "No Hunting" were tacked to vari-
ous trees in the 22 acre portion five or six years prior by
the hunter, Grant Merwin. The signs actually affixed to
trees numbered 20-25 and bore the name of the hunter,
Grant Merwin, as the person under whose authority they
were posted. On no signs did the names Salem Packing
Co. or Anthony Bonaccurso appear.

On March 7, 1984, Robert Vandergrift, a New Jer-
sey Department of Environmental Protection (DEP) In-
spector with the Division of Water Resources, respond-
ing to a complaint of a red substance in a local stream,
accompanied by a locally known police officer, went to
the packing house. Initially he had followed the stream
for [***3] some distance through public lands until it
became a ditch, eventually ending in a swampy area ap-
proximately 200 feet from [**855] the slaughterhouse.
Throughout this travail, Inspector Vandergrifi was not
confronted by any fences or "No Trespassing" signs.
(Presumably there were also no "No Hunting" signs con-
fronted by Vandergrift.)

[*463] Vandergrift-presented himself at the offices-

of the plant-and informed the receptionist/secretary of his
identity, showed his credentials as a N.J. DEP Comprli-
ance Investigator and recited .his authority to investigate
the premises pursuant to N.J.S.A. 13:1D-9. The plant
manager or person in charge was summoned and Van-
dergrift reiterated his identity, credentials and intention
to inspect the premises for a possible source of pollution.
In response, the manager or person in a supervisory ca-
pacity whose exact identity is unclear but who in any
event was the individual summoned by the receptionist,
stated that the inspector could do "whatever you want -to
do -- let's go ahead and do it." Throughout this -entire
episode Vandergrift was accompanied by an inspector
from the Salem Health Dept.

Vandergrift's ensuing inspection revealed the [***4]
unauthorized discharge of bloody waste materials into
thi•-ditc-i--,vhiti--ff(wed aidfss de-fendanft'sproperty. DEP
directive letters were sent to the defendant advising him
that he was in violation of the Water Pollution Control
Act and to cease the discharging activity. The DEP was
informed that a septic company, English Septic Disposal
Company, had been hired to haul away the proven waste
materials. Subsequent inspections revealed the defen-
dant to be in compliance with the issued directives.
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UOn March 20, 1986, DEP Investigator Joseph Karpa,accompanied by a Salem Health Dept. inspector, again
responded to complaints in the vicinity of the plant.
Karpa inspected a ditch running parallel to the public
road in Quinton Township. To pursue the apparent
source of the pollutant in the ditch, it was necessary to
traverse certain private land and as such, permission was

• sought and received. During the ensuing hike of ap-
proximately three quarters of a mile.through fields and
wooded areas, Karpa-saw no signs or fences designating
a property division or which would raise an inference
that trespassing was not allowed. The only exception
.was a. dilapidated fence in a segment of the wooded area
[***5] which had fallen down.

[*164] After exiting the wooded area and crossing

a field, Karpa came upon another ditch which was full of
bloody waste water. At that point in time, Karpa was
unsure of the ownership of the ditch so he proceeded to
parallel it toward defendant's facility. At its closest
point, the ditch was 300 feet from defendant's facility.
Karpa observed- a hose coming out of the ditch indicating
that the discharge had been pumped into the ditch from
the direction of the plant. The inspector then left the site
and directive letters from the DEP were issued.

This Court finds as a fact that any signs previously. . posted by the hunter, who had leased 22 acres of wooded
land for hunting purposes, were not standing at the time
.either Robert Vandergrift or Robert Karpa traversed any
of the 125- acres owned by the defendant or on which any
of the operation of Salem Packing Co. is conducted.

I. Motion to Suppress-

Defendant's Motion to Suppress, Counts # 1, # 2, # 5
and # 6, rests on the argument that the above-mentioned
searches were violative of defendant's constitutional right
to be free of unreasonable searches and seizures since the
entry by the DEP inspector was [***6] without a war-
rant nor was it based upon probable cause. The State
concedes the warrantless nature of the search and does
not argue the existence of probable cause. Instead, the
State seeks to justify the warrantless search under the
long-standing governmental regulation exception to the
warrant requirement or, alternatively, as a search of an
open field in which no warrant is required.

In New Jersey, [HN1]an administrative search of
private property without proper consent is generally held
unconstitutional unless it has been authorized by a valid
search warrant. State i. Dolce 178 N.J. Super. 275
(App. Div. 1981). But the expectation of privacy nor-
mally attributed to Fourth Amendment protection
[**856] in an individual's home does not appear as
strongly in commercial premises. Donovan v. Dewey.
452 U.S. 594. [*165] 101 S.Ct. 2534, 69 L.Ed.2d 262

(1981). The expectation of privacy is particularly attenu-
ated in commercial property employed in closely regu-
lated industries. In these industries, the warrant require-
ment has been abandoned in the face of State or Federal
regulations establishing inspection [***7] procedures
premised on the fulfillment of enunciated- policy objec-
tives.

The origination and refinement of this doctrine was
set forth by the United States Supreme Court in
Colonnade Catering Corp. v. United States. 397 U.S. 72.
90 S.Ct. 774. 25 L.Ed.2d (1970), and United States i.
Bisvell. 406 U.S. 311. 92 S.Ct. 1593. 32 L.Ed.2d 87
(1972). This exception to the warrant requirement has
been adopted in New Jersey. See State v. Williams, 84
N.J. 217 (1980). (The liquor industry has historically
been subjected to intense regulation and, -thus, may be
subjected to warrantless inspections.); State v. Rednor.
203 N.J Super. 503 (App. Div. 1985) (The pharmaceuti-
cal industry has been subject to pervasive and long-
standing control; warrantless inspections thereof are,
thus, constitutional.)

Most recently, the U.S. Supreme Court has ad-
dressed this issue in New York 1. Burger, EUS. , 107
S.Ct. 2636, 96 L.Ed.2d 601 (1987). In Burger, five offi-
cers of the Auto Crimes Division of the New York City
[***S8 Police Dept. entered the defendant's junkyard to
conduct an inspection of defendant's license and records
of the automobiles and vehicle=parts in his-possession--
The inspection was conducted pursuant to N.Y. Veh.-&--
Traf.Law § 415-a5 (McKinney 1986).'

1 This statute reads in pertinent part- "Records
and identification. (a) Any records -required by
this section shall apply only to vehicles .or parts
of vehicles for which a certificate of title has been
issued by the Commissioner (of the Dept. of Mo-
tor Vehicles) or which would be eligible to have
such a certificate of title issued. Every person-re-
quired to be registered pursuant to this section
shall maintain a record of all motor vehicles,
trailers and major component parts thereof, com-
ing into his possession together with a record of
the disposition of any such motor vehicle, trailer
or part thereof and shall maintain proof of owner-

.. ship for any motor vehicle, trailer or_major com-

ponent part thereof while in his possession. Such
records shall be maintained in a manner and form
prescribed by the Commissioner. The Commis-
sioner may, by regulation, exempt vehicles or
major component parts of vehicles from all or a
portion of the record keeping requirements based
upon the age of the vehcile if he deems that such
record keeping requirements would serve no sub-
stantial value. Upon request of an agent of the
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SCommissioner or of any police officer and duringhis regular and usual business hours, a vehicle
dismantler shall produce such records and permit

said agent or police officer to examine them and
any vehicles or parts of vehicles which are sub-
ject to the record keeping requirements of this
section and which are on the premises .... The
failure to produce such records or to permit such
inspection on the part of any person required to
be- registered pursuant to this section as required
by this paragraph shall be a class A misde-
meanor."

[***9] [*166] In upholding the inspection, the

Court set forth [HN2]three criteria which must be met
before a warrantless inspection of a pervasively regulated
business will be deemed reasonable. First, there must be
a substantial government interest that forms the basis of
the regulatory scheme pursuant'to which the inspection is
made; second, the warrantless inspections must be neces-
sary to further-the regulatory scheme; finally, the statute's
inspection program in terms of the certainty and regular-
ity of its application must provide a constitutionally ade-
quate substitute for a warrant. This final criterion must
advise the owner of the commercial premises that the
search is being made pursuant to the law, has a properly
defined scope and it must limit the discretion of the in-. spection officers. The fulfilling of these criteria acts as a

-substitute for the warrant-requirement.

The Water Control-Act, Y.J.S.A. 58:lOA-1 et seg.
states in its legislative findings and declarations:

... that pollution of the ground and sur-
face waters of this State continues to en-
danger public health; to threaten fish and
aquatic life, scenic and ecological values;
and to limit the domestic, municipal,
[***10] recreational, industrial, agricul-
tural and-other uses of water, even though
a [**857] -significant pollution abate-
ment effort has been made in recent years.
It is the policy of this State to restore, en-
hance and maintain the chemical, physical
and biological integrity of its waters, to
protect public health, to safeguard fish
and aquatic life oandscenic and ecological
values and to enhance the domestic, mu-
nicipal, recreational, industrial and other
uses of water. [N.J.S.A. 58:10A-2].

[HN3]
[*167] The Legislature has made it unlawful for

any person to discharge any pollutant except in confor-
mance with a valid N.J. Pollutant Discharge Elimination

System permit issued by the Commissioner of the DEP,
pursuant to the act. NJ.S.A. 58:1OA-6(a).

To further the ends of the- act, the Legislature has
granted the DEP the right of entry to all premises in
which a discharge source is or might be located. NJS.A.
58.10A-6(g). The release of biological material is con-
sidered an unlawful discharge of a pollutant. NJS.A.
58:1OA-3(e) and L). -By regulation, the DEP has limited
the scope of entry on a permittee's premises to reasonable
times after the presentation of the [***1I] inspector's
credentials. N.J.A.C. 7:14A-2.5(9).

This Court finds as a matter of law that the statutory
framework is constitutionally sufficient. The State has
enunciated a substantial government interest and has
enacted a legislative scheme in response which attempts
to alleviate the problem in a manner which is reasonable
in its time, place and manner.

Defendant's operation -of a slaughterhouse which
necessarily produces biological waste as a by-product
clearly falls within the contemplation of the act and as-
suredly puts the defendant on notice of the possibility
that -his premises will be subject to an inspection by the
DEP.

Defendant does not seriously dispute the pervasive
regulation of the meat packing industry nor the constitu-
tionality of the statute but -instead, relying on State v:
Williams. 84 I.J 217 (1980),.-argues that the proper
regulatory authority is -the-Department of Agriculture
pursuant to NJ.SA. -24:16B-1 et seq. and, therefore, the
DEP could not investigate his premises without a warrant
or a showing of probable cause.

In Williams, two detectives of the Paterson Police
Department entered a tavern to search for stolen [***121
radios based upon a tip from an informant received two
days earlier. Neither had a search warrant. During the
search, the officers uncovered [*168] illegal lottery
paraphenalia, two loaded revolvers and a stolen citizens
band radio. After a hearing, the trial-court denied defen-
dant's Motion to Suppress since he found the warrantless
search to be authorized by N?.JS.A. 33:1-35 of the Alco-
holic Beverage Control (ABC) laws. That section au-
thorizes the Director of the Division of Alcoholic Bever-
age Control and each other issuing authority to "make

-such- investigation as -he- or-it deems proper . . . concern-
ing alcoholic beverages or the manufacture, distribution
or sale thereof or the collection of taxes thereon, includ-
ing the inspection of premises for which the license is
sought or has been issued."

In reversing the trial court ruling, the Supreme Court
held that there was no statutory authority for a war-
rantless search by local law enforcement officers con-
ducting their own investigation of a crime without spe-
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cific authorization. Since the officers were not making
an investigation while enforcing A.B.C. laws, they could
not claim any exception to the warrant requirement.

[***13] The holding of Williams, is clearly distin-

guishable from the facts of this case. While it is true that
the regulation of meant and poultry is covered by
N.J.S.A. 24:16B-1 et seg., the policy underscoring this
act is to-ensure the health and welfare of the consumers
-purchasing the end product. N.JS.A. 24:16B-2. The
only reference in the act to the disposition of by-products
is section 24:16B-29 which states that the "Board of Ag-
riculture shall prescribe by rule or regulation the manner
and disposition of the by-product of animals slaughtered
or processed in a slaughterhouse."

Clearly, this provision does not envision an attempt
to regulate the discharge of pollutants into the waters of
the State or onto land or into wells from which it might

t**858] flow or drain into said waters. N.J.S.A. 58:IOA-
3(e). The two acts have separate purposes and objec-
tives. The mere fact that in an establishment like a
slaughterhouse they overlap, does not negate• one in the
face of the other. The one visible result dictates that the
-[*169] DEP and Department of Agriculture have con-
current jurisdiction over the slaughterhouse and its op-
eration. Therefore, the warrantless [***14] inspection
by the DEP inspector was proper.

-Defendant next argues that since he has failed to
seek-a discharge permit for the DEP, he was not put on
notice of the inspection provisions of the Water Control
Act. This argument attempts to twist the provisions of
the act so that a polluter who seeks to avoid securing the
required permit has a greater level of protection than one
who does not. Certainly the courts cannot sanction such
a result. This holding finds support in the court's holding
in New York v. Burger.

Finally, defendant attacks the search on the grounds
that the inspecting officers failed to present their creden-
tials as required by DEP regulation. Initially, it should be
noted that the cited regulation applies solely to- permit-
-tees which the defendant is not. In addition, the Court
has previously found as a fact that Inspector Vandergrifl
complied fully with this requirement.

[HN4]The right of entry authorized by N .JS.A.
58.-1 0A=6(g)-gives the DEP- the power to-enter-any prem-
ises in which a discharge source is or might be located.
The language of the statute itself places no limitation on
the scope or manner of the inspection. Finally, this au-
thorization lacks [***15] the certainty and regularity of
application to act as a warrant substitute. New York v.
Burger. 107 S.Ct. at 2649.

However, [HN5]in construing this statute, the Court
is required to give the section a liberal construction to

effectuate the purpose and intent of the act. N.J.S.A.
58:IOA-12. Furthermore, in construing the scope of the
DEP's investigatory power, the Court should note that the
grant of authority to an administrative agency engaged in
protecting the health, and welfare of the public is to be
liberally construed in order to enable the agency to ac-
complish its statutory responsibilities and the courts
should readily imply such incidental powers as are nec-
essary to effectuate fully the legislative purpose. In Re
Guardianship [*1701 Sen-vices Regulations, 198 NJ.
Super. 132 (App. Div. 1984). The Court is also mindful
that if the right of inspection is to be effective and serve
as a credible deterrent, unannounced inspections are es-
sential.

Given these competing ends, it is this Court's opin-
ion that implicit in-the statutory right of entry is a re-
quirement that the entry be reasonable in terms of its
time, [**'16] place and manner. Such a reasonableness
requirement has explicitly been made a part of the regu-
lations applying to permittees under this act and to in-
spections made pursuant to the Solid Waste Management
Act, N.J.S.A. 13:lE-1 et seg.

Applying this requirement to the facts of this case
clearly demonstrates the entry to be reasonable. Both
inspectors testified that their entry on the defendant's
premises was not impeded in any way by a fence or other
indication of private- ownership. The- land -surrounding
the-plant-is rural in -character -adu is used primarily for
farming and hunting. Testimony ofihe defendant cor--
roborated the lack of any fences but claimed that five or
six years earlier a leasee of certain wooded sections of
the land had put up approximately 20-25 signs reading
"No Hunting" and "No Trespassing" and the name of the
leasee, Grant Merwin. The defendant was unable to state
with assurance if the signs were posted at the time of the
entry by Vandergrift or Karpa nor could he enumerate
any fact which would put the inspectors on notice of
their entry onto defendant's property by seeing these
signs.

While never addressed by the courts of this State,
the "open fields" [***17] exception to the warrant re-
quirement has been an established doctrine since Hester
v. United States. 265 U.S. 57, 44 S.Ct. 445,.68 LEd. 898
(1924). As stated by Justice Holmes: "[HN6]The special
protection a-ccfded -by- the Fotfrth Amneindfment to the
people in their [**859] persons, houses, papers and
effects is not extended to the green fields.".Hester, 265
U.S. at 59, 44 S.C. at 446. The holding makes it clear
that an individual may not legitimately demand privacy
for activities conducted out of [*171] doors in fields
except in the area immediately surrounding the home.
Oliver v. United States, 466 US. 170, 104 S.Ct. 1735. 80
L.Ed.2d 214 (1984).
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In defining the parameters of this doctrine, the Court
has adopted a bright line rule which looks solely at the
character of the land and excludes any consideration of
whether the landowners had erected fences sufficiently
high, posted a sufficient number of warning signs or lo-
cated contraband in an area sufficiently secluded to es-
tablish a right of privacy. Oliver, 466 U.S. at 181, 104
S.Ct. at 1742-1743. [***18]

Defendant contends that the open fields exception
should not be adopted in New Jersey or, in the alterna-
tive, that New Jersey should adopt a more restrictive
version of the doctrine. In support of the argument, de-
fendant cites New Jersey's prior expansion on Fourth
Amendment protection. State v. Johnson, 68 •J.' 349

) (consent search requires proof of defendant's
knowledge that he could refuse); State v. Alston, 88 N.J.
211 (1981 ) (standing exists whenever defendant has'pos-
sessory interest in property seized); State v..Novemnbrino,
105 N.J. 95 (1987) (officer's good faith belief doesn't
create exception to exclusionary rule).

While New Jersey is not bound by the federal court's
interpretation of the Fourth Amendment when interpret-
ing our own Constitution, nevertheless, as stated by Jus-
tice Handler in State v. Hunt, 91 N.J. 338 (1982):

Our national judicial history and tradi-
tions closely wed federal and state consti-
tutional doctrine. It is not entirely realis-
tic, sound .or-historicilly accurate to re-
gard the separation between the federal
and state systems as a schism. The states
[***19] are not always free to act inde-
pendently under their own constitutions.
State constitutions may be used to sup-
plement or expand federally guaranteed
constitutional rights. However, they may
never be used to undermine or circum-
scribe them. U.S. Const. Art. VI c!. 2.
See State v. Funicello. 60 NJ. 60. 69
(1972) (Weintraub, C.J. concurring). Fur-
thermore, a considerable measure of co-
operation must exist in a truly effective
federalist system. Both federal and state
courts share the goal of working for the
good of the people to ensure order and
freedom under what is publicly perceived
as a single system of law. See Hart, "Re-
lations Between State and Federal Law,"
54 Colum.L.Rev. 489 (1954); Note, supra
13 Am.Crim.L.Rev. at 748-49. Moreover,
while a [*172] natural monolithic legal
system is not contemplated, some consis-
tency and uniformity between the state

and federal governments in certain areas
of judicial administration is desirable.

For these reasons, state courts should
be sensitive to developments in federal
law. Federal precedent in areas addressed
by similar provisions in our state constitu-
tions [***20] can be meaningful and in-
structive. We have recently recognized
the importance of federal sources of con-
stitutional doctrine. See General Assen-
blv v. Bvrne, 90 N.J. 376. 381-384 (1982).
The opinions of the Supreme Court, -while
-not controlling on state courts construing
their own constitutions, are nevertheless
important guides on the subjects which
they squarely address.

Accordingly, it is this Court's opinion, that New Jer-
sey would give a similar construction to Article 1, Para-
graph 7 of our Constitution, the analog of the Fourth
Amendment, and adopt the open fields doctrine. The
Court is in agreement with defendant that New Jersey
would give a more restrictive interpretation of the excep-
tion. The facts of this case do not, however, require a
definition of what outside parameters New Jersey would
impose on the open fields doctrine as-an exception to the
warrant-requirement of-Article 1. Paragraph- 7 of New
-Jersey's Constitution.

Clearly, the facts of this case demonstrate that the
entry by the two DEP [**8601 inspectors onto defen-
dant's land whiclr was neither fenced, posted as private
nor to which a reasonable expectation of privacy could
exist, [***21] was reasonable. Given its rural nature
and wooded acreage with an undefined boundary line
with the adjacent owner's lands, which land Karpa sought
and obtained permission from its owner to traverse -the
entry here was clearly a proper entry for purposes of the
Water Control Act. Therefore, this Court finds that the
acts of these two inspectors and evidence observed
and/or seized fall within the open fields exception and
are not constitutionally defective.

Based upon the foregoing findings of fact and con-
clusions of law. defendants Motion to Suppress is de-
nied.

II. Motion to Dismiss Indictment

Defendant seeks to dismiss Counts # 3 and # 4 of the
above-mentioned indictment on the grounds that insuffi-
cient information [*173] was placed before the Grand
Jury from which they could find the defendant guilty of
the offenses charged.
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Counts # 3 and # 4 charge the defendant with unlaw-
fully discharging pollutants and unlawfully operating a
facility for the collection, treatment or discharge of pol-
lutants between August 8, 1985, and March 13, 1986.

Said offenses being in violation of the provisions of
N.JS.A. 58:10A-6(a), 58:10A-10(f) and 2C:2-7, defen-
dant contends that the [***22] only relevant evidence
for this time period was supplied by Stephen Carfora, a
DEP investigator. This testimony consisted solely of a
review of defendant's business records and those of Eng-
lish Disposal Co. (English). These records indicate that
English made no pickups of pollutants during the; time
period. English was the sole disposal company used by
defendant during all relevant time periods covered by the
indictment except for two pickups done in 1984. No
testimony was offered of any actual inspection disclosing
a discharge source.

The State counters that the Grand Jury is entitled to
consider all the offered evidence and could reasonably
infer that since testimony was given of discharge taking
place in the time prior to and subsequent to the time pe-
riod in Counts # 3 and # 4, that no removal of waste oc-
curred during this period and that discharge of pollutants
was taking place from defendant's plant.

Testimony from Vandegrift is encompassed in the. time frame preceeding Counts # 3 and # 4. Testimony
from two former employees of Salem Packing Co., Joel

Scurry and Keith Scurry, both hired to clean up and
pump out blood (presumably of slaughtered animals) and
from Karpa constitute [***231 the grand jury testimony
subsequent to the time frame encompassed in Counts # 3
and # 4. This Court concludes, therefore, that such an
inference is legally permissible.

[HN7]A motion to dismiss an indictment is left to
the sound discretion of the trial court and should not be
exercised except on the clearest and plainest grounds.
State v. Weleck. 10 N.J. 355 [*174] (1952). On motion
to dismiss an indictment, the burden of the evidence is on
the movant. State in Interest of C.P., 212 N.J. Super.
222 (Ch. Div. 1986).

[HN8]While the proffered evidence as to Counts # 3
and # 4 may not be sufficient to support the State's case
at trial, the Grand Jury is entitled to consider all the evi-
dence as a whole and each count does not have to stand
on its own in considering the sufficiency of the indict-
ment. State v. Wein, 80 N.J. 491 (1979). The State need
only produce "some evidence" or "very little evidence"

to uphold an indictment. See State v. Donovan. 129
NIL. 478 (Sup.Ct.1943); Holt v. United States. 218 U.S.
245, 31 S.Ct. 2, 54-L.Ed. 1021 (1901). [***24]

Considering the low threshold required, the indict-
ment is factually sufficient and defendant's motion to
dismiss is denied.
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ANNOTATIONS CURRENT THROUGH JULY 22, 2008 *

TITLE 13. CONSERVATION AND DEVELOPMENT ---- PARKS AND RESERVATIONS
CHAPTER IE. SOLID WASTE MANAGEMENT

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

NJ. Stat. § 13.']E-1 77 (2008)

§ 13:1E-177. Short title

This act shall be known and may be cited as the "Regional Low-Level Radioactive Waste Disposal Facility Siting

Act."

HISTORY: L. 1987, c. 333, § 1.

NOTES:

Cross References:

Low-Level Radioactive Waste Disposal Facility Fund, see 13:]E-181.3.

Administrative Code:

I. N.J.A. C. 7:28-12.2, CHAPTER 28. RADIATION PROTECTION PROGRAMS, Applicability.

LexisNexis (R) Notes:

NJ ICLE

1. New Jersey Environmental Law 16.12 Regional Low-Level Radioactive Waste Disposal Facility Siting Act

LAW REVIEWS & JOURNALS

1.18 Seton Hall Legis. J. 207, NEW JERSEY'S REFORM OF CONTAMINATED SITE REMEDIATION.

LexisNexis 50 State Surveys, Legislation & Regulations

1. Hazardous Wastes

2. Mercury Emissions/Regulation

3. Sbli•-Waste Managernent
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N.J Stat. § 13:-E-178 (2008)

§ 13:1E-178. Repealed by L. 2002, c. 105, § 6, effective December 2, 2002

NOTES:

Editor's Note:

This section, concerning findings and declarations, was by repealed by P.L. 2002, c. 105, § 6, effective December 2,
2002.
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