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Janis Hoagland, Director
Office of Legal Affairs
Department of Environmental Protection
401 East State Street
P.O. Box 424
Trenton, New Jersey 08625-0424

Re: 06-0099. Are Legislative Changes
Necessary to the Radiation Protection Act
in Order for New Jersey to Become an
Agreement State?

Dear Director Hoagland:

You have requested advice on whether legislative changes
to the Radiation Protection Act, N.J.S.A. 26:2D-1 et sea. ("Act")
are necessary in order for New Jersey to become an Agreement State.
For the reasons set forth below, you are advised that the New
Jersey Department of Environmental Protection ("NJDEP") has been
granted all of the necessary authorities to comply with the
requirements for "Agreement State" status which were raised in your
request for advice.

The. Agreement State program was- established by theAtomic
Energy Act ("AEA"), 42 U.S.C. 2021(b). The AEA authorizes the
United States Nuclear Regulatory Commission ("NRC") "to enter into
agreements with the Governor of any State providing .for
discontinuance of the regulatory authority of the Commission...
with respect to any one or more of the following materials within
the State: (1) byproduct materials; (2) source materials and (3)
special nuclear materials in quantities not sufficient to form a
critical mass." Id. The NRC gradts this Agreement State. status
when NRC cedes to a state its authority over any of these three
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types of nuclear materials used or possessed within the borders of
that same state. You have indicated that New Jersey is seeking to
have the NRC cede this program to the State with one exception,
byproduct from mill tailings waste.

In materials subsequently submitted to this office, NJDEP
indicated that this originally broad request for advice should now
be interpreted as asking us to specifically address NRC's eight
questions/comments which were raised after its review of New.
Jersey's statutory authorities. These questions/comments can be
.summarized as mandating an explanation of the NJDEP's authority to
create, organize and operate the program and to perform seven (7)'.
specific requisite functions.

In our opinion, the Act and other legislation and
supporting case law authorize NJDEP to respond affirmatively to
NRC's. eight questions/comments which will allow the NRC.to grant
New Jersey Agreement State status. Each question or comment, is
analyzed and answered below.

NRC Comment:

1. NEW JERSEY STATUTES DO NOT DIRECTLY ESTABLISH A RADIOACTIVE
MATERIAL PROGRAM OR DETAIL ITS STRUCTURE.

The Radiation Protection Act ("Act-") is- the primary
statute addressing radiation protection. Even though there is no
provision in the Act expressly creating a. radioactive material
program or detailing its structure, in our opinion, NJDEP does have
the authority to 'create, organize and operate such a program.

In N.J.S.A. 26:2D79,.NJDEP is defined as the department
of state government designated throughout the Act as the empowered
agency for radiation protection. N.J.S.A. 26:2D-3 creates a
Commission on Radiation Protection ("Commission"), within the
NJDEP, comprised of members with specified scientific training as
well as representatives of the Commissioners of the Departments of
Environmental Protection, Health and Senior Services and Labor and
Workforce Development. This Commission is organized in accordance
with N.J.S.A. 26:2D-6. Its duties include: promulgating rules "to
prohibit and prevent unnecessary radiation;" reviewing policies and
programs of the NJDEP "as developed under the authority of this
act;" making recommendations to the NJDEP on its policies and
programs; and, providing technical advice and assistance to the
DEP. N.J.S.A. 26:2D-8. These advisory roles of the Commission, and
the Act's reference to NJDEP's programs, indicate that NJDEP is
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authorized to have a program of radiation protection.

The NJDEP-is directed by N.J.S.A. 26:2D-9 to perform 13
duties. The 7 most important of the 13 duties for the purposes of
answering NRC's first question may be summarized in paraphrase as:

1. Administer the Act and regulations of the
Commission;

2. Develop policies and programs for the evaluation of
radiation hazards;

3. Register sources of radiation and require specified
records to be kept as set forth by the Commission;

4. Review specifications and plans for the design and
shielding of radiation sources according to
Commission rules;

5. Enter and inspect any building to determine
compliance with any Commission rule or order of the.
DEP, investigate actual and suspected sources of
radiation, and inspect any records;

6. Subject to Commission rules, require, issue, renew,
suspend and revoke licenses for construction,
operation and maintenance of sources of radiation;
including byproduct materials, source materials and
special nuclear materials in quantities not
sufficient to form critical mass.

7. Issue orders for the implementation of the Act or
any Commission regulation.
[Id.] [emphasis added].

These seven critical paragraphs spell out the essential powers
needed to create, organize and operate a program of radiation
protection.

Paragraph (a) of N.J.S.A. 26:2D-9 calls for NJDEP to
administer the Act and the regulations of the Commission. No other
department of State government is granted this, authority. The
Commission (in the NJDEP) has the statutory authority, as explained
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above, to adopt regulations.' These powers help set the boundaries
of the area being regulated.

Paragraph (h) mandates NJDEP to require registration of
sources of radiation and records concerning sources of radiation to
be kept. .Pursuant to Paragraph (i), NJDEP "shall"- "'review plans
and specifications of the design and shielding for radiation
resources submitted...for the purpose of determining possible
radiation hazards." Paragraph (k) gives the Department the power,
in accord with the rules of the Commission, to license for
construction, operation and maintenance of sources of radiation
including those that are the subject of this application.

Compelling registration and controlling licensing are
significant powers to manage the regulated community when it is
required as it is in NJDEP's program. Both of these powers assure
that all potential members. of the regulatory community are known to
NJDEP and that all members and potential members of the regulatory
community comply with the requirements. of the program and orders -f
the NJDEP.

The power to enter and inspect found in. Paragraph (j)
allows NJDEP to assure compliance with the regulations and orders
as well as to investigate suspected sources of radiation.. Finally,
Paragraph (m) empowers NJDEP to issue Orders for the implementation
and enforcement of the -Act and any. regulation promulgated under the
Act. This is an exercise of control. over the operations of the
regulatory community. In our opinion, these statutory powers
granted to NJDEP are the primary powers needed for the operation of
any regulatory program.

This conclusion is strengthened by reference to N.J.S.A.
26:2D-9.1, which authorizes the Governor to enter into agreements
"with the Federal Government providing for the discontinuance by
the Federal Government and assumption by the State of. the
authority, in the interest of the protection of the public from
radiation hazards, to regulate sources of radiation including
by-product material, source materials and special nuclear materials
in quantities not sufficient to form a critical mass." The same

As a matter of practice, the Commissioner of NJDEP
signs the regulations before they are sent for publication
in the New Jersey Register. NJDEP staff, which is also
staff to the Commission, has input into the content of
regulations.
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provision goes on to state that.the "regulatory authority assumed
by the State by virtue of such agreements shall be exercised by the
Department [of EnvirOnmental Protection] Id. This. provision
therefore addresses the specific authorization for which you seek
advice.

There should be no remaining question that NJDEP has been
granted statutory authority to assume the NRC's radioactive
material program. If any doubt persists, however, it should be
satisfied by application of the well-established principle that an
administrative agency holds implied, as well as express, powers.
In New Jersey, when there is a grant of authority to a state
department, the courts liberally interpret that grant to enable a
department to perform its statutory mission. See N.J. State League
of Municipalities v. Dept. of Community Affairs, 158 N.J. 211, 223
(1999) ; Silverman v. Berkson, 141 N.J. 412, 417, cert. denied 516
U.S. 775 (1995). The court will read the legislation so as to
confer incidental powers which are necessary to effectuate express
powers granted, as long as those incidental powers are not contrary
to the purpose of the legislation. See, N.J. Guild of Hearing Aid
Dispensers.v. Long, 75 N.J. 544, 562 (1978), Cammarata v. Essex
County Park Comm'rs, 26 N.J. 404, 411 (1958) . These incidental
powers are viewed as within the contemplation of the Legislature.
The courts' liberal construction of;'implied powers is especially
evident where the primary goal of the statute is tQ' protect the
public.

An agency charged with implementation of a
statutory program to assure health and safety
of the public must have the ability to achieve
the statutory purpose, even when there is no
express grant of power.

[Schedule of Rates~for Barnert Mem. Hospital, 92 N.J.
31, 39 (1983)].

Additionally, rules implementing an agency's express and implied
authority to regulate are viewed with a presumption of Validity.
N.J. League of Municipalities, supra at 222, citing In Re Township
of Warren, 132 N.J. 1,-26 (1993).

Here, the legislative goalof the Act is "to prohibit and
prevent unnecessary radiation." N..J.S'.A. 26:2D-7. N.J.S.A. 26:2D-
10 also states: "All sources of radiation shall be shielded,.
transported, handled, used and kept in such'manner as to prevent all
users thereof and all persons within effective range thereof from
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being exposed to unnecessary radiation.." NJDEP's mission, under the
Act, is to accomplish the goals of preventing unnecessary radiation
which may cause physical harm to the public and of ensuring that
both the employees who handle and use radioactive materials and

*those persons in the effective range of the radiation are adequately
protected. NJDEP's goals, at the direction of the statute, are
related to the health and safety of the New Jersey population.
Therefore, not only would NJDEP's powers to achieve its mission be
subject to the usual liberal interpretation by the courts but the
goals of protecting health and safety in the area of radiation will
further imply to the courts that they should find implied powers
that are necessary to accomplish the mission.

Based on all of the above, in our opinion, NJDEP has the
authority to create, organize and operate a radiation materials and
protection program through the express ahd implied powers granted
by the Act.

NRC Comment:

2. IN REGARD TO THE NEW JERSEY RULEMAKING PROCESS, THE NEW JERSEY
STATUTES IN N.J.S.A. 26:2D ARE VERY GENERIC AND DO NOT PROVIDE
ANY SPECIFIC PROCEDURES, REQUIREMENTS OR PROVISIONS RELATING
TO PUBLIC PARTICIPATION.

Whil-e the Act itself does not contain specific provisions
regarding admini-strative procedures or public safeguards, such
provisions are contained in the Administrative Procedure Act,
N.J.S.A. 52:14B-1 et secT. ("APA"), which details all procedural
rulemaking requirements for all departments and agencies in this
state including NJDEP. N.J.S.A. 52:14B-2(a). The APA defines the
term "ýrule" as .a "statement of general applicability and continuing
effect that implements or interprets law or policy or describes the
organization, procedure or practice requirements of any agency."
N.J.S.A. 52:14B-2(e). See also, Metromedia v. Division of Taxation,
97 N.J. 313 (1984)

In the APA, the Legislature has specifically called for
direct participation of the public and explained the goal of the
statute which it said should:
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Afford all interested persons reasonable
opportunity to . submit data, views, or
arguments,, orally or in writing. The agency
shall consider fully all written and oral
submissions, respecting' the proposed rule.
[N.J.S.A. 52:14B-4(a) (3)].

It has been held by New Jersey courts that the purpose of
the procedures in the APA is to give interested parties and members
of the general public an opportunity to be heard. The courts have
pointed out that this is not just a matter of fairness but also can
provide regulators with knowledge of unknown aspects of the
rulemaking. In re Protest of Coastal Permit Rules, 354 N.J. Super.
293, 354 :(App. Div. 2002); Federal Pacific Elec. Co. v. Dept. of
Environmental Protection, 334 N.J. Super. 323,' 340-41 (App. Div.
2000).

Before the rulemaking process formally 'begins, there are
opportunities provided to the public to be involved in the
rulemaking process. N.J.S.A. 52:14B-4(f) allows any interested
person to petition for an adoption of a new rule or an amendment or
repeal of an existing rule. If this is done, there must, be an
agency response to the petition within 60 days. Id. NJDEP's

'specific procedural rules on petitions for r~ulemaking are found at
N.J.A.C. 7:l-D-1I.1. Since- the Commission is part of NJDEP and not
independent of it, NJDEP procedural regulations on rulemaking apply
to it.. Also, a notice of interest may be published in the New
Jersey Register to solicit the 'views of interested parties on a
rulemaking prior to formal proposal. ' Solicitation of viewpoints by
affected parties by NJDEP may be achieved through informal
conferences or consultations, the appointment of committees
consisting of interested experts, affected' parties or the general
public. N.J.S.A. 52:14B-4(e).

Prior to adoption, amendment or repeal of any rule, the
department or agency promulgating the rule must give the public at
least 30 days prior published notice of the potential adoption of
the rule.. N.J.S.AL 52:14B-4(a) (1). This public notice must
include: the 'proposed rule,, a summary of the rule; an explanation
of the purpose and effect of the rule; statutory authority that
supports the rule's adoption; a description of the 'rule's economic
and social impacts; a regulatory flexibility analysis of small
business impacts; a job impact statement; a smart growth impact
statement; an agricultural impact statement, and a federal rules
analysis- (comparison to a federal agency's rule to determine the
comparative stringency of New Jersey's rule). N.J.S.A. 52:14B-
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4(a) (2) and N.J.A.C. 1:3.0-5.1(c). All of these components of the
notice help provide information to the public in order to allow it
to intelligently analyze the value of the proposed rule and the
potential problems that would result from adoption of the rule.

The methods of notice mandated by N.J.S.A. 52:14B-4(a)
include publication in the New Jersey Register, dissemination to the
media, individual notice to persons.who have made timely requests
for advance. notice of rulemaking procedures in the subject field and
notice placed on NJDEP's Webpage. Id. NJDEP, in its practice and
procedure rules, has restated those mandates. N.J.A.C. 7:lD-
5.3 (a) (1-4).

NJDEP regulations require that there shall be public
notice in at least one newspaper with a distribution area most
likely to inform persons affected by the rule or-interested in it.
At least one of the following methods of notice is also used: (1)
mailing to a distribution list of interested parties maintained by
the program responsible for the rule; (2) posting in common
locations on State owned property where interested persons are
likely to see the notice; (3) publication in a trade industry,
government or professional publication that would likely reach
interested parties; or (4) distribution at a meeting of a pertinent
advisory board or council. N.J.A.C. 7:lD-5.3(a).(l-4).

-Additiona-1!y, a public hearing on the rule is required
when it is requested by a governmental agency or a' committee of the
Legislature, or if there is sufficient public interest. N.J.S.A.
.52:149-4(a) (3). The request for the hearing must be made within the
30-day notice period, and at least 15 days' notice must be given of
the date and place of the hearing...,Id. Each department must adopt
within its own rules of practice a definition of.what constitutes
"sufficient public interest". Id. If there is a public hearing, a
verbatim record of the hearing must be maintained. N.J.S.A. 52:14B-
4(g).

NJDEP, in conjunction with the, Commission, will hold a
public hearing based On publicinterest if three requirements are
met.

1. There is a demonstrated public interest in the rule,
which is defined by NJDEP as: (a)interest relating to a rule which
is either complex or significantly changing the program; (b) the
request for the hearing must encompass a broad range of interest;.
and, (c) a notice of public hearing must not have been included in
the proposal in the New Jersey Register notice or in any subsequent
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notice.

2. The hearing must be likely to raise new issues,
information, data or findings. N.J.A.C. 7:lD-5.2(d) (2) . The delay
in the rulemaking process, caused by holding the public hearing.,
will not likely adversely affect public health, safety or welfare,
or the environment. N.J.A.C. 7:1D-5.2(d) (3).• NJDEP's rule on
public hearings allows discretion to provide a public hearing
whenever the Commissioner thinks it appropriate. N.J.A.C. 7:lD-
5.2(a), as well as whenever required by statute, N.J.A.C. 77:ID-
5.2(b), and in any of the already detailed three situations mandated
by the Legislature, N.J.A.C. 7:lD-5i2.(c)

It is also possible for the. 30-day public comment period
to be extended *to 60 days when sufficient public interest is
demonstrated. N.J.S.A. 52:14B-4(a) (3). The head of each department
is required, in its rules of practice, to adopt definite standards
for the determination of . whenn "sufficient public interest" is
exhibited for this purpose. Id. The NJDEP rule regarding granting
an extension of the comment period is virtually identical to that
for granting a public hearing.

-All comments received by an agency, here the Commission,
whether through regular submission, submission in an extension
period or subnission during a public hearing, must be considered by
the agency and -must -be ref lected in -a- docitment prepared by that
department. This document must list all written or oral submissions
along with that department's responses to these comments. . N.J.S.A.
52:14B-4(a) (4). As shown above,, while the Act does not contain
provisions regarding public participation, the APA, its implementing
regulations and NJDEP's implementing regulations are very explicit
regarding public participation. They provide multiple avenues for
the public to participate and multiple mandates for a department to
provide detailed information to the public regarding the proposed
regulations. They also provide specific and sufficient procedural
requirements and provisions relating to -public participation.

NRC Comment:

3. IF LICENSEES ARE PERMITTED TO BE ON THE COMMISSION FOR
RADIATION PROTECTION AND PARTICIPATE IN. THE RULE OR
REGULATIONS FORMULATION AND' PROMULGATION, A "CONFLICT OF
INTEREST PROGRAM OR POLICY MUST BE IN.PLACE."

New Jersey's statutory requirements to preclude conflicts
of interest are found at N.J.S.A. 52:13D712 et seg., the Conflicts
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explained its reasons for passing the COIL.

(a) In our representative form of government, it is
essential that the conduct of public officials
and employees shall hold the respect and
confidence of the people. Public officials
must, therefore, avoid conduct which is in
violation of their public trust or which
creates a justifiable impression among the
public that such trust is being violated.

(b) To ensure propriety and preserve public
confidence, persons serving in government
should have the benefit of specific standards
to guide their conduct and of some disciplinary
mechanism to ensure the uniform maintenance of.

those standards amongst them.

Before examining the provisions of the COIL, it is
important to understand the statutory definition of a "Special State
officer or employee." A "Special State *officer or employee" is a
person:

holding an office or employment in a state
agencyo..for which... no compensation is
authorized or provided by law, or no
compensation other than a sum in reimbursement
whether per diem or per annum is authorized or
provided' by law...
[N.J.S.A. 52:13D-13(e)].

The members of the Commission are all volunteers without
payment, receiving only reimbursement for necessarily incurred
expenses. N.J.S.A. 26:2D-5. Therefore, Commission members qualify
as special State officers subject to the COIL.

The COIL places many restrictions on special State
officers. N.J.S.A. 52:13D-14 strictly prohibits any special State
officer from accepting gifts of any value. A State officer is not
allowed to appear, represent or negotiate for any person or entity
other than the State person or entity in any negotiation for sale
of State property. N.J.S.A. 52:13D-15. Similarly, N.J.S.A. 52:BD-16l
prohibits a special State officer from singularly, or through an
entity of which he has an interest, representing a party other than
the State in any cause, proceeding, 'application Or other. matter
pending before the particular office, commission, authority, fund
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or system of which he is a part. N.J.S.A. 52:13D-23(e) (2) states
that no special State officer should engage in any business,
profession, trade or occupation which is subject to licensing or
regulation by the entity which he serves without first notifying the
State Ethics Commission ("SEC").

Any Special State officer found violating these statutory
prohibitions will be fined not less than $500 or more than $10,000.
The special State officer may be suspended from office for up to a
period of one year. If there is a willful or continuous disregard,
of this statute, the special State. officer may be permanently
removed from office and may be barred from holding any public off ice
for a period of up to five (5) years. There may also be an order
for restitution, demotion, jcensure or reprimand. N.J.S.A. 52:13D-
21(e) . Those remedies are in addition to all other criminal and
civil penalties. N.J.S.A. 52:l3D-21(j).

In the licensing context or other conflict of interest
situation (as opposed to a situation as to which there is a
statutory prohibition), there is a procedure required by the SEC for
recusal. A person is to disqualify himself or is disqualified from
a matter because of that conflict under the State Ethics Code if he
has:

11. Any financial interests, direct or
ind-irect., that' is incompatible with
the discharge of his or her duties as
a Department employee; or

2. Any personal interest, direct or
indirect, that is incompatible with
the discharge of his or her duties .as
a Department employee.
[New Jersey Uniform Ethics Code,
Section. IX, Par. 3 and 4.
(September, 2006)].

The COIL also established the SEC. N.J.S.A. 52:13D-21.
It was empowered by the Legislature to promulgate a uniform code of
ethics for all special State officers, State officers and employees.
N.J.S.A. 52:13D-23(a) (2) and N.J.S.A. 52:13D-21(f). The SEC
enforces the COIL. It may also render advisory opinions as to
whether a given set of facts would constitute violations. N.J.S.A.
52:13D-21(g) . It also has the authority to render advisory opinions
l'n specific conflict situations. The SEC is advised by the Attorney
General. N.J.S.A. 52:13D-21(d).
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Pursuant to the COIL, the head of every agency or
department may promulgate individual codes of ethics which may go
beyond the uniform ethics code provisions. N.J.S.A. 52:13D-23(a)
These departmental codes are to be formulated with attention to the
particular needs and-problems of the agency or department to which
said code will apply. N.J.S.A. 52:13D(a) (1). Therefore, there are
three (3) levels of requirements for ethical conduct by the special
State officer: the statute; the SEC code of ethics and the specific
department code.

As in the COIL, the NJDEP ethics code defines "department
employee" to mean "a state officer or a special State officer or
employee holding an office or employment in the Department."
Provisions regarding when an ethical conflict exists are virtually
identical to those of the. SEC. The Commission members are subject
to this same code. NJDEP Ethics Code, Sec. IV.

Advice on the propriety of participation in a matter may
be sought from *the NJDEP Ethics Liaison Office, the SEC or the
Office of Legal Affairs in NJDEP., NJDEP Ethics Code XV(d) . If it
is found that there is a potential ethical conflict, there will be
a written memorandum issued which includes the effect of that
recusal on the NJDEP employee. However, if there is a public
meeting which requires a public record. to be kept, a written
memorandum is not -required. At that publi-c meeting, -the special
State officer-must place his recusal and the reason-for such recusal
on the record prior to any discussion of the matter. NJDEP Ethics
Code, Section XV (g)(i) (g) (2)

The special State officer must be screened and may not
participate in any manner in developing, considering or voting on
the matter from which he has been recused. Id. Meeting materials.
involving a matter from which the special State officer must recuse
himself will not be distributed to that. special State officer.
Section XV (g) (1) . Further, the standard practice is that the
special State officer'leaves the room at a non-public portion of the.
meeting while the matter in question is under discussion.

In our opinion, the COIL, SEC regulations and the NJDEP
code of ethics provide a strict system to eliminate conflicts of
interest by Commission members as well as employees in the DEP.
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NRC Comment:

4. NEW JERSEY STATUTES SHOULD AUTHORIZE THE USE OF LICENSE
CONDITIONS TO ADDRESS MATTERS UNIQUE TO THE LICENSE.- THE LAW
SHOULD ALLOW LICENSE CONDITIONS TO IMPOSE ADDITIONAL
REQUIREMENTS WHEN NECESSARY TO PROTECT: PUBLIC HEALTH AND
SAFETY.

The Act grants authority to NJDEP to require, issue,
renew, amend, suspend and revoke licenses. N.J.S.A. 26:2D-9(k).
Although the power to place conditions on licenses'is not mentioned
specifically, the power to amend licenses (subject to codes, rules
and regulations of the. Commission), along with the evident
legislative design to authorize DEP to take steps to accommodate
assumption by the State of portions of the federal program, may
reasonably be'read as.authorizing NJDEP to establish conditions on
licenses. Case law in similar circumstances has also interpreted
the power to license to include the power to add conditions to a
license.

In Lyons Farm Tavern, Inc. v. Board of Alcoholic Beverage
Control'. City of Newark, 68 N.J. 44 (1975), a tavern owner was
appealing from the agency's placement of conditions, which were
outside the usual regulatory requirements, on the license being
transLerred to him. While not apecifica]lly referenced in the statute
or -r-egulations-, t-he -Court noted tha-t "The conditions are germane to
the statutory scheme and are not arbitrary and capricious." Id-. at
52. In Lyons, the Court said that the only question left was
whether the condition will serve the. good of the public. Id. at 53.
Due to the fact that this question could also be answered
affirmatively, the conditions on the license were upheld by the
Court. Ibid.

In McGovern v. Hoffman, 73 N.J. Super 200, certif. denied
37 N.J. 230 (1962), the Office of Milk Industry imposed conditions
on a license where, but there wa-s a specific statute that said that
a conditional license could be issued. However, the McGovern court
noted that if an agency is authorized to issue a license and revoke
it, the power to place conditions on a license lies between the two
extremes and can be construed to be an implied grant of authority
to issue a conditional license. Id. at 204. The court used the
public interest analysis and the examination of the power of the
Office of Milk Industry over the industry to further infer that such
conditional licenses can be sanctioned by the courts.. Id. at 205.
This is the same approach used by the Supreme Court in Lyons.
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There are no specific statutory provisions limiting the
statutory power of NJDEP to place conditions on a license. To the
contrary, the language granting NJDEP the authority to assume
portions of the, federal radiation program implies that NJDEP may
meet the requirements necessary to be authorized as- an Agreement
State. N.J.S.A. 26:2D-9.1. The restrictions on NJDEP in placing
conditions on a license are limited to those applied to any
discretionary action of State government. The decision must neither
be contrary to the statute and regulations, nor constitute an abuse
of NJDEP's discretion by being arbitrary or capricious, It must also
be supported by the evidence (as noted in Lyons). See, In re Musiak,
143 N.J. 206, 216 (1996). - (For further discussion of this
requitement, see our discussion of. NRC Comment 6).

Since NJDEP would be requiring these nuclear license
conditions in unique situations to protect the public, these
conditions would advance the statutory mission and be germane to the
statutory 'scheme. Therefore, under the specific authority of
N.J.S.A. 26:2D-9(k) and~the implied authority of N.J.S.A.. 26:2D-9.1
and under the principles. articulated in the Lyons and McGovern
cases, it is our opinion, subject to the conditions set forth above,
that NJDEP would be authorized under State law to use license
conditions.to deal with matters unique to the licensee when it is
necessary to protect publichealth or safety.

-NRC- Comment:

5. THE NEW JERSEY STATUTES DO NOT CLEARLY PROVIDE GENERAL
AUTHORITY TO MAKE IT UNLAWFUL TO USE, POSSE-SS, TRANSFER,
DISPOSE OF OR ACQUIRE RADIOACTIVE MATERIAL WITHOUT A LICENSE
OR TO VIOLATE A LICENSE PROVISION.

The prohibition on possession of radioactive material
without a license is set forth in N.J.S.A. 26:2D-9 (h) and (k) which
state., when read together, that NJDEP "shall require" registration
of sources of radiation and shall have power to license for
construction, operation or maintenance of sources of radiation.
Also, NJDEP may embargo any material, machine, appliance, apparatus,
or device which it finds or has probable cause to believe is a
radiation hazard. N.J.S.A. 26:2D-11-1. This embargo warns all
persons, "not to use, remove or dispose of such article by sale or
otherwise until permission for use, removal or disposal is given."
Id. Additionally, transportation and storage' for transportation of
listed radioactive materials require a certificate of handling from
DEP. N.J.S.A. 26:2D-8. Also, in N.J.S.A. 26:2D-23.1,
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transportation is sometimes limited by the conjunction of the type
of material and the population density of the area through which it
is traveling.

By Virtue of these sections of the Act, the Legislature
granted NJDEP the general power to control radioactive material from
its generation to the period of- disposal. These basic provisions
allowing NJDEP to control various stages of the possession of
radioactive material manifest the Legislature's desire to grant the
NJDEP powers that will allow it to reach the legislative goal of
protecting the public from the ill-effects of radiation. (See our
discussion of Comment 1.)

Manufacturihg, producing, transferring, distributing or
arranging for distribution, selling, leasing, receiving, acquiring,
owning, possessing, or using naturally occurring or accelerator
produced radiation materials without a specific State license is
also made unlawful by N.J.A.C. 7:28-4.1(b). Violating any of these
statutory provisions, regulations,. or any NJDEP orders implementing.
the Act is made unlawful by N.J.S.A. 26:21-13,-15 and -23. NJDEP may
enforce the Act, implementing regulations or its orders by bringing
a civil action'in Superior Court for an injunction. N.J.S.A. 26:2D-
13. This request to the . court may be dealt with in a summary
manner. Any person who violates *the Act, a rule, a NJDEP order or
removes or disposes of an article under embargo shall be subject to
a penalty of not more than $2,500 per day. Any continuing action
con-sti-tutes a separate and di-stinct offenses. Id. Additionally,
the Act does not .impair any existing civil or criminal remedy for
any prohibited action.. N.J.S.A. 26:2D-15.

Based upon the above, it is our opinion that the statutory
provisions of the Act, as fully implemented by the regulations, make
it unlawful to use, possess, transfer, *dispose of or acquire
radioactive material without a license.

NRC Comment:

6. THE NEW JERSEY STATUTES SHOULD PERMIT EXEMPTIONS FROM
LICENSING REQUIREMENTS IF THE EXEMPTIONS DO NOT ADVERSELY
AFFECT PUBLIC HEALTH AND. SAFETY AND SHOULD ALSO INCLUDE
EXEMPTIONS FROM THE REQUIREMENT TO OBTAIN A LICENSE. FOUR
SPECIFIC EXEMPTIONS SHOULD BE ADDRESSED BY .STATUTE OR
REGULATION.

The Commission has the authority to create exemptions from
licensing requirements through its regulations. As explained in
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detail in our response to Comment 1, the grant of power from the
L.egislature will be liberally construed to allow NJDEP to fulfill
the intent of the Legislature. See, N.J. State League of
Municipalities, supra 158 N.J. at 223. As notedpreviously, NJDEP
is given the power at N.J.S.A. 26:2D-9(k) to issue and amend
licenses subject to regulations of the Commission. This licensing
power includes the power to "require, i-ssue,. renew; amend, suspend
and revoke licenses" for construction, operation or maintenance of
sources of radiation includingbyproduct materials, source materials
and special nuclear materials in quantities not sufficient to form
a critical mass. Regulations may also provide for recognition of
other State or federal licenses subject to the State's regulatory
requirements. Ibid.

N.J.S.A. 26:2D-9(k) grants NJDEP power to license.
However, the Act gives -no details regarding -how or when such
licensing would be required. As explained in our discussion of NRC
Comment Number 1, there is:wide latitude in the implementation of
Legislative authority through an agency's regulations. N.J.S.A.
26:2D-9(k) specifically cites the- exercise of this authority,.
subject to the Commission's:regulations. Therefore, exemptions may-
be created by the Commission if they are not contrary to the exact
language or intent of the statute. Communication Workers of America
v. Clymer, 292 N.J. Super. 138, 147-150 (Law Div. -1996) . Of course,
such exemptions must also be reasonable, not arbitrary or Capricious-
and based on evidence.,, just as in the ca-s-e of license provision-s.
See In re Musick, 143 N.J. 206, 216 (1996).

The four specific exemptions from licensure which the NRC
has listed in the authorization requirements for Agreement State
status are:

1. Prime contractors working for the U.S.
Department of Energy at U.S. Government-
owned or controlled sites;

2. Prime contractors researching, developing,
manufacturing, storing, testing, -or
transporting atomic weapons or components;.

3. Prime contractors using or operating
nuclear reactors or other nuclear devices
in a U.S. Government-owned vehicle or
vessel; andi

4. Any -other prime contractor (or
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subcontractor) of the Department of Energy
or the Nuclear Regulatory Commission when
the State and the Commission jointly
determine:

a. that the terms of the contract
provide adequate assurance that the
contractor can accomplish the work
without undue risk to public health
and safety; and

b. that the law authorizes the
exemptions.
[NRC, STP Procedure Approval,
Processing an Agreement, at 14 (2001)
(SA-700)].

Regarding the first three exemptions, the Radiation
Protection and Discharge Prevention Programs personnel in NJDEP have
provided us the information that contractors working for the NRC and
the Department of Energy are subject to contractual requirements
that are deemed necessary to protect public health and safety.
Compliance with these contractual provisions would.be monitored by
whichever -of these federal agency is party to the contract..

In our opinion, under these conditions,' there is a
sufficient basis for promulgating a rule providing for an exemption
from licensure in these three circumstances. These exemptions would
still allow for achievement of the intent of the Act to prevent
exposure to unnecessary radiation. N.J.S.A. 26:2D-10. This is
because regulatory restrictions would be placed on the contractor's

.work through the contract provisions, Due to the fact that New
.Jersey is going to run the federal program, the regulatory
restrictions are the same whether the NRC or NJDEP imposes them.
These restrictions will also be monitored by an agency, with at
least an -equivalent knowledge of NJDEP personnel in ,protecting
workers and other exposed persons from the dangers of excess
radiation.

Additionally, the Act specifically provides for the
recognition of federal licenses. N.J.S.A. '26:2D-9(k)• While not
involving a federal license, this situation is analogous because a
federal contract is drafted in accord with federal radiation
protection regulations that are applicable and then there is
monitoring for compliance with the contract. Also, N.J.S.A. 26:2D-
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9.2 allows NJDEP to enter into agreements, with the approval of the
Governor, with the, federal government for inspection on a
cooperative basis.

The fourth exemption required for authorization, set forth
above, is for federal subcontractors and contractors, who fall
outside the three situations first listed. They are to be subject
to a joint NRC-State process of determining whether the work can
safely be done. In our opinion, there is authority to promulgate
a rule establishing this exemption. Granting an exemption would be
based upon three guidelines: first, that the contract provide
adequate insurance* that the work can be accomplished without undue
risk to public health and safety; second, the fact that the NRC is
retaining some authority in this situation, and; third, the
authority granted to NJDEP in N.J.S.A. 26:2.D-9.1 to enter into
agreements with the federal government. Consistent with state laws
requiring regulation for waivers from licensure,' there should be
regulatory criteria which would set out the factors that would be'
used to decide whether the exemption or waiver should be granted.
The criteria need not be detailed. See SMB Associates v. NJDEP,.
137 N.J. 58., 60 (1994).. See also, In Re Six Month Extension, 372
N.J. Super. 61, 69 (App. Div. 2004).

Therefore, in our opinion, there is legal authority to
create, by regulations, the four regula-tory exempti-ons which NRC
requirements for' recur-ring.-status recognition as an Agreement State.
Any exemptions or waivers-not specifically detailed' can be granted
if there is sufficiently clear criteria to guide the decision by
NJDEP.

NRC Comment:

7. WHILE INSPECTIONS OF PROPERTY ARE PROVIDED FOR IN THE NEW
JERSEY. STATUTES, THEY DO NOT CLARIFY THAT SUCH INSPECTIONS MAY
TAKE PLACE AT ALL REASONABLE TIMES.

NJDEP has general authority to "enter and inspect a
building or place for the purpose of investigating an actual or
suspected source of pollution of the environment and ascertaining
compliance and non-compliance with any codes, rules or regulations
of the Department." N.J.S.A. 13:lD-9'(d) . In addition, the Act has
a similar provision to allow the NJDEP to:
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Enter and inspect any building or place for the
purpose of investigating an actual or suspected
source of radiation and ascertaining compliance
with this act or any rule, regulation or order
promulgated or issued pursuant thereto and
inspect radiation sources,, their shielding and.
immediate surroundings and records concerning
their operation for the determination of any
possible radiation hazard.
[N.J.S.A. 26:2D-9(j) ]..

Neither of these provisions includes the phrase "at all reasonable
times." But, as discussed more fully below," this authority may
reasonably be read t* allow such inspections -at all reasonable
times.

While there is no case law interpreting the Act's
provision on entry and inspection-specifically, there is case law.
that interprets the phrase "enter and inspect" to include "at all
reasonable times.'r In In the Matter of NJDEP Certification,
Approving Vineland Chemical Company, 177 N.J. Super. 304 (App. Div.
1981), Vineland Chemical Company received a permit from NJDEP to
construct and operate an industrial wastewater treatment facility.
Vineland challenged a condition in the permit allowing NJDEP the
right to enter. The court conducted an extensive analysis of the
federal c-ase law-allowing warrantless administrative-s-earches when
a pervasively regulated industry is involved, citing U.S. v.
Biswell, 406 U.S. 311 (1972). The Vineland court set forth the
evolution of New Jersey case law which adopted the conclusion of
federal courts on warrantless searches.

The Vineland court stated that acceptance of a license
constitutes implied consent to supervision and inspection. The
Water Pollution Control Act, N.J.S.A. 58:10A-1 et se'f., which was
the pertinent statute *in the Vineland *case, contained a provision
granting NJDEP the right to enter and inspect without a warrant "at
all reasonable times." N.J.S.A. 58:10A-6. The court concluded that
even if there were.not a direct reference to "at all reasonable
times," such a phrase could be incorporated into license provisions
in order: to allow NJDEP to implement its statutory mission to
protect the public from water pollution.

In another case outside the environmental area, a New
Jersey court upheld a warrantless, unscheduled inspection of -a
regulated auto-body repair facility to help preclude disassembly of
stolen autos. The court quoted the United States Supreme Court in
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United States v. Biswell, sulpra at 316, which had explained that if
inspections are to be effective and serve as a credible deterrent,
unannounced and frequent inspections are essential. State v..
Bromwell, 251 N.J. Super. 85, 95 (Law Div. 1991).

A third case warrants mention. State v. Bonaccurso, 227
N.J. Super. 159 (Law Div. 1988.) arose from a violation of the Water
Pollution Control Act by a meat packing plant. There, the
defendants challenged the validity of the inspection under the
authority of the Water Pollution Control Act because the inspected
plant did not require a NJDEP permit for discharge to water and the
inspection was without notice. The inspector was looking for the
source of the pollution in a nearby small stream. Defendants
maintained that they were not subject to regulation by NJDEP and,
therefore, the search should not have been conducted without a
warrant. The- court upheld the warrantless- search as valid because
the Legislature had announced, in the Water Pollution Control Act,
its intent to "restore, enhance, and maintain the chemical, physical
and biological integrity of its waters", (N.J.S.A. 58:10Aj-2),
making the waters of the State subject to pervasive, regulatory
protections. As for the protest that the inspection was without
notice, the court noted that "implicit in the statutory right.:of
entry is a requirement that the entry be.reasonable in terms of its
time, place and manner." Id. 'at 170 (emphasis added).

In oua- opin-rion, -the phras-e "enter and inspect" shildlbe
interpreted here t-o allow inspections by DEP "at all reasonable
times."

NRC Comment:

8. IF THE STATE PLANS TO REQUEST LOW-LEVEL RADIOACTIVE WASTE
AUTHORITY, THE NEW JERSEY STATUTES MUST AUTHORIZE APPROPRIATE
RESTRICTIONS ON LAND OWNERSHIP AND USE. OF SITES UTILIZED FOR
DISPOSAL OF LOW LEVEL RADIOACTIVE WASTE FOR AN INDEFINITE
PERIOD AFTER CLOSURE OF SITE.

New Jersey is a party to the Atlantic Interstate Low-Level.
Radioactive Waste Management Compact, pursuant to the Regional Low
Level Radioactive Waste Disposal Facility Siting Act, N.J.S.A.
13:1E-177 et sec.. This allows New Jersey to dispose of low-level
radioactive waste at Barnwell, South Carolina, for at least 35
years. Under the compact, .South Carolina is responsible for any
restriction of land use after the disposal site is closed. There
are no disposal sites in New Jersey.
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Conclusion

In our opinion, based on the above analysis of state law,
the New Jersey Department of Environmental Protection, in
conjunction with its Commission on Radiation Protection, has the
legal authority to comply with the eight requirements on which you
sought clarification in your letter. No legislative changes are
necessary.

Sincerely yours,

ANNE MILGRAM
ATTORNEY GENERAL OF NEW JERSEY

BY:
Valerie Anne Gray
Deputy Attorney Gene I

VAG: mcp
F:vag-opinionf - Assumption of federal radiation program
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N.J Stat. § 52:14B-1 (2008)

§ 52:14B-1. Short title

This act shall be known and may be cited as the "Administrative Procedure Act."

HISTORY: L. 1968, c. 410, § 1, eff. Sept. 1, 1969.

NOTES:

Cross References:

Disclosure of juvenile information; penalties for disclosure, see 2A:4A-60.

Rules, regulations,.see-2A4:17-56. 9b:_

-Rules, regulations, see 2A:1-7-56.25.

Rules, regulations, see 2A:1 7-56.36.

Regulations, see 2A.:17-56.66.

Rules and regulations, see 2A:18-61.12.

Rules, regulations, see 2A:18-61.59.

Monitoring of alcoholic beverage liability insurance market, see 2A:22A- 7.

Hearing by umpire; witnesses; subpoena; factual, legal. contentions, see 2A :23A-1 1.

Remittitur for administrative or other proceedings; retention of jurisdiction; temporary equitable relief, see 2A.:35A-
8.

Recording of final administrative order on judgment docket., see 2A:58-10.

Athletic officials' immunity, see 2A:62A-6.

Rules, regulations, see 2A:62A-34.
Registration of sex offenders; definition; requirements; penalties, see 2C: 7-2.

Rules, regulations concerning weapons prohibitions and domestic violence, see 2C:25-21.1.

Regulations, see 2C.'40-14.

Defendant liable for cost of psychological evaluation; rules, regulations, see 2C.'44-6.1.

Rules, regulations, see 2C:46-1.2.

Rules, regulations, see 2C:58-2.6.
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KeepSafe program established, see 2C:58-1 7.

Regulations, see 3B:3-2.2.

Report; rules, regulations, see 3B:11-18.

Rules and regulations, see 4:JB-14.

Powers of committee, see 4:1C-5.

Commercial farm owners, operators; permissible activities, see 4:1C-9.

Rules, regulations adopted by State Agriculture Development Committee, see 4:1 C-9. 1.

Filing of complaintýprocess, see 4:1C-10.1.

Appeal of decision, see 4:1 C-10.2.

Rules, regulations, standards, see 4:JC-10.4.

Rules, regulations, see 4:'1C-31.2.

Special permit, application fee, grounds for suspension, revocation, see 4:1 C-32.3.

Farmland preservation planning incentive grant program, see 4:1 C-43. 1.

Rules, regulations, see 4:1 C-4 7.

Powers of board, see 4:1 C-52.

Rules, regulations, see 4:1-11.1.

Rules and regulations, see 4:3-11.22.

Rules and regulations, see 4:4-20.10.1

Disposal plant; license to operate or conduct; fees; rules and regulations, see 4:5A-21.

Rules, regulations relative to certain fees for animal health programs, see 4:5-2:1.

"Agriculture Fee Program Revolving Fund", see 4:5-2.2.

Penalty enforcement; hearing, see 4:6-17.

Rules and regulations, see 4:9-15.33.

Composting, handling, etc. of animal wastes., see 4:9-38.

Rules and regulations, see 4:10-38.

Establishment of organic certification'program, see 4:10-79.

Bond accompanying application; securities or letter of credit in lieu of bond; Perishable Agricultural Commodity
Surety Fund, see 4:11-20.

Eligibility, see 4:19A-2.

Rules, regulations concerning training, educational qualifications for animal control officers, see 4:19-15.156a.

Forms; rules, regulations, see 4:22A-13.

Application for commission as humane law enforcement officer, see 4:22-11. 10.

Adoption of standards, rules, regulations for treatment of domestic livestock, see 4:22-16.1.

Standards for control of soil erosion and sedimentation; promulgation, amendment and repeal, see 4:24-42.

Interagency memorandum of agreement to expand current leasing programs., see 4:2 7-9.

Review of laws, rules, regulations pertinent to aquaculture., see 4:27-10.

Aquaculture sites not designated freshwater wetland, conditions., see 4:27-12.
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Aquaculture sites not designated coastal wetland, conditions., see 4:2 7-13.

Management practices for control of soil erosion, sedimentation., see 4:27-16.

Licensure of possession, ownership of aquacultural organisms., see 4:27-17.

Aquatic health management plan., see 4:27-18.

Comprehensive animal waste management program., see 4:2 7-19.

Responsibilities of board, see 5:2A- 7.

Rules, regulations, see 5-:3-36.

Order of temporary cessation of operation, suspension of permit; reconsideration hearing, see 5:3-4-4.

Appointment of officials, persons to supervise operation of mutuels, see 5:5-37.

Alternative systems of wagering; pools, see 5:5-63.1.

Interstate, intrastate handicapping contests, certain, authorized, see. 5:5-63.2.

Rules, regulations, see 5:5-158.

Commission; powers and duties, see 5:9- 7.

Rules, regulations; hearing; confidentiality, see 5:9-13.8.

Rules, regulations, safeguards against disclosure, inappropriate use of information, see 5:9-13.16.
Regulations, see 5:12-69.

Casino license -- applicant eligibility, see 5:12-82.

Rules, regulations, see 5:12-129.4.

Separate accounts within project, room funds, see 5:12-173.17.

Procedure for.revision-offormrla, see 5:12-204.

Rules, regulations, see 5:12-210.

Regulations, see 6:1-50.2.

Airport safety zones, delineation, see 6:1-83.

Uses within airport safety zones, standards, see 6:1-84.

Nonconforming use; permits; fees, see 6:1-86.

Rules and regulations, see 6:1-96.

Designation of final decision maker for contested cases, see 9:3A-6.

Responsibilities, duties of commissioner, see 9:.3A-7.

Regulations for implementing provisions of act establishing the department, see 9:3A-7.1.

Rules, regulations, see 9:.3-45.1.

Rules, regulations, see 9:3-54.1.

Rules, regulations, see 9.'6A-13..

Rules, regulations, see 9:6B-6.

Rules, regulations, see 9:6-8.106.

Rules, regulations, see 9:6-8. 1 Od.

Expungement of unfounded allegations, see 9:6-8.40a.

Evidence, see 9:6-8.46.
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Regulations, see 9:6-8.58b.

Rules, regulations, see 9:6-8. 72a.

"New Jersey Task Force on Child Abuse and Neglect," established, purpose; powers, duties, see 9.6-8. 75.

Regulations by board., see 9:6-8.96.

Rules, regulations by department, see 9.:6-8.98.

Rules, regulations, see 9:12A-9.

Rules, regulations, see 9:17A-1.11.-

Rules and regulations, see 9:25-9.

Adoption of standards, guidelines, protocols, see App.A:9-69.

Rules, regulations. Sept. 15, 20071, see App.A:9-85.

Unlawful discrimination against Medicaid applicants, recipients of public assistance, see 10:5-12.2.

State treasurer; enforcement; powers, see 10:5-36.

Notice to persons receiving genetic testing, see 10:5-48.

Rules, regulations, see IA:4-1.2.

Filing-office rules, see 12A.'9-526.

Development of "Guide to the Tidelands.", see 12:3-12.2.

Rules, regulations setting forth fees; minimum term of conveyance, see 12:3-12.3.

Rules, regulations, see 12:6B- 7.

Rules, regulations, see 12: 7A-28.

Rules, regulations, see 12:7C-20.

Rules, regulations, see 12:7-47.2.

Approved boat safety courses, see 12:7-60.

Written test in lieu of boat safety course for experienced boaters, see 12:7-61.2.

Rules, regulations, see 12: 7-85.

Conditions for operation of personal watercraft without completion of boat safety course; violations, penalties;.
rules, regulations, see 12:7-86.

Appointment; term; qualifications; vacancies; name changed; transfer of Board in but not of DOT; redesignated
commission, see 12:8-1.

Rules, orders,.regulations, see 12:8-2.

Order, judgment considered final agency action; judicial review, see 12:8-7.

Revocation, suspension of license; grounds, see 12:8-19.

Notice, hearing of revocation of license, suspension from acting as pilot, or reduction in- grade, see 12:8-21.

Master to give pilot draft of vessel; penalty, proceeding, judicial review, see 12:8-39.

Powers, see 13:iB-15.114.

Rules and regulations, see 13:JB-15.137.

Endangered plant species list, see 13:IB-15.154.

Rules, regulations, see 13:1D-40.

Information required in pollution prevention plan, see 13:1D-41.
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Preparation of pollution prevention plan, submission of summary; progress reports, see 13:]D-42.

Omission of trade secrets from pollution plan, summary, see 13:1D-47.

Valuation of lands; terms as covenants running with the land, see 13: iD-56.

Publication of information on classes and review, see 13:1D-108.

Technical manual for each class of permit, requirements, see 13:1D-11.

Schedule for payment of fees, see 13:]D-122.

Rules, regulations, see 13:1D-124.

Rules, regulations; submission to Legislature, see 13:]D-133.

Performance partnership agreement, see 13i1D-136.

Rules, regulations adopted by DEP, see 13:ID-138.

Temporary regulations, see 13:1D-141.

Division of Smart Growth established in DEP, see 13:1D-145.

Sanitary landfill facility on property of state college; prohibition of approval; termination of contractual right or
regulatory approval; reimbursement, see 13:1E-5.3.

Codes, rules and regulations; enforcement; penaltiesý see 13:1E-9.

Definitions, see 13:]E-48.3.

Regulated medical waste management system, see 13:]E-48.4.

Rules, regulations, see 13:]E-48.16b.

Noncompliance determination, see 13:1E-48.17,

Enforcement, see 13:tE-48.20.

Powers-, see_73:1E-53.

Criteria for siting of new major hazardous waste facilities; preparation and adoption, see 13:1E-57.

Major hazardous waste facilities plan; preparation and adoption; contents; public information program, see 13: IE-
58.

Site designations; proposal.and adoption, see 13:1E-59.

Construction of major hazardous waste facility; registration statement and engineering design; review; approval;
findings; fees; exemptions, see 13:1E-60.

Award for information on violations, see 13:IE-67.

Taxation of hazardous waste facilities; collection of excess amounts; lower payments directed by commission, see
13:]E-80.

Rules and regulations, see 13:IE-85.

Identification as-recyclable container, see 13:1E-99.18.

Compliance with district recycling plan, see 13:IE-99.30.

Resource recovery facility to comply with district recycling plan, see 13:1E-99.31.

Sale of motor oil; rules, regulations., see 13:IE-99.35.

Sign posted "used oil collection center" defined; rules, regulations, see 13:IE-99.36.

Rules, regulations, see 13:]E-99.43.

Exemptions, criteria, see 13:1E-99.48.
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Rules, regulations, see 13:1E-99. 79.

Rules and regulations, see 13:1E-1 14.

Disqualification critieria, see 13:.E-133.

Rules, regulations, see 13:1E-133.4.

Causes for revocation, see J3: IE- 134.

Powers of director, see 13:]E-142.

Rules, regulations, see 13:1E-168.

Rules, see 13:1E-175.

Reward for information, see 13:]E-191.

Rules, regulations, see 13:1E-198.

Rules, regulations, see 13:1E-212.

Rules, regulations, see 13:,1E-222.

Adoption, amendment or repeal of rule or regulation; notice to interested party of determination, see 13: IF-5.

Additional powers, see 13:1F-9.

Rules, regulations, see 13:1F-33.

Codes, rules and regulations; contents; promulgation; enforcement, see 13:1 G-4.

Use of sirens near schools restricted; exceptions, see 13:]G-4.2.

Rules, regulations; department access, see 13:]K-10.

Definitions, see 13:'1K-15.

Rules and regulations, see 13:]K-18.

Extraordinarily hazardous substance list, see 13:1K-22.

Rules, regulations; temporary waivers, see 13:IK-42.

Community Forestry Council, establishment, membership, powers, see 13:IL-17.5.

Rules, regulations, see 13:1L-17.9.

Fees for services; rules and regulations, see 13:]L-19.

Rules, regulations, see 13:1M-16.

Powers of trust, see 13:8C-6.

Office of Green Acres established, see 13:8C-24..

Allocation of funds appropriated; conditions, see 13:8C-26.

Acquisitions, grants with respect to farmland preservation, see 13:8C-38.

Grant to qualifying tax exempt nonprofit organization for farmland, see 13:8C-39.

Property acquired for farmland preservation of historic buildings, structures; terms defined, see 13:8C-40. 1.

Demolishing of historic building, structure prohibited, terms defined, see 13:8C-40.2.

Rules, regulations; contracts; study of utility easements; see 13:8C-42.

Rules and regulations-; use by commissions created by municipalities; transmittal; veto by legislature, see 13:8-52.

Rules and regulations, see 13:8-68.

Permit application; conditions for issuance, see 13:9B-9.
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Prohibited activities, see 13:9B-17.

'Administrative hearing, see 13:9B-20.

Criteria for selection of maritime history, marine-life preservation projects, grants, see 13:.11A-2.

Rules, regulations, see 13:13-3.4.

Powers of trust, see 13:17-91.

Powers, see 13:18A-6.

Powers of board, see 13:18A-34.

Rules, regulations, see 13:18A-54.

Rules, regulations, see 13:19-17.

Powers, duties, responsibilities of council, see 13:20-6.

Agricultural, horticultural development, review required; enforcement, see 13120-29.

Highlands Preservation Area, major development approvals; required, fe schedule, see 13:20-30.

Adoption of rules, regulations; procedure, see 15.-20-31.

Rules, regulations, see 15A-:3A-5.

Filing of policy, contract or related form, see 17B:25-18.2.

Policies, contract forms; certification memorandums; exceptions, see 17B:25-18.3.

Rules, see 17B:25-32.

Medicare supplement policy or certificate, requirements, see 17B:26A-6.

Provisions of basic health care policy, see 17B:26B-2.

Coverage-for-birth and natal .care; health -insurance policy, see 1 7B.-26-2. 1k.

Coverage for diabetes treatment by individual health insurance policy, see I 7B:26-2. II.

Coverage for minimum inpatient care following mastectomy by individual hospital, medical expense benefits
policy, see 17B:26-2.lm.

Minimum standards for form, content and sale of individual health insurance; regulations, see 17B:26-45.

Coverage for birth and natal care; individualthealth policy, see 17B:277A- 7.1.

Coverage .for minimum inpatient'care following mastectomy by individual health benefits plan, see 17B:27A-7.2.

Board actions subject to provisions of section; "action" defined; procedure, see 1 7B:2 7A-1 6.1.

Coverage for. birth and natal care; small employer health policy., see 17B:2 7A-19.2.

Regulations governing rating methodology,, calculation of loss ratios, see 17B:27A-19.3.

Coverage for minimum inpatient care following mastectomy by small employer health benefits plan, see 1 7B:27A-
19.4.

Rules,. regulations, see 17B:27A-25.9.

Rules, regulations for voluntary risk pooling arrangement, see I 7B:27A-29.2.

Board actions subject to provisions of section; "action" defined; procedure, see 17B:27A-51.

Commissioner authorized to approve establishment of arrangement; rules, regulations, see 17B:277A-54.

Rules, regulations, see 17B:27B-25.

Rules, regulations, see 1 7B:27C-12.

Regulations, see 17B:27E-9.
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Prior approval of commissioner required, see 1 7B:27E-10.

Coverage for birth and natal care; group insurance policy, see 17B:27-46.1k.

Coverage for diabetes treatment by group health insurance policy, see 17B:27-46. im.

Coverage for minimum inpatient care following mastectomy by group policy, see 1 7B:2 7-46. 1p.

Filing of form required for delivery, issuance of group life, insurance, see 17B:27-74.

Separate accounts; approval by commissioner, see 17B:28-7.

Filing of forms; premium rate schedules, see 1 7B:29-7.

Refusal to issue, suspension, revocation, refusal to renew license, see 17B:30B-4.

Examinations of licensees by commissioner, see I7B:30B-7.

Injunction in addition to penalties, enforcement provisions, see I 7B:30B-13.

Regulations, authority of commissioner, see 17B:30B-15.

Regulations, see 17B.-30-24.

Regulations, see 17B:30-33.

Definitions, construction, regulations on notice of premium increase to employers, see 17B:30-40.

Authority of commission, see 1 7B:30-45.

Rules, regulations, see 17B:30-56.

Additional powvers, duties of the commissioner, see 17B:32B-11.

Rules, regulations, see 17B:32-91.

Rules, tegulations, see 17:.I C-32;

=Certification of expenses incurred for-administration of special- administration of functions-of Division of Banking;
assessments, see 17:,1C-35.

Rules, regulations; contents, see 17:1.C-46.

Rules, regulations, see 17:1-8.1.

Duties, authority of commissioner, see 17:1-15.

Enforcement of, penalties for violations under C. 17:1-27, see 17:1-28.

Fees payable by foreign banks until regulations adopted], see 1 7:9A-334.

Application; hearing, see 17:9A-384.

Powers of commissioner relative to C.1 7:9A-409 through C.1 7:9A-417, see 17:9A-417.

Rules, regulations, orders, see 17:9A-467.

Rules, regulations, see 17:10B-8.

Refusal to issue, revocation, suspending, refusal to renew license; imposition of penalty, see 17:11 C-18.

Rules, regulations, see 17:.11C-49.

Fees, charges, see 17.-12B-226.

Notice of proposed acquisition to commissionier, see 17:12B-284.

Rules, regulations, see 17:12B-319.

Membership of credit union; regulations, see 17:13-92.

Rules, regulations, see 17:15A-52.
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Suspension, revocation of license, see 17:15C-16.

Violations by delegates; issuance of order suspending, barring; application for modification, rescission, see 17:15C-
19.

Applicability'of APA, see 17:15C-21.

Regulations, see 17:15C-25.

Grounds for refusal to issue, revocation, suspension, refusal to renew license, see 17:16C-10.

Rules and regulations; waiver of prohibition; determination of adjacent municipalities, see 17:16E-4.

Rules, regulations, see 17:16F-13.

Conversion of savings bank to State association, see 17:1 6M-8.

Rules, regulations, see 17:16M-9.

New Jersey Consumer Checking Accounts, see 17:16N-3.

Regulations, see 17:16Q-5.

Regulations., see 17:1-6Y-5.

Application for reorganization approval, see 17:1 7C-4.

Causes for probation, suspension, revocation, refusal to renew, see I 7:22A-40.

Rules, regulations, see 1 7:22A -48.

Refusal to issue or renew license, revocation; conditions, see 1 7:22B-14.

Rules, regulations, see 1 7:22B-20.

Rules, regulations, see 1 7:22D-6.

Rules, regulations, see 17:22E-23.

Suspension of eligibility of member insurer or license of surplus lines agent; interest on unpaid assessment or
surcharge; reinstatement, see 17:22-6. 76.

Regulations, see 17:23A-13.2.

Hearings, witnesses, appearances, production of books and service of process, see I 7-23A-15.

Rules, regulations, see 17:29A-5.16.

Rules, regulations, see 17:29B-19.

Rules, regulations for insurance plans; administration; requirements for automobile plan., see 1 7:29D-1.

Examination by commissioner; hearings, see 1 7:30B-12..

"Medical Malpractice Liability InsurancePurchasing Alliance;" definitions., see 1 7:30D-19.

Provisions concerning settlements of medical malpractice liability insurance policy., see 1 7:30D-20.

Annual review of capitalization, reserve requirements., see 17:301D-25.

Medical Malpractice Liability Insurance Premium Assistance Fund., see 17:30D-29.

Rules, regulations., see 17:30D-31.

Rules, regulations, see 17:31-15.

Market Transition Facility, see 1 7.33B-11.

Schedule of automobile insurance eligibility points, see 1 7:33B-14.

Cancellation for nonpayment of premium; suspension of registration, see 1 7:33B-41.

Approved motor vehicle defensive driving course, see 1 7:33B-45.
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Requirements for medicare supplement contract forms, rates, see 1 7:35C-6.

Regulations, see 17:36-5.3 7.

Maintenance of separate record of receipts, disbursements representing proceeds of real estate transactions, see
17:46B-10.1.

Rules, regulations, see 17:47A-12.

Basic health care contract; provisions, see 17:48A-6.9.

Coverage for birth and natal care; medical service corporation, see 17:48A-7k.

Coverage for diabetes treatment by individual, group medical service corporation, see 17.'48A-71.

Coverage for minimum inpatient care following mastectomy by individual, group medical service corporation, see
17:48A-7o.

Filing of contract or related forms, see 1 7:48A-9.2.

Contract forms; certification memorandum, see 1 7:48A-9.3.

Suspension, revocation of certificate of authority,'see 1 7:48D-16.

Cease and desist orders, see I 7:48D-17.

Filing of contract or related form, see I 7:48E-13.2.

Contract forms; certification memorandum, see I 7:48E-13.3.

Provisions of basic health care contract, see 1 7:48E-22.2.

Coverage for birth and natal care; health service corporation, see 1 7:48E-35.9.

Coverage for diabetes treatment by individual group health service corporation, see 17:48E-35.11.

Coverage for minimum inpatient care followingimastectonry by-in-dividual, group health service- corporation, see
I 7:48E-35. 124

Rules, regulations, see 17:48E-44.

Filing of application, see 17:48E-51.

Orders, rules, regulations, see)1 7:48E-63.

Petition for review of foundation plan, see 177:48E-67.

Notification of suspension,-revocation of certificate of authority, see 17:48F-1 9.

Violations; penalties, see 17:48F-26.

Cease and desist order; injunctive relief, see 1 7:48F-2 7.

Rules, regulations, see 17.'48F-29.

Notification of grounds for suspension, revocation of certification, see I 7:48H-8.

Notification of grounds for suspension, revocation of license, see 1 7:48H-24.

Rules, regulations, see 17:48H-32.

Coverage for birth and natal care; hospital service corporation, see 17:48-61.

Coverage for diabetes treatment by individual, group hospital service corporation, see I 7:48-6n.

Coverage for minimum inpatient care following mastectomy by individual, group hospital service corporation, see
17:48-6q.

Basic health care contract; provisions, see 17:48-6.14.

Filing of contract or related form, see 17:48-8.2.
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Contract forms; certification memorandum, see 17:48-8.3.

Rules, regulations, see 17:49A-16.

Rules, regulations, see 1'7:51A-8.

Rules, regulations, see 1.7:51B-4.

Institute on Conflict Resolution and Peace Studies, see 18A:3A-3.

Powers, duties of-governing boards of institutions of higher education, see 18A:3B-6.

Rules, regulations, see 18A:3B-15.

Disposition of petitions, controversies, disputes, see 18A:3B-29.

Dismissal, reduction and compensation of persons under tenure in schools and institutions of higher education, see
18A:6-18.

Rules, regulations, see 18A:6-33.14.

Revocation of certificate on commissioner's recommendation; rules, see 18A:6-38-1.

Rules, regulations, see 18A:6-109.

Review, evaluation of reports, performance continuum placement, procedure, see 18A: 7A-14.,

State board of education; powers and duties, see 18A:7A-30.

Rules, regulations; procedure for 36 months following enactment, see 18A. 7A-53. 1.

Rules, see 18A:7A-59.

Rules, regulations, see 18A: 7E-5.

Notification of districts of aid payable; budget submissions, see 18A: 7F-5.

'Rules, regulations, see 18A:7F-34.

Regulations to implement Abbott v. Burke proposed by Commissioner of Education, see 18A:7F-35.

Regulations to implement Abbott v. Burke adopted by State Board of Education, see 18A: 7F-36.

Rules, regulations, see 18A:7F-42.

Rules, regulations, see 18A: 7G-26.

Rules, regulations, see 18A.-7-16.

Complaint procedures, see 18A: 12-29.

Rules, regulations, see 18A:12-34.

Required-actions-relative to early termination of superintendent's employment contract, see 184A: I7-20.2a.

Rules, regulations, see 18A:17-52.

Request for proposals; documentation; provisions, see 18A:18A-4.4.

Competitive contracting proposal solicitation, see 18A: 18A-4.5.

Regulations for qualifications of prospective bidders, see 18A: 18A-2 7.

Rules, see 18A:18A -49.2..

Rules, regulations, see 18A:18A-58.

Rules, regulations, see 18A- 18B- 7.1.

Rules, regulations relative to child care services, programs, see 18A:20-34. 1.

Purchase of certain types of securities; definitions, see 18A:20-37.
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State school, aid payments not made until following school budget year; borrowing, see 18A:22-44.2.

Public sale of bonds, see 18,4:24-36.

Deposit by bidders, see 188A:24-41.

Rules relative to athletic trainer licensure, see 18A:26-2.5.

Rules., see 18,4:26-2.7.

Rules, regulations, see 18A:29A-7.

Rules, regulations, see 18A:29B-7.

Rules, regulations, see 18A.:33-14.

Rules, regulations, see 18A:33-18.

Rules, regulations, see 18A:35-4.10.

Rules, regulations, see 18A:35-19.3.

Rules, regulations, see 18A:36A-18.

Military recruitment in public schools, see 18A:36-19.1.

Rules, regulations, see 18A:36-28.

Pupil-information, certain, classroom materials; rules, see 18A:36-36.

Rules, regulations, see 18A:37-6.

Rules, regulations, see 18A:39-3.2.

Rules, regulations, see 18A:40A-7.

Rules, regulations, see 18A:40A-21.

Rules, regulations, see 18A---40A-25.

Rules, regulations, see 18A:40-3.6.

-Rules, regulations, see 18A:40-12.4.

Hepatitis B vaccination required for public, private school students in grades nine through twelve, see 18A:40-21.1.

-Regulations adopted by Commissioner of Education relative to children's health care coverage, see 18A :40-34.

Rules, regulations, see I8A:46-18.6.

Rules, regulations, see 18A:54F-6.

Rules, regulations, see 18A:54G-7.

Rules, regulations, see 18 A: 61 C-3.

Rules, regulations, see 18A:61C-9.

Rules, regulations, see 18A:61D-6.

Hepatitis B vaccination required for certain students at institutions of higher education, see 18A:61D-9.

Health insurance coverage required for full-time students at institutions of higher education, see 18A:62415.

Meningococcal vaccination required for certain students residing in college dorms, see 18A -62-15. 1.

Rules, regulations, see 18A:62-28.

Rules, regulations, see 18A.:62-43.

Reasonable substitution of certain courses for certain disabled college students, see 18A.:62-44.

Authority, responsibilities of board trustees, see 18A:64E-18.
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Regulations, see 18A:64H-15.

Definitions, see 18A:64J-2.

Definitions, see 18A:64J-9.

Definitions, see 18A:64J-16.

Definitions, see 18A:64J-23.

Definitions, see 18A:64.J-30.

Definitions, see 18A:64J-39.

Rules and regulations, see 18A: 71B-7.

Rules, regulations, see 18A: 71B-23.7.

Rules, regulations, see 18A:71B-24.3.

Administration of the program; powers of the authority, see 18A: 71B-38.

Rules, regulations, see 18A:71B-63.

Report to Legislature, Governor on NJSTARS Program; guidelines rules, regulations, see 18A: 71B-86.

Report to Governor, Legislature;. authority regulation, see 18A: 71B-86.6.

Rules, regulations, see 18A:71B-96.

Deductions of overdue payments from State lottery winnings, see 18A. 71C-20.

Rules and regulations, see 18A: 71 C-48.

OB/GYN student loan expense reimbursement program. July 7, 20073, see 18A: 71C-49.

Rules, regulations,. see 18A:71-40.7.

Establishment of program to-provid& loans, see 18A: 72A-12. 71-

Rules, regulations, see 18A:72A-48.

Rules, regulations, see 18A: 72A-58.

Rules, regulations., see 18A: 72A- 70.

Rules, regulations, see 18A: 72A-80.

Rules, regulations, see 18A: 72F- 11.

Rules, regulations, see 18A:72H-8.

Rules, regulations, see 18A: 72J- 7.

Rules, regulations, see 18A: 72M-6.

Rules, regulations, see 18A:73-35i.

Rules for administration of State Library, see 18A.- 73-42.1.

Inaccessible polling place; alternate place, means, see 19:8-3.2.

Recall committee, recall defense committee; regulation of contributions; reports, see 19:27A-1 7.

Rules, regulations, see 19:31-6.4a.

Rules, regulations, see 19:31-30.

Rules, regulations, see 19:31-34.

Submission of statement of registration.by committees, see 19.:44A-8. 1.

Identification of source of financing of communications; requirements; enforcement., see 19:44A-22.3.
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Filing of complaint, procedure in Division of Elections, alternative procedure, see 19:61-6.

Rules, regulations, see 19:62-13.

Rules, regulations, see 21:IC-6.

Rules and regulations; inspections; fees, see 23:2A-5.

Preparation of fisheries management plans; rules and regulations, see 23:2B-6.

"Oyster Resource Development Account", see 23:3-12.2.
Establishment.of range of costs for replacement value of animals possessed in violation of law, see 23:3-22.2.

Limited deer license, fees; exemption, see 23:3-56.1.

Rules and regulations, see 23:3-73.

Design and form of stamp; rules and regulations, see 23:3-78.

Rules and regulations; contents, see 23:4-22.6.

Unlawful sale, purchase of wildlife; penalties, see 23:4-27..

Dead deer, tagging procedures, transportation; violations, penalties; rules, regulations, see 23:4-47.

Wild birds other than game birds; capturing; -killing; possession; sale; penalties; enforcement, see 23:4-50.

Possession, release of certain animals, prohibited; terms defined, see 23:4-63.3.

Lobster restrictions, see 23:5-9.

Fish-netting license fees, see 23:5-24.2.

Closed season for striped bass, except Atlantic Ocean, see 23:5-45.2.

Fees for issuance of "Certificate of Free Sale"; see 24:2-9.

Rtrles, regulations;-see 24:6B733.

Advertisement of prescription drugs; rules and regulations, see 24:6E-2.

Rules, regulations, see 24:6H-3.

License to sell, distribute frozen desserts, see 24:10-73.10.

Procedures, rules, regulations, see 24:12-12.

Denial, revocation, or suspension of registration, see 24:21-12.

Regulations adopted by Commissioner of Health and Senior Services relative to children's health care coverage, see
26:]A-15.3.

Rules, regulations, see 26:]A-36.8.

Rules, regulations., see 26:1A-36.10.

Preparation, adoption of fee schedule, see 26:]A-42.1.

Suspension, revocation of license, see 26:1A-43.

Rules, regulations, see 26:IA-131.

License required, expiration, fees, display of license, see 26:2A-4.

Authority, powers of council, see 26:2BB-4.

Regulations, see 26:2B-9.3.

Rules, regulations, see 26:2BB-10.

Rules, regulations, see 26:2B-39.
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Definitions, see 26:2C-2.

Air pollution control rules, regulations, see.26:2C-8.11.

Implementation of California Low Emission Vehicle program; substantive changes, see 26:2C-8.17.

Zero emission vehicle credit bank, see 26:2C-8.18. -

Recommendations of commission, see 26:2C-8.20.

Acceptance, rejection of commission's recommendation, see 26:2C-8.21.

Rules, regulations, see 26:2C-8.25.

DEP rules, regulations, see 26:2C-8.28.

Closed crankcase technology for regulated school buses, see 26:2C-8.31.

Study to identify, quantify sources of fine particles in cabin of regulated school buses, see 26:2C-8.32.

Rules and regulations relative to idling school buses, consistehcy with "Air Pollution Control Act", see 26:2C-8.33.

Joint rules, regulations relative to training, see 26:2C-8.46.

Percentage of ultra-low sulfur diesel fuel required on-road, see 26:2C-8.50.

Rules, regulations relative to filing requirements for reimbursement, see 26:2C-8.55.

Department's duties relative to air pollution control; fees, see 26:2C-9.

Regulation of equipment, control apparatus, see 26:2C-9.2.

Rules, regulations; fees, see 26:2C(-9.8.

Rules, regulations; unavailability of affirmative defense, see 26:2(C-19.5.

Rules, regulations for monitoring, reporting emissions, see 26:2C-41.

Promulgation of codes, rules or regulations, see-26:2D- 7.

Rules and regulations, see 26:2D-21.

Designation or definition of additional categories or subcategories, see 26:2D-23.2.

Suspension, revocation, censure or other discipline, see 26:2D-34.

Rules and regulations, see 26:2D-53.

Rules, regulations, see 26:2D-76.

Rules, regulations, see 26:2D-88.

Rules, regulations, see 26:2H-5c.

Information provided to patients receiving home care services regulated by Health and Senior Services, see 26:2H-
5d.

Rules, regulations, see 26:2H-5h.

Commissioner's powers, see 26:2H-5.

Rules, regulations, see 26:2H-5.16.

Exemptions from certificate of need requirement, see 26:2H-7c.

Additional requirements for nonprofit hospitals relative to acquisitions; exemptions; procedures, see 26:2H- 7. 11.

Rules, regulations, see 26:2H-7.21.

Application for certificate of need, initial licensure for certain narcotic, drug ab~use treatment centers, see 26:2H-
11.1.

Rules, regulations, see 26:2H-12.5.
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Rules, regulations, see 26:2H- 12.6g.

Rules, regulations, see 26:2H-12.11..

Regulations on use of unlicensed assistive personnel, see 26:2H-12.15.

Regulations, see '26:2H-I2.21.

Definitions relative to patient safety; plans; reports; documentation, notification of adverse events, etc., see 26:2H-
12.25.

Rules, regulations for adequate ventilation; air conditioning required within two years; exceptions, see 26:2H-14.3.

Requirements for handling of security deposits paid to residential health care facility, see 26:22H-14.5.,

Revenue cap, see 26:2H-18.53.

Assessment of per adjusted-admission charge., see 26:2H-18.57.

Health Care Subsidy Fund, see 26:2H-18.58.

Submission of financial and demographic data, see 26:2H-18.59c.

Civil penalties for false statement, misrepresentation, see 26:2H-18.63.

Establishment of Health Access New Jersey program; regulations; administration, see 26:2H-18. 65.

Rules and regulations, see 26:2H-52.

Rules, regulations, see 26:2H--71.

Rules, regulations, see 26:2H-81.

Rules, regulations, see 26:2H-86.

Rules, regulations, see 26:2H-101.

Rules, regulations relative to psychiatriffacilities operated by DHSS, see 26:2Htt1 17.

Limitations on basic health care services, see 26:2J-4.3.

Coverage for birth and natal care; I-MO, see 26:2J-4.9.

Coverage for diabetes treatment by HMO contracts, see 26:2J-4.1I.

Coverage for minimum inpatient care following mastectomy by I-MO, see 26:2J-4.15.

Regulations, see 26:2J-18.6.

Regulation, see 26:2,1-21.

Administrative procedures, see 26.-V-22.

Fees, see 26:2.1-23.

Administrative penalty; enforcement, see 26:2J-24.

Submission of underlying plan; rate filings, see 26:2J-37.

Filing of contract or related form, see 26:2J-43.

Contract forms; certification memorandum, see 26:2J-44.

Rules and regulations, see 26:2K-1 7.

Rules, regulations, see 26:2K-31.

Rules, regulations, see 26:2K-47.9.

Rules, regulations, see 26:2K-53.

Rules, regulations, see 26:2M-8.
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Rules, regulations, see 26:2M-15.

Pertussis immunization pamphlet, see 26:2N-2.

Rules, regulations, see 26.-2N-1 1.

Eligibility for financial assistance, see 266:20-3.

Rules, regulations, see 26:20-4.

Denial, suspension, conditions upon, revocation, refusal to renew certification, see 26:2Q-5.

Rules, regulations, see 26:2Q-12.

Rules, regulations., see 26:2R-6.

Rules, regulations, see 26:2S- 7.3. i

Regulations by department, see 26:2S-10.3.

Violations, penaltiesý, see 26:2S-16.

Enforcement; rules, regulations, see 26:2S-18.

Rules, regulations, see 26:2S-25.

Rules, regulations, see 26:2T-4.

Rules, regulations, see 26:2U-3.

Rules, regulations, see 26:21Y- 7.

Rules, regulations, see 26:2W-2.

Rules, regulations, see 26:2X-2.

Rules, regulations, see 26:2Y-11.

Rules,. regulations, see .26:2-t-3.9.

Reports; rules, regulations; enforcement, see 26:2-106.

Regulations, see 26:2-129.

Regulations, see 26:2-137.

Specifications for lead screening of children, immunizations, see 26:2-137.1.

Rules, regulations, see 26:2-137.7.

Rules, regulations, see 26:2-1.42.

Powers; duties, see 26:2-154.

Rules, regulations, see 26:2-158.

Powers of the office, see 26:2-163.

Rules and regulations, see 26:2-167.3.
Rules, regulations., see 26:2-178.

Promulgation of environmental health performance standards and standards of administrative procedure; delegation
of powers; comprehensive model ordinances, see 26:3A2-28.

Rules, regulations relative to grant awards, performance standards, interlocal agreements, see 26:3A2-38.

Rules, regulations, see 26:3D-64.

Rules, regulations, see 26:4A-7.

Statewide automated and electronic immunization registry, see 26:4-134.
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Rules, regulations, see 26:5C-20.

Rules, regulations., .see 26:5C-24.

Rules, regulations, see 26:5C-31.

Rules, regulations, policies, practices to gather reports, data, see 26:6A-8.

Rules, regulations, see 26:6-58.3.

Rules and regulations, see 26: 7-18.3.

Rules, regulations; responsible agencies, see 26:8A-12.

Rules, Tegulations,.see 26:8-21.1.

Penalties; recovery, see 26.8-69.

Definitions relative to biological agents, Biological Agent Registry, see 26:13-22.

Rules and regulations, see 27:]A-68.

Regulations, see 27:1A-74.

Rules, regulations, see 27:]A-85.

Rules and regulations, see 27:1B-19.

Rules, regulations, see 27:IB-21.13.

Designation, delineation of transportation development district, see 27:1C-4.

Rules, regulations, see 27:1C-18.

Division of Smart Growth established in DOT, see 27: 1E-2.

Rules, regulations, see 27:5F-40.

Assignment-of-jurisdiction, see 27:5G-8.

Services, see 27:5G-15.

Rules, regulations, see 27:5H-5.

Archaeological findings on property of DOT, various authorities, protected, see 27:5J-1.

Rules and regulations, see 2.7:5-18.

Authorized amount of outdoor advertising space; "State entity" defined, see 27:5-27.

Access code, see.27:7-91.

General grant of powers, see 27:23-5.

Toll collection monitoring system regulations; violations, penalties, see 2.7:23-34.2.

Powers, rights, duties conferred as of transfer date, see 2.7:23-42.

Powers of authority, see 27:25A-7.

Toll collection monitoring system regulations, see 2 7:25A-21.2.

Powers and duties of corporation., see 27:25-5.

Rules, regulations, see 27:25-5.14.

Rules and regulations; assistance by other governmental units; public hearings; notice; access, see 27:25-32.

Compliance with Clean Air Act; rules, regulations; report, see 27.-26A-4.2.

Rules, see 30:.1AA-7.

Rules, regulations, see 30:1AA-19.
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Rules and regulations, see 30:IB-24.

Rules, regulations, see 30:4C-2.5.

Rules, regulations, see 30:4C-3.8.

Adoption of rules and regulations, see 30:4C-1 1.6.

Rules, regulations, see 30:4C-15.10.

Rules and regulations, see 30:4C-26a.

Notice before denial, suspension, revocation of license, hearing, see 30:4C727.10.

Rules, regulations, see 30:4C-27.15.

Rules, regulations, see 30:4C-53.5.

Rules, regulations, see 30:4C-88.

Rules, regulations, see 30:4C-92.

Rules, regulations, see 30:4C-105.

Rules, regulations, see 30:4D-7e.

Penalty, see 30:4D-1 7.

Adjusted reimbursement rates, see 30:4D-17.5.

-Rules, regulations, see 30:4D-17.15.

Rules, regulations, see 30:4D- 17.1 8a.

Pharmaceutical assistance eligibility, see 30:4D-21.

PAAD recipients, notification as to error in estimated annual income, see 30:4D-21.4.

-"HlearingAid Assistance for the-Aged and Disabled," notification as to error in estimate-dannual income, see
30:4D-38.1.

Rules, regulations, see 30:4D-41.

"Senior Gold Prescription Discount Program," notification as to error in estimated annual income, see 30:4D-45. 1.

Rules, regulations, see 30:4D-50.

Rules, regulations, see 30:4D-63.

Rules, regulations, see 30:4E-14.

Rules, regulations, see 30:4F-12.

Application process, see 30:4G-1 7.

Rules, regulations, see 30:4G-21.

Rules, regulations, see 30:4J-16.

Rules, regulations, see 30:4-3.9.

Regulations, see 30:4-3.21.

Rules, regulations, see 30:4-7.9.

Procedures prior to admission to MSU, see 30:4-25.15.

Screening service procedures, see.30:4-27.5.

Regulations concerning sliding scale fe6 and patient liability, see 30:4-60a.

Deadline; regulations, see 30:4-82.3.
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Notice of review for community release of certain inmates, see 30:4-91.8.

Rules, regulations, see 30:4-91.14.

Policies, determinations of parole board, see 30:4-123.48.

Inmate liable for cost of psychological. evaluation; rules, regulations., see 30:4-123.54a.

Rules, see 30:4-165.16.

Rules, regulations, see 30:4-177.52.

Rules, regulations, see 30:4-177.58.

Rules, regulations relative to psychiatric facilities operated by DHS, see 3 0:4-177.59.

Regulations adopted by Commissioner of Children and Families relative to children's health care coverage, see
30:5B-5.4.

Rules, regulations pertaining to child abuse record information checks, see 30:5B-6. 7.

Rules, regulations, see 30:5B-6.21.

'Notice; hearing, see-30:5B--0.

Certificate of registration, standards, violations, see 30:5B-23.

Regulations, see 30:5B-25.

Rules, regulations, see 30:5B-25.4.

Rules, regulations, see 30:5B-29.

Authority of commissioner; rules, regulations, see 30:5B-31.

Child abuse record -information check for prospective approved home providers, see 30:5B-32.

Rules, regulations;_procedures,-seet30.:SB-33-

Ruies; regulations, see 30f:6D-5.6.

Rules, regulations, see 30:6D-32.

Rules, regulations, see 30:6D-41.

'Set-off of reimbursement payment, see 30..6D-49..

Rules, regulations, see 30:6D-55.

Rules, regulations, see 30:6D- 71.

Rules, regulations, see 30:6E-8.

Rules, regulations,"see 30:6F-8.

Reimbursements for medical care of inmates, see 30: 7E-3.

Rules, regulations, see 30: 7E-6.

Rules and regulations, see 30:8-16.12.

Rules, regulations, see 309.9A-21.

Regulations, see 30".9A-28.

Nursing home security deposits; disposition, see 30:13-4.1.

Rules and regulations, see 3 0:13-10.

Rules, regulations, see 30:13-15.

Rules, regulations, see 30:13-17.
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Rules, regulations, see 30:14-16.

Rules, regulations, see 33:1-12.48.

Special auction permit to nonprofit organization; fee, duration, see 33:1-97.

Rules, regulations, see 34:1A-1.9.

Adoption of rules, taking administrative action, see 34:1B-7.27.

Rules, regulations, see 34:]B-7.36.

Rules, regulations, see 34:]B-7.44.

Rules, regulations, see 34:1B-69.

Rules, regulations, see 34:JB-79.

Rules, regulations, see 34:]B-87.

Rules, regulations, see 34:1B-106.

Rules, regulations relative to program, see 34:1B-119.

Rules, see 34:.1B-137.

Rules, regulations., see 34:IB-174.

Rules, regulations, see 34:1B-184.

Rules, regulations, see 34:1B-188.

Rules, regulations, see 34:1-5.4.

Rules, regulations, see 34:2-21.17g.

Rules, regulations, see_34:3A-11.

-Rules, regulations -aird c6des; publication; furnishing to registered-operators, see 34:4A-4.

Operator aggrieved by.order; application for review; hearing; decision; appeal, see 34:4A-9.

Development of environmental hazardous substance list, see 34:5A-4.

Workplace hazardous substance list; special health hazard substance list; workplace survey; hazardous substance
fact sheet; Spanish translation, see 34:5A-5.

Employee education, training program; certification of instructors, see 34:5A.-13.

Labeling of containers, see 34:5A-14.

Trade secret claim, see 34:5A-15.

Employee requests for information; refusal to work; complaint; civil actions; penalty, see 34:5A- 16.

Discharge or penalizing of employee for exercising rights; complaint; adjudication, see 34:5A-1 7.

Joint procedure concerning implementation of act; revision of workplace or environmental hazardous substance list,
see 34:.5A-21.

Issuance of license, permits; certification of training courses; fees, see 34:5A-38.

Standards, regulations; hearings, see 34:5A-39.

Variances, see 34:6A-39.

Penalties, see 34:6-136.19.

Powers of apparel industry unit, see 34:6-149.

Violations, penalties, see 34:6-150.



Page 22
N.J. Stat. § 52:14B-1

Disclosure statement; bearing after denial of registration, license; notification of change in disclosure statement, see

34:8-44.

Rules, regulations, see 34:8-45.2.

Noncompliance, rescinding of registration, see 34:8-76.

Rules, regulations, see 34:8-78.

Information provided to patients receiving home care services regulated by Division of Consumer Affairs, see 34:8-
79.

Regulations, see 34:.11A-19.

Rules, regulations, see 34:1 1B- 16.

Duties of commissioner, see 34:11-4.9.

Rules, regulations, see 34:I1-56a38.

Definitions, see 34:11-56.26.

Altemative. sanction for payment of wages due,.see 34:11-56.36.

Prohibition against award of contract to non-complying contractors; definition; presumption, see 34:11-56.38.

Violation; disorderly persons offense; other penalties; suspension; hearing., see 34:11-56.56.

Regulations, see 34:11-56.57.

Violations; fines, penalties, see 34:11-56.64.

Alternative, additional sanctions, see 34:11-56.65.

Retaliation against complaining employer, disorderly persons offense, see 34:11-56. 66.,

Investigation of wage claims; testimony;.award and judgment, see 34:11-5-8.

Unfair practices; proceedings-for enforcement; determination of questions-within scope of collective-negotiations;
appeal; rules for representation elections and negotiations; order of enforcement, see 34:13A-5.4.

Rules, regulations, see 3.4:13A-16.5.

Rules, regulations, see 34:13A-39.

Certificate of approval for, application by qualifying schools, see 34-:15C-10.1.

Rules, regulations, see 34:15C-13.

Rules, regulations, see 34:15D-11.

Rules, regulations, see 34:.15D-20.

Rules, regulations, see 34.15F-11.

Annual surcharge for Second Injury Fund, see 34:15-94.

Rules, regulations, see 34:15-120. 7.

Powers of board, see 34:15-133.

Rules, regulations, see 34:16-55.
" Improper classification of construction employees, degree of offense, crime; penalties, see 34:20-5.

Penalty for knowingly improperly classifying construction employee; debarment, see 34:20-6.

Suspension of contractor's registration; notification, hearing, appeal; stop-work order, civil penalty for continued
violation, see 34:20-7.

Rules, regulations, see 34:20-11.



Page 23
N.J. Stat. § 52:14B-1

Rules and regulations; guidance on'replying to form-questions, see 37:1-35.

Duties of Adjutant General, see 38A:3-2b3.

Regulations, see 38A:3-2.2.

Criteria for designation as "veteran", "disabled veteran", see 38A:3-6a.

Powers, duties, see 38A:3-6.

Rules, regulations, see 38A.:3-37.

Rules, regulations, see 39:2A-21.

Electronic, digital processing of motor vehicle transactions, see 39:2-3.8.

Bus safety standards, see 39:3B-5.4.

School bus seats, seat belts, child restraint systems, regulations, see 39:3B-10.

Definitions relative to school buses fueled by-liquified petroleum gas, see 39:3B-13.

Rules, regulations, see 39:3B-17.

Rules, regulations, see 39:3B-24.

Membership in International Registration Plan, see 39:3-6.12.

Additional fee for certificate of ownershiptfor certain motor vehicles; rules, regulations, see 39:3-8.4.

Rules, regulations on use of drivers'. addresses., see 39:3-9c.

Rules, regulations, see 39:3-10f3.

Rules, regulations, see 39:3-101.

Rules, regulations, see 39:3-10.27.

Rules and regulations, .see-39:3-11b.

Rules, regulations, see 39:3-13.7.

Fee imposed on limousine services, see 39:3-19.6.

Rules, regulations, see 39:3-27.139.

Rules, regulations, see 39:3-27.39.

Special registration plates for mayor, chief-executive of municipality, fee, violation, penalty, rules, regulations, see
39:3-27.42.

Issuance of EMT-A special license plates, see 39:3-27.59.

-Creation of "Shade Tree and CommunityForest-Preservation License Plate Fund", see 39.'3-27.81.

Rules and regulations, see 39:3-29.9.

Issuance of reflectorized motor vehicle registration plates, see 39:3-33.9.

Annual renewal fee; use, see 39:3-33.11.

Rules, regulations, see 39:3-40.5.

Rural letter carriers permitted to use amber warning light on motor vehicle; rules, regulations, see 39:3-54.21.

Electronic rear back-up monitoring device, cross view mirror required on certain commercial delivery vehicles, see
39:3-71.1.

Rules, regulations., see 39:3-75.2.

Request for repair, replacement prior to completion of interchange; violations, penalties, see 39:3-79.16.

Interference with act deemed violation; penalties, see 39:3-79.20.
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Rules, regulations, see 39:3-79.21.

Vehicles; dimensional, weight limitations; routes, certain; prohibited, see 39:3-84.

Rules, regulations, see 3-9:3-84-14.

Rules, regulations, see 39:3-85.10.

Orders not considered rule, regulation pursuant to C.52:14B-1 et seq, see 39.;4-8. 7.

Rules, regulations, see. 39:4-1-0.4.

Rules, regulations, see 39:4-10.13.

Make and model numbers; certification; list of approved bicycles, see 39:4-14.3n.

Rules and regulations,see 39:4-14.3s.

Rules, regulations; warning cards, see 39:4-14.7a.

Driving while intoxicated., see 39:4-50.

Rules, regulations, see 39:4-50.21.

Rules, regulations, see 39:4-120.11.

Rules and regulations, see 39:5B-26.

Inspection of vehicles, see 39:5B-31.

Annual report; rules and regulations; deposit, disbursement of fees, see 39:5B-31.1.

Rules and regulations, see 39:5B-32.

Penalty points; rules and regulations; authority to adopt, see 39:5-30.5.

Rules, regulations, see 39:5-30.16.

-Rules, regulations, see-39:6A-1.2.

Compilation of list of valid diagnostic tests used in treatment of persons sustaining bodily injury, see 39:6A-4.7.

Examiners of motor vehicles; rules; regulations; inspections; requirements, etc., see 399:8-2.

Denial, suspension, revocation of licenses, see 39:8-19.

Encouragement of participation,-see 39:8-40.

Official inspection facilities, options, contracts, specifications, etc., see 39:8-44.

Denial, suspension, revocation, refusal of renewal of private inspection facility license, see 399:8-49.

Rules, regulations, see 39:8-57.

Exhaust emissions standards, test methods, see 39:8-61.

Violations, penalties, see 39:8-63..

Pilot roadside enforcement program, see 39:8-65.

Additional penalties, see 39:8-68.

Licensing of diesel emission inspection centers, see 39:8-69.

Rules, regulations, see 39:8-77.

Rules and regulations, see 39:10A-19.

Certificate of ownership of motor vehicle returned to manufacturer to indicate status; violation; penalty; rules,
regulations, see 39:10-9.3.

Rules and regulations, see 39:10-3 7.
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Regulations, see 39:13-2.4.

Issuance of bond anticipation note; rules, regulations, see 40A:2-8. 1.

Sale of bonds, methods, see 40A:2-27.

Snow removal, reserves; permitted, rules, regulations, see 40A:4-62. .

Approval of budget, exemptions, see 40A:4-78.

Securities which may be purchased by local units, see 40A:5-15.1.

Local unit, requirements for paying out moneys, see 40A:5-16.

Rules, regulations, see 40A:5-47.

Powers of Local Finance Board, see 40A:9-22.7.

Conducting of hearings, see 40A:9-22.12.

Regulations, forms, procedures, see 40A:9-28.7.

Rules, regulations, see 40A:9-133.11.

Regulations, see 40A±9-140.16.

Regulations, forms, procedures, see 40A:9-145.3c.

Request for proposals; documentation; provisions, see 40A:11-4.4.

Competitive contracting proposal solicitation, see 40A:11-4.5.

Definitions relative to value engineering change orders; requirement for certain contracts, see 40A.:11-16.'6.

Rules, see 40A: 11-3 7.1.

Rules, regulations, see 40A: 11-49.

Standards for course of study for executive directors, see 40A:12A_--45.

Volunteer firefighters' life insurance, see 40A: 14-3 7.

Establishment, -termination of length of service award program,-referendum, see 40A:14-185.

Regulations, see 40A:14-194.

Archaeological findings on lands owned by political subdivision protected, see 40:1OD-2.

Disputes by applicant of charges made by professional; appeal, see 40:14A,-43.

Disputes by applicant of charges made by professional; appeal, see 40:14B-76.

Criminal history record check requested by county, authority for, see 40:23-54.

Rules, regulations, see 40:33-13.2n.

Criminal history record check requested by municipality, authority for, see 40:48-1.4.

Refusal to grant, renew license; appeal, see 40:52-17.

Rules, regulations;, see 40:54D- 11.

Submission of recommendations for Statewide site improvement standards for residential development, see
40:55D-40.4.

Applicant notification to dispute charges; appeals; rules, regulations, see 40:55D-53.2a.

Rules, regulations, see 40:55D-95.1.

Rules, regulations, see 40:56-71.6.

Rules and regulations, see 43:3C-8.
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Rules by Director of Division of Local Government Services, see 43:8C-7.

Rules by Director of Division of Pensions and Benefits, see 43:8C-8.

Provisions of plan, see 43:15B-3.

Defined Contribution Retirement Program; rules, regulations; terms defined, see 43:15C-1.

Rules, regulations, see 43:16A-16.16:"

Rules, regulations, see 43:21-7g.

Periodic contribution reports, see 43:21-14.

Rules, regulations, see 43:21-65.

Rules, regulations, see 43:21-71.

Burial of old-age assistance recipient, see 44:7-13.

Rules, regulations, see 44:8-110.3.

Rules, regulations, see 44:8-145.5.

-Rules, regulations, see 44:10-43.

Opportunity for hearing, see 44:10-52.

Rules, regulations, see 44:10-54.

Rules, regulations, see 44:10-70.

Rules, regulations, see 44:10- 78.

Rules, regulations, see 44:10-85.

Regulations; consultation with Human Services, see 44:10-93.

Charges for e~xaminationslicensures- and other services; establishment or change by rule; standards, see 45:1-3.2.

Administrative fees, see 45:1-3.3.

Powers of Attorney General to implement act and administer law enforcement activities of boards, see 45:1-17.

Rules, regulations, see 45:1-32.

Rules, regulations, see 45:1-41.

Powers of board, see45:2B-48.

Powers, duties of committee., see 45:2D-14.

Regulations, see 45:3B-24.

Rules, regulations, see 45:3-21.

Powers, duties of joint committee, see 45:4B-5.

Duties, powers of board, see 45.'5AA-6.

Rules, regulations, see 45:5A-38.

Medical malpractice liability insurance, letter of credit required for podiatrist; regulations, see 45:5-5.3.

Additional powers, duties of board, see 45:6-50.

Rules, regulations, see 45:7-94.

Powers of board, see 45:8-58.

Rules, regulations, see 45:8-77.

Acupuncture Advisory Committee, see 45:9B- 7.
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Rules, regulations, see 45:9-7.4.

Medical malpractice liability insurance, letter of credit required for physician, regulations, see 45:9-19.17.

Rules, regulations, see 45:9-22.9.

Rules, regulations, see 45.:9-22.18.

Rules, regulations., see 45:9-22.20.

Regulations, see 45.9-22.25.

Additional procedures and protocols, see 45:9-2 7.24.

Powers, duties of board, see 45:9-27.26.

Rules, regulations, see 45:9-37.110.

Duties of board, see 45:9-37.18.

Powers of director, see 45:9-37.57.

Regulations, see 45:9-3 7.75.

Rules, regulations, see 45:9-37.93.

Duties of the board, see 45:9-41.23.

Rules, regulations, see 45:10-22.

Rules, regulations, see 45:11-24.8.

Rules, regulations, see 45.11-24.13.

New Jersey Board of Nursing; additional powers and duties, see 45:11-50.

Review of charts, records of patients treated by advanced practice nurse, see 45:11-52.

Rules, regulations, see: 45:11--67.

Rules, regulations, see 45:12B-26.

Rules, regulations, see 45.-14BB-12.

Powers and duties of board, see 45:14D-6.

Rules, regulations, see 45:14D-25.3.

Duties of the board, see 45:14E-7.

.Powers, duties of the board, see 45:14F-8.

Duties of board, see 45:14G-7.

Rules, regulations; joint rules, see 45:14-47.

Responsibilities of board, see 45:14-48.

Powers, duties of board, see 45:15BB-11.

Commission salaries, see 45:15-6.

Rules and regulations, see 45:15-1 6.49.

Additional penalties, see 45:15-16. 79.

Rules, see 45:15-16.82.

Rules, regulations, see 45:15-17.4.

Duties of Attorney General, see 45:17A-21.

Review of registration statement, see 45:1 7A-22.
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Attorney General, designee constituted agency head; violations, penalties, see 45:1 7A-33.

Application for registration of development, see 45:22A-27.

Rules and regulations; injunctions or temporary restraining orders; intervention in suits by agency, see 45:22A-35.

Adoption of minimum health and safety standards; inspection program, see 45:22A-52.

Application for hearing, see 45:22A-54.

Refusal to grant, suspension, revocation of license, see 45:26-iL

Rules, regulations, see 45:26-17.

Responsibilities of board, see 45:27-4.

New home warranty; prescribing by rule or regulation; procedures for processing claims; time periods, see 46:3B-3.

Investigation of allegations; hearings; powers; denial, suspension or revocation of certificate; hearing; grounds, see
46.3B-6.

New home warranty security fund, see 46:3B- 7.

-Review and approval of alternatenew-home warranty security programs; fees; hearings; revocation of approval, see
46:3B-8.

Procedure followed by commissioner when claim filed, see 46:3B-15.

Rules, regulations, see 46-8-9.3.

Enforcement by department, see 46:1tOB-28.

Regulations, see 46:10B-35.

Regulations, see 46:18-11.8.

Adoption-of rules by administrator, see 46:30B-1 07.

Government Records-Co-ncil, see 47:1A-7.

"Address ConfidentialityProgram", see 47:4-4.

Standards for off-tariff rate agreements, see 48:2-21.26.

Rules., see 48:2-21.32.

"Lifeline Credit Program," notification as to error.in estimated annual income, see 48:2-29.16a.

"Tenants' Lifeline Assistance Program," notification as to error in estimated annual income, see 48:2-29.32a.

Rules, regulations, see 48:2-29.43.

Rules, regulations, see 48:2-29.-46.

One-Call Damage Prevention System, established; rules, -regulations, see 48:2- 76.

Rules, regulations, see 48:2-98.

Assessment of late charge on unpaid utility bill, conditions, see 48:3-2.3.

Offering of customer account services on regulated basis, see 48:3-54.

Board shall not regulate certain aspects of competitive services, see 48:3-56.

Electric power supplier license, see 48:3-78.

Gas supplier license, see 48:3-79.

Consumer protection standards, see 48:3-85.

"Slamming" prevention; penalties, see 48:3-86.

Environmental disclosure requirements; standards; terms defined, see 48-3-87.
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Government aggregator, see 48:3-91.

Regulations, see 48:3-91.5.

Rules, regulations relative to government energy aggregation, see 48:3-93.2.

Operation of government energy aggregation program, see 48:3-94.

Rule adoptions by board, see 48:3-95.

Standards for inspection, maintenance, repair, replacement of electric equipment, facilities, see 48:3-96.

Rules, regulations establishing minimum energy efficiency standards, see 48:3-101.

Procedures for testing energy efficiency of new products, see 48:3-103.

Further regulations, see 48.3-106.

Bus safety out-of-service violations; schedule, sanctions established, see 48:4-2.lf

Rules and regulations; promulgation; subject matter; cooperation with federal regulatory agencies, see 48:5A,-10.

Cable television company, specific late fee, method of calculation, see 48:5A-11.10.

Rules, regulations, see 48:13A-7.22.

Requirementslor applicants as limousine operator, driver, see 48:16-22.3a.

Applicants to be tested for controlled dangerous substances; regulations, see 48:16-22.3b..

Access option, see 48:17-22.

Requirements for alternate operator service providers, see 48:17-24.

Regulations, see 48:17-26.

Denial, suspension, revocation of registration, see 49:3.58.

Rules, forms, orders from-bureau-chief, seeA4973-67.

Fees; amounts, schedule; use, see 51:1-54.3.

Regulations,-see 51:1-61.

Rules and regulations, see 51:4-9.2.

Rules, regulations, see 51:13-3.

Rules, regulations, guidelines, see 52:43-60.

Determination to list or remove from list; review, see 52:4D-12.

Regulations, see 52:9EE-10.

Rules and regulations, see 52:9HH-5.

Definitions, see 52:9X-2.

Duties of commission, see 52:9X-9.

Additional powers of commission, see 52:9YY-8.

State Ethics Commission; membership; powers; duties; penalties, see 52:13D-2I.

Findings, declarations, see 52:14B-3.1.

Rules, regulations, see 52:14E-20.

Transfer of functions, powers and duties of division of administrative procedure to office of administrative law, see
52:14F-2.

Powers, duties of Director and Chief Administrative Law Judge, see 52:14F-5.
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Denial of expedited permit, expedited hearing, see 52: 14F-18.

Expedited hearing on terms or-conditions on permits in smart growth areas, see 52:14F-19.

Appeals referred to Office. of Administrative Law, see 52:14F-22.

Administrative Law Judge, power to hear application for a wage execution, see 52:14F-23.

Rules and regulations, see 52:14-15e.

Rules, regulations, see 52:14-15.9c13.

Biologically-based mental illness terms, conditions, in health benefits contracts, see 52:14-1 7.29e.

National Guard on State-active duty, certain; SHBP coverage, see 52:14-17. 32n.

Rules, regulations, see 52:14-34.6.

Powers of the State Comptroller. Sept. 1, 2007], see 52:15CC-8.

Powers, responsibilities, see 52:166A-26. 3.

Authority, powers of board, see 52:16A-77.

Regulations, annual funding request, see 52:16A-85.

Training program for law enforcement officers on substances used to facilitate sexual assaults, see 52:1 7B-4.5.

Enrollment in police training course for persons seeking probationary, temporary appointment, see 52:1 7B-69. 1.

Training course for safe schools-resource officers, liaisons to law enforcement, see 52:1 7B-7t1.8.

Rules, regulations, see 52:17B-77.10.

County medical examiner; appointment; term, see 52:17B-83.

Rules, regulations by Division of Consumer Affairs, see 52:17B-139.11.

-Regulations by-Division of Eire-Safety, see 52d--7B-139.12.

Guidelines; program grant schedule, procedure, see 52:17B-168.

Juvenile Justice Commission established, see 52:1 7B-170.

Responsibilities of other departments, see 52:1 7B-1 75.

Application for hearing, see 52:1 7B-204.

Rules, regulations, see 52:17B-209. -

Civil proceedings; rules, regulations, see 52:1 7C-15.

Application ior financing local historic projects, see 52:18A-78.5c.

State of New Jersey Cash Management Fund, see 52:18A-90.4.

Rules; regulations, see 52:18A-113.5.

Rules, regulations, see 52:18A-191.8.

Eligibility guidelines; distribution procedures, see 52:18A-21 0.

Rules, regulations. July 1, 20073, see 52:18A.-223.

Rules, regulations, see 52:18B-13.

Rules, regulations, see 52:25-16.9.

Rules, regulations, see 52:2 7BBB- 77.

Powers of commission, see 52:27C-73.
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Status of New Jersey Development Authority for Small Businesses, Minorities and Women's Enterprises, see

52:27C-81.

Status of New Jersey Economic Development Authority, see 52:27C-82.

Status of New Jersey Commission on Science and Technology, see 52:27C-85.

Status of Motion Picture and Television Development Commission, see 52:27C-86.

Status of New Jersey Urban Enterprise Zone Authority, see 52:2 7C-88.

Decisions issued in writing, required contents, see 52:27C-95.

Report on violent crimes in certain types of housing, see 52:27D-3.4.

Regulations, see 52:277D-9.3.

Computerized communication network fees, exceptions, see 52:27D-10.1.

Division of Smart Growth established in DCA, see 52:2 7D-10. 6:

Refusal to admit person to examination, suspension, revocation of certificate, grounds, see 52:27D-25aa.

-Dispute settlement hearing; -see 52:27D.25-c.

Arbitration, review by commissioner on disputed work, see 52:27D-25dd.

Rules, regulations, see 52:2 7D-25gg.

Emblem on residential dwelling to identify persons with disabilities, see 52:27D-25hh.

Fire training activities; permit program, regulations, see 52.-27D-251.

Standards; regulations; proposals for participation by county offices on aging; approval, see 52:27D-29.16.

Rules, regulations, see 52:27D-29.21.

Rules, regulations-see 52:27D-29.28.

Rules-, regulations, see 52"27D-29.38.

Regulations, see 52:27D-43.17j.

Rules, regulations, see-52:2 7D-43.24c.

Rules and regulations; accountability of municipality, see 52:27D-118.8.

Rules, regulations, see 52:27D-118.42.

Adoption of radon hazard code, see 52:27D-123a.

State Uniform Construction Code; adoption, see 52:277D-123.

Agricultural construction criteria, see 52:2 7D-123.2.

Development of building code to foster houseing rehabilitation, see 52:27D-123.8.

Person aggrieved by ruling, action, order or notice; right to hearing, see 52:27D-I24g.

Definitions relative to testing, inspecting elevator devices; alternative testing; rules, regulations; review, analysis,
see 52:2 7D-126f.

Rules, regulations adopted by DHSS relative to contaminated property; certification; definitions; enforcement, see
52:27D-130.4.

Comprehensive program; development; rules and regulations, see 52:27D-1 73.

Rules and regulations, see 52:27D-188.

Enforcement, regulations, see 52:27D-188-3.

Regulations to provide reasonable degree of safety from fire, explosion, see 52:2 7D-198.
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Residential structures to have smoke-sensitive alarm devices, portable fire extinguishers, see 52:27D-198.1.

Person aggrieved by ruling, action, order or notice of commissioner or local enforcement agency; administrative
hearing; application; conduct, see 52:27D-206.

Rules and regulations, see 52:2 7D-219.

Fact sheet transmittal, see 52:27D-227.

Regulations, see 52:27D-287.2.

Rules, regulations, see 52:27D-307.5.

Procedural rules, see 52:2 7D-3 08.

Mediation, review process,. see 52:27D-315.

Certificate of authority, see 52.:27D-333.

Revocation of certificates, see 52:27D-334.

Continuing care agreemefit, see 52:27D-344.

Bankruptcy proceedings,- see 52:27D-346.

Violations, enforcement; penalties, see 52.27D-351.

Rules, regulations, see 52:277D-358,

Rules, regulations, see 52:27D-365-.

Rules, regulations, see 52:27D-380.

Assurances of present or future fiindingsee 52:27D-402.

Rules; regulations, see 52:27D-405.

Rules, regulations, see 52:2 7D-423.

Certification regulations, see 52.:2 7D-429.

Denial, suspension, conditions upon, revocation, refusal to renew certification, see 52:2 7D-4 32.

Regulations, requirements, guidelines, see 52:27D-436.

Rules, regulations, see 52:27D-437.6.

Credit to fund of certain sales tax on paint, etc, see 52:27D-43 7. 11.

Rules, regulations, see 52:27D-451.

Rules, regulations, see 52:27D-453.

Submission of operating budget, see 52:2 7D-475.

Establishment of forms, procedures, rules; annual report to Governor, Legislature, see 52:27D-498.

Powers and duties of Public Advocate, see 52:27EE-5.

Office of the Child Advocate; duties, see 52:27EE-69.

Division of energy planning and conservation; powers and duties of commissioner, see 52:27F-11.

Public guardian as administrator and chief executiveofficer; powers and duties, see 52:2 7G-25.

Rules, regulations; Rules of Court, see 52:27G-43.

Duties and powers, see 52:27H-6.

Rules, regulations, see 52:27H-21.24.

Rules, regulations, see 52:27H-21.29.
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Rules, regulations, see 52:32-1.5.

Lists of designated businesses, see 52:32-24.

Set-aside cancellation, see 52:32-26.

Penalty for incorrect information, see 52:32-30.

Rules, regulations, see 5.2:32-36.

Bond regulations; definitions, see 52:32-42.

Definitions relative to registration of certain businesses; registration requirements, see 52:32-44.

Procedures conduct; rules, regulations, see 52:32-46.

Cooperative purchasing agreements with other ;states for purchase of goods, services; rules, regulations, see 52:34-
6.2.

State bid advertising thresholds, see 52:34-7.

Filing of current statement of qualifications, supporting data with agency; fee, see 52:3479.3.

Filing of current statement of qualifications, supporting data necessary for awarding of coritract, agreement, see
52:34-9.5.

Investigation of vendor challenges, see 52:34-10.10.

State advertisement for bids, see 52.'34-12.

Rules and regulations, see 53:1-11.9.

Rules, regulations concerning dissemination of information; fees, see 53:1-20.6.

Rules, regulations, see 53:1-20.15.

Regulations, see, 54A::4-10.

Gross income-tax credit fhr certain-film production-expenses; definitions, see 54A:4-12.

Continuing education requirements for certified tax assessors, see 54:I-35.25b.

Person aggrieved by determination; hearing, see 54:1-35.37.

Rules, regulations; see 54:1-35.50.

"Pinelands Property Tax Assistance Fund"; administration, definitions, see 54:1-84.

-'Highlands Municipal Property Tax Stabilization Board," and "Fund"; procedures, definitions, see 54:1-85.

Property subject to taxation., see 54:4-1.

Appeals from action of enforcing agency, director of division of taxation or assessor, -see 54:4-3.135.

Rules and regulations, see 54:4-3.137.

Determination of need of rehabilitation; conversion or building of residential properties by municipal governing
body, see 54:4-3.141.

Regulations, see 54:4-8.56.

Rules, regulations., see 54:4-8. 66d.

Rules, regulations, see 54:4-8.73.

Application for State aid to reduce property taxes; REAP formula, see 54:4-8.79.

Outdoor advertising space, fee; definitions, see 54:4-11.1.

Structures valued, assessed and taxed; "single use agricultural or horticultural facility defined; rules, regulations, see
54:4-23.12.
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Regulations, forms, procedures, see 54:4-66.5.

Official tax receiving agency; designation of bank or trust company; rules and regulations, see 54:4-122.9.

Electronic tax lien sales by municipalities, see 54:5-19. 1.

Rules, regulations; biennial report to Governor, Legislature, see 54:5-113.7.

Temporary regulations for effluent treatment tax credit, see 54:10.4-5.32.

Corporation business tax credit for certain film production expenses; definitions, see 54:10A-5.39.

Regulations, forms, see 54:10A-15.10.

Tax on transfer over $1,000,000 of controlling interest in certain commercial property, see 54:15C-1.

Sales, use tax exempt, machinery, apparatus, etc., see 54:32B-8.13.

Rules, regulations, see 54:32B-816a.

Rules, regulations, see 54:32B-42.

Tax imposed on gross receipts from cosmetic medical procedure; definitions, until Oct. 1, 20073, see 54:32E-1.

Definitions relative to local tire managementprogram; fee, imposition, collection., see 54:32F-1.

Retail sales of fur clothing, gross receipts tax, use tax imposed, see 54:32G-1.

Issuance of licenses, hearing, see 54:39-11.

Revocation., suspension, cancellation of licenses, see 54:39-12.

Distributor's, importer's license application, see 54:39-17.

Monthly reports of aviation fuels; tax levied, see 54:39-27a.

Rules, regulations June 1, 2008], see 54:40A-61.

Tax clearance certificate-required-for-award-of business--assistance, incentiv e;-,see-54:50-39.-

Hotel room notices, procedures followed in event of fire or smoke, see-55:13A-7.7.,

Rules, regulations, see 55:13A- 7.10.

Rules, regulations; guidelines for use,, orientation programs, see 55:13A- 7.16.

Powers of commissioner, see 55:13B-4.

Standards, see 55:13C-5.

Rules, regulations, see 55:14K-53.

Rules, regulations, see 55:14K-63.

Rules, regulations, see 55:14K-71.

Regulations, fees, see 56:3-13.21.

Suspension, revocation of license, see 56:6-14.

Regulations,-see 56:8-2.32.

Rules, regulations, see 56:8-14.7.

Other regulations, see 56:8-25.

Rules and regulations, see 56:8-36.

Rules, regulations, see 56:8-48.

Inspection program; regulations, see 56:8-52.

Rules, regulations, fees, see 56:8-59.
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Rules, regulations, see 566:8-78.

Rules, regulations to enforce FCC agreement, see 56:8-89.1.

Noncompliance by pet shop considered deceptive practice, see 56:8-95.

Rules, regulations, see 56:8-97.

Rules, regulations, see 56:8-111.

Rules, regulations; public information program, see 56:8-118.

Additional requirements for registration, see 56:8-122.

Rules, regulations, see 56:8-134.

Additional requirements; refusal to issue or suspend or revoke registration; grounds., see 56:8-141.

Rules, regulations., see 56:8-152.

Regulations concerning security of personal information, see '56:8-165.

Hearing on protest, see 56:10-21.

Regulations, see 56:11-19.

Regulations, see 56:11-23.

Rules, regulations, see 56:11-43.

Dispute resolution, see 56:12-37.

Rules, regulations, see 56:12-49.

Rules and regulations, see 56:12-69.

Dispute resolution; application, hearing, procedure, see 56.:12-83.

Rules, regulations, see 56:-12-86.

Rules, regulations, see 56:13-6.

Supply and diversion- of water; rules and regulations, see 58: 1A-5.

Permit system; development of guidelines., see 58:1A-6.

Diversion of water, permit, renewal; criteria for critical water supply concerns, see 58:IA-7.

Water Allocation Credit Transfer Program, see 58:1A-7.4.

Rules, regulations, see 58:4A-5.

Suspension, revocation of license; charges, hearing; final agency action, see 58:4A-12.

Alterations, additions and repairs of unsafe-reservoirs or dams; duties of owner, see 58:.4-5.

Archaeological findings on reservoir lands protected, see 58.4,14.

Rules and regulations, see 58:1OA-4.

Term of permit; modification, suspension or revocation; causes; notice; contested cases, see 58:1 OA-7.

Groundwater remedial action; contents of application for permit, request for consent; definitions, see 58: 1 A- 7.2..

Violation of act; penalty, see 58:10A-10.

Affirmative defenses to liability, see 58:.1OA-10.2.

Adoption of schedule of reimbursement, see 58: 1 OA-10.9.

Affirmative defense against liability for certain violations, see 58: IOA- 10. 11.

Registration of underground storage facilities., see 58:10A-23.
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No tank services on underground storage tank; exceptions, see 58.:1 OA-24. 1.

Certification, renewal, see 58:10A-24.4.

Denial, revocation, etc. of certification, see 58:1OA-24.5.

Interimrules, regulations establishing certification program, see 58:10.4-24.8.

Rules, regulations relative to application procedure, see 58:IOA-37.8.

Rules, regulations., see 58:JOA-37.17.

Imposition of annual surcharge., see 58:1OA-3 7.18.

Crime of 3rd degree; penalty; reward, see 58:10A-49.

Sewage pumpout devices, portable toilet emptying receptacles, see 58:10A-57.

Rules, regulations, deviations from regulations, see 58:10B-2.

Development of guidance document, see 58:10B-14..

Implementati6n of interim response action, see 58:10B-19.

Notification to public of remediatiorr of contaminated site; requirements, see 58:iOB-24.3.

Guidelines for designation of brownfield development areas, see 58:1 OB-Z5. 1.

Review of plans filed, see 58:10-23.1 Id9.

Rules, regulations, see 58:10-23.11f6.

Rules and regulations, see 58:10-23.11t.

Rules and regulations, see 58:10-23.14.

Procedure for preparation and adoption, see 58:10-23.17.

Hazardous sfbstance-contingenry response master-plan,zsee 58:10-=23.24._

Rules and regulations, see 58:11JA-9.

Rules, regulations., see 58:11A-16.

Systems; licensed operator; classifications and reclassifications, see 58.:11-66."

Public community water system; periodic tests for hazardous contaminants, see 58:12A-12.

Rules, regulations, see 58:12A-12.2.

Maximum contaminant levels of certain organic compounds; list of contaminants; rules and regulations,_see
58:12A-13.

Delineation of flood hazard areas, see 58:16A-52.

Structure or alteration within area subject to inundation by 100 year design flood of nondelineated stream; approval;
conditions, see 58:16A-55.2.

Rules, regulations, see 58:25-32.

Rules, regulations, see 58:26-18.

Rules, regulations, see 58:27-18.

Use of appropriated funds., see 58:29-7.

Procedures, rules, regulations, see 59:6-9.

Administrative Code:

1. N.J.A.C. 1:30-1.2, CHAPTER 30. RULES FOR AGENCY RULEMAK1NG, Definitions.
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2. N.J.A.C. 1:30-6.1, CHAPTER 30. RULES FOR AGENCY RULEMAKING, Notice of adoption.

3. N.J.A.C. 1:30-6.2, CHAPTER 30. RULES FOR AGENCY RULEMAKING, Time for filing notice of adoption.

4. N.JA.C. 1:31-1.1, CHAPTER 31. ORGANIZATION OF THE OFFICE OF ADMINISTRATIVE LAW,
Functions of the Office.

5. N.J.A C. 2:1-3.I, CHAPTER 1. ADMINISTRATION, Public notice regarding proposed ru-emaking.

6. N.J.A. C. 2:1-3.4, CHAPTER 1. ADMINISTRATION, Public comments regarding existing rules and proposed
rulemaking.

7. N.J.A.C. 2:1-3.5, CHAPTER 1. ADMINISTRATION, Department rulemaking calendar.

8. N.J.A.C. 2:1-3.6, CHAPTER 1. ADMINISTRATION, Extension of the public comment period.

9. N.J.A. C. 2:1-3.7, CHAPTER 1. ADMINISTRATION, Conducting a public hearing.

10. NJ.A. C. 2:1-3.8, CHAPTER 1. ADMINISTRATION, Procedure to petition for a rule.

11. NJL4. C. 2:1-3.9, CHAPTER 1. ADMINISTRATION, Department action upon receipt of petition.

12. NJ.A.C. 2:i-3.10_ CHAPTER I. ADMINISTRATION, Hearings..

13. N.J.A.C. 2:5-5.1, CHAPTER 5. QUARANTINES AND EMBARGOES ON ANIMALS, Penalties for violations
of this chapter.

14. N.J.A. C. 2:6-1.5, CHAPTER 6.-BIOLOGICAL PRODUCTS FOR DIAGNOSTIC OR THERAPEUTIC
PURPOSES, Revocation of license or iermission to distribute or use.

15. N.J.A. C. 2:9-6.1, CHAPTER 9. AVIAN INFLUENZA, Penalties for violations of this chapter.

16. N.J.A.C. 2:16-2.22, CHAPTER 16. CERTIFICATION, Failure to comply with the certification rules.

17. N.J.A.C. 2:32-3.2, CHAPTER.32. SIRE STAKES PROGRAM, Right of appeal.

r8. N.J.A. C. 2:34-2.2, CHAPTER-34. EQUINE ADVISORY BOARD, Conduct of-the New-JerseyBred All-Breed
-Horse-Show.

19. N.J.A. C. 2:50-4.5, CHAPTER 50. PRODUCERS, Penalties.

20. N.J.A.C. 2:52-7.5, CHAPTER 52. PROCESSORS, DEALERS AND SUBDEALERS, Enforcement.

21. N.J.A. C. 2:55-5.1, CHAPTER 55. SCHOOL MILK PURCHASE REGULATIONS, Penalties.

22. N.J.A.C. 2:71-2.7, CHAPTER 71". GRADES AND STANDARDS, Penalties.

23. N.J.A.C. 2:71-2.18, CHAPTER 7 1. GRADES AND STANDARDS, Vine ripened tomatoes.

24-. N.J.A.C. 2:71- 7.3, CHAPTER 71. GRADESAND STANDARDS, Use of the "Tersey Grown" logo.

25. N.J.A.C. 2:71-8.5, CHAPTER 71. GRADES AND STANDARDS, Penalties.

26. N.J.A.C. 2:76-2.1, CHAPTER 76- STATE AGRICULTURE DEVELOPMENT COMMITTEE, Definitions.

27. N.J.A.C. 2:76-2.3, CHAPTER 76. STATE AGRICULTURE DEVELOPMENT COMMITTEE,
Recommendations of site specific agricultural management practices where a board exists.

28. N.J.A.C. 2:76-2.5, CHAPTER 76. STATE AGRICULTURE DEVELOPMENT COMMITTEE, Utilization of
agricultural management practices and site specific agricultural management practices..

29. N.J.A. C. 2:76-2. 10, CHAPTER 76. STATE AGRICULTURE DEVELOPMENT COMMITTEE, Negotiation of
conflicts between any person aggrieved by the operation of a commercial farm.

30. N.J.A.C. 2:78-5.1, CHAPTER 78. NEW JERSEY ORGANIC CERTIFICATION PROGRAM, Complaints.

31. N.J.A.C. 2:89-8.1, CHAPTER 89. AQUACULTURE DEVELOPMENT, Violations and enforcement.

32. N.J.A.C. 2:90-1.16, CHAPTER 90. STATE SOIL CONSERVATION COMMITTEE, Appeal process.
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33. N.A. C. 2:92-3.1, CHAPTER 92. AGRICULTURAL DEVELOPMENT IN THE HIGHLANDS, Farm
Conservation Plan requirements.

34. N.J.A.C. 2"92-4.1, CHAPTER 92. AGRICULTURAL DEVELOPMENT IN THE HIGHLANDS, Resource
Management System Plan requirements.

35. N.J.A.C. 2:92-5. 1, CHAPTER 92. AGRICULTURAL DEVELOPMENT IN THE HIGHLANDS, Penalty and
enforcement provisions.

36. N.J.A. C. 3:1-2.7, CHAPTER 1. GENERAL PROVISIONS, Charter applications; objections and hearings.

37. N.J.A.C. 3:1-6.7, CHAPTER 1. GENERAL PROVISIONS, Failure to pay fees or examination charges.

38. N.J.A. C. 3:1-9.17, CHAPTER 1. GENERAL PROVISIONS, Notice of charges; continued violation of Act.

39. N.J.A.C. 3.-1-18.8, CHAPTER 1. GENERAL PROVISIONS, Hearing to close service facilities.

40. N.J.A.C. 3:2-1.6, CHAPTER 2. ADVERTISING, Hearings.

41. N.J.A.C. 3:2-1.9, CHAPTER 2. ADVERTISING, Administrative Procedure Act.

42. N.J.A.C. 3:15-12.4, CHAPTER 15. LICENSED LENDERS: MORTGAGE BANKERS; CORRESPONDENT
MORTGAGE BANKERS; MORTGAGE -BROKERS; SECONDARY LENDERS; CONSUMER LENDERS- AND
SALES FINANCE COMPANIES, Request for a hearing.

43. N.J.A.C. 3 16-4.1, CHAPTER 16. PAWNBROKING LAW REGULATIONS, Revocation; causes.

44. N..J.A.C. 3:21-3.7, CHAPTER 21. CREDIT UNIONS, Revocation or denial of authority to operate a branch:

45. N.J.A.C 3:25-3.1, CHAPTER 25. DEBT ADJUSTMENT AND CREDIT COUNSELING, Penalties.

46. N.J.A.C. 3:33-1.3, CHAPTER 33. PROPOSED INTERSTATE ACQUISITION, Determination of eligibility.

47. N.J.A.C. 3:35-1.8, CHAPTER 35. QUALIFIED EDUCATIONAL INSTITUTIONS, Revocation or suspension
of registration.

48. N:J1A. C.- 3:42-1.7,-CHAP-TER 4-2. PINELANDS-DEVELOIPMIENT CREDIT-BANK, Meetings,_hearings,

procedures-and rules of the Board of Directors.

49. N.J.A. C. 3:42-9.1, CHAPTER 42. PINELANDS DEVELOPMENT CREDIT BANK, Board initiated proposals.

50. NJ.A.C. 5:4-1.4, CHAPTER 4. DEPARTMENT CONTRACTS, Procedures; period of debarment; scope of
debarment.

51 .N.J.A. C. 5:.16-1B.1, CHAPTER 10. REGULATIONS FOR -THE MAINTENANCE OF HOTELS AND
MULTIPLE DWELLINGS, Authority; hearings.

52. N.J.A. C. 5:10A-1.6, CHAPTER 10A. PROPRIETARY CAMPGROUND FACILITY HEALTH AND SAFETY
STANDARDS, Hearings.

53. NJ.A.C. 5:11-9.2, CHAPTER 11. RELOCATION ASSISTANCE AND EVICTION, Right of hearing and time

of filing.

54. N.J.A.C. 5:12-3.10, CHAPTER 12. SKI LIFTS, Penalties; administrative hearings.

55. N.J.A.C. 5:13-1.17, CHAPTER 13. LIMITED DIVIDEND AND NONPROFIT HOUSING CORPORATIONS
AND ASSOCIATIONS AND URBAN RENEWAL ENTITIES, Rights to hearing..

56. N.J.A.C. 5:14A -6.4, CHAPTER 14A. CARNIVAL-AMUSEMENT RIDES,,Appeals and hearings.

57. N.J.A.C. 5:14A-6.5, CHAPTER 14A. CARNIVAL-AMUSEMENT RIDES, Suspension or revocation of permit.

58. N.JA. C. 5:15-1.8, CHAPTER 15. EMERGENCY SHELTERS FOR THE HOMELESS, Administrative
hearings.

59. N.J.A.C. 5.:17-2.5, CHAPTER 17. LEAD HAZARD EVALUATION AND ABATEMENT CODE, Denial,
suspension, imposition of conditions upon or revocation of certification.

60. N.J.A.C. 5:18-7.2, CHAPTER 18. LIQUEFIED PETROLEUM GAS, Hearings.
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61. N.J.A.C. 5:18-10.5, CHAPTER' 18. LIQUEFIED PETROLEUM GAS, Suspension and revocation of licenses
and certifications and alternative sanctions.

62. N.J.A.C. 5:19-6.5, CHAPTER 19. CONTINUING CARE RETIREMENT COMMUNITY RULES, Rescission
and removal.

63. N.JA. C. 5:19-9.4, CHAPTER 19. CONTINUING CARE RETIREMENT COMMUNITY RULES, Conduct of
hearing.

64. N.J.A.C. 5:23-2.3&, CHAPTER 23. UNIFORM CONSTRUCTION CODE, Departmental appeal.

65. NJA.C. 5:23-4.3, CHAPTER 23. UNIFORM CONSTRUCTION CODE, Municipal enforcing agencies--
establishment.

66. NJ.A.C. 5:23-4.15, CHAPTER 23. UNIFORM CONSTRUCTION CODE, Suspension and revocation.

67. N.J.A.C. 5:23-4A.6, CHAPTER 23. UNIFORM CONSTRUCTION CODE, Amendments.

6. N.J.A.C. 5:23-4A.12, CHAPTER 23. UNIFORM CONSTRUCTION CODE, Conduct of hearings.

69. .J.A.C. 5:23-4B.1I, CHAPTER 23. UNIFORM CONSTRUCTION CODE, Conduct of hearings.

70. N.J-.A. C: 5:25-1.41-CHAPTER 25-, REGULATIONS GOVERNING NEW HOME WARRANTIES AND
BUILDERS' REGISTRATION, Administration and enforcement.

71. N.J.A.C. 5:25-2.5, CHAPTER.25. REGULATIONS GOVERNING NEW HOME WARRANTIES AND
BUILDERS' REGISTRATION, Denial, suspension or revocation of registration.

72. N.JA.C. 5:25-4.5, CHAPTER 25. REGULATIONS GOVERNING NEW HOME WARRANTIES AND
BUILDERS' REGISTRATION, Denial, suspension or revocation hearing.

73. N.J.A.C 5:25-5.5, CHAPTER 25. REGULATIONS GOVERNING NEW HOME WARRANTIES AND
BUILDERS' REGISTRATION, Claims procedure.

74. NJ.A.C 5:26-11.3, CHAPTER 26. PLANNED REAL ESTATE DEVELOPMENT FULL DISCLOSU RE ACT
REGULATIONS,_Rights to a hearing.

75. N.J.A.C. 5:26-11.5, CHAPTER 26. PLANNED REAL ESTATE DEVELOPMENT FULL DISCLOSURE ACT
REGULATIONS, Penalties.

76. N.J.A..C. 5:35-1.1, CHAPTER 35. LOCAL GOVERNMENT ETHICS LAW, Complaints; procedure.

77. N.J.A.C. 5:41-2.6, CHAPTER 41. HOMELESSNESS PREVENTION PROGRAM, Administrative hearings.

78. N.JA. C. 5:44A-2.5, CHAPTER 44A. LOCAL HOUSING AUTHORITY CRIME REPORTS, Right of appeal.

79. N.J.A.C. 5:48-1.2, CHAPTER 48. LEAD HAZARD CONTROL ASSISTANCE FUND, Definitions.

80. N.J.A.C. 5:53-2.4, CHAPTER 53. NEW JERSEY BOARD OF RECREATION EXAMINERS, Denial of
* renewal.

81. N.J.A.C. 5:71-2.11, CHAPTER 71. FIRE CODE ENFORCEMENT, Right of appeal.

82. N.J.A.C. 5:71-4.2, CHAPTER 7 1. FIRE CODE ENFORCEMENT, Authority; hearings.

83. V.J.A.C. 5:72-2.8, CHAPTER 72. HIGH LEVEL ALARMS, Applicants' right of appeal; procedure.

84. N.J.A.C. 5:73-1.5, CHAPTER 73. STANDARDS FOR FIRE SERVICE TRAINING AND CERTIFICATION,
Office established; hearings.

85. N.J.A.C. 5:74-2.7, CHAPTER 74. STANDARD FOR THE CERTIFICATION OF FIRE PROTECTION
EQUIPMENT CONTRACTORS, Dispute settlement hearing.

86. N.JA.C. 5:74-2.8, CHAPTER 74. STANDARD FOR THE CERTIFICATION OF FIRE PROTECTION
EQUIPMENT CONTRACTORS, Arbitration, review by Department on disputed work.

87. N.J.A.C. 5:75-1.7, CHAPTER 75. FIRE SERVICE INCIDENT MANAGEMENT SYSTEM, Appeals.
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88. N.J.A.C. 5.:80-2.2, CHAPTER 80. NEW JERSEY HOUSING AND MORTGAGE FINANCE AGENCY,
Consultation with housing sponsors.

89. N.J.A.C. 5:91-7.6, CHAPTER 91. PROCEDURAL RULES OF THE NEW JERSEY COUNCIL ON
AFFORDABLE HOUSING, Request for hearing following mediation.

90. N.JA.C. 5:92-18.17, CHAPTER 92. SUBSTANTIVE RULES OF THE NEW JERSEY COUNCIL ON
AFFORDABLE HOUSING FOR THE PERIOD AUGUST 4,1986 THROUGH JUNE 5,1994, Penalties.

91. N.J.A.C. 5:93-8.19, CHAPTER 93. SUBSTANTIVE RULES OF THE NEW JERSEY COUNCIL ON
AFFORDABLE HOUSING FOR THE PERIOD BEGINNING JUNE 6,1994, Penalties.

92. N.J.A.C. 5:93-10.5, CHAPTER 93. SUBSTANTIVE RULES OF THE NEW JERSEY COUNCIL ON
AFFORDABLE HOUSING FOR THE PERIOD BEGINNING JUNE 6, 1994,-Revocation of substantive certification.

93. N.J.A.C. 5:94-6.16, CHAPTER 94. SUBSTANTIVE RULES OF THE NEW JERSEY COUNCIL ON
AFFORDABLE HOUSING FOR THE PERIOD BEGINNING DECEMBER 20, 2004, Remedies.

94. N.J.A.C 5:95-5.4, CHAPTER 95. PROCEDURAL RULES'OF THE NEW JERSEY COUNCIL ON
AFFORDABLE HOUSING FOR THE PERIOD BEGINNING ON DECEMBER 20, 2004, Relief subsequent to
substantive certification.

95. N.J.A.C. 6A:3, CHAPTER 3. CONTROVERSIES AND DISPUTES, 6A, Chapter 3 -- Chapter Notes.

96. N.J.A. C. 6A:3-1.2, CHAPTER 3. CONTROVERSIES AND DISPUTES, Definitions.

97. N.J.A.C. 6A:6, CHAPTER 6. STATE BOARD OF EDUCATION RULEM-1AKING PROCESS, 6A, Chapter 6--
Chapter Notes.

9.8. N.J.A.C. 6A:6-1.1, CHAPTER 6. STATE BOARD OF EDUCATION RULEMAKING PROCESS, Scope.

99. N.J.A.C. 6A:6-1.2, CHAPTER 6. STATE BOARD OF EDUCATION RULEMAKING PROCESS, Definitions.

100. N.J.A.C. 6A:9-17.7, CHAPTER 9. PROFESSIONAL LICENSURE AND STANDARDS, Procedures for
Tevoking-or suspending-a certificate.

10-1. NiJ.A.C-6A.-9-1-7.18, CHAPTER9. PROFESSIONAL LICENSURE AND STANDARDS, Appeal-of

"disapproved" or "insufficient" recommendations for standard certification.

102. NJ.A.C. 6A_'1,4-5.2, CHAPTER 14. SPECIAL EDUCATION, Approval procedures for clinics or agencies.

103. N.J.A. C. 6A:26-1 7.1, CHAPTER 26. EDUCATIONAL FACILITIES, Appeals of Commissioner's
determinations.

104. N.J.A.C. 6A:26A-7.I, CHAPTER 26A. COMPREHENSIVE MAINTENANCE PLANS, Appeals of
Commissioner's determinations.

105. N.J.A.C. 6A:28-6.8, CHAPTER 28. SCHOOL ETHICS COMMISSION, Proceedings after finding of probable
cause.

106. N.J.A.C. 6A:30-6.3, CHAPTER 30. EVALUATION OF THE PERFORMANCE OF SCHOOL DISTRICTS,
Procedure for initiating partial State intervention.

107. N.J.A.C. 6A:30-6.6, CHAPTER 30. EVALUATION OF THE PERFORMANCE OF SCHOOL DISTRICTS,
Procedure for initiating full State intervention.

108. N.J.A. C. 7:IA-1.3, CHAPTER IA. WATER SUPPLY LOAN PROGRAMS, Practice where rules do not
govern.

109. N.J.A.C. 7:.1A-2.34, CHAPTER IA. WATER SUPPLY LOAN PROGRAMS, Administrative hearings.

110. N.J.A. C. 7:JA-5.2, CHAPTER IA. WATER SUPPLY LOAN PROGRAMS, Priority determination (Type A
and B loans).

11I. N.J.A.C. 7:1C-1.9, CHAPTER IC. NINETY-DAY CONSTRUCTION PERMITS, Appeals.

112. N.J-A.C. 7:IE-1.2, CHAPTER 1E. DISCHARGES OF PETROLEUM AND OTHER HAZARDOUS
SUBSTANCES, Construction.
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113. NJ.A.C. 7:JE-6.4, CHAPTER 1E. DISCHARGES OF PETROLEUM AND OTHER HAZARDOUS
SUBSTANCES, Procedures for requesting and conducting adjudicatory hearings.

114. N.J.A.C. 7:1E-9.8, CHAPTER IE. DISCHARGES OF PETROLEUM AND OTHER HAZARDOUS
SUBSTANCES, Hearing before disclosure of information for which a confidentiality claim has been made.

115. N.J,4. C. 7:1 G-6.13, CHAPTER 1G. WORKER AND COMMUNITY RIGHT TO KNOW REGULATIONS,
Appeal of determination.

11-6. N.J.A.C. 7.IG-7.3, CHAPTER 1G. WORKER AND COMMUNITY RIGHT TO KNOW REGULATIONS,
Procedures for the issuance of Administrative Orders and Notices of Civil Administrative Penalty Assessments.

117. N.J.A.C. 7:11-5.6, CHAPTER 1I. PROCESSING OF DAMAGE CLAIMS PURSUANT TO THE SANITARY
LANDFILL FACILITY CLOSURE AND CONTINGENCY FUND ACT, Adjudicatory hearings.

118. N.J.A.C. 7:.K-3.5, CHAPTER 1K. POLLUTION PREVENTION PROGRAM RULES, Threshold quantities
for pollution prevention planning.

119. N.J.A.C. 7:1K-3.6, CHAPTER 1K. POLLUTION PREVENTION PROGRAM RULES, Additional hazardous
substances for which pollution prevention planning is required.

1-20..N:J.A.C.--7--1K-JO.8,-C-HAPT-ER IK; POLLUTION-PREVENTION PROGRAM RULES, Hearing before
disclosure of information for which a confidentiality claim has been made.

121. N.JA.C. 7:IK-12.3, CHAPTER IK. POLLUTION PREVENTION PROGRAM-RULES, Procedures for
requesting and conducting adjudicatory hearings.'

-122. N.JA.C. 7:IL-2.3, CHAPTER IL. PAYMENT SCHEDULE FOR PERMIT APPLICATION FEES, Payment

of fees in contested cases.

123. NJ.A.C. 7:2-1.4, CHAPTER 2. STATEPARK SERVICE CODE, Practice where rules do not govern.

1 24. N.J.A.C. 7:3-3.7, CHAPTER 3. FORESTRY, Adjudicatory hearing requests.

125. N.J.A.C. 7:3-4.5, CHAPTER,3. FORESTRY, Suspensions; revocations; violations; penalties.

126. N.J.A.C. 7:5C-1.4, CHAPTER 5C_ENDANGERED-PLANT SPEC-TES PROGRAM,+Definitions.

127. N.J.A.C. 7:7-5.3, CHAPTER 7. COASTAL PERMIT PROGRAM RULES, Action on hearing request.

128. N.J.A.C. 7:7-7.1, CHAPTER 7. COASTAL PERMIT PROGRAM RULES, General standards for issuing
-coastal general permits and permits-by-rule.

129. NJ.A.C. 7:7-8.4, CHAPTER 7. COASTAL PERMIT PROGRAM RULES, Procedures to request an
adjudicatory hearing to contest an administrative order and/or a notice of civil. administrative pen.

130. N.J.A.C. 7:7-8.11, CHAPTER 7. COASTAL PERMIT PROGRAM RULES, Procedures to request an
adjudicatory hearing to contest an administrative order and/or a notice of civil administrative-pe.

3 I.N.JA.C. 7:7A-1.7, CHAPTER 7A. FRESHWATER WETLANDS PROTECTION ACT RULES, Hearings and
appeals.

132. N.J.A.C. 7:7A-4. 1, CHAPTER 7A. FRESHWATER WETLANDS PROTECTION ACT RULES, Department
issuance of general permits.

133. N.J.A. C. 7: 7A-1 6. 7, CHAPTER 7A. FRESHWATER WETLANDS PROTECTION ACT RULES, Appeal of
an administrative order and/or notice of civil administrative penalty assessment.

134. N.J.A. C. 7:7E-3.36, CHAPTER 7E. COASTAL ZONE MANAGEMENT, Historic and archaeological
.resources.

135. N.J.A.C. 7: 7E-5B.3, CHAPTER 7E. COASTAL ZONE MANAGEMENT, Boundaries for Coastal Planning
Areas, CAFRA centers, CAFRA cores, and CAFRA nodes; Non-mainland coastal centers.

136. N.J.A.C. 7:7E-5B.6, CHAPTER 7E. COASTAL ZONE MANAGEMENT, Mainland coastal centers.

137. N.J.A.C. 7:9C-1.10, CHAPTER 9C. GROUND WATER QUALITY STANDARDS, Procedures for
reclassification of ground water.
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139. N.J.A.C. 7:9D-4.8, CHAPTER 9D. WELL CONSTRUCTION AND MAINTENANCE; SEALING OF
ABANDONED WELLS, Procedures to request an adjudicatory hearing to contest an administrative order,
administrative penalty assessment, suspension.

139. N.J.A.C. 7:10-3.5, CHAPTER 10. SAFE DRRINKNG WATER ACT, Procedures to request an adjudicatory
hearing to contest an administrative order and/or a notice of civil administrative pe.

140. NJ.A.C. 7:10-10.10, CHAPTER 10. SAFE DRINKING WATER ACT, Requests for adjudicatory hearings.

141. N.J.A.C. 7:10-11.17, CHAPTER 10. SAFE DRINKING WATER ACT, Requests for adjudicatory hearings;

142. N.J.A.C. 7:10-12.43, CHAPTER 10. SAFE DRINKING WATER ACT, Requests for adjudicatory hearings.

143. NJ.A.C. 7:11-213, CHAPTER 11. NEW JERSEY WATER SUPPLY AUTHORITY, Rate adjustment.

144. N.J.A.C. 7:11-3.12, CHAPTER 11. NEW JERSEY WATER SUPPLY AUTHORITYj Temporary curtailment
or suspension.

145. N.J.A.C. 7:11-4.15, CHAPTER 11. NEW JERSEY WATER SUPPLY AUTHORITY, Rate adjustments.

146. NJ.A.C. 7:11-4.16, CHAPTER 11. NEW JERSEY WATER SUPPLY AUTHORITY, Procedures for rate
adjustments.

147. N.JA. C. 7:11-5.10, CHAPTER 11. NEW JERSEY WATER SUPPLY AUTHORITY, Temporary curtailment
or suspension of service.

148. N.J.A.C. 7:11-5. 4, CHAPTER 11. NEW JERSEY WATER SUPPLYAUTHORITY, Withdrawal limitation.

149. N.J.A.C. 7:12-9.1, CHAPTER 12. SHELLFISH GROWING WATER CLASSIFICATION, General
provisions; all programs.

150. N.J.A.C. 7:13-1.6, CHAPTER 13. FLOOD HAZARD AREA CONTROL ACT RULES, Liberal construction.

151. N.JA.C. 7:13-8.1, CHAPTER 13. FLOOD HAZARD AREA CONTROL ACT RULES, Standards applicable
to all general permits.

152.-XJA. C. 77T3-18.1, CHAP-TER 13. FLOOD HAZARD -AREK-CONTROL ACT RULES, Requests-for
adjudicatory hearings.

153. N.JA. C. 7:14-8.3, CHAPTER 14. WATER POLLUTION CONTROL ACT, Procedures for assessment,
payment and settlement of civil administrative penalties, and affirmative defenses.

154. N.J.A.C. 7:14-8.4, CHAPTER 14. WATER POLLUTION CONTROL ACT, Procedures to request an
adjudicatory hearing to contest an administrative order, a notice of civil administrative penalty asse.

155. N.J.A.C. 7:14A-1.2, CHAPTER 14A. POLLUTANT DISCHARGE ELIMINATION SYSTEM, Definitions.

156. N.J.A.C. 7:14A-22.24, CHAPTER 14A. POLLUTANT DISCHARGE ELIMINATION SYSTEM, Requests
for adjudicatory hearings.

157. N.J.A.C. 7:14B-10.8, CHAPTER 14B. UNDERGROUND STORAGE TANKS, Grounds for denial or
revocation of permits.

158. NJ.A.C. 7:14B-12.2, CHAPTER 14B. UNDERGROUND STORAGE TANKS, Procedures for requesting
hearings after denial or revocation of registration, permits, certifications for individuals and bu.

159. N.J.A.C. 7:14D-3.1, CHAPTER 14D. DETERMINATION OF ENVIRONMENTAL BENEFIT OF THE
REUSE OF FURTHER TREATED EFFLUENT IN INDUSTRIAL FACILITIES, Requests for adjudicatory hearings.

160. NJ.A.C. 7:15-3.9, CHAPTER 15. WATER QUALITY MANAGEMENT PLANNING, Appeals of
Department decisions.

161. N.JA.C. 7:18-2.21, CHAPTER 18. REGULATIONS GOVERNING THE CERTIFICATION OF
LABORATORIES AND ENVIRONMENTAL MEASUREMENTS, Changes in status of DSAMs.

162. N.J.A.C. 7:19-1.2, CHAPTER 19. WATER SUPPLY ALLOCATION PERMITS, Construction.
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163. NJ.A.C. 7.19-2.13, CHAPTER 19. WATER SUPPLY ALLOCATION PERMITS, Request for adjudicatory
hearing.

164. N.J.A.C. 7.19-4.2, CHAPTER 19. WATER SUPPLY ALLOCATION PERMITS, Construction.

165. N.J.A.C. 7:19-5.3, CHAPTER 19. WATER SUPPLY ALLOCATION PERMITS, Construction.

166. N.J.A.C. 7:19-5..7, CHAPTER 19. WATER SUPPLY ALLOCATION PERMITS, Departmental action.

167. N.J.A.C. 7:19-5.9, CHAPTER 19. WATER SUPPLY ALLOCATION PERMITS, Contested case.

168. N.J.A.C. 7:19-6.10, CHAPTER 19. WATER SUPPLY ALLOCATION PERMITS, Administrative hearings.

169. N.J.A.C. 7:19-18.3, CHAPTER 19. WATER SUPPLY ALLOCATION PERMITS, Procedures to request an
adjudicatory hearing to contest an administrative order and/or a notice of civil administrative p.

170. N.J.A. C. 7:20-1.5, CHAPTER 20. DAM SAFETY STANDARDS, General application procedures.

171. N.J.A.C. 7:20A-1.2, CHAPTER 20A. AGRICULTURAL, AQUACULTURAL, AND HORTICULTURAL
WATER USAGE CERTIFICATION, Construction.

172. N.J.A.C. 7:20A-2.8, CHAPTER 20A. AGRICULTURAL, AQUACULTURAL, AND HORTICULTURAL
WATER USAGE CERTIFICAT-ION1- Appeal-procedure..

173. N.JA. C. 7:20A-4.3, CHAPTER 20A. AGRICULTURAL, AQUACULTURAL, AND HORTICULTURAL
WATER USAGE CERTIFICATION, Procedures to request an-adjudicatory hearing to contest an administrative order
and/or a notice of civil administrative p.

174. N.J.A.C. 7:22-3.45, CHAPTER 22. FINANCIAL ASSISTANCE PROGRAMS FOR ENVIRONMENTAL
INFRASTRUCTURE FACILITIES, Administrative hearings.

175. N.J.A.C. 7:22-4.45, CHAPTER 22. FINANCIAL ASSISTANCE PROGRAMS FOR ENVIRONMENTAL
INFRASTRUCTURE FACILITIES, Administrative hearings.

176. NJ.A.C. 7:22-6.45, CHAPTER 22. FINANCIAL ASSISTANCE PROGRAMS- FOR ENVIRONMENT-AL-
INFRASTRUT -URE FACILITIES, Administrative-hearings.

177. N.J.A.C. 7.22-9.15, CHAPTER 2Z. FINANCIAL ASSISTANCE PROGRAMS FOR ENVIRONMENTAL
INFRASTRUCTURE FACILITIES, Administrative hearings.

178. NJ.A.C. 7:22A-1.1-6, CHAPTER 22A. SEWAGEINFRASTRUCTURE IMPROVEMENT ACT GRANTS,
Administrative hearings.

179. NJ.A.C. 7:24A-4.19, CHAPTER 24A. DAM RESTORATION AND INLAND WATERS PROJECTS LOAN
PROGRAM, Adjudicatory hearings.

180. N.JA.C. 7:25-2.22, CHAPTER 25. DIVISION OF FISH AND WILDLIFE RULES, Special Events Permits.

18 1. NJ.A.C. 7:25-4.2, CHAPTER 25. DIVISION OF FISH AND WILDLIFE RULES, Permit required.

182. N.J.A.C. 7:25-5.23, CHAPTER 25. DIVISION OF FISH AND WILDLIFE RULES, Firearms and missiles,
etc.

183. N.JA. C. 7:25-6.28, CHAPTER 25. DIVISION OF FISH AND WILDLIFE RULES, Requests for adjudicatory
hearings.

184. NJ.A.C. 7:25-10.12, CHAPTER 25. DIVISION OF FISH AND WILDLIFE RULES, Denial, suspension,
revocation, and hearings.

185. N.J.A.C. 7:25-12.20, CHAPTER 25. DIVISION OF FISH AND WILDLIFE RULES, Hearings.

186. N.JA.C. 7.25-14.12, CHAPTER 25. DIVISION OF FISH AND WILDLIFE RULES, Filing of reports.

187. NI.A.C. 7:25-14.21, CHAPTER 25. DIVISION OF FISH AND WILDLIFE RULES, Request for adjudicatory
hearing.

188. NJ.A.C. 7:25-18.1, CHAPTER 25. DIVISION OF FISH AND WILDLIFE RULES, Size, season and
possession limits.
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189. N.J.A.C. 7:25-18.5, CHAPTER 25. DIVISION OF FISH AND WILDLIFE RULES, General net regulations.

190 N.JA.C. 7:25-18.12, CHAPTER 25. DIVISION OF FISH AND WILDLIFE RULES, Commercial fishing
seasons, quotas, and trip limits.

191 N.J.A.C. 7:25-18.16, CHAPTER 25. DIVISION OF FISH AND WILDLIFE RULES, Horseshoe crab
(Limulus polyphemus).

192. N.J.A. C. 7:25-18.17, CHAPTER 25. DIVISION OF FISH AND WILDLIFE RULES,Request for adjudicatory
hearing.

193. N.J.A.C. 7:25-18A.6, CHAPTER 25. DIVISION OF FISH AND WILDLIFE RULES, Public notice of
fisheries closures and advisories.

194. N.J.A.C. 7:26-i.9, CHAPTER 26. SOLID WASTE, Temporary exemption from solid waste facility permit

modification procedures for permitted solid waste facilities.

195. NJ.A.C. 7:26-2.4, CHAPTER 26. SOLID WASTE, Application procedu:es for a solid waste facility permit.

196. N.JA.C. 7:26-2C.13, CHAPTER 26. SOLID WASTE, Requests for an adjudicatory hearing.

197. N.J.A.C. 7:26-3.2, CHAPTER 26. SOLID WASTE_,Registration..........

198. N-J.A.C. 7:26-3A.49, CHAPTER 26. SOLID WASTE, Duration of the letter of authorization; letter of
authorization renewal requirements; continuation of an expiring letter of.

199. N.J.A. C. 7:26-5.3, CHAPTER 26. SOLID WASTE, Procedures to request an adj-dicatory hearing to contest
an administrative order and/or a notice of civil administrative pe.

200. N.J.A.C. 7:26-1]4A.21, CHAPTER 26. SOLID WASTE, Administrative hearings.

201. NJ.A.C. 7:26-15.2, CHAPTER 26. SOLID WASTE, Construction.

202. N.J.A.C. 7:2.6-16. 10, CHAPTER 26. SOLID WASTE, Administrative hearing; requests.

203.-N.J.A.C. 7:26-17.22, CHAPTER 26. SOLID WASTE, Hearing before disclosure of information for which.a
confidentiality -claim has-been made-

204. N.J:A.C. 7:26A-1.2, CHAPTER 26A. RECYCLING RULES, Construction and severability..

205. N.J.A.C. 7:26A-3.14, CHAPTER 26A. RECYCLING RULES, Appeal procedure.

206. N.J.A.C. 7:26C-1.4, CHAPTER 26C. DEPARTMENT OVERSIGHT OF THE REMEDIATION OF
CONTAMINATED SITES, Dispute resolution.

207. N.JA.C. 7:26C-9.4, CHAPTER 26C. DEPARTMENT OVERSIGHT OF THE REMEDIATION OF

CONTAMINATED SITES, Oversight cost review.

208. N.J.A.C. 7:26C-I0.8, CHAPTER 26C. DEPARTMENT OVERSIGHT OFTHE-REMEDIATION OF
CONTAMINATED SITES, Procedures for assessment and payment of civil administrative-penalties.

209. N.J.A.C. 7:26C-10.9, CHAPTER 26C. EPARTMENT OVERSIGHT OF THE REMEDIATION OF
CONTAMINATED SITES, Procedures for requesting and conducting adjudicatory-hearings..

210. N.J.A.C. 7:26G-2.3, CHAPTER 26G. HAZARDOUS WASTE, Procedures to request an administrative
hearing to contest an administrative order or a notice of civil administrative penalty.

211. N.J.A. C. 7:26G- 7.2, CHAPTER 26G. HAZARDOUS WASTE, Registration statement and registration
requirements.

212. N.J.A. C. 7:26G- 7.4, CHAPTER 26G. HAZARDOUS WASTE, Requirements for hazardous waste transfer
facilities.

213. N.JA.C. 7:26G-8. 1, CHAPTER 26G. HAZARDOUS WASTE, Incorporation by reference.

214. NJ.A.C. 7:26G-1 6. 10, CHAPTER 26G. HAZARDOUS WASTE, Class determinations.

215. N.J.A. C. 7:26H-1..3, CHAPTER. 2611. SOLID WASTE UTILITY REGULATIONS, Practice where these rules
do not govern.
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216. N.J.A. C. 7:26H-2.5, CHAPTER 26H. SOLID WASTE UTILITY REGULATIONS, Procedures for
Department review.

217. N.J.A.C. 7:26H-5.17, CHAPTER 26H. SOLID WASTE UTILITY REGULATIONS, Administrative hearings;
requests.

218. NJA.C. 7:27-1.26, CHAPTER 27. AIR POLLUTION CONTROL, Hearing before disclosure of information
for which a confidentiality claim has been made.

219. N.J.A.C. 7:2 7-1.32, CHAPTER 27. AIR POLLUTION CONTROL, Request for an adjudicatory hearing.

220. N.J.AC. 7:27-22.14, CHAPTER 27. AIR POLLUTION CONTROL, General operating permits.

221. N.J.A.C. 7:2 7-25.7, CHAPTER 27. AIR POLLUTION CONTROL, Exemptions.

222. NJ.A.C. 7:27A-3.4, CHAPTER 27A. AIR ADMINISTRATIVE PROCEDURES AND PENALTIES,
Procedures to request an adjudicatory hearing to contest an administrative order and notice of civil administrative
penalty as.

223. N.J.A.C. 7:28-3.10, CHAPTER 28. RADIATION PROTECTION PROGRAMS, Denial of an application for
registration, and suspension, modification, or revocation of registration of ionizing radiation-p.

224. NA.C_ 7:28-41 7, CRHkTER 28. RADIATION PROTtCTi(ON-PRO-GRAMS, Requests for an-adjudicatory
hearing.

225. N.J.A.C. 7:28-19.5, CHAPTER 28. RADIATION PROTECTION PROGRAMS, Proceedings for suspension
or revocation.

226. N.J.A.C. 7:28-19.9, CHAPTER 28. RADIATION PROTECTION PROGRAMS, Program approval.

227. N.JA. C. 7:28-24.9, CHAPTER 28. RADIATION PROTECTION PROGRAMS, Examination application or
license application denial, license revocation and suspension.

228. N.J.A.C. 7:28-27.27, CHAPTER 28. RADIATION PROTECTION PROGRAMS, Request for adjudicatory
hearing.

229. N.JA-C. 7.-28-48.7, CHAPT-ER-28_. RADIATION PROTECTION PROGRAMS, Initial registration fee and
annual renewal fee for nonionizing radiation producing sources.

230. N.J.A.C. 7:30-2.4, CHAPTER 30. PESTICIDE CONTROL CODE, Refusal, cancellation, or suspension of a
pesticide registration.

231. N.JA.C. 7:30-2.8, CHAPTER 30. PESTICIDE CONTROL CODE, Order to secure or impound; disposition of
pesticides:

232. N.J.A.C. 7:30-2.11, CHAPTER 30. PESTICIDE CONTROL CODE, Amending prohibited and restricted-use
pesticide lists.

233. N.J.A. C. 7:30-3.11, CHAPTER 30. PESTICIDE CONTROL CODE, Denial, suspension, or revocation of
pesticide dealer license.

234. N.J.A.C. 7:30-4.7, CHAPTER 30. PESTICIDE CONTROL CODE, Denial, suspension, or revocation of a.
pesticide dealer business license.

235: N.J.A.C. 7:30-5.7, CHAPTER 30. PESTICIDE CONTROL CODE, Denial, suspension, or revocation of
commercial pesticide operator license.

236. N.J.A.C. 7:30-5.8, CHAPTER 30. PESTICIDE CONTROL CODE, Requirement for commercial pesticide
operator certification and licensing as pesticide applicators.

237. N.J.A.C. 7:30-6.6, CHAPTER 30. PESTICIDE CONTROL CODE, Recertification.

238. N.J.AC. 7:30-6.9, CHAPTER 30. PESTICIDE CONTROL CODE, Denial, suspension, or revocation of
commercial pesticide applicator license.

239. N.J.A. C. 7:30-7.6, CHAPTER 30. PESTICIDE CONTROL CODE, Denial, suspension, or revocation of
pesticide applicator business license.
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240. N.J.A.C. 7:30-8.5, CHAPTER 30. PESTICIDE CONTROL CODE, Continuing certification.

241. N.J.A.C. 7.30-8.11, CHAPTER 30. PESTICIDE CONTROL CODE, Denial, suspension, or revocation of
private pesticide applicator license.

242. N.J.A.C. 7:30-12.8, CHAPTER.30. PESTICIDE CONTROL CODE, Worker pesticide safety training.

243. N.J.A.C. 7:30-12.16, CHAPTER 30. PESTICIDECONTROL CODE, Pesticide safety training for handlers.

244. N.J.A. C. 7:30-13.9, CHAPTER 30. PESTICIDE CONTROL CODE, Enforcement action.

-245. N.J.A. C. 7:31-1.2, CHAPTER 31. TOXIC CATASTROPHE PREVENTION ACT PROGRAM, Construction.

.246. N.J.A.C. 7:31-1.7, CHAPTER 3 1. TOXIC CATASTROPHE PREVENTION ACT PROGRAM, Practice
where these rules do not govern.

247. NJA.C. 7:31-11.3, CHAPTER 31. TOXIC CATASTROPHE PREVENTION ACT PROGRAM, Procedures
to request an adjudicatory hearing.

248. N.J.A. C. 7:36-25.16, CHAPTER 36. GREEN ACRES PROGRAM, Adjudicatory hearing requests.

249. N.J.A.C. 7:3841.5, CHAPTER 38. HIGHLANDS WATER PROTECTION AND PLANNING ACT RULES,
Requests for adjudicatory-hearings-...

250. N.JA. C. 7:38-13.13, CHAPTER 38. HIGHLANDS WATER PROTECTION AND PLANNING ACT
RULES, Appeal of an administrative order and/or notice of civil administrative-penalty assessment.

251. N.J.A.C. 7:45-1.2, CHAPTER 45. DELAWARE AND RARITAN CANAL STATE PARK REVIEW ZONE,
Definitions.

252. N.J.A.C. 7:45-4.1, CHAPTER 45. DELAWARE AND RARITAN CANAL STATE PARK REVIEW ZONE,
Request for an adjudicatory hearing.

253..N.J.A.C.-7:45-4.2, CHAPTER 45. DELAWARE AND RARITAN CANAL STATE PARK REVIEW ZONE,
Action on.request for hearing:

254 jV.J.A.C. 7:45-9.2, CHAPTER 45. DELAWARE AND.-RAITAN-CAN¢AL STATE PARK REVIEW ZONE,
Procedure.

255. N.J.A. C. 7:50-4.91, CHAPTER 50. PINELANDS COMPREHENSIVE MANAGEMENT PLAN, Appeal.

256. N.JA.C. 7:50-5.11, CHAPTER 50. PINELANDS COMPREHENSIVE MANAGEMENT PLAN, Purpose.

257. N.J.A.C. 7:50-7.2, CHAPTER 50. PINELANDS COMPREHENSIVE MANAGEMENT PLAN, Authority for
amendments.

258. N..A. C. 7:50-7.4, CHAPTER 50. PINTELANDS COMPREHENSIVE MANAGEMENT PLAN, Action on
proposed amendments.

259. N.J.A.C. 7:50-7-10, CHAPTER 50. PINELANDS COMPREHENSIVE MANAGEMENT PLAN, Effecti,)e

date of amendments.

260. N.J.A. C. 7:62-1.3, CHAPTER 62. LANDSCAPE IRRIGATION CONTRACTORS, Practice where rules do
not govern.

261. N.J.A.C. 7:62-4.4, CHAPTER 62. LANDSCAPE IRRIGATION CONTRACTORS, Enforcement.

262. N.JA.C. 8:2B-2.4, CHAPTER 2B. CERTIFICATE OF DOMESTIC PARTNERSHIP, Civil penalty.

263. N.J.A.C. 8:7-1.6, CHAPTER 7. LICENSURE OF PERSONS FOR PUBLIC HEALTH POSITIONS, Appeal
procedure.

264. NJ.A. C. 8:7-1.7, CHAPTER 7. LICENSURE OF PERSONS FOR PUBLIC HEALTH POSITIONS,
Suspension or revocation of license.

265. N.J.A.C. 8:13-1.6, CHAPTER 13. SHELLFISH, Suspension, revocation or nonrenewal of certification.

266. N.J.A.C. 8:13-2.7, CHAPTER 13. SHELLFISH, Certification restrictions, suspensions, and revocations.
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267. N.J.A.C. 8:21-3A.22, CHAPTER 21. FOOD AND DRUGS, Appeals.

268. NJ.A.C. 8:21-4.3, CHAPTER 21. FOOD AND DRUGS, General provisions; definitions.

269. N.J.A.C. 8:21-5.19, CHAPTER 2 1. FOOD AND DRUGS, Revocation of certification.

270. N.J.A.C. 8:21-7.38, CHAPTER 21. FOOD AND DRUGS, Suspension, revocation or nonrenewal of license.

271. N.J.A.C. 8:21-9.7, CHAPTER 21. FOOD AND DRUGS, Revocation of license.

272. NJ.A. C. 8:21-10.2, CHAPTER 21. FOOD AND DRUGS, Definitions.

273. N.J.A.C. 8:21-10.6, CHAPTER 21. FOOD AND DRUGS, Inspection of daiiy farms and milk plants.

274. N.J.A.C. 8:21-10.7, CHAPTER 21. FOOD AND DRUGS, Examination of milk and fluid milk products.

275. N.J.A.C. 8:21-10.16, CHAPTER 21. FOOD AND DRUGS, Enforcement.

276. N.J.A.C. 8:21-10.18, CHAPTER 21. FOOD AND DRUGS, Repeal and date of effect.

277. N.J.A.C 8:21-10.19, CHAPTER 21. FOOD AND DRUGS, Separability clause.

278. N.J.A.C. 8:21-10.23, CHAPTER 21. FOOD AND DRUGS, Suspension, revocation or nonrenewal of permit.

279. N.J.A.C. 8:25-14.5, CHAPTER 25. NEW JERSEY YOUTH CAMP SAFETY STANDARDS, Hearings.

280. N.J.A.C. 8:31A-2.3, CHAPTER 31A. AMBULATORY CARE FACILITY ASSESSMENT, Appeal of
assessment.

281. N.J.A.C. 8:33-1.1, CHAPTER 33. CERTIFICATEOF NEED: APPLICATION AND REVIEW PROCESS,
Purpose and scope.

282. NJ.A.C. 8:33-1.2, CHAPTER 331 CERTIFICATE OF NEED: APPLICATION AND REVIEW PROCESS,
General statements of public policy and rules of general application.

283. N.J.A.C. 8:33-3. 10, CHAPTER 33. CERTIFICATE OF NEED: APPLICATION AND REVIEW PROCESS,
Duration of-an unimplemented certificate of need.

284. NJ.A.C. 8:33-3.1-1, CHAPTER 33. CERTIFICATE OF NEED: APPLICATION AND REVIEW PROCESS,
Demonstration and research projects.

285. N.J.A.C. 8:33-4.10, CHAPTER 33. CERTIFICATE OF NEED: APPLICATION AND REVIEW PROCESS,
Specific criteria for review.

286. N.J.A. C. 8:33-4.15, CHAPTER 33. CERTIFICATE OF NEED: APPLICATION AND REVIEW PROCESS,
Procedures for Commissioner review.

287. N.J.A.C. 8:33C-4.6, CHAPTER 33C. CERTIFICATE OF NEED AND HEALTHCARE FACILITY
LICENSURE: REGIONALIZED PERINATAL SERVICES AND MATERNAL AND CHILD HEALTH
CONSORTIA, Hearings.

288. N.JA.C. 8:33E-I.13, CHAPTER 33E. CERTIFICATE OFNEED: CARDIAC DIAGNOSTIC FACILITIES
AND CARDIAC SURGERY CENTERS, Requirements for licensure of certificate of need approved invasive cardiac
diagnostic facilities.

289. NJA.C. 8:33E-2.3, CHAPTER 33E. CERTIFICATE OF NEED: CARDIAC DIAGNOSTIC FACILITIES
AND CARDIAC SURGERY CENTERS, Utilization of cardiac surgical centers.

290. N.J.A.C. 8:33E-2.13, CHAPTER 33E. CERTIFICATE OF NEED: CARDIAC DIAGNOSTIC FACILITIES
AND CARDIAC SURGERY CENTERS, Compliance.

291. N.J.A.C. 8:33E-2.16, CHAPTER 33E. CERTIFICATE OF NEED: CARDIAC DIAGNOSTIC FACILITIES
AND CARDIAC SURGERY CENTERS, Submission of certificate of need applications for the provision of PCI in
emergent situations with off-site cardiac surgery back-up;

292. NJ.A.C. 8:34-7.3, CHAPTER 34. RULES FOR LICENSING NURSING HOME ADMINISTRATORS AND
RULES REGULATING THE NURSING HOME ADMINISTRATORS LICENSING BOARD, Continuing education;
scope.
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293. N.J.A.C. 8:36-2.9, CHAPTER 36. STANDARDS FOR LICENSURE OF ASSISTED LIVING RESIDENCES,
COMPREHENSIVE PERSONAL CARE HOMES, AND ASSISTED LIVING PROGRAMS, Hearings.

294. N.J.A.C. 8:36-3.5, CHAPTER 36. STANDARDS FOR LICENSURE OF ASSISTED LIVING RESIDENCES,
COMPREHENSIVE PERSONAL CARE HOMES, AND ASSISTED LIVING PROGRAMS, Actions against an
assisted living administrator.

295. N.J.A.C. 8:36-9.1, CHAPTER 36. STANDARDS FOR LICENSURE OF ASSISTED LIVING RESIDENCES,
COMPREHENSIVE PERSONAL CARE HOMES, AND ASSISTED LIVING PROGRAMS, Qualifications of personal
care assistants.

296. N.J.A.C. 8:36-9.2, CHAPTER 36. STANDARDS FOR LICENSURE OF ASSISTED LIVING RESIDENCES,
COMPREHENSIVE PERSONAL CARE HOMES, ANDASSISTED LIVING PROGRAMS, Certified Medication
Aides.

297. N.J.A.C. 8.:39-43.5, CHAPTER 39.ý STANDARDS FOR LICENSURE OF LONG-TERM CARE
FACILITIES, Revocation and suspension of certificates.

2989. N.J.A.C. 8:39-43.8, CHAPTER 39. STANDARDS FOR LICENSURE OF LONG-TERM CARE
FACILITIES, Hearings for resident abuse, resident neglect, or misappropriation of resident property.

.- 299.-N.J.-A.C.-8:39-43_13,-CH-APTER39. STANDARDS-FOR LICENSE-RE OF LONG3TERM CARE
FACILITIES, Denial or termination of a nurse aide in long-term care facilities training program.

300. NJ.A. C. 8:40-7.3, CHAPTER 40. MOBILITY ASSISTANCE VEHICLE AND BASIC LIFE SUPPORT
AMBULANCE SERVICES, Hearings.

301. N.J.A.C. 8:40A-10.3, CHAPTER 40A. EMERGENCY MEDICAL TECHNICIANS-BASICS: TRAINING
AND CERTIFICATION, Hearings.

302. N.J.A.C. 8:41-5.1, CHAPTER 41. ADVANCED LIFE SUPPORT SERVICES; MOBILE INTENSIVE CARE
PROGRAMS, SPECIALTY CARE TRANSPORT SERVICES AND AIR MEDICAL SERVICES, Research proposals.

303. N.J.A.C_ 8:41-12.4, CHAPTER-41. ADVANCED LIFE SUPPORT SER-VICES;-MOBILE INTENSIVE
CARE PROGRAMS, SPECIALTY CARE-TRANSPORT-SERVIC-ES AND AIR--M-EDICAL'SERVICES, Hearings.

304. NIJ.A.C. 8:41A-5.3, CHAPTER 41A. EMERGENCY MEDICAL TECHNICIANS-PARAMEDIC:
TRAINING AND CERTIFICATION, Hearings.

305. NJA.C. 8:42C-2.4, CHAPTER 42C. HOSPICE LICENSING STANDARDS, Licensure application.

306. N...A. C. 8:43-2.8, CHAPTER 43. STANDARDS FOR LICENSURE OF RESIDENTIAL HEALTH CARE
FACILITIES, Hearings.

307. N.JA.C. 8:43A-2.11, CHAPTER 43A. MANUAL OF STANDARDS FOR LICENSING OF AMBULATORY
CARE FACILITIES, Hearings.

308. N.J.A.C. 8:43E-4.1, CHAPTER 43E. GENERAL LICENSURE PROCEDURES AND STANDARDS
APPLICABLE TO ALL LICENSED FACILITIES, Hearings.

309. N.J.A. C. 8:43F-2.1, CHAPTER 43F. STANDARDS FOR LICENSURE OF ADULT AND PEDIATRIC DAY
HEALTH SERVICES FACILITIES, Licensure application procedures and requirements.

310. N.J.A. C. 8:43F-2.9, CHAPTER 43F. STANDARDS FOR LICENSURE OF ADULT AND PEDIATRIC DAY
HEALTH SERVICES FACILITIES, Hearings.

311. N.J.A.C. 8:43G-2.2, CHAPTER 43G. HOSPITAL LICENSING STANDARDS, Application for licensure.

312-N..JA.C. 8.43G-2.9, CHAPTER 43G. HOSPITAL LICENSING STANDARDS, Action against licensee.

313. N.J.A.C. 8:43H-2.5, CHAPTER 43H.MANUAL OF STANDARDS FOR LICENSURE OF
REHABILITATION HOSPITALS, Licensure application.

314. N.J.A.C. 8:431-1.1, CHAPTER 431. CRIMINAL BACKGROUND INVESTIGATIONS: NURSE AIDES,
PERSONAL CARE ASSISTANTS AND ASSISTED LIVING ADMINISTRATORS, Scope and authority.
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315. N.JA.C. 8:431-2.6, CHAPTER 431. CRIMINAL BACKGROUND INVESTIGATIONS: NURSE AIDES,
PERSONAL CARE ASSISTANTS AND ASSISTED LIVING ADMINISTRATORS, Convictions occurring after
initial criminal record history background check clearance.

316. N.J.A. C. 8:431-2.7, CHAPTER 431. CRIMINAL BACKGROUND INVESTIGATIONS: NURSE AIDES,
PERSONAL CARE ASSISTANTS AND ASSISTED LIVING ADMINISTRATORS, Right to hearing.

317. N.J.A.C. 8:431-3.6, CHAPTER 431. CRIMINAL BACKGROUND INVESTIGATIONS: NURSE AIDES,
PERSONAL CARE ASSISTANTS AND ASSISTED LIVING ADMINISTRATORS, Convictions occurring after
initial criminal record history background check clearance.

318. N.J.A. C. 8:431-3.7, CHAPTER 431. CRIMINAL BACKGROUND INVESTIGATIONS: NURSE AIDES,
PERSONAL CARE ASSISTANTS AND ASSISTED LIVING ADMINISTRATORS, Right to hearing.

319. N.J.A.C. 8:431-4.6, CHAPTER 431. CRIMINAL BACKGROUND INVESTIGATIONS: NURSE AIDES,
PERSONAL CARE ASSISTANTS AND ASSISTED LIVING ADMINISTRATORS, Convictions occurring after
initial criminal record history background check clearance.

320. N.J.A.C. 8:431-4.7, CHAPTER 431. CRIMINAL BACKGROUND INVESTIGATIONS: NURSE AIDES,
PERSONAL CARE ASSISTANTS AND ASSISTED LIVING ADMINISTRATORS, Right to hearing.

321.. N.J.A.C. -8-5711, CHAPTER 57. COMMUNICATLE-DISEASES, Purpose and scope.

322. NJ.A.C. 8:57A-1.12, CHAPTER 57A. CANCER REGISTRY, Failure to pay a penalty; remedies.

323. N.JA.C. 8:57A-1.13, CHAPTER 57A. CANCER REGISTRY, Hearings.

324. N.J.A.C. 8:59-3.13,-CHAPTER 59. WORKER AND COMMUNITY RIGHT TO KNOW ACT RULES,
Appeal of-determination.

325. N.J.A.C. 8:59-8.2, CHAPTER 59. WORKER AND COMMUNITY RIGHT TO KNOW ACT RULES, Civil
administrative penalty.

326. NJ.A.C. 8:59-8.6, CHAPTER 59. WORKER AND COMMUNITY RIGHT TO KNOW ACT RULES, Civil
administrative order.

327. N.JA.CI. 8:59-9.3,CCHAPTER 59.-WORKER AND COMMUNITY-RIGHT TO KNOW ACT RULES,
Modification of the list.

328. N.J.A.C. 8:60-8.2, CHAPTER 60. ASBESTOS LICENSES AND PERMITS, Appeals.

329. N.J.A.C. 8:60-9.1, CHAPTER 60. ASBESTOS LICENSES AND PERMITS, Documents referred to by
reference.

330. NJ.A.C. 8:62-5-5, CHAPTER 62. STANDARDS FOR LEAD CERTIFICATION, Hearings.

33 1. NJ.A.C. 8:70-1.12, CHAPTER_70- DRUG UTILIZATION REVIEW COUNCIL, Appeal of denial of
application.

332. N.J.A.C. 8:82-2.1, CHAPTER 82. STATEWIDE RESPITE CARE PROGRAM, Department of Health and
Senior Services.

333. N.J.A.C. 8:82-8.1, CHAPTER 82. STATEWIDE RESPITE CARE PROGRAM, Appeals process.

334. N.J]A.C. 8:83A-4.13, CHAPTER 83A. LIFELINE CREDIT PROGRAM/TENANTS LIFELINE
ASSISTANCE PROGRAM MANUAL, Appeal process.

335. N.J.A.C. 8:83B-3.1, CHAPTER 83B. HEARING AID ASSISTANCE TO THE AGED AND DISABLED,
Department of Health and Senior Services.

336. N.J.A. C. 8:85-1.7, CHAPTER 85. LONG-TERM CARE SERVICES, Administrative appeal of denial,
termination or non-renewal of NF certification or Medicaid Provider Agreement.

337. N.J.A.C. 8:88A-2.3, CHAPTER 98A. PLANNING AND SERVICE AREAS AND AREA AGENCIES ON
AGING, Designation of Area Agencies on Aging.
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338. N.J.A.C. 8:92-2.1, CHAPTER 92. ADULT DAY SERVICES PROGRAM FOR PERSONS WITH
ALZHEIMER'S DISEASE OR RELATED DISORDERS, Department of Health and Senior Services.

339. N.Jj4.C. 8:92-7.1, CHAPTER 92. ADULT DAY SERVICES PROGRAM FOR PERSONS WITH
ALZHEIMER'S DISEASE OR RELATED DISORDERS, Appeals process.

340. N.J.A. C. 9A:l-l.3,'CHAPTER 1. LICENSURE RULES, Licensure.

34 1. N.J.A.C. 10:1-2.1, CHAPTER 1. ORGANIZATIONAL RULES; RULES OF PRACTICE; PETITION FOR
RULEMAKING, Public notice regarding proposed rulemaking.

342. N.J.A. C. 10:1-2.2, CHAPTER 1. ORGANIZATIONAL RULES; RULES OF PRACTICE; PETITION FOR
RULEMAKING, Public comments regarding existing rules and proposed rulemaking.

343. NJ.A.C. 10:.1-2.3, CHAPTER 1. ORGANIZATIONAL RULES; RULES OF PRACTICE; PETITION FOR
RULEMAKING, Department rulemaking calendar.

344. NJ.A.C. 10:1-3.1, CHAPTER 1. ORGANIZATIONAL RULES; RULES OF PRACTICE; PETITION FOR
RULEMAKING, Extension of the public comment period.

345. N.J.A.C. 10:1-3.2, CHAPTER 1. ORGANIZATIONAL RULES; RULES OF PRACTICE; PETITION FOR
RULEMAKING,-Conducting of a public hearing-.

346. N.J.A.C. 10:1-4.1, CHAPTER 1. ORGANIZATIONAL RULES; RULES OF PRACTICE; PETITION FOR
RULEMAKING, Department-compliance.

347. N.J-. C. -10: 1-4.3, -CHAPTER 1. ORGANIZATIONAL RULES; RULES OF PRACTICE; PETITION FOR
RULEMAKING, Department action upon receipt of petition.

348. N.J.AC. 10:3-1.13, CHAPTER 3. CONTRACT ADMINISTRATION, Appeals.

349. N.J.A.C. 10:6-1.1, CHAPTER 6. HEARINGS, Purpose and scope.

35(0. N.J.A.C. 10:6-1.3, CHAPTER 6. HEARINGS, Formal administrative hearings.

351. N.JA.C. C0.8-2.1, CHAPTER 8.-ADVANCE DIRECTIVES-TO-MAKE HEALTH _CARF_-DECISIONS,-DO_
NOT RESUSCITATE. ORDERS (DNR ORDERS), ANDDECLARATION-OF DEATH, Ad-&vance-Adirectives to make
health care decisions.

3352. N.J.A.C. 10:15-10.2, CHAPTER 15. CHILD CARE SERVICES, Provider requirements.

353. N..J.A.C. 10:377A-2.14, CHAPTER 37A. COMMUNITY RESIDENCES FOR MENTALLY ILL ADULTS,
Review of administrative sanctions.

354. N.J.A.C. 10:37A-2.15, CHAPTER 37A. COMMUNITY RESIDENCES FOR MENTALLY ILL ADULTS,
Emergency situation.

355. N.J.A.C. 10:37A-7.1, CHAPTER 37A. COMMUNITY RESIDENCES FOR MENTALLY ILL ADULTS,
Administrative hearings.

356. N.JA.C. 10:37B-2.12, CHAPTER 37B. PSYCHIATRIC COMMUNITY RESIDENCES FOR YOUTH,
Administrative. hearing of appeal.

357. NI.JA.C. 10:37B-3.2, CHAPTER 37B. PSYCHIATRIC COMMUNITY RESIDENCES FOR YOUTH,
Management.

358. N.J.A.C. 10:37G-2.7, CHAPTER 37G. SHORT TERM CARE FACILITY STANDARDS, Designation and
redesignation.

359. N.J.A.C. 10:38-1.4, CHAPTER 38. INTERIM ASSISTANCE PROCEDURES MANUAL, Definitions.

360. N.JA.C. 10:38-649, CHAPTER 38. INTERIM ASSISTANCE PROCEDURES MANUAL, Results of
divisional review.

361. N.JA.C. 10:38-6.14, CHAPTER 38. INTERIM ASSISTANCE PROCEDURES MANUAL, Results of
divisional review.

362. NJ.A.C. 10:46A-1.1, CHAPTER 46A. FAMILY SUPPORT SERVICE SYSTEM, Purpose; authority.
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363. XJ.A.C. 10:46D-6. 1, CHAPTER 46D. CONTRIBUTION TO CARE AND MAINTENANCE
REQUIREMENTS, Appeals.

364. N.J.A.C. 10:49-1.4, CHAPTER 49. ADMINISTRATION MANUAL, Overview of provider manuals.

365. N.J.A.C. 10:49-10.6, CHAPTER 49. ADMINISTRATION MANUAL, Impartiality of official conducting the
hearing..

366. NJ.A.C. 10:50-2. 1, CHAPTER 50. TRANSPORTATION SERVICES MANUAL, Introduction.

367. N.J.A.C. 10:52-11.15, CHAPTER 52. HOSPITAL SERVICES MANUAL, Adjustment methodology.

368. V.J.A.C. 10-54-9-1, CHAPTER 54. PHYSICIAN SERVICES, Introduction.

369. N.J.A.C. 10:56-3.1, CHAPTER 56. MANUAL FOR DENTAL SERVICES, Introduction.

370. N.J.A. C- 10:57-3.1, CHAPTER 57. PODIATRY SERVICES, Introduction to the HCPCS procedure coding
systenm.

371. N.J.A.C. 10:58-3. 1, CHAPTER 58. NURSE MIDWIFERY SERVICES, Introduction.

372. N.J.A.C. 10:59-2.1, CHAPTER 59. MEDICAL SUPPLIER MANUAL, Introduction.

373A.NJ.'A.C. 1601iC'HAPTER 60. HOMEf CARE SERVICES, Introduction.

374. N.J.A.C. 10:61-3.1, CHAPTER 61. INDt1PENDENT CLINICAL LABORATORIES, Purpose, scope and
general provisions.

375. NJ.A.C. 10:64-3.1, CHAPTER 64. HEARING AID SERVICES, introduction to the HCPCS procedure code.
system.

376. N.J.A.C. 10:67-3. 1, CHAPTER 67. PSYCHOLOGICAL SERVICES, Introduction.

377. N.J.A.C. 10:68-3. 1, CHAPTER 68. CHIROPRACTIC SERVICES, Introduction.

378. N.J.AC. 10:69-6.2, CHAPTER 69. AFD&-RELATED MEDICAID, Right to fair-hearing and administrative
-revi•v.

379. NJ-.AC. 1-0-.69-9.2, CHAPTER 69. AFDC-RELATED MEDICAID, Issuance of manual.

380. NJ.A. C. 10: 72-1.2, CHAPTER 72. NEW JERSEY CARE... SPECIAL MEDICAID PROGRAMS MANUAL,
Purpose.

38 L NJ.A. C. 10: 73-5. 1, CHAPTER 73. CASE MANAGEMENT SERVICES, Introduction.

382. N.J.A.C. 10: 78-1.2,1CHAPTER 78. NJ FAMILYCARE, Purpose.

383. N.J.A.C. 10:79-5.2, CHAPTER 79. NJ FAMILYCARE-CHILDREN'S PROGRAM, Administration
principles-availability of program rules.

384. NJ.A.C. 10:90-9.3, CHAPTER 90. WORK FIRST NEW JERSEY PROGRAM, Right to-a fair hearing.

385. N.J.A.C. 10:91-6.2, CHAPTER 91. ORGANIZATION AND GENERAL POLICY PROVISIONS OF THE
COMMISSION FOR THE BLIND AND VISUALLY IMPAIRED, Administrative review.

386. N.JA.C. 10:92, CHAPTER 92. EDUCATIONAL SERVICES OF THE COMMISSION FOR THE BLIND
AND VISUALLY IMPAIRED, 10, Chapter 92 -- Chapter Notes.

387. N.J.A.C. 10:95-19. 1, CHAPTER 95. VOCATIONAL REHABILITATION SERVICES PROGRAM OF THE
COMMISSION FOR THE BLIND AND VISUALLY IMPAIRED, Recording of concerns by clients.

388. NJA.C. 10:95-19.3, CHAPTER 95. VOCATIONAL REHABILITATION SERVICES PROGRAM OF THE
COMMISSION FOR THE BLIND AND VISUALLY IMPAIRED, Fair hearing.

389. NJA.C. 10:97-8.3, CHAPTER 97. THE BUSINESS ENTERPRISE PROGRAM OF THE NEW JERSEY
COMMISSION FOR THE BLIND AND VISUALLY IMPAIRED, Administrative Reviews and Hearings.

390. NJ.A.C. 10:110-3.1, CHAPTER 110. CHILD SUPPORT PROGRAM, OCSS' responsibilities in IV-D cases
as the IV-D Agency.
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391. N.J.A.C. 10:120B-1.2, CHAPTER 120B. HEARINGS, Notification of right to a hearing.

392. N.JA.C. 10:120B-1.10, CHAPTER 1203. HEARINGS, Conducting the hearing.

393. N.JA.C. 10: 121-1.7, CHAPTER 121. ADOPTIONS, Administrative hearings.

394. N.JA.C. 10:121A-2.4, CHAPTER 121A. MANUAL OF REQUIREMENTS FOR ADOPTION AGENCIES,
Administrative hearings.

395. N.J4. C. 10:.122-2.5, CHAPTER 122. MANUAL OF REQUIREMENTS FOR CHILD CARE CENTERS,
Administrative hearings.

396. NJA.C. 10:122-5.1, CHAPTER 122. MANUAL OF REQUIREMENTS FOR CHILD CARE CENTERS,
State, county and municipal government physical facility requirements.

397. N.J.A.C. 10:122C-2.5, CHAPTER 122C. MANUAL OF REQUIREMENTS FOR RESOURCE FAMILY
PARENTS, Administrative hearings.

398. N.J.A.C. 10:124-1.6, CHAPTER 124. MANUAL OF STANDARDS FOR CHILDREN'S SHELTER
FACILITIES AND HOMES, Administrative hearings.

399_ N.J.A. C._ 10:124-5.1, CHAPTER 124. MAINUALOL STANDARDS FOR CHILDREN'•S SHELTER
FACILITIES AND HOMES, Local government physical facility requirements for sheltet facilities.

400. N.J.A.C. 10:126-1.3, CHAPTER 126. MANUAL OF REQUIREMENTS FOR FAMILY CHILD CARE
REGISTRATION, Approval requiremefits for sponsoring organizations.

401. N.J.A. C. 10:126-5.8, CHAPTER 126. MANUAL OF REQUIREMENTS FOR FAMILY CHILD CARE
REGISTRATION, Denials, suspensions, revocations, nonrenewals, and provider appeaLprocedures.

402. N.J.A.C. 10:12 7-2.4, CHAPTER 127., MANUAL OF REQUIREMENTS FOR RESIDENTIAL CHILD CARE
FACILITIES, Administrative hearings.

403. N.J.A.C. 10:127-4.1, CHAPTER 127. MANUAL OF REQUIREMENTS FOR RESIDENTIAL CHILD CARE
EACILITIES, Physical facility-initial approval requiremerats for all -facilities located in New-Jersey.

404. N.J.A. C.-10:.127-8.2,-CHAPTER -127 . MANUAL OF REQUIREIMENTS- FOR RESIDENTIAL CHILD CARE
FACILITIES, Vehicle insurance requirements.

405. N.J.A.C. 10:128-2.4, CHAPTER 12.8. MANUAL OF REQUIREMENTS FOR CHILDREN'S GROUP
HOMES, Administrative hearings.

406. N.J.A.C. 10:140-3.11, CHAPTER 140. PERSONAL ASSISTANCE SERVICES PROGRAM, Hearings and
appeals.

407. N.J.A.C. 10:140-7.5, CHAPTER 140. PERSONAL ASSISTANCE SERVICES PROGRAM, Disqualification
appeal-process.

408. N-J.A.C. 10:155-1.17, CHAPTER 155. CATASTROPHIC ILLNESS IN CHILDREN RELIEF FUND
-PROGRAM, Appeal process.

409. N.J.A.C. 10:190-1.12, CHAPTER 190. LICENSURE STANDARDS FOR MENTAL HEALTH PROGRAMS,
Administrative hearing of appeal.

410. N.J.A.C. IOA:1-1.5, CHAPTER 1. ADMINISTRATION, ORGANIZATION AND MANAGEMENT,
Rulemaking activity.

41 1. N.J.A.C. 10A.31-2.1, CHAPTER 31. ADULT COUNTY CORRECTIONAL FACILITIES, Authority of the
Commissioner, New Jersey Department of Corrections.

412. N.J.A.C. IOA:34-1.4, CHAPTER 34. NEW JERSEY MUNICIPAL DETENTION FACILITIES, Legal
authority of the Department of Corrections.

'413. N.J.A.C. 1OA:71-1.10, CHAPTER 71, PAROLE, Public notice regarding proposed rulemaking.

414: N.J.A.C. JOA:71-L.11, CHAPTER 71. PAROLE, Additional opportunity to be heardupon showing of
sufficient public interest.
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415. N-.JA.C. 11:1-2A.1, CHAPTER 1. ADMINISTRATION, Purpose and scope.

416. NJ.A.C. 11:1-2A.4, CHAPTER 1. ADMINISTRATION, Procedures for review of personal lines rate filings.

417. N.J.A.C. 11.:1-31.6, CHAPTER 1. ADMINISTRATION, Withdrawal of eligibility.
.418. N.J.A.C 11:1-37.5, CHAPTER 1. ADMINISTRATION, Denial of license.

419. N.J.A.C. 11:1-3 7.8, CHAPTER 1. ADMINISTRATION, Licensing examination.

420. N.J.A.C. 11: 1-3 7.16, CHAPTER 1. ADMINISTRATION, Reinstatement after suspension or revocation of a
public adjuster license.

421. N.J.A.C. 11:2-28.4, CHAPTER 2. INSURANCE GROUP, Reinsurer accredited inNew Jersey.

422. N.JA.C. 11:2-35.6, CHAPTER 2. INSURANCE GROUP, Hearings.

423. N.J.A.C. 11:2-36.7, CHAPTER 2. INSURANCE GROUP, Fines and penalties.

424. NJ.A. C. 11:2-41.8, CHAPTER 2. INSURANCE GROUP, Right to petition for appeal to the Commissioner.

425. N.J.A.C. 11:2-42.6, CHAPTER 2. INSURANCE GROUP, Review; general principles; actions.

426. N.J:A.C. 11:3-1.10, CHAPTER 3. -AUTOMOBILELINSURAiNCE, Right- to petition- f6r' appeal to the
Commissioner.

427. N.JA. C. 11:3-2.12, CHAPTER 3. AUTOMOBILE INSURANCE, Right to petition for appeal to the
Commissioner.

428. N.J.A.C. 11:3-16B. 6, CHAPTER 3. AUTOMOBILE INSURANCE, Review-, general principles; action.

429. N.J.A.C. 11:3-18.1, CHAPTER 3. AUTOMOBILE INSURANCE, Purpose and scope.

430. N.J.A.C. 11:3-18.4, CHAPTER 3. AUTOMOBILE INSURANCE, Procedures for review of prior approval
filings.

431 .-. J.A.C. 171:3-28.13, CHAPTER 3. AUTOMOBILE INSURANCE,-Isurer_'sobligation--to obtain recovery of
payments for-paid medical expense benefitxlaims.

432. NJIA. C. 11:3-30.10, CHAPTER 3. AUTOMOBILE INSURANCE, Cancellation of certificate of self-
insurance.

433. N.J.A.C. 11:3-33.7, CHAPTER 3. AUTOMOBILE INSURANCE, Contested case hearings; pleadings.

434. N.J.A. C. 11:4-23.11, CHAPTER 4. ACTUARIAL SERVICES, Loss ratio standards, annual filing of premium
rates and refund or credit calculation.

435. N.J.A.C. 11:4-23.13, CHAPTER 4. ACTUARIAL SERVICES, Filing requirements for policies, certificates
anhdpremium rates, including p1rocedures for review and intervention by-the Pub.

436. N.J.A.C. 11:4-23.17, CHAPTER 4. ACTUARIAL SERVICES, Filing requirements for advertising.

437. N.J.A.C. 11:4-23A..12, CHAPTER 4. ACTUARIAL SERVICES, Assessment relief requests.

438. N.J.A. C. 11:4-3 5.18, CHAPTER 4. ACTUARIAL SERVICES, Imposition of administrative
penalties/suspension/ revocation of license.

439. N.J.A.C. 11.:4-37.5, CHAPTER 4. ACTUARIAL SERVICES, Denial, suspension and revocation.

440. N.J.A.C. 11:4-40.10, CHAPTER 4. ACTUARIAL SERVICES, File and use procedures.

441. N.J.A.C. 11:4-40A.5, CHAPTER 4. ACTUARIAL SERVICES, Penalties.

442. N.J.A.C. 11:5-1.5, CHAPTER 5. REAL ESTATE COMMISSION, Commission records open to public
inspection; investigative files not open to the public.

443. NJ.A.C. 11:5-9.13, CHAPTER 5. REAL ESTATE COMMISSION, Grounds for denial of registration
applications and for the revocation of Orders of Registration.
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444. N.J.A.C. 11:5-9.19, CHAPTER 5. REAL ESTATE COMMISSION, Imposition of regulatory sanctions; cease
and desist orders; hearings.

445. N.J.A.C. 11:5-10.1, CHAPTER 5. REAL ESTATE COMMISSION, Rulemaking--scope.

446. N.J.A. C. 11:5-10.2, CHAPTER 5. REAL ESTATE COMMISSION, Notice of proposed adoption of new rule,
or proposed amendment or repeal of existing rule.

447. N.J.A.C. 11:5-10.3, CHAPTER 5. REAL ESTATE COMMISSION, Comments concerning proposed adoption
of new rule, or proposed amendment or repeal of existing rule; extensions of time for comments.

448. N.JA.C. 11:5-10.4, CHAPTER 5. REAL ESTATE COMMISSION, Public hearings concerning proposed
adoption of new rule, or proposed amendment or repeal of existing rule.

449. N.J.A. C. 11:5-11.8, CHAPTER 5. REAL ESTATE COMMISSION, Decisions in enforcement actions,
motions for reconsideration.

450. NJ.A.C. 11:6-2.7, CHAPTER 6.NEW JERSEY WORKERS' COMPENSATION MANAGED CARE
ORGANIZATIONS, Approval suspension and revocation.

451. N.J.A. C. 11:15-2.28, CHAPTER 15- GROUP SELF-INSURANCE, Notice and hearings.

452. NJ.A. C. 11:15-3.28, CHAPTER 15. GROUP SELF-INSUTRANCE, Notice and hearings.

453. NJ.A.C. 11:15-4.28, CHAPTER 15. GROUP SELF-INSURANCE, Notice and hearing.

454. N.J.A.C. 11:15-5.28, CHAPTER 15. GROUP SELF-INSURANCE, Notice and hearings.

455. N.J.A.C. 11:15-6.27, CHAPTER 15.. GROUP SELF-INSURANCE, Notice and.hearing.

456. N.J.A. C. 11:17-1.2, CHAPTER 17. PRODUCER LICENSING, Definitions.

457. N.J.A.C. 11:17-2.13, CHAPTER 17. PRODUCER LICENSING, Denial of license.

458. N.J.A.C. 1 1,:17-3.3, CHAP.TER 17. PRODUCER LICENSING, Penalties for insurance education providers,
insurance-education directors and-authorized-personnel.

459:-N.JA.C. 11:1 7-3-5, CHAPTER 17. PRODUCER LICENSING,-State licensing examination; use-of
independent examination vendor; exemptions; retaking of examination.

460. N.J.A.C..11:17-6.8, CHAPTER 17. PRODUCER LICENSING, Penalties.

461. N.J.A.C. 11:17-7.7, CHAPTER 17. PRODUCER LICENSING, Penalties.

462. N.J.A.C. 11:17D-1.2, CHAPTER 17D. INSURANCE PRODUCER STANDARDS OF CONDUCT:
ADMINISTRATIVE PROCEDURES AND PENALTIES, Definitions.

463. N.J.A.C. 11:17D-2.1, CHAPTER 17D. INSURANCE PRODUCER STANDARDS OF CONDUCT:
ýADMINISTRATIVE PROCEDURES AND PENALTIES, Procedures for the imposition of administrative penalties.

464. NJ.A.C. 11:1 7E-1.5, CHAPTER 17E. PERSONS EMPLOYED I1N THE BUSINESS OF INSURANCE,
Commissioner's action, order and scope of waiver.

465. NJ.A.C. 11.20-2.2, CHAPTER 20. INDIVIDUAL HEALTH COVERAGE PROGRAM, Definitions.

466. NJ.A.C. 11:20-2.12, CHAPTER 20. INDIVIDUAL HEALTH COVERAGE PROGRAM, Assessments for
administrative expenses and organizational and operating expenses.

46.7. NJA.C. 11:20-11.7, CHAPTER 20. INDIVIDUAL HEALTH COVERAGE PROGRAM, Hearings.

468. N.JA.C. 11:20-20.2, CHAPTER 20. INDIVIDUAL HEALTH COVERAGE PROGRAM, Appeals
procedures.

469. N.J.A.C. 11:20-23.1, CHAPTER 20. INDIVIDUAL HEALTH COVERAGE PROGRAM, Purpose and scope.

470. NJ.A.C. 11:20-23.2, CHAPTER 20. INDIVIDUAL HEALTH COVERAGE PROGRAM, Public notice
regarding proposed rulemaking.
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47 1. N.J.A.C. 11:20-23.3, CHAPTER 20. INDIVIDUAL HEALTH COVERAGE PROGRAM, Extension of the
public comment period.

- 472. N.J.A.C. 11:20-23.4, CHAPTER 20. INDIVIDUAL HEALTH COVERAGE PROGRAM, Conducting a public
hearing.

473. N.JA. C. 11:20-23.7, CHAPTER 20. INDIVIDUAL HEALTH COVERAGE PROGRAM, Board mailing list
of interested parties.

474. N.J.A. C.' 11:21-2.8, CHAPTER 21. SMALL EMPLOYER HEALTH BENEFITS PROGRAM, Assessments
for administrative and operating expenses.

475. N.JA.C. 11:21-2.17, CHAPTER 21. SMALL EMPLOYER HEALTH BENEFITS PROGRAM, Appeals.

476. N.J.A.C. 11:21-4.2, CHAPTER 2 1. SMALL EMPLOYER HEALTH BENEFITS PROGRAM, Certification or
filing of forms.

477. NJ.A.C. 11:21-9.5, CHAPTER 21. SMALL EMPLOYER HEALTH BENEFITS PROGRAM, Informational
filing procedures.

478. NJA.C. 11:21-13.5, CHAPTER 21. SMALL EMPLOYER HEALTH BENEFITS PROGRAM, Review and
approval of-a- request-to withdraw.

479. N.JA. C. 11:21-15.7, CHAPTER 21. SMALL EMPLOYER HEALTH BENEFITS PROGRAM, Hearings.

480. N.J-A.C. 11:21-21.6, CHAPTER 21. SMALL EMPLOYER HEALTH BENEFITS PROGRAM, Violations
and penalties.

481. N.IA.C. 11"21-23.2, CHAPTER 21. SMALL EMPLOYER HEALTH BENEFITS PROGRAM, Public notice-
regarding proposed rulemaking.

482. N.J.A.C. 11:21-23.3, CHAPTER 21. SMALL EMPLOYER HEALTH BENEFITS PROGRAM, Extension of
the public comment period.

483. N.J.A&. 11:21-23.4,-CHAPTER 21. SMALL-ENtPLOYER HEALTH-BENEFITS PROGRAM, Conducting a
public hearing.-

484. NJ.A.C. 11:22-4.3, CHAPTER 22. HEALTH BENEFIT PLANS, License requirement.

485. N.J.A.C. 11:22-4.5, CHAPTER 22. HEALTH BENEFIT PLANS, Application review procedures.

486. N.J.A.C. 11:22-4.10, CHAPTER 22. HEALTH BENEFIT PLANS, Suspension or revocation.

487. N.J.A. C. 11:24-2.1.5, CHAPTER 24. HEALTH MAINTENANCE ORGANIZATIONS, Hearings.

488. N.J.A.C. 11:24-8.7, CHAPTER 24. HEALTH MAINTENANCE ORGANIZATIONS, External appeals
process.

489. N.J.A.C. 11:24A-2. 7, CHAPTER 24A. HEALTH CARE QUALITY ACT APPLICATION TO INSURANCE
COMPANIES, HEALTH SERVICE CORPORATIONS, HOSPITAL SERVICE CORPORATIONS, AND MEDICAL
SERVICE CORPORATIONS,;Violations.

490. N.J.A.C. 11:24A-4.16, CHAPTER 24A. HEALTH CARE QUALITY ACT APPLICATION TO INSURANCE
COMPANIES, HEALTH SERVICE CORPORATIONS, HOSPITAL SERVICE CORPORATIONS, AND MEDICAL
SERVICE CORPORATIONS, Reporting of quality outcome measures and compensation arrangements.

491. N.J.A.C. 11:24A-5. 1, CHAPTER 24A_ HEALTH CARE QUALITY ACT APPLICATION TO INSURANCE
COMPANIES, HEALTH SERVICE CORPORATIONS, HOSPITAL SERVICE CORPORATIONS, AND MEDICAL
SERVICE CORPORATIONS, General requirements.

492. N.J.A.C. 11:24B-1.4, CHAPTER 24B. ORGANIZED DELIVERY SYSTEMS, CODS: suspension or

revocation of a certification.

493. N.J.A.C. 11:24B-1.6, CHAPTER 24B. ORGANIZED DELIVERY SYSTEMS, CODS: penalties.

494. N.J.A.C. 11:24C-2.8, CHAPTER 24C. MANAGED CARE PLANS, Department review: minimum standards
for designation.
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495. N.J.A.C. 11:24C-2.10, CHAPTER 24C. MANAGED CARE PLANS, Loss of designation as a home treatment
provider.

496. N.J.A.C. 12:5-1-3, CHAPTER 5. AUDITS, Audit resolution procedures.

497. N.J.A.C. 12:16-22.4, CHAPTER 16. CONTRIBUTIONS, RECORDS AND REPORTS, Formal hearing.

498. N.J.A.C. 12:42-1.5, CHAPTER 42. WORKFORCE INVESTMENT ACT RULES, Appeal of local level
decisions to the State.

499. N.J.A. C. 12:42-1.6, CHAPTER 42. WORKFORCE INVESTMENT ACT RULES, Review procedures for
matters initiated at the State level.

500. N.J.A. C. 12:42-I. 7, CHAPTER 42. WORK-FORCE INVESTMENTACT RULES, Review procedures for
matters before the State Board.

501. N.J.A. C. 12:45-1.16, CHAPTER 45. -DIVISION OF VOCATIONAL REHABILITATION SERVICES,
Appeal of vocational rehabilitation decision by applicant or recipient.

502. N.J.A.C.' 12:55-1.8,-CHAPTER 55. WAGE PAYMENTS, Hearings.

503. N.JA. C. 12:56-1 6, CHAPTER 56. WAGE AND HOUR, Hearings.

504. N.J.A.C. 12:60-7.3, CHAPTER 60. PREVAILING WAGES FOR PUBLIC WORKS, Conditions of
debarment.

505. NJ.A.C. 12:60-7.4, CHAPTER 6&.'P!REVAILING WAGES FOR PUBLIC WORKS; Notification of
debarment.

506. N.J.A.C. 12:60-8:6, CHAPTER 60. PREVAILING WAGES FOR PUBLIC WORKS, Hearings.

'507. N.JA. C. 12:62-1.3, CHAPTER 62. PUBLIC WORKS CONTRACTOR REGISTRATION, Administration
and enforcement.

508. N.J.A. C. 12:62-2.6,-CHAPTER-62. PUBLIC WORKS CONTRACTORREGISTRATION, Appeals.

509. N.J.A.C.-72-:63-4.2, CHAPTER 63-7NOTIFICATION CONCERNING-HEALTH BENEFITS PLANS,
tHearings.

510. N.J.A.C. 12:64-4.5, CHAPTER 64. PREVAILING WAGES FOR BUIDING SERVICES, Hearings.

511. N.J.A.C. 12:90-9.1, CHAPTER 90-. BOILERS, PRESSURE VESSELS AND REFRIGERATION, Violations.

512. N.J.A.C. 12:l10&6.9, CHAPTER 110. OCCUPATIONAL SAFETY AND HEALTH PROCEDURAL
STANDARDS FOR PUBLIC EMPLOYEES, Hearing processes.

513. N.J.A.C. 12:112-5.1, CHAPTER 112. OCCUPATIONAL SAFETY AND HEALTH REVIEW
COMMISSION RULES OF PROCEDURE, Hearings.

514. NJ.A.C. 12:120-8.2, CHAPTER 120. ASBESTOS LICENSES AND PERMITS, Appeals.

515. NJ.A.C. 12:120-9.1, CHAPTER 120. ASBESTOS LICENSES AND PERMITS, Documents referred to by
reference.

516. N.J.A.C. 12:121-4.8, CHAPTER 121. LICENSING OF CRANE OPERATORS, License duration.

517. N.JA.C. 12:121 6.1, CHLAPTER 121. LICENSING OF CRANE OPERATORS, Suspension or revocation of a
crane operator's license or refusal to grant a license.

518. N.JA.C. 12:121-8.1, CHAPTER 121. LICENSING OF CRANE OPERATORS, Hearings.

519. NJ.A.C. 12:122-4.2, CHAPTER. 122. CUTTING AND GRINDING OF MASONRY, Hearings.

520. N.JA.C. 12:190-12.2, CHAPTER 190. EXPLOSIVES, Hearings.

521. N.J.A.C. 12:194-6.2, CHAPTER 194. MODEL ROCKETRY, Hearings.

522. N.J.A.C. 12:196-1.14, CHAPTER. 196. SAFE DISPENSING OF RETAIL GASOLINE, Hearings.
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523. N.J.A.C. 12:210-1.8, CHAPTER 210. APPAREL INDUSTRY REGISTRATION, Hearings.

524. 7V.J.A. C. 12:2-35-8.4, CHAPTER 235. RULES OF THE DIVISION OF WORKERS' COMPENSATION,

Investigation of discrimination complaints; appeal procedures.

525. N.J.A. C. 12A.':2-1. 16, CHARTER 2. GRANT PROGRAMS, Appeals.

526. N-1-A C. 12A:2A-2.13, CHAPTER 2A. COMMISSION ASSISTANCE PROGRAMS, Appeals.

527. N.J.A.C. 12A.4-12.2, CHAPTER 4. POLICY AND PROCEDURE FOR CONTRACTS AND AGREEMENTS
FOR THE PURCHASE OF GOODS AND SERVICES, Procedure for debarment, disqualification and suspension.

528. N.J.A. C. 12A:4-12.8, CHAPTER 4. POLICY AND PROCEDURE FOR CONTRACTS AND AGREEMENTS
FOR THE PURCHASE OF GOODS AND SERVICES, Procedures, period and scope of suspension.

529. N.J.A.C. 12A:120-2.12, CHAPTER 120: URBAN ENTERPRISE ZONE AUTHORITY, Procedure for
appealing denial of recertification or conditional recertification.

530- N.J.A.C. 12A: 130-I.11, CHAPTER 130: ATLANTIC CITY CONVENTION CENTER AUTHORITY,
Construction and amendment.

531. NJA.C._12A_:130-2.8, CHAPTER 130. ATLANTIC CITY CONVENTION-CENTER AUTHORITY,
Construction and-amendment.

532. N.J.A:C. 12A:13-0-3.4, CHAPTER 130. ATLANTIC CITY CONVENTION CENTER AUTHORITY, Dispute
resolutionprocedures.

533. N.J.A.C. 12A:130-3.5, CHAPTER 130. ATLANTIC CITY CONVENTION CENTER AUTHORITY,
Construction and amendment.

534. N.J.A.C. 13:1-3.7, CHAPTER 1. POLICE TRAINING COMMISSION, Suspension or revocation of
certification.

535. N.J.A.C. 13:1-4.5, CHAPTER 1. POLICE TRAINING COMMISSION, Certification.

536. N.J.A.C. 13:1-5.3, CHAPTER 1. POICE-TRAINING-COMMISSION, Revocation ofcertification_

-537. N.J.A.C. 13:1- 7.1, CHAPTER 1. POLICE TRAINING COMMISSION, School directors.

538. N.J.A.C. 13:1-9.4, CHAPTER 1. POLICE TRAINING COMMISSION, Notice of hearing.

539. N.J.A.C. 13:1-9.5, CHAPTER 1. POLICE TRAINING COMMISSION, Conduct of hearing.

540. N.J.A.C. 13:2-42.5, CHAPTER 2. DIVISION OF ALCOHOLIC BEVERAGE CONTROL, No right to a
hearing.

541. N..J.A.C. 13:2-43.6, CHAPTER 2. DIVISION OF ALCOHOLIC BEVERAGE CONTROL, Right to a hearing.

542. N.J.A.C. 13'.3-5.3, CHAPTER 3. OFFICE OF AMUSEMENT GAMES CONTROL, Conduct of hearing.

543. N.J.A.C. 13:3-6.4, CHAPTER 3. OFFICE OF AMUSEMENT GAMES CONTROL, Appeals.

544. N.J.A. C. 13:18-11.6, CHAPTER 18. EXECUTIVE AND ADMINISTRATIVE SERVICE, Extension of the
public comment period.

545. N.J.AC. 13:18-11.7, CHAPTER 18. EXECUTIVE AND ADMINISTRATIVE SERVICE, Conducting a
public hearing.

546. N.J-A. C. 13:19, CHAPTER 19. DRIVER MANAGEMENT BUREAU, 13, Chapter 19 -- ChapterNotes.

547. NJ.A.C. 13:20-2.19, CHAPTER 20. ENFORCEMENT SERVICE, Hearing procedures.

548. N.J.A.C. 13:20-37.10, CHAPTER 20. ENFORCEMENT SERVICE, Denial or suspension of elevated vehicle*
approval certificate; suspension of vehicle registration.

549. N.J.A.C. 13:'20-43.18, CHAPTER 20. ENFORCEMENT SERVICE, Suspension or revocation of emission
inspector license; retraining and retesting; suspension pending hearing; schedule of penalties.
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550. N.J.A.C. 13:20-43.30, CHAPTER 20. ENFORCEMENT SERVICE, Hearing procedures; third party emission
inspector training programs.

551. NJ.A. C. 13:20-44.24, CHAPTER 20. ENFORCEMENT SERVICE, Hearing procedures.

552. N.JA.C. 13:20-45.21, CHAPTER 20. ENFORCEMENT SERVICE, Hearing procedures.

553. NJ.A.C. 13:20-4 7.23, CHAPTER 20. ENFORCEMENT SERVICE, Hearing procedures.

554. N.J4A. C. 13:21-15.14, CHAPTER 21. LICENSING SERVICE, Hearings..

555. N.J.A.C. 13:21-21.20, CHAPTER 21. LICENSING SERVICE, Hearing procedures;

556. N.J.A.C. 13:21-22.13, CHAPTER 21. LICENSING' SERVICE, Seizure of a salvage motor vehicle.

557. N.J.A.C. 13:21-22.19, CHAPTER 21. LICENSING SERVICE, Hearing procedures.

558-N.J.A.C. 13:21-23.3, CHAPTER 21. LICENSING SERVICE, Driver testing and licensing; initial licenses;
license transfers; renewals; upgrades; issuance; penalties for false information; reciprocity.

559. N.J.A.C. 13:23-2.1-2, CHAPTER 23. DRIVING SCHOOLS, Denial, suspension or-revocation of license.

560. N.J.4._C. 13:23-2.36, CHAPTER 23. DRIVING SCHOOLS, Authorized agents; certificates- denial,suspension
-or revocation of certificate.

561. N.J.A.C. 13:23-3.12, CHAPTER 23. DRIVING SCHOOLS, Revocation, suspension or refusal to issue or
renew instructors license.

562. N.JA.C. 13-23-5.20, CHAPTER 23. DRIVING SCHOOLS, Hearing procedures.

563. NJ.A.C. 13:24-2.7, CHAPTER 24. EQUIPMENT FOR EMERGENCYVEHICLES AND OTHER
SPECIFIED VEHICLES, Permit cancellation or revocation.

564. N.J.A.C. 13:24-3.8, CHAPTER 24. EQUIPMENT FOR EMERGENCY VEHICLES AND OTHER
SPECIFIED VEHICLES, Revocation of permit.

565. L.J.AzC. -1-24-4.5, CHAPTERt24. -EQUIRMENT FOR EMERGENCY VEHICLES ANDYOTHER
SPECIFIED VEHICLES,-Revocation:of permit.

566. N.JA.C. 13:24-5.6, CHAPTER 24. EQUIPMENT FOR EMERGENCY VEHICLES AND-OTHER
SPECIFIED VEHICLES, Revocation of identification card (permit).

567. N.J.A.C. 13:24-6.5, CHAPTER 24. EQUIPMENT FOR EMERGENCY VEHICLES AND OTHER
SPECIFIED VEHICLES, Revocation of permit.

568. N.J.A.C. 13:24-7.6, CHAPTER 24. EQUIPMENT FOR EMERGENCY VEHICLES AND OTHER
SPECIFIED VEHICLES, Revocation of permit.

569. N.J.A.C. 13:24-8.6, CHAPTER 24. EQUIPMENT FOR EMERGENCY VEHICLES AND OTHER
SPECIFIED VEHICLES, Revocation of identification card (permit).

570. N.J.A.C. 13:27-4A.5, CHAPTER 27. NEW JERSEY STATE BOARD OF ARCHITECTS, Audit of continuing
education.

571. N.JA.C. 13:28-6.1, CHAPTER 28. BOARD OF COSMETOLOGY AND HAIRSTYLING, Compliance with
laws and rules.

572. N.JA.C. 13:29-5.8, CHAPTER 29. NEW JERSEY STATE BOARD OF ACCOUNTANCY, Committee
action on reviewed reports.

573. N.J.A.C. 13:30-8.16, CHAPTER 30. NEW JERSEY BOARD OF DENTISTRY, Opportunity to be heard.

574. N.J.A. C. 13:31-4.1, CHAPTER 31. BOARD.OF EXAMINERS OF ELECTRICAL CONTRACTORS,
Limited telecommunications wiring exemption.

575. NJ.A.C. 13:31A-1.9, CHAPTER 31A. FIRE ALARM, BURGLAR ALARM AND LOCKSMITH
LICENSEES AND BUSINESSES, Suspension, revocation or refusal to issue or renew license.
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576. N.J.A.C. 13:34-1.7, CHAPTER 34. BOARD OF MARRIAGE AND FAMILY THERAPY EXAMINERS,
Hearings to conform to law.

577. N.J.A.C. 13:35-1.5, CHAPTER 35. BOARD OF MEDICAL EXAMINERS, Registration and permit
requirements for graduate medical education programs in medicine or podiatry.

578. N.J.A.C. 13:35-2A.14, CHAPTER 35. BOARD OF MEDICAL EXAMINERS, -Prescriptive authorization.

579. N.J.A.C. 13.35-2B.6, CHAPTER 35. BOARD OF MEDICAL EXAMINERS, Refusal to issue, suspension or
revocation of license.

580. N.J.A.C. 13:35-8.18, CHAPTER 35. BOARD OF MEDICAL EXAMINERS, Violation of the Rules.

581. N.J.A.C. 13:35-13.15, CHAPTER 35. BOARD OF MEDICAL EXAMINERS, Suspension, revocation or
refusal to renew license.

582. N.J.A.C. 13:37-5.9, CHAPTER 37. NEW JERSEY BOARD OF NURSING, Self-reporting.

583. NJ.A.C. 13:37'-14.15, CHAPTER 37. NEW JERSEY BOARD OF NURSING, Duties and powers of the.
Board.

584. N.J.A.C. 13:39-1.5, CHAPTER 39. STATE BOARD- OF PHARMACY, Opportunity to-be heard.

585. N.J.A.C. 13.:42-3.3, CHAPTER 42. BOARD OF PSYCHOLOGICAL EXAMINERS, Limitation, suspension
or revocation of permit by Board.

586. N.J.A.C. 13:44C-0.1, CHAPTER 44C. AUDIOLOGY AND SPEECH-LANGUAGEYPATHOLOGY
ADVISORY COMMITTEE, Suspension and revocation of license.

587. N.JA. C. 13:44E-2: 10, CHAPTER 44E. STATE BOARD OF CHIROPRACTIC EXAMINERS, Right-to a

hearing..

588. N.JA.C. 13:44F-4.3, CHAPTER 44F. STATE BOARD OF RESPIRATORY CARE, Refusal to issue,
suspension or revocation of license.

589. N.-J-A. C. 13:44G-44,-CHAPTER 44G. STATE BOARD-OF SOC1AL--WO EYXAMINERS, Refusal to issue,
suspension or revocation of license or certification.

590. N.J.A.C. 13.44J-13.1, CHAPTER 44J. CEMETERIES, Application for certificate.of-authority.

591. N.I..4. C. 13:45-1.4, CHAPTER 45. ADMINISTRATIVE HEARINGS IN THE DIVISION OF CONSUMER
AFFAIRS, Practice where rules do not govern.

592. N.JA.C. 13:45-4.1, CHAPTER 45. ADMINISTRATIVE HEARINGS IN THE DIVISION OF CONSUMER
AFFAIRS, Hearing to conform to law.

593. N.JA.C. 13:45A-12.3, CHAPTER 45A. ADMINISTRATIVE RULES OF THE DIVISION OF CONSUMER
AFFAIRS, Required practices related to the health of animals and fitness for sale and purchase.

594. NJ.A.C. 13:45A-I7.9, CHAPTER 45A. ADMINISTRATIVE RULES OF THE DIV0SIONOFCONSUMER

AFFAIRS, Refusal to issue, suspension or revocation of registration; hearing; other sanctions.

595. N.J.A.C. 13:45A-20.2, CHAPTER 45A. ADMINISTRATIVE RULES OF THE DIVISION OF CONSUMER
AFFAIRS, Registration.

596. N.JA.C. 13:45A-26.10, CHAPTER 45A. ADMINISTRATIVE RULES OF THE DIVISION OF CONSUMER
AFFAIRS, Notification and scheduling of hearings.

597. N.J.A.C. 13:45A-26E.10, CHAPTER 45A. ADMINISTRATIVE RULES OF THE DIVISION OF
CONSUMER AFFAIRS,Notification and scheduling of hearings.

598. N.J.A.C. 13:45A-26F.12, CHAPTER 45A. ADMINISTRATIVE RULES OF THE DIVISION OF
CONSUMER AFFAIRS, Notification of scheduling of hearings.

599. N.JA.C. 13.'45D-3.3, CHAPTER 45D. TELEMARKETING: DO NOT CALL, Disclosure statement.

10 ) 600. NJ.A.C. 13:4 7-12.1, CHAPTER 47. RULES OF LEGALIZED GAMES OF CHANCE, Date and place.
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601. N.J.A.C. 13:47-13.6, CHAPTER 47. RULES OF LEGALIZED GAMES OF CHANCE, Approval; time
limitations; renewal; fees.

602. N.J.A.C. 13.:47A-13.1, CHAPTER 47A. BUREAU OF SECURITIES, Scope of Rules of Practice.

603. N.J.A.C. 13.:47B-1.24, CHAPTER 47B. SCALES, INSTRUMENTS AND DEVICES; WEIGHTS AND
MEASURES, Registry for security sealing devices.

604. N.J.A.C. 13:47F-1.5, CHAPTER 47F. FEES FOR THE REGISTRATION, INSPECTION AND TESTING OF
WEIGHING AND MEASURING DEVICES, County and municipal weights -and measures authority.

605. N.J.A.C. 13:48-3.2, CHAPTER 48. CHARITABLE FUND RAISING, When registration deemed accepted;
failure to satisfy registration requirements; notice and hearing.

606. N.J.A. C. 13-48-9.3, CHAPTER 48. CHARITABLE FUND RAISING, Failure to satisfy contract requirements;
notice and hearing.

607. N.J.A.C. 13:48-13.3, CHAPTER 48. CHARITABLE FUND RAISING, Grounds for denial, suspension or

revocation of any registration.

608. N.J.A. C. 13:48-14. 1, CHAPTER 48. CHARITABLE FUND RAISING, Civil penalties; alternative remedies.

609. N.J.A. C. 13:49-8.1, CHAPTER 49. STATE MEDICAL EXAMIINER, Enforcement of eligibility standards.

610. NJ.A.C. 13:55-1.12, CHAPTER 55. PRIVATE DETECTIVES, Hearings.

611. N.J.A. C. 13:55A-8.3, CHAPTER 55A. SECURITY OFFICERS AND SECURITY OFFICER COMPANIES,
Notice and hearings.

-612. NJ.A.C. 13:55B-6.3, CHAPTER 55B. REGULATION OF BOUNTY HUNTERS, Notice and hearings.

613. N.JAC. 13:60-1.3, CHAPTER 60. MOTOR CARRIER SAFETY REGULATIONS, Definitions and general
requirements.

614. N.L.A.C. 13:61-1.9, CHAPTER 61. BOAT SAFETY COURSE, Hearings.

615. N.JA.C. 13162-1L6.J, CHAPTER-62. MOTOR VEHICLE -RACErTTRACK RULES, Hearings.

616. N-.JA.C. 13:64-1.7, CHAPTER 64. PERSONAL WATERCRAFT-OPhERATION, Revocation or suspension of
permits.

617. N.J.A.C. 13:73-3.1, CHAPTER 73. WORKERS' COMPENSATION INSURANCE COVERAGE FOR
HORSE RACING INDUSTRY EMPLOYEES, Powers of the Board.

618. N.JA.C. 13:73-6.2, CHAPTER 73. WORKERS' COMPENSATION INSURANCE COVERAGE FOR
HORSE RACING INDUSTRY EMPLOYEES, Hearing.

619.WN.JA.C. 13:74-5.12, CHAPTER 74. OFF-TRACK WAGERING AND ACCOUNT WAGERING, Hearing
requirement and, procedure.

620. N.J.A.C. 13:80-1.13, CHAPTER 80. SOLID AND HAZARDOUS WASTE INFORMATION AWARDS,
Appeals.

621. N.J.A.C 13:85-5.19, CHAPTER 85. MOTORCYCLE SAFETY EDUCATION PROGRAM, Notice of
noncompliance; revocation of approval to provide course at a location.

622. N.J.A.C, 13:88, CHAPTER 8.8. OFFICE OF INSURANCE FRAUD PROSECUTOR, 13, Chapter 88 --
Chapter Notes.

623. N.J.A.C. 13:88-1.3, CHAPTER 88. OFFICE OF INSURANCE FRAUD PROSECUTOR, Definitions.

624. N.J.A.C. 13:.88-1.8, CHAPTER 88. OFFICE OF INSURANCE FRAUD PROSECUTOR, Request for a
hearing.

625. N.J.A.C. 13:88-3, CHAPTER 88. OFFICE OF INSURANCE FRAUD PROSECUTOR, 13, Chapter 88,

Subchapter 3 Notes.

626. N.J.A.C. 14:1-8.1, CHAPTER 1. RULES OF PRACTICE, Contested case procedures.
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627. N.J.A. C. 14:7-2.5, CHAPTER 7. NATURAL GAS PIPELINES, Procedures to request an adjudicatory hearing

to contest an administrative order and notice of civil administrative penalty ass.

628. N.J.A.C. 14:9-6.3, CHAPTER 9. WATER AND WASTEWATER, Construction.

629. NJ.A. C. 14:9-6.7, CHAPTER 9. WATER AND WASTEWATER, Departmental and Board actions.

63 0. N.JA. C. 14:9-6.12, CHAPTER 9. WATER AND WASTEWATER, Contested case hearing, final joint
takeover order and administrative consent order (ACO).

631. N.J.A. C. 14:10-6.2, CHAPTER 10. TELECOMMUNICATIONS, Operator service providers and aggregators.

632. N.J.A.C. 14:10-9.3, CHAPTER 10. TELECOMMUNICATIONS, Public pay telephone service (PPTS).

633. N.J.A.C. 14:17-9.1, CHAPTER 17. RULES OF PRACTICE AND PROCEDURE OF THE OFFICE OF
CABLE TELEVISION, Contested case procedures.

634. N.JA.C. 14:18-4.5, CHAPTER 18. REGiJLATIONS OF CABLE TELEVISION, Compensation for taking
because of installation of cable television facilities.

'635. NJ.A.C. 14:18-13.5, CHAPTER I8. REGULATIONS OF CABLE TELEVISION, Cable television operator,
proposal.

636. N.J.A.C. 15:3-1.3, CHAPTER 3. RECORDS RETENTION, Systems of recording; rules; alteration, correction
and revision of records.

637. NJ.A.C. 15:3-6.6, CHAPTER 3. RECORDS RETENTION,iExclusions.

638. N.JA.C 15:20-2.4, CHAPTER 20. PUBLIC, SCHOOL AND COLLEGE LIBRARIES, Appeal-procedure.

639. NJ.A. C. 15:21-1.7, CHAPTER 21. STATE LIBRARY AID AND) GRANTS, Appeals procedure.

.640. N.JA.C. 15:21-2.13, CHAPTER 21. STATE LIBRARY AID AND GRANTS, Appeals procedure.

641. N.J.A.C. 15:21-11.12, CHAPTER 21. STATE LIBRARY AID AND GRANTS, Appeals procedures.

..642. N.J.A-C_ 15:22-1.18, CHAPTER 22. LIBRARY-NETWORK-;SERVICES, Appeals and hearing-process.

643. N.J.A.C. 15A:3-1.5, CHAPTER 3. OFFICE OF THE OMBUDSPERSON FOR THE INSTITUTIONALIZED
ELDERLY PRACTICE AND PROCEDURE RULES, Reporting requirements and complaint procedures under the
Mandatory Adult Abuse and Exploitation Reporting Law, N.J.SA. 52227G-7.1 et seq.

644. N.J.A.C. 15A:3-1.8, CHAPTER 3. OFFICE OF THE OMBUDSPERSON FOR THE INSTITUTIONALIZED
ELDERLY PRACTICE AND PROCEDURE RULES, Hindrance of Office or refusal to comply; penalties.

645. N.JA.C. 16:JA-1.4, CHAPTER IA. ADMINISTRATION, ORGANIZATION, RECORDS MANAGEMENT
.AND INFORMATION REQUESTS, Extension of the public comment period..

646. N.JA.C. 16:1A1.. 5, CHAPTER IA. ADMINISTRATION, ORGANIZATION, RECORDS MANAGEMENT

AND INFORMATION REQUESTS, Conducting a public hearing.

647. N.J.A.C. 16:6-3.3, CHAPTER 6. RELOCATION ASSISTANCE, Appeal of agency determination.

648. N.I.A. C. 16:25-11.1, CHAPTER 25. UTILITY ACCOMMODATION, Railroad crossings.

649. N.J.A.C. 16:41B-5. I, CHAPTER 41B. NEWSPAPER BOXES ON STATE HIGHWAY RIGHT-OF-WAY,
General requirements.

650:N.JA.C. 16:41C-5.7, CHAPTER 41C. ROADSIDE SIGN CONTROL AND OUTDOOR ADVERTISING,
Appeal of denial of application.

651. NJ.A.C. 16:41C-10.1, CHAPTER 41C. ROADSIDE SIGN CONTROL AND OUTDOOR ADVERTISING,
Notice, protests and hearings.

652. N.J.A.C. 16:47-4.33, CHAPTER 47. STATE HIGHWAY ACCESS MANAGEMENT CODE, Highway
improvement projects and permits.

653. N.J.A.C. 16:47-5.1, CHAPTER 47. STATE HIGHWAY ACCESS MANAGEMENT CODE, Requests for
change in classification.
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654. N.J.A.C. 16.47-5.5, CHAPTER 47. STATE HIGHWAY ACCESS MANAGEMENT CODE, Decision on
request for change in classification.

655. N.J.A.C. 16:4 7-6.9, CHAPTER 47. STATE HIGHWAY ACCESS MANAGEMENT CODE, Adoption.

656. N.J.A.C. 16:47-7.3, CHAPTER 4-7. STATE HIGHWAY ACCESS MANAGEMENT CODE, Decision.

657. N.J.A.C. 16:47-8.1, CHAPTER 47. STATE HIGHWAY ACCESS MANAGEMENT CODE, Protedure.

658. N.J.A.C. 16.47-8.4, CHAPTER 47. STATE HIGHWAY ACCESS MANAGEMENT CODE, State
Development and Redevelopment Plan-

659. N.J.A.C. 16:49-1.3, CHAPTER 49. TRANSPORTATION OF HAZARDOUS MATERIALS, General
requirements.

660. N.J.A.C. 16:50-9.4, CHAPTER 50. SMART MOVES PROGRAM, Appeals.

661. N.J-. C. 16:50-12.1, CHAPTER 50. SMART MOVES PROGRAM, Standards.

662. N.J.A.C. 16:53B-1.5, CHAPTER 53B. JURISDICTIONAL ASSIGNMENTS FOR RAILROAD OVERHEAD
BRIDGES, Hearings and procedures.

-663. N.JNA. C- 16.-.53B-1L 6;-C-HA-PTER_53B. JURISDICT-IONAL ASSIGNMENTS FOR RAILROAD OVERHEAD
BRIDGES,Railroad responsibilities,

664. NJ.A.C. 16:54, Appx. A, CHAPTER 54. LICENSING OF AERONAUTICAL FACILITIES, APPENDIX A.

665. N.J.A.C. 16:5541.6, CHAPTER 55. LICENSING OF AERONAUTICAL ACTIVITIES, Liability.

666. N.J.A.C. 16.i62-6.4, CHAPTER 62. AIR SAFETY AND ZONING, Permit review procedures.

667. NJ.A.C. 16:62-7.1, CHAPTER 62, AIR SAFETY AND ZONING, General provisions.

668. N.J.A.C. 16:64-6.6, CHAPTER 64. RULES OF THE NEW JERSEY MARITIME PILOT AND DOCKING
PILOT COMMISSION, Adjudicatory hearings.

-669. N.J.A.C. 16:64-8.11, CHtAPTER 64;-RULES-OF-THE:NEW-JERSEY MARITIME PILOT AND-DOCKING-
PILOT COMMISSION, Adjadicatory hearings.

670. N.J.A. C. 16:65-1. 1, CHAPTER 65-. TRANSPORTATION UTILITIES, Scope.

67 1. N.J.A.C. 16:65-2.2, CHAPTER 65. TRANSPORTATION UTILITIES, Service and notice of proceedings.

672. N.J.A.C. 16:74-2.3, CHAPTER 74. PROCEDURE FOR CLAIMS, Transmittal to Office of Administrative
Law (OAL).

673. N.J A.C. 16:83-2.3, CHAPTER 83. CONDUCT AND SAFETY OF THE PUBLIC IN THE USE OF NJ

TRANSIT EQUIPMENT AND FACILITIES, Disposition of application; appeal of denial.

674. N.J.A.C. 16:86-1.5, CHAPTER 86. ADVERTISING STANDARDS, Dispute resolution.

675. NJ.A.C. 17:1-1.3, CHAPTER 1. GENERAL ADMINISTRATION, Hearing request.

676. N.J.A.C. 17:2-1.7, CHAPTER 2. PUBLIC EMPLOYEES' RETIREMENT SYSTEM, Appeal from Board
decisions.

677. N.J.A: C. 177:3-1.7, CHAPTER 3. TEACHERS' PENSION AND ANNUITY FUND, Appeal from Board
decisions.

678. N.J.A.C. 17:4-1.7, CHAPTER 4. POLICE AND FIREMEN'S RETIREMENT SYSTEM, Appeal from Board
decisions.

679-. N.J.A.C. 17:5-1.6, CHAPTER 5: STATE POLICE RETIREMENT SYSTEM, Appeal from board decisions.

680. N.J.A.C. 17:9-10.13, CHAPTER 9. STATE HEALTH BENEFITS PROGRAM, Protest.

681. N.J.A. C. 17:11-8.1, CHAPTER 11. STATE LEASING AND SPACE UTILIZATION, Informal hearings;
subject matter.
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682. N.J.A.C. 17:12-3.1, CHAPTER 12. DIVISION OF PURCHASE AND PROPERTY: PURCHASE BUREAU
AND CONTRACT COMPLIANCE AND ADMINISTRATION UNIT; SURPLUS PROPERTY UNIT, COMPUTER
DISTRIBUTION PROGRAM, Informal hearings; subject matter.

683. N.J.A.C. 17:12-4.5, CHAPTER 12. DIVISION OF PURCHASE AND PROPERTY: PURCHASE BUREAU
AND CONTRACT COMPLIANCE AND ADMINISTRATION UNIT; SURPLUS PROPERTY UNIT, COMPUTER
DISTRIBUTION PROGRAM, Resolution of complaints.

684. N.J.A.C. 17:12-6.1, CHAPTER 12. DIVISION OF PURCHASE AND PROPERTY: PURCHASE BUREAU
AND CONTRACT COMPLIANCE AND ADMINISTRATION UNIT; SURPLUS PROPERTY UNIT, COMPUTER
DISTRIBUTION PROGRAM, Purpose and scope.

685. N.J.A.C. 17:17-1.13, CHAPTER 17. RESIDENTIAL HOUSING MANAGEMENT BOARD, Administrative
appeals procedure.

686. N.JA. C. 17:19-4.2, CHAPTER 19. CLASSIFICATION AND PREQUALIFICATION OF FIRMS, Requests
for hearings; hearing procedures;, time limitations- K

687. N.JLA.C. 17:20-3.1, CHAPTER 20. RULES OF THE LOTTERY COMMISSION, Disputes over ownership or
validity of winning lottery tickets.

68. N.J.A. C. 1 7T20-5. 1, CHAPTER 20. RULES OF THE LOTTERY COMMISSION, Reasons for denial,
revocation, suspension, renewal rejection or imposition of civil penalties.

689. NJA.C. 17:20-5.4, CHAPTER_20. RULES OF THE LOTTERY COMMISSION, Hearings.

690. NJ.A.C. 17:20-11.1, CHAPTER 20. RULES OF THE LOTTERY COMMISSION, Public notice regarding
proposed rulemaking.

691. N.J.A.C. 17:20-11.2, CHAPTER 20. RULES OF THE LOTTERY COMMISSION, Public comments
regarding existing rules and proposed rulemaking.

692. N.-J.A.C. 17:20-11.3, CHAPTER 20. RULES OF THE LOTTERY COMMISSION, Division rulemaking
'calendar.

693. N.J.A.C. 17-20-1-1.5, CHAPTER 20. RULES OF THE LOTTERY COMMISSION, Ex tension of the public
comment period.

694. N.J.A. C. 17:20-11.6, CHAPT-ER 20. RULES OF THE LOTTERY COMMISSION, Conducting of a public
hearing.

695. N.J.A.C. 17:20-11.7, CHAPTER 20. RULES OF THE LOTTERY COMMISSION, Petitions for rulemaking.

696. N.J.A.C. 17:20-11.9, CHAPTER 20. RULES OF THE LOTTERY COMMISSION, Division actions upon
receipt of petition.

697. N.J.A. C. 17:25-1.7, CHAPTER 25. COLLECTION OF DEBTS, Referral to the Office of Administrative Law;
hearing.

698. N.J.A.C. 1.7:2 7-10.9, CHAPTER 27. AFFIRMATIVE ACTION RULES, Enforcement; violations.

699. N.J.A.C. 17:42-1.7, CHAPTER 42. OFFSET OF STATE LOTTERY PRIZES TO SATISFY OVERDUE
CHILD SUPPORT PAYMENTS AND OVERPAYMENTS IN CERTAIN PUBLIC ASSISTANCE PROGRAMS,
Right to hearing.

700. N.J.A.C. 17:43-1.7, CHAPTER 43. OFFSET OF STATE LOTTERY PRIZES TO SATISFY DEFAULTED
FEDERAL AND STATE STUDENT LOANS, Right to hearing.

701. N.JA.C. 18.:5-6.21, CHAPTER 5. CIGARETTE TAX ACT RULES, Hearing of suspension or revocation of
license.

702. N.J.A.C. 18:6- 6.6, CHAPTER 6. UNFAIR CIGARETTE SALES ACT, Hearing of suspension or revocation of
license.

703. N.J.A.C. 18:12-4.3, CHAPTER 12. LOCAL PROPERTY TAX: GENERAL, Appeals from Director's
disapproval of contract.
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704. N.J.A.C. 18:18-.1, CHAPTER 18. MOTOR FUELS TAX, Words and phrases defined.

705. N.J.A. C. 18:18-2-4, CHAPTER 18. MOTOR FUELS TAX, Request for hearing upon refusal to grant license.

706. N.J.A.C 1&.18-2.5, CHAPTER 18. MOTOR FUELS TAX, Revocation and cancellation of license.

707. N.J.A.C. 18:18-2.6, CHAPTER 18. MOTOR FUELS TAX, Hearings.

708. N.J.A.C. 18:18-2.10, CHAPTER 18. MOTOR FUELS TAX, Nature of hearings.

709. N.J.A.C. 18:19-5.5,-CHAPTER 19. MOTOR FUELS--RETAIL SALES, Suspension and revocation of license.

710. N.J.A;C. 18:35-70.6, CHAPTER 35: NEW JERSEY GROSS INCOME TAX, Administrative resolution;
claimant agency proceedings.

711. N.J.A.C. 18:40-1.1, CHAPTER 40. DOMESTIC SECURITY FEE, Scope.

712. NJ.A.C. 19:3-4.3, NEW JERSEY MEADOWLANDS COMMISSION, Filing of current statements of
qualification and supporting data.

713. N.JA.C. 19.:4-4.19, NEW JERSEY MEADOWLANDS COMMISSION, Appeals.

714. N.J.A. C. 19:9-2.11, NEW JERSEY TURNPIKE AUTHORITY, Pro-cedure toresolve protested-applications
for, and awards of, licenses to cross.

715. N.J.A.C. 19:9-2.12, NEW JERSEY TURNPIKE AUTHORITY, Procedures to resolve protested solicitations
and awards.

716. NJ.A.C. 19:9-3.1, NEW JERSEY TURNPIKE AUTHORITY, Towing rates on the Turnpike and the Parkway.

717. N.J.A. C. 19:9-3.2, NEW JERSEY TURNPIKE AUTHORITY, Road service rates on the Turnpike and
Parkway.

718. N.JA. C. 19:9-8.4, NEW JERSEY TURNPIKE AUTHORITY, Procedures, period of debarment, and scope of
debarment affecting the debarment of a person(s).

719. N-J..C. 19:9-&7,-NEWJERSEY -T-URNPIKE AUTHORITY; Procedures, period of-suspension -and scope of

suspension affecting the suspension 'of a person(s).

720. N.J.A. C. 19:13-3.7, PUBLIC EMPLOYMENT RELATIONS COMMISSION, Evidentiary hearings.

721. NJ.A.C. 19:25-15.65, ELECTION LAW ENFORCEMENT COMMISSION, Complaints alleging violation-of
general election expenditure limit.

722. N.JA.C. 19:25-16*48, ELECTION LAW ENFORCEMENT COMMISSION, Complaint alleging violation of
primary election expenditure limit.

723. N.J.A.C. 19:25-17. 1, ELECTION LAW ENFORCEMENT COMMISSION, Opportunity for hearing.

724. N.J.A.C. 19:25-19.6A, ELECTION LAW ENFORCEMENT COMMISSION, Opportunity for hearing.

725. N.JA.C. 19:25-2018A, ELECTION LAW ENFORCEMENT COMMISSION, Opportunity for hearing.

726. N.J.A.C. 19:25-23.2 7, ELECTION LAW ENFORCEMENT COMMISSION, Appeal of certification decision.

727. N.J.A.C. 19:25-23.48, ELECTION LAW ENFORCEMENT COMMISSION, Conduct of the hearing.

728. N.J.A. C. 19:25-25. 10, ELECTION LAW ENFORCEMENT COMMISSION, Opportunity for hearing&

729. N.J.A. C. 19:25-26.8, ELECTION LAW ENFORCEMENT COMMISSION, Opportunity for hearing.

730. N.J.A.C. 19:30-3.6, NEW JERSEY ECONOMIC DEVELOPMENT AUTHORITY, Failure to comply.

731. N.J.A.C. 19:32-1.17, NEW JERSEY SCHOOLS DEVELOPMENT AUTHORITY, Appeals.

732. N.J.A.C. 19:34A-1.9, NEW JERSEY SCHOOLS DEVELOPMENT AUTHORITY, Appeals.

733. N.J.A.C. 19:36-6.7, NEW JERSEY SCHOOLS DEVELOPMENT AUTHORITY, Appeals.

734. NJ.A.C. 19:37-1.6, NEW JERSEY SCHOOLS DEVELOPMENT AUTHORITY, Appeals.
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735. N.J A.C. 19.38-4.1, NEW JERSEY SCHOOLS DEVELOPMENT AUTHORITY, Scope and purpose.

736. N.J.A.C. 19:38A-4.9, NEW JERSEY SCHOOLS DEVELOPMENT AUTHORITY, Appeal process.

737. N.J.A.C. 19.61-3.1, STATE ETHICS COMMISSION, Allegations; procedure.

738. N.J.A.C. 19: 75-2.1, SOUTH JERSEY TRANSPORTATION AUTHORITY, Routes of travel; generally.

739. N.J.A.C. 19:75- 7.5, SOUTH JERSEY TRANSPORTATION AUTHORITY, Appeals.

740. N.J.A.C. 19:76-6.6, SOUTH JERSEY TRANSPORTATION AUTHORITY, Appeals.

741. N.J.A.C. 19:40-1-3, SUBTITLE K. CASINO CONTROL COMMISSION/CASINO REINVESTMENT
DEVELOPMENT AUTHORITY, Construction and amendments.

742. N.J4A. C. 19:42-7.1, SUBTITLE K. CASINO CONTROL COMMISSION/CASINO REINVESTMENTI

DEVELOPMENT AUTHORITY, Hearings on regulations.

743. NJ.A.C. 19:47-8.4, SUBTITLE K. CASINO CONTROL COMMISSION/CASINO REINVESTMENT
DEVELOPMENT AUTHORITY, New games; requirements and procedures for application, declaratory ruling, test or
experiment, and-final approval of new authorized game.

744. N.JM. C-49-65-2:-7, SUBTITLE K. CASINO-CONTROL COMMISSION/CASINO'REINVESTMENT
DEVELOPMENT AUTHORITY, Public hearing.

LexisNexis (R) Notes:

OPINIONS OF ATTORNEY GENERAL

1. FORMAL OPINION No. 7 -- 1978, 1978 N.J. AG LEXIS 6.

2. FORMAL OPINION No. 6-- 1979, 1979 N.J. AG LEXIS 22.

3.-FORMAL OPINION-No. 10 -- 197-9,1979 N.J. AG-LEXIS 18.

4": FORMAL OPINION No 5 -- 1979, 1979 N.J. AG LEXIS 13.

CASE NOTES

1. Contested case under the Administrative Procedure Act (APA), N.J. Stat. Ann. § 52:14B-2(b), includes those
disputes where by statute or constitutional provision a hearing is required before a State agency to determine rights,
duties, obligations, privileges, benefits,'or other legal relations of specific parties; to determine whether a contested case
exists under the APA,-the following three questions must be addressed: (1) is a hearing required by statute or
constitutional provision; (2) will the hearing adjudicate rights, duties, obligations, privileges, benefits or other legal
relations; and (3) are specific-parties involved rather than large segments of the pubh-ic? Division of State Police v.
Maguire, 368- NJ. Super. 564, 847 A,2d 614, 2004 N.J. Super. LEXIS 167 (App.Div. 2004).

2. Because the regulatory proceedings before respondent, the New Jersey Board of Public Utilities, which ordered
payment of stranded cost charges mandated by the Electric Discount and Energy Competition Act of 1999, N.J. Stat.

• Ann. § 48.-3-49 et seq., met the essentials of due process and the Administrative Procedure Act, N.J Stat. Ann. §
52:14B-1 et seq., and appellants, industrial and Commercial utilities customers, had not shown that the legislation
substantially impaired their contractual obligations in violation of U.S. Const. art. I, § 10 and N. J. Const. art. IV, § 7,
the Board's orders were upheld. Jn re Public Serv. Elec. & Gas Company's Rate Unbundling, Stranded Costs &
Restructuring Filings, 330 N.J. Super. 65, 748 A.2d 1161, 2000 N.J. Super. LEXIS 150 (App.Div. 2000), affirmed by
167 N.J. 377, 771 A.2d 1163, 2001 N.J. LEXIS 526 (2001).

3. Corporation was not entitled to an adjudicatory hearing of its petition for a refund of a portion of the fees it paid
to a township in connection with the issuance of construction permits because N.J. Stat. Ann. § 52:.14B-1 et seq. only
provided for a procedure to be followed in the event an administrative hearing was required by statutory law or
constitutional mandate and no statutory law or constitutional mandate required a hearing in this instance. Toys 'R" Us v.
Township of Mount Olive, 300 N.J Super. 585, 693 A.2d 539, 1997 NJ. Super. LEXIS 229 (App.Div. 1997).
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4. Local finance board did not err in failing to declare a dissolution application a contested case where the board
was not determining the legal rights, duties, obligations, privileges, benefits or other relations of the utilities authority
under any constitutional or statutory right, and the utilities authority had no legal right not to be dissolved if the county
complied with N.J. Stat. Ann. § 40A. SA-20. In re County of Bergen, 268 N.J. Super. 403, 633 A.2d 1017, 1993 N.J.
Super. LEXIS 840 (App.Div' 1993).

5. Plaintiffs fishermen, property owners and citizens group, in their request from defendant state department of
environmental protection for an adjudicatory hearing, were not entitled to such a hearing as the Administrative
Procedure Act, NJ. Stat. Ann. § 52.:14B-1 et seq., required an adjudicatory hearing only where a party wis entitled to
such a hearing by. statutory or constitutional right. Spalt v. New Jersey Dep't of Environmental Protection, 237 N.J.
Super. 206, 567 A.2d 264, 1989 N.J. Super. LEXIS 420 (App.Div. 1989).

6. Public utilities board's adoption of a electric company's proposal to reduce its rates did not violate the
Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-I et seq., because no hearing was required under statutory or
constitutional law. In re Application of Rockland Electric Co., 231 N.J. Super. 478, 555 A.2d 1140, 198-9-N.J. Super.
LEXIS 89 (App.Div. 1989),

7. Supplementary legislation to the Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-1. et seq., and NJ. Stat.
Ann. § 52:14F-1 et seq., has preserved the bifurcated administrative adjudication process in which the hearing and
decisional-phases of cases-are.handled separately,- and -thus,-while-administrative law judges-(AL-J) -have-primary
responsibility for conducting hearings in contested cases, the head of an agency will himself exercise the ultimate
options of adopting, rejecting, or modifying the recommendations of the ALJ; the agency has the duty of ensuring that
the AL's decision was based on a preponderance of the credible evidence. De Vitis v. New Jersey Racing Com., 202
NPU Super. 484, 495 A.2d 457, 1985 N.J. Super. LEXMS 1357 (App.Div. 1985).

8. Township was not entitled to an administrative hearing after the Department of Environmental Protection granted
a certificate of registration to a waste management corporation for the operation of a solid waste transfer station in the
township; the state Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-1 et seq., did not create a substantive right to
an administrative hearing, but prescribed the procedure to be followed in the event an administrative hearing was
required by statutory law or constitutional mandate. Application of Modern Industrial Waste Service, Inc., 153 NJ.
-Super. 232, 3 79 A.2d 476, 1977 N.J. Super.LEXJS .- 05 (App.Div. 1977).

9. Developerthat obtained conceptual approval of a sewer project by-theDepartment- of Environmental-Protection
(DEP) under a prior regulation was not entitled under the Administrative Procedure Act, N.J. Stat. Ann.- § 52:14B-1, to a
-hearing prior to the DEP's rejection of the-plan due to the passage of several years, during which time-new and more
stringent environmental regulations had been passed under N.J. Stat. Ann. § 58:1 OA-4. Woodland Utility Co. v.
Department ofEnvironmental Protection, 166 N.J. Super. 324, 399 A.2d 1018, 1979 N.J. Super. LEXIS 629 (App.Div.
1979).

10. Where a contested issue is one in which a majority of members of ihe Governing Committee of the New Jersey
Commercial Automobile Insurance Plan has an obvious and direct financial interest, considerations of fundamental
fairness and procedural due process require resort to the contested-case procedures of the Administrative Procedure Act,
N.J. Stat. Ann. § 52:14B-1 et seq. In re Appeal by Progressive Cas. Ins. Co., 307 NJ Super. 93, 704 A.2d 562, 1997
NJ. Super. LEXIS -5-11 (App.Div. 1997).

11. Where an administrative law judge (ALJ) determined that the New Jersey Racing Commission had failed to
provide sufficient proof as to charges against a horse trainer and a horse driver and the ALJ's initial decision indicated
that they should not be suspended, but the Commission did not render its final decision in a timely manner pursuant to
the 45-day statutory.peribd of N.J. Stat. Ann. § 52:14B-10 (c), (d), the AL's order was ".deemed approved", as the
matters were uncomplicated, short, -and mostly factual, and the final decisions of the Commission which were issued
seven months and one year later were found to constitute "inexcusable negligence" and "gross indifference" to its
responsibilities under the policies of the Administrative Procedure Act, N.J. Stat. Ann. §§ 52:14B-I et seq. Capone v.
New Jersey Racing Comm'n, 358 N.J. Super.. 339, 817 A.2d 995, 2003 N.J. Super. L=XS 101 (App.Div. 2003).

12. In an action by animal rights activists seeking review of various decision of the New Jersey Department of
Environmental Protection, Division of Fish, Game, and Wildlife, Fish and Game Council, regarding the constitutionality
of deer management legislation, the activists' challenge of the validity of a State Plan in which they argued that the State
Plan by way of a policy statement was ineffective because case law required the substance and content of the State Plan
to have been promulgated by regulation duly adopted in accord with the procedures mandated by the Administrative
Procedures Act, N.J Stat. Ann. § 52:14B-1 et seq., the court held the issue moot in view of the subsequent adoption of
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deer management legislation. There was no procedural irregularity in the regulatory process following .the revision,
which included detailed delineation of the required contents of the application for approval of a community-based plan
and the inclusion of more specific community notice requirements. Mercer County Deer Alliance v. NJ. Dep't of Envtl.
Prot., 349 N.J. Super. 440, 793 A.2d 847, 2002 N.J. Super. LEXIS 162 (App.Div. 2002).

13. Supplementary legislation to the Administrative Procedure Act,_N.J. Stat._Ann. § 52:'14B-1 et seq., and N.J. Stat.
Ann. § 52:14F-I et seq., has preserved the bifurcated administrative adjudicationprocess in-which the hearing and
decisional phases of cases are handled separately, and thus, while administrative law judges (ALJ) have~primary
responsibility for conducting hearings in contested cases, the head of an agency will himself exercise the ultimate
options of adopting, rejecting, or modifying the recommendations of the ALJ; -the agency-has ihe duty of ensuring that
the ALJ's_ decision was based on a preponderance of the credible evidence. De Vitis v. New Jersey Racing Comrn, 202
N.J. Super. 484, 495 A.2d 457, 1985 N.J. Super. LEXIS 1357 (App.Div. 1985).

14. Determination by the New Jersey State Board of Education that the health benefits plans established by a local
school board constituted self-insurance, contrary toIN.J. Stat. Ann. § 18A.' 16-13, was affirmed because the plan was
unauthorized by N.J. Stat. Arm. § 18A:16-13 and the local school board's contention that the-State Board's decision
amounted to illegal rule making in violation of the Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-1 et seq., was
rejected. Atlantic City Educ. Ass'n v. Board ofEduc., 299 N.J. Super. 649,.691 A.2d 884, 1997 N.J. Super. LEXtS 178
(App.Div. .1997). -

-1r5. Tiiphibldiig a decigion-xf the Commisnsioneri 6fEdu6ai0-in that-a Aistrict-board of education should. have
appointed a certain teacher as the girls' basketball coach at a certain-high school, the interpretation of the State Board of
Education of N.J.A.C. 6:29-3.3 to impose an intra-district hiring requirement or preference relied on a strained
construction of the word "employment"; such a construction of the regulation wQuld effectively impose terms eliminated
in-the 1983 amendmentwithout following the requirements ofrthe Administrative-Procedure Act, NJ.S.A. 52:14B-1 et
seq. Krupp v. Board of Educ., 278 N.J. Super. 31, 650 A.2d 366; 1994 N.J. Super. LEXIS 488 (App.Div. 1994).

16. Division of Taxation order to all motor fuel retailers warning that issuance of any giveaways, even if not
conditioned on purchase, would be illegal constituted a rule or regulation in violation of the Administrative Procedure
Act. Glaser v. Downes, 126 NJ. Super. 10, 312 A.2d 654, 1973 N.J. Super. LEXIS 380 (App.Divl 1973).-

17. Although-the interpretations of the agency charged-with implementing-a statute are-entitled to deference; if
:ithose interpretations are inconsistentwith the-plain-meaning of-the statute, they•.cannot be-sustained;-particularly, where

an interpretation has not been adopted with-the procedural safeguards of the Administrative Procedures Act, that
interpretation is-not entitled to deference. Township of Dover v. Scuorzo, 22 NJ. Tax 568, 2005 NJ. Tax LEXIS 26 (Tax
Ct. 2005), reversed by 392 N.J. Super. 466, 921 A.2d 450, 2007 NJ. Super. LEXIS 131 (App.Div. 2007).

18. Rate caps placed on alternate operator service (AOS) providers by the New Jersey Board of Public Utilities,
-under N.J. Admin_ Code tit.14, § 10-6.3(h), (i), (j), (n), were upheld, as complying-with the Administrative Procedures
Act, N.J. Stat. Ann. § 52:14B-1 et seq., without the necessity of holding hearings, as the rate caps were found to be
rulemaking and not rate-setting' and quasi-legislative in nature. In re Regulation of Operator Serv. Providers, 343 NJ.
Super., 282, 778 A.2d 546, 2001 NJ. Super. LEXIS. 328 (App.Div. 2001).

19. Agency's approval of a plan to ameliorate a regulatory taking claim must be made in accordance with
regulations adopted pursuant to-the Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-1 et seq.; N.J. Stat. Ann. §
13:9B-22 vests an agency with broadldiscretion to modify its action so as to minimize the detrimental effect to the value
of property. E. Cape May Assocs. v. Dep't of Envtl. Protection, 343 N.J. Super. 110, 777 A.2d 1015, 2001 NJ. Super.
LEXIS 316 (App.Div. 2001), appeal dismissed by 170 N.J. 211, 785 A.2d 439, 2001 N.J. LEXIS 1474 (2001).

20. Department of Corrections' classification standards which were subject to the Administrative Procedure Act.
(APA), N.J. Stat. Ann. § 52:14B-1 et seq., which qualified as rule-making by the standards set forth in Metromedia, Inc.
v. Director, Div. of Taxation, 97 N.J.313, 478 A.2d 742 (1984), were not properly adopted and implemented in
accordance with the requirements of the APA, and would have been unenforceable but for the temporary stay of
invalidation granted in order to bring the policies and procedures under review in compliance with law. Hampton v.
Department of Corrections, 336 NJ. Super. 520, 765 A.2d 286, 2001 N.J. Super. LEXIS 43 (App.Div. 2001).

21. Clear legislative purpose of the 1981 amendment to N.J. Stat. Ann. § 5:9-7 was to avoid subjecting details of a
particular game, and its ticket costs and prize rewards, to the salutary, but cumbersome procedural demands of quasi- .
legislative rulemaking under the Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-1 to -15. Singer Asset Fin. Co.,
L.L. C. v. Department of the Treasury, Div. of State Lottery, 314 N.J. Super. 106, 714 A.2d 317, 1998 N.J. Super. LEXIS
221 (App.Div. 1998).
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22. Because game rules for Pick-6 Lotto were not amended under the Administrative Procedure Act (APA), N.J.
Stat. Ann. § 52:14B-1 to -15, but under the exemption that is provided by N.J. Stat. Ann. § 5:9-7 for the rules
establishing a lottery game, amendments to the Pick-6 rules were properly adopted without utilizing APA procedures.
Singer Asset Fin. Co., L.L. C. v. Department of the Treasury, Div. of State Lottery, 314 N.J. Super. 106, 714 A.2d 317,
1998 N.J. Super. LEXIS 221 (App.Div. 1998).

23. Guidelines issued by the Attorney General, and required by-Megan's Law, constituted administrative rules
which should have been adopted in compliance with the Administrative Procedures Act; since the guidelines were
intended to cover all persons convicted of certain sex offenses at the guidelines had to be applied generally and
uniformly to all similarly situated sex offenders; attorney general's failure to comply with the Administrative Procedure
Act rendered the guidelines invalid. Doe v. Poritz, 283 N.J., Super. 372, 661 A.2d 1335, 1995 NJ. Super. LEXIS 260
(Law Div. 1995), modified by 142 N.J. 1, 662 A.2d 367, 1995 N.J. LEXIS 519, 36 A.L.R.5th 711 (1995).

24. The Department of Human Services is legallyrequired to establish the Foster Parent Liability Program by
administrative rules promulgated in accordance with the Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-1 et
seq- Scott v. State, 265 N.J. Super. 591, 628 A.2d 379, 1993 N.J. Super. LEXIS 704 (App.Div. 1993).

25. The hospital rate setting reform plan developed by the Commission on Health Care Costs that adopted a two-tier
cap program is invalid and unenforceable because it constitutes. a rule of general application, which is a violation of the'
Administrative P-rocedures-Act..N.J. Stat;- An-n § 524:--4B- 1--et-seq. -St. Rarnabas Medical Center v:-New-Jersey Hosp.
Rate Setting Com., 250 N.J. Super. 132, 593 A.2d 806, 1991 N.J Super. LEXIS 258 (App.Div. 1991).

26. Lottery commission's denial of adult bookstore's application -to sell lottery tickets was arbitrary and capricious
and violated the Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-k because the lottery commission was required
to implement procedures or a policy to deny licenses'to -adult bookstores; in addition, the court held that the evidence in
the record did not establish that there were sufficient -agents in the region and did not support the reasons given by the
lottery commnission for the denial of the application. 613 Corp. v. State, Div. of State Lottery, 210 N.J. Super. 485, 510
A.2d 103, 1986 N.J. Super. LEXIS 1289 (App.Div. 1986).

27. In an action that challenged the promulgation of a welfare rule, the court held that proper notice was-given in
accordance with N.J. Stat. Ann. § 52:14B-4(a). The Administrative Procedure Act was followed, and there was no error
in-upholding-the rule. Motyka-v. McCorkle, 58 N.J. 165, 276A.2dý129; 1971 N.J.-LEXLS237 (1-997T).

28. The Department of Human Services is legally required to establish- the Foster-Parent Liability Program by
administrative rules promulgated in accordance with the Administrative Procedure Act, N. Stat. Ann. § 52:14B-1 et
seq. Scott v. State, 265 N.J. Super. 591, 628 A.2d 379, 1993 NJ. Super. LEXIS 704 (App.Div. 1993).

29. Revision of a corporate taxpayer's business allocation factor to determine income taxes pursuant to the New
Jersey Corporation Business Tax Act, NJ. Stat. Ann. § 54:1 OA-6, was improper rulemaking by the Taxation Division
Director under the Administrative Procedures Act, N.J. Stat. Ann. § 52.:14B-1 et seq. Metromedia, Inc. v. Taxation Div.
Director, 3 N.J. Tax 39.7, 1981 N.J Tax LEKIS 22 (Tax Ct. 1981), reversed by 187 NJ Super. 562, 455 A.2d 561, 1983
N.J. Super. LEXIS 755 (App.Div. 1983).

30..State Department of Education properly denied a petition for an amendment to administrative rule N.J. Admin.
Code § 6A,.3-5.1 (a), which recognizes that, in certain circumstances, a State-district-superintendent may make probable

- cause determinations in tenure proceedings for school employees as the regulation is consistent with the statutes that:
permit the State to intervene in the operation of local school districts; grant broad power to the State district
superintendent to make personnel decisions; and limit the powers of the board of education for the district. The rule was
adopted in accordance with the notice requirements of the Administrative Procedure Act, NJ. Stat. Ann. §§ 52:14B-1 to
-15, since notice of the rule proposal was published in the New Jersey Register, the public was given 30 days in which
to comment on the rule proposal, and it was adopted only after a comprehensive review of all rules pertaining to the
determination of controversies and disputes arising under the school laws; further tenured employees were not denied
procedural due process when probable cause determinations are made by the State district superintendent rather than by
the district board of education. Gillespie v. Department of Educ., 397 N.J. Super. 545, 938 A.2d 184, 2008 N.J. Super.
LEXIS 16 (App.Div. 2008).

31. Pursuant to the Administrative Procedure Act, an agency may not use its power to interpret its own regulations
as a means of amending those regulations or adopting new regulations. Besler & Co., Inc. v. Bradley, 361 NJ. Super.
168, 824 A.2d 289, 2003 N.J. Super. LEXIS 202 (App.Div. 2003).
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32. Pursuant to the Administrative Procedure Act (APA), even minor, procedural changes may meet the definition of
a rule because the APA, at N.J Stat. Ann. § 52:14B-2(e), defines a rule as an agency statement of general applicability
and continuing effect. Thus, the definition does not distunguish between significant, material, substantive, interpretive,
or procedural rules. Besler & Co., Inc. v. Bradley, 361 NJ. Super. 168, 824 A.2d 289, 2003 N.J. Super. LEXIS 202.
(App.Div. 2003).

33. Use of a Revenue Ruling did not violate the Administrative Procedure Act, N.J. Stat. Ann. §§ 52:14B-1 et seq.
because the ruling was used to adjudicate the legal rights of a person before an agency and was not used as a rule of
general applicability, as contemplated by N.J Stat. Ann. § 52:14B-2 (e). Stevens v. Board of Trustees of the Pub.
Employees' Retirement Sys., 309 N.J. Super. 300, 706 A.2d 1191, 1998 N.J. Super. LEXIS 105 (App.Div. 1998).

34. The hospital rate setting reform plan developed by the Commission on Health Care Costs that adopted a two-tier
cap program is invalid and unenforceable because, it constitutes a rule of general application, which is a violation of the
Administrative Procedures Act, N.J. Stat. Ann. § 52-14B-1 et seq. St. Barnabas Medical Center v. New Jersey Hosp.
Rate Setting Com., 250 N.J. Super. 132, 5-93 A.2d': 806, 1991 N.J Super. LEXIS 258 (App.Div. 1991).

35. Implementation of ruling by the New Jersey Board of Public Utilities of ruling holding that stock transfers to
one or more shareholders which resulted in a change in majority interest required prior approval was not subject to the
Administrative Procedure Act. In re Applicationfor a Declaratory Ruling, 234 N.J. Super. 139, 560 A.2d 689, 1989 N.J.

.Super. LEXI;&235_(AppDiiw1989).....................-.... . ...

36. Decision by the Division of Medical Assistance and Health Services of the Department of Human Services that
reimbursenient rate appeals were to be submitted only by hospitals and not by consulting companies was a rule change
pursuant toN.J Stat. Ann. § 52:14B-2(e) which required-that.such determination be made after a rulemaking process, as
required by the Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-1 et seq. Besler & Co., Inc. v. Bradley, 361 N.J.
Super. 168, 824 A.2d 289' 2003 N.J. Super. LEXIS 202 (App.Div. 2003).

37. Agency determination that appeals of hospital reimbursement rates were to be submitted directly by the
hospital, and not by a consulting company, violated the Administrative Procedure Act because formal rulemaking
should have preceded such a change in policy. Because the policy was uniformly applicable to all hospitals, had a
prospective application, set a new directive as to the submission policy of rate reviews, and was a purported
interpretation of the agency's rule, the matter was subject-to a-rulemaking.process. Besler-&, Co-, Inc. v. Bradley,. 361
N.J. Super. -168, 824 A-2d 289, 00-3 N.J. Super. LEXT5202_(4pp.Dii'. 2003).

38. Informal agency action that is de facto rulemaking will be voided for failing to comply with the Administrative
Procedure Act (APA), N.J. Stat. Ann. § 52:14B-1 to N.J. Stat. Ann. § 52:14B-25, rulemaking procedures. Besler & Co.,
Inc. v. Bradley, 361 N.J Super. 168, 824 A.-2d 289, 2003 N.J Super. LEXIS 202 (App.Div. 2003).

39. In determining whether the Administrative Procedure Act rulemaking process should have been utilized, all six
factors set out for guidance on that issue need notbe present for an agency's action to be considered a rule. An agency's
action is considered a rule when all or most of the relevant features of administrative rules are present and preponderate
in favor of the rulemaking process. Besler & Co., Ync. v. Bradley, 361 N.J. Super. 168, 82•4 A.2d 289, 2003 N.J. Super.
LEXIS 202 (App.Div. 2003).

40. Pursuant to the Administrative Procedure Act (AP-A), even minor procedural changes may meet the definition of,
a rule because the APA, at N.J. Stat. Ann. § 52:14B-2(e), defines a rule as an agency statement of general applicability
and continuing effect. Thus, the definition does-not distinguish between significant, material, substantive, interpretive,
or procedural rules. Besler & Co., Inc. v. Bradley! 361 N.J. Super. 168, 824 A.2d 289, 2003 N.J. Super. LEXIS 202
(App.Div. 2003).

4 1. Agency's approval of a plan to ameliorate a regulatory taking claim must be made in accordance with
regulations adopted pursuant to the Administrative Procedure Act, NJ Stat. Ann. § 52:14B-i et seq.; N.J. Stat. Ann. §
13:9B-22 vests an agency with broad discretion to modify its action so as to minimize the detrimental effect to the value
of property. E. Cape May.Assocs. v. Dep't of Envtl. Protection, 343 N.J. Super. I10, 777A.2d 1015, 2001 N.J. Super.
LEAIS 316 (App.Div. 2001), appeal dismissed by 170 N.J. 211, 785 A.2d 439, 2001 N.J LEXIS 1474 (2001).

42. Contracting-out policy of defendant New' Jersey Transit Corporation was void because defendant in adopting its
policy did not comply with the rule-making procedural requirements of the Administrative Procedure Act, N.J. Stat.
Ann. § 52:14B-1 and the policy was more than a statement concerning defendant's internal agency management

• however, the operation of the determination was stayed for six months to give defendant an opportunity to properly
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adopt a policy. Academy Bus Tours v. New Jersey Transit Corp., 263 NJ. Super. 353, 622 A.2d 1335, 1993 NJ. Super.
LEXIS 115 (App.Div. 1993).

43. In a proceeding on an application by several claimants for a stay pending appeal of the Plan of Operation (the
Plan) devised by the trustee for the New Jersey Automobile Full Insurance Underwriting Association (JUA) and
implemented by the New Jersey Commissioner of Insurance, the court, remanded the matter for a full administrative
hearing on the Plan in accordance with the Administrative Procedure Act (APA), N.J.S.A. 52:14B-let seq., because the
JUA was an instrumentality of the State,having been created, funded and terminated pursuant to N.J.S.A. 1 7:30E-1 to et
seq., N.J.S.A. 1 7:33B-2(h)(2), and former N.J.S.A. 17:"33B-5; the Plan was promulgated pursuant to N.J.S.A. 17:33B-
3(b) within the auspices of state government through the Commissioner's-participation and authority, and compliance
with the APA was essential to protect policyholders' contract rights and the status of the current tort' law. In re Order of
Comm'r of Ins. Deferring Certain Claim, etc., 256 N.J. Super. 553, 607 A.2d 992, 1-992 N.J. Super. LEXIS 184
(App.Div. 1992).

44. The hospital rate setting reform plan developed by the Commission on Health Care Costs that adopted a two-tier
cap program is invalid and unenforceable because it constitutes a rule of general application, which is a violation of the
Administrative Procedures Act, N.J. Stat. Ann. § 52:14B-I et seq. St. Barnabas Medical Center v. New Jersey Hosp.
Rate Setting Com., 250 N.J. Super. 132, 593 A.2d 806, 1991 N.J. Super. LEXIS 258 (App.Div. 1991).

45. N.J. Stat. Ann. §§ 52:14B-1 to 52:14B-15, the New Jersey Administrative Procedure Act, was not violated when
-the New -ets-ey-Dep-artment-of-EnviYom-riftatP ttaI tib exempitd-tdgtily-ethrmial ed-atin--failitie-fr6-the
solid waste permit requirement, although the superior court would have preferred that- the exemption was adopted as a
regulation. Terminal Constr. Corp- v. Hoboken-Union City- Weehawken Sewerage Authority, 244 N.J. Super. 537, 582
A.2d 1288, 1990 NJ Super. LEKIS 422 (App.Div. 1990).

46. Admin;strative order of the state Department of Environmental Protection (agency), though referred to by the
agency as a "policy statement," was-a rule and thus was subject to--the procedural requirements for adoption set forth in
the Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-1 et seq.; the rule satisfied the definition thereof under N.J.
Stat. Ann. § 52:14B-2(e) and the six factor common law standard to be applied in interpreting N.J. Stat. Ann. § 52:14B-
2(e). Woodland Private Study Group v. State, Dep't of Environmental Protection, 209 N.J. Super. 261, 507 A.2d 300,
1986 N.J. Super. LEXIS 1216, 16 Envtl. L. Rep. 20645 (App.Div. 1986), affirmed by 109 N.J. 62, 533 A.2d 387, 1987
N.J. LEXIS 373, 27 Env't Rep. Cas; (BNA) 1834, 18 Envtl. L. Rep. 20-263. (t987).

47. Although-a prison inmate was-disciplined under disciplinary standards that were-not adoptedin conformity with
the rulemaking procedures of the Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-I et seq., the standards would
invalidated for infractions occurring after a future date, and not retroactively- Department of Corrections v. McNeil, 209
NJ Super. 120, 506 A.2d 1291, 1986 N.J. Super. LEXIS 1204 (App.Div. 1986).

48. Director of the Division of Taxation's construction of the term "books of the corporation" found in NJ. Stat.
Ann. § 54:10A-4 and NJ Stat. Ann. § 54:10A-5 to include a corporate taxpayer's Forms 10-K and other published
financial statements, was not required to have been adopted in a formal regulation pursuant to the Administrative
Procedure Act and the Director properly construed the term from applicable regulations. Cities Service Co. v. Director,
Division of Taxation, 5 NJ Tax 257, 1983 N.J. Tax LEXtS 48 (Tax Ct. 1983).

49. Because the New Jersey Board of Higher Education's adoption of a resolution, regarding a student-faculty
funding ratio and a budgetary calendar, was not rule-making within the contemplation of the Administrative Procedure
Act, a professors' appeal from the res6lution was dismissed. Rutgers Council ofAmerican Asso. of University Professors
v. New Jersey Board of Higher Education, 126 N.J. Super. 53, 312 A.2d 677, 1973 N.J. Super. LEXIS 385, 85 L.R.R.M
(BNA) 2214, 72 Lab. Cas. (CCH) P53215 (App.Div. 1973). -

50. In an action that challenged the promulgation of a welfare rule, the court held that proper notice was given in
accordance with N.J. Stat. Ann. § 52:14B-4(a). The Administrative Procedure Act was followed, and there was no error
in upholding the rule. Motyka v. McCorkle, 58 N.J. 165, 276 A.2d 129, 1971 N.J. LEXIS 237 (1971).

51. In a newspaper's action to obtain certain parole information under the Right to Know Law, N.J. Stat. Ann. §
4 7:]A-1 et seq., the matter was remanded to the Parole Board to pass anew on the application for the requested
information because the only regulation which, on its face, could unquestionably sustain a confidentiality exemption to
disclosure was Department of Corrections (DOC) Standard 281.8, which was procedurally defective due to the failure to
adopt it in compliance with the rulemaking procedures of the Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-1
et seq. Home News Pub. Co. v. State, 224 N.J. Super. 7, 539 A.2d 736, 1988 N.J. Super. LEXTS 70 (App.Div. 1988).
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52. Trial court properly ordered a parent's consolidated Department of Education (DOE) due process and
discrimination complaints, asserting that a local school failed to comply with her disabled son's individual education
plan (IEP), remanded to the DOE, as the trial court lacked jurisdiction from the outset to hear an appeal from an
administrative agency. Since the trial court lacked jurisdiction to hear the interlocutory administrative appeal in the first
instance and the DOE, through the Office of Administrative Law, was vested with authority to hear the parent's due
process petition respecting the IEP, the cases should not have been consolidated after the unsuccessful mediation to the
trial court. D.G. v. North Plainfield Bd. of Educ., 400 N.J. Super. 1, 945 A.2d 707, 2008 N.J. Super. LEXIS 80 (App.Div.
2008).-

53. Because the regulatory proceedings before respondent-, the New Jersey Board of Public Utilities, which ordered
payment of stranded cost charges mandated bythe Electric Discount and Energy Competition Act of 1999, N.J. Stat.
Ann. § 48:3-49 et seq., met the essentials of due process and the Administrative Procedure Act, N.J. Stat. Ann. §
52:14B-1 et seq., and appellants, industrial and commercial utilities customers, hadnot shown that the legislation
substantially impaired their contractual obligations in violation of U.S. Const. art. I, § 10 and N. J. Const. art. IV, § 7,
the Board's orders were upheld. In re Public Serv. Elec. & Gas Company's Rate Unbundling, Stranded Costs &
Restructuring Filings, 330 N.J. Super. 65, 748 A.2d 1161, 2000 N.J. Super. LEXIS 150 (App.Div. 2000), affirmed by
167 N.J. 377, 771 A.2d 1163, 2001 N.J. LEXAIS 526 (2001).

54. Cap waiver application did not constitute a:"contested case" within the'meaning of the Administrative
P-oe -A-cN.-J.-Sji-d-A 52.-4B-1 et seq.§-thecawav-er proceeding was pl-i y legislative in nature and not
quasi-judicial and the agency was not under a duty to consider evidence and apply the law to the facts as found, thereby
exercising a discretion or judgment judicial in nature on evidentiary facts. Board of Education v. State Board of
Education, 172 N.J.Super. 547, 412 A.2d 1320, 1980 N.J. Super. LEXIS 467 (App.Div. 1980).

55- For purposes of judicial review, the Por Authority Employment Relations Panel is an administrative agency,
and Panel decisions presumptively are worthy of the deference afforded decisions by administrative agencies. Port Auth.
of New York and New Jersey v. Port Auth. Empl. Rels. Panel (In re Alleged Improper Practice Under Section XI,
Paragraph A(d) of the Port Authority Labor Relations 'Instruction), 194 NJ. 314, 944 A.2d 611, 2008 N.J. LEXIS 313,
184 L.R.R.M (BNA) 201.6 (2008).

56. Final agency determination-of-the-Department of I-u-man-Services-declaring a claimantineligible to-receive
Work First New Jersey/Temporary Assistance~-for-Needy Families-(WFNJ/TANF)Y benefits-for her-family hecause she
also received benefits from-the Subsidized Adoption Program (SAP-) for her two adopted children was erroneous since
the decision was based on an instruction issued by the agency that SAP benefits were duplicative of the WFNJ/TANF
benefits. The instruction was held not a-valid basis to determine eligibility because it operated as a rule and was not
adopted in accordance with the Administrative Procedure Act, N.J. Stat. Ann. §§ 52:14B-1 -- 15. B.H. v. New Jersey,
Dep't of Human Servs., 400 N.J. Super. 418, 947A.2d 698, 2008 N.J. Super. LEXIS 120 (App.Div. 2008).

57. In a proceeding on an application by several claimants for a stay pending appeal of the Plan of Operation (the
Plan) devised by the trustee for the New Jersey Automobile Full Insurance Underwriting Association (JUA) and
implemented by the New Jersey Commissioner of Insurance, the court, remanded the matter for a full administrative
-hearing on the Plan in accordance with the Administrative Procedure Act (APA), N.J.S.A. 52:14B-let seq., because the
JUA was an instrumentality of the State, having been created, funded and terminated pursuant to N.J.S.A. 17:.30E-1 to et
seq., NJ.S.A. 17:33B-2(h)(2), and formerN.J.S.A. 77:33B-5, the-Plan waspromulgated pursuant to NJ.S.A. 1 7:33B-
3(b)within the auspices of state government through the Commissioner's participation and authority, and compliance
with the APA was essential to protect policyholders' contract rights and the status of the current tort law. In re Order of
Comm'r of Ins. Deferring Certain Claim, etc., 256 N.J. Super. 553, 607 A.2d 992, 1992 NJ Super. LEXIS 184
(App.Div. 1992).

58. There is no basis for speculation that the New Jersey Legislature meant other than it said when it exempted from
subjection to the Administrative Procedures Act, N.J. Stat. Ann. § 52:14B-1 et seq., agencies bearing responsibility for
the management and operation of penal and correctional institutions; therefore, the actions of prison officials in an
attack upon their disciplinary standards were exempt from subjection to the requirements of the Act. Avant v. Clifford,
67N.J. 496, 341 A.2d 629, 1975 N.J. LEXJS'205 (1.975).

59. Where the state Department of Environmental Protection (DEP) promulgated an amendment to N.J. Admin.
Code tit. 7, § 13-7.1(d) that altered the map reflecting the outlines of a flood hazard area, N.J. Stat. Ann. § 58:16A-52(b)
did not require DEP to promulgate regulations encompassing delineation' methodology and technology. Thus, because a
corporation affected by the amendment had been afforded ample opportunity to object and comment at the hearings that
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were held pursuant to the Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-1 et seq., DEP's delineation of the new
flood area boundaries was affirmed. American Cyanamid Co. v. State, Dep't of Environmental Protection, 231 N.J.
Super. .292, 555 A.2d 684, 1989 N.J. Super. LEXIS 86 (App.Div. 1989).

60. While it is true that a taxpayer must be given an opportunity, upon adequate notice, to challenge the validity of
an assessment, due process only requires that such opportunity be afforded at some stage before a tax becomes
irrevocably fixed as a charge on the taxpayer's property; due process does not extend to the right of public participation
by others, nor does it require that the plaintiff be allowed to press ifs views at a quasi-legislative proceeding such as a
rule-making hearing under the New Jersey Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-1 et seq. Airwork
Service Div., Div. of Pacific Airmotive Corp. v. Director, Division of Taxation, 2 N.J. Tax 329, 1981 N.J. Tax LEXIS 84
(Tax Ct. 1981), affirmed by 4 N.J. Tax 53Z 1982 N.J. Tax LEXIS 88 (App.Div. 1982).

61. Where the state Department of Environmental Protection (DEP) promulgated an amendment to NJ. Admin.
Code tit. 7, § 13-7.1(d) that altered the map reflecting the outlines of a flood hazard area, N.J. Stat. Ann. § 58:16A-52(b)
did not require DEP to promulgate regulations encompassing delineation methodology and technology. Thus, because a
corporation affected by the amendment had been afforded ample opportunity to object and comment at the hearings that
were held pursuant to the Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-1 et seq., DEP's delineation of the new
flood area boundaries was affirmed. American Cyanamid Co. v. State, Dep't of.Environmental Protection, 231 N.J.
Super. 292, 555 A.2d 684, 1989 N.J. Super. LEXIS 86 (App.Div. 1989).

. -62I--ti6-n-ahiii g hts dtiVistsseekcig-ie- of Vfairi-U-decisibn of the-ew Jersey Department of
Environmental Protection, Division of Fish, Game, and Wildlife, Fish and Game Council, regarding the constitutionality
of deer management legislation, the activists' challenge of the validity of a State Plan in which they.argued that the State
Plan by way of a policy statement was ineffective because case law required the substance and content of the State Plan
to have been promulgated by regulation duly adopted in accord with the procedures mandated by the Administrative
Procedures Act, N.J. Stat. Ann. § 52:14B-1 et seq., the court-held the issue moot in view of the subsequent adoption of
deer management legislation. There was no procedural irregularity in the regulatory process following the revision,
which included detailed delineation of the required contents of the application for approval of a community-based plan
and the inclusion of more specific community notice requirements. Mercer County DeerAlliance v. N.J. Dep't of Envtl.
Prot,, 349 N.J. Super. 440, 793 A.2d 847, 2002 N.J. Super. LEXIS 162 (App.Div. 2002).

63. Teacher failed to show the requisite degree-of irreparable harm to.justify~imposition of an interim injunction-to
staystate..administrative-proceediigs during the-appeal of-the courfs abstention-dismissal of her tenure termination
action. Williams v. Red Bank Bd. of Education;.508 F. Supp. 989, 1981 U.S. Dist. LEXIS 12150 (D.N.J 1981).

64. Where a contested issue is one in which amajority of members of the Governing Committee of the New Jersey
Commercial Automobile Insurance Plan has an obvious and direct financial interest, considerations of fundamental
fairness and procedural due process require resort to the contested-case procedures of the Administrative Procedure Act,
N.J. Stat. Ann. § 52:14B-1 et seq. In re Appeal by Progressive Cas. Ins. Co., 307 N.J. Super. 93, 704 A.2d 562, 1997
N.J. Super. LEXIS 511 (App.Div. 1997).

65. While it is true that a taxpayer must be given an opportunity, upon adequate notice, to challenge the validity of
an assessment, due process only requires that such opportunity-be afforded at-some stage before a tax becomes
irrevocably fixed as a charge on the taxpayer's property; due process does not extend to the right of public participation
by others, nor-does it require that the plaintiff be allowed to press its views at a quasi-legislative proceeding such as a
rule-making hearing under the New Jersey Administrative Procedure Act, NJ. Stat. Ann. §-52:14B-1 et seq.Airwork
Service Div., Div. of Pacific Airmotive Corp. v. Director, Division of Taxation; 2 N.J. Tax 329, 1981 N.J. Tax LEXIS 84
(Tax Ct. 1981), affirmed by 4 N.J. Tax 532,1982 NJ. Tax LEXIS 88 (App.Div. 1982).

66. Although tenured teacher was dismissed for pleading guilty to possession of controlled substances pursuant to
former N.J. Stat. Ann. § 2A:135-9 (now N.J Stat. Ann. § 2C:51-2), state procedures guaranteeing him a hearing,
including N.J. Stat. Ann. § 52:14B-1, were found adequate to secure the teacher's due process rights. Humphreys v.
Burke, 502 F. Supp. 449, 1980 U.S. Dist. LEXIS 15125 (D.N.J 1980).

67. Although a prison inmate was disciplined under disciplinary standards that were not adopted in conformity with
the rulemaking procedures of the Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-1 et seq., the standards would
invalidated for infractions occurring after a future date, and not retroactively. Department of Corrections v. McNeil, 209
N.J. Super. 120, 506 A.2d 1291, 1986 N.J. Super. LEXIS 1204 (App.Div. 1986).

68. There is no basis for speculation that the New Jersey Legislature meant other than it said When it exempted from
subjection to the Administrative Procedures Act, N.J. Stat. Ann. § 52:14B-1 et seq., agencies bearing responsibility for
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the management and operation of penal and correctional institutions; therefore, the actions of prison officials in an
attack upon their disciplinary standards were exempt from subjection to the requirements of the Act. Avant. v. Clifford,
67 NJ 496, 341 A.2d 629, 1975 N.J. LEXIS 205 (1975).

69. Guidelines for notification of a sex offender's registration under N.J. Stat. Ann. §§ 2C: 7-3 and 2C: 7-6, of
Megan's Law, N.J. Stat. Ann. § 2C.-7-1 et seq., were invalid because they were not adopted in accordance with the
Administrative Procedures Act, N.J. Stat. Ann. § 52:14B-1 et seq. Doe v. Poritz, 283 N.J. Super. 372, 661 A.2d 1335,
1995 N.J. Super. LEXIS 260 (Law Div. 1995), modified by 142 N.J. 1, 662 A.2d 367, 1995 N.J. LEXIS 519, 36
A.L.R.5th 711 (1995).

70. Guidelines issued by the Attorney General, afnd-required by Megan's Law, constituted administrative rules
which should have been adopted in compliance with the Administrative Procedures Act; since the guidelines were
intended to cover all persons convicted-of certain sex offenses at the guidelines had to be applied generally and
uniformly to all similarly situated sex offenders; attorney general's failure to comply with the Administrative Procedure
Act rendered the guidelines invalid. Doe v.. Poritz, 283 N.J. Super. 372, 661 A.2d 1335, 1995 N.J. Super. LEXIS 260
(Law Div. 1995), modified by 142 N.J. 1, 662 A.2d 367; 1995 NJ. LEXIS 519, 36 A.L.R.5th 711 (1995).

7 1. Because the New Jersey Board of Higher Education's adoption of a resolution, regarding a student-faculty
funding ratio and a budgetary calendar, was not rule-making within the contemplation of the Administrative Procedure
Act, a professors' appeal from the resolution was dismissed. Rutgers Council ofAmerican Asso. of University Professors
-- J yB~fH~h~Fddr ~ d~oiif 2I- SiipB753 ~~ E 7,12247771973 .J. Supe--. LE, -385;-85.-L-RR.M.

(BNA) 2214, 72 Lab. Cas. (CCH) P53215 (App.Div. 1973).

72. Trial court properly ordered a parent's consolidated Department of Education (DOE) due process and.
discrimination complaints, assertingithat a local school failed to comply with her disabled son's individual education
plan (IEP), remanded to the DOE, as the trial court lacked jurisdiction from. the outset to hear an appeal from an'
administrative agency. Since the trial court -lacked jurisdiction to hear the interlocutory administrative appeal in the first
instance and the DOE, through the Office of Administrative Law, was vested with authority to hear the parent's due
process petition respecting the IEP, the cases shouldpnot have been consolidated after the unsuccessful mediation tothe
trial court. D. G. v. North Plainfield Bd. of Educ., 400 N.J. Super. 1, 945 A.2d 707, 2008 N.J. Super. LEXIS 80 (AppDiv.
2008).

73. Although tenumred-teacher was-dismissed-forpleading guilty-to possessionnf controlled substances-pursuant to
former N.J. Stat. Ann. § 2A:135-9 (now Nil. kStat. Ann. § 2C:51--2), state procedures guaranteeing him a hearing,
including N.J. Stat. Ann. § 52:14B-1, were found adequate to secure the teacher's due process rights. Hunphreys v.
Burke, 502 F. Supp. 449, 1980 U.S. Dist. LEXIS 15125 (D.N.J. 1980).

74. State Department of-Education properly denied a petition for an amendment to administirative rule N.J. Admin.
Code § 6,4:3-5.1 (a), which recognizes that, in certain circumstances, a State district superintendent may make probable
cause determinations in tenure proceedings for school employees as the regulation is consistent with the statutes that:
permit the State to intervene in the operation of local school districts; grant broad power to the State district
superintendent to make personnel decisions; and limit the powers of the board of education for the district. The rule was
adopted in accordance with-the notice-requirements of the Administrative Procedure Act, NJ. Stat. Ann. §§ 52:14B-1 to
-15, since notice of the rule proposal was published in the New Jersey Register, the public was given 30 days in which
to comment on the rule-proposal, and it was -adopted only after a comprehensive review of all rules pertaining-to the
determination of controversies and disputes arising under the school laws; further tenured employees were not denied
.procedural due process when probable cause determinations are made by the State district superintendent rather than by
the district board of education. Gillespie v. Department of Eduic., 397 N.J Sup'er. 545, 938 A.2d 184, 2008 NJ. 'Super.
LEXIS 16 (App.Div. 2008).

75. In upholding a decision of the Commissioner of Education that a district board of education should have
appointed a certain teacher as the girls' basketball coach at a certain high school, the interpretation of the State Board of
Education of N.J.A.C. 6:29-3.3 to impose an intra-district hiring requirement or preference relied on a strained
construction of the word "employment"; such a construction of the regulation would effectively impose terms eliminated
in the 1983 amendment without following the requirements of the Administrative Procedure Act, N.J.S.A. 52.'14B-I et
seq. Krupp v. Board of Educ., 278 N.J. Super. 31, 650 A.2d 366, 1994 N.J. Super. LEXIS 488 (App.Div. 1994).

76. In upholding a decision of the Commissioner of-Education that a district board of education should have
appointed a certain teacher as the girls' basketball coach at a certain high school, the interpretation of the State Board of
Education of N.J.A.C. 6:29-3.3 to impose an intra-district hiring requirement or preference relied on. a strained
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construction of the word "employment"; such a construction of the regulation would effectively impose terms eliminated
in the 1983 amendment without following the requirements of the Administrative Procedure Act, N.J.S.A. 52:14B-1 et
seq. Krupp v. Board of Educ., 278.N.J. Super. 31, 650 A.2d 366, 1994 N.J. Super. LEXIS 488 (App.Div. 1994).

77. Teacher failed to show the requisite degree of irreparable harm to justify imposition of an interim injunction to
stay state administrative proceedings during the appeal of the court's abstention dismissal of her tenure termination
action. Williams v. Red Bank Bd. ofEducdtion, 508 F. Supp. 989, 1981 U.S. Dist. LEXIS 12150 (-D.N.J. 198I).

78. Because the regulatory proceedings before respondent, the New Jersey Board of Public Utilities, which ordered
payment of stranded cost charges mandated by the Electric Discount and Energy Competition Act of 1999, N.J. Stat.
Ann. § 48:3-49 et seq., met the essentials of due process and the Administrative Procedure Act, N.J. Stat. Ann. §
52: 14B-1 et seq., and appellants, industrial and commercial utilities customers, had not shown that the legislation
substantially impaired their contractual obligations in violation of U.S. Const. art. I, § 10 and N. J. Const. art. IV, § 7,
the Board's orders were upheld. In re Public Serv. Elec. & Gas Company's Rate Unbundling, Stranded Costs &
Restructuring Filings, 330 N.J. Super. 65, 748 A.2d 1161, 2000 N.J. Super. LEXIS 150 (App.Div. 2000), affirmed by
167 N.J. 377, 771 A.2d 1163, 2001 N.J. LEXIS 526 (2001).

79. Division of Taxation order to all motor fuel retailers warning that issuance of any giveaways, even if not
conditioned on purchase, would be illegal constituted a rule or regulation in violation of the Administrative Procedure
Act. Glaser v. Downes, -126 N.J. Super. 10, 312 A.2d 654, 1973 N.J. Super. LEXIS 380 (App.Div. 1973).

80. Implementation of-ruling by the New Jersey Board of Public Utilities of ruling holding that stock transfers to
one or more shareholders which resulted in a change in majority interest required prior approval was not subject to the
AdministratiVe Procedure Act. In re Application for a Declaratory Ruling, 234 N.J. Super. 139, 560 A.2d 689, 1989 N.J.
Super. LEXTS 235 (App.Div. 1989).

81. In an action by animal rights activists seeking review of various decision of the New Jersey Department of
Environmental Protection, Division of Fish, Game, and Wildlife, Fish and Game Council, regarding the constitutionality
of deer management legislation, the activists' challenge of the validity of a State Plan in which they argued that the State
Plan by way of a policy statement was ineffective because case law required the substance and content of the State Plan
to have been promulgated by regulation duly adopted in accord with the procedures mandated by the Administrative

__P-rocedures.Act, N.JStat. Ann. § 52J4B-1 et-seq., the court held the issue -mnoot in view-of-the--subsequent adoption-of
deer-management-tegislation>-There was-no procedural irr-egularity-in the regulatory process-following-the-revision-
which. included detailed delineation of-the required contents of the application for approval of acommunityzbased plan
and the inclusion of more specific community notice requirements. Mercer County Deer Alliance v. N.J. Dep't of ErrvtL.
Prot., 349 N.J Super. 44-0, 793 A.2d 847, 2002 NJ Super. LEXIS 162 (App.Div. 2002).

82. N.J. Stat. Ann. §§ 52:14B-1 to 52:14B-15, the New Jersey Administrative Procedure Act, was not violated when
the New Jersey Department of Environmental Protection exempted sludge-only thermal reduction facilities from the
solid Waste permit requirement, although the superior court would have preferred that the exemption was adopted as a
regulation. Terminal Constr. Corp. v. Hoboken-Union City-Weehawken Sewerage Authority, 244 N.J. Super. 537, 582
A.2d 1288, 1990 N.J. Super. LEXIS 422 (App.Div. 1990).

83. Developer that obtained conceptual approval of a sewer project by the Department of Environmental Protection
(PEP) under a prior regulation was not entitled under the Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-1, to a
hearing prior to the DEP's rejection of the plan due to the passage of several years, during which time new and more
stringent environmental regulations had been passed under N.J. Stat. Ann. § 58:1 OA-4. Woodland Utility Co. v.
Department of Environmental Protection, 166 N.J. Super. 324, 399 A.2d 1018, 1979 N.J. Super. LEXIS 629 (App.Div.
1979).

84. For purposes of judicial review, the Port Authority Employment Relations Panel is an administrative agency,
and Panel decisions presumptively are worthy of the deference afforded decisions by administrative agencies. Port Auth.
of New York and New Jersey v. Port Auth. Empl. Rels. Panel (In're Alleged Improper Practice Under Section XI,
Paragraph A(d) of the Port Authority Labor Relations Instruction), 194 NJ. 314, 944 A.2d 611, 2008 N.J. LEXIS 313,
184 L.R.R.M. (BNA) 2016 (2008).

85. Local finance board did not err in failing to declare, a dissolution application a contested case where the board
was not determining the legal rights, duties, obligations, privileges, benefits or other relations of the utilities authority
under any constitutional or statutory right, and the utilities authority had no legal right not to be dissolved if the county
complied with N.J. Stat. Ann. § 40A:5A-20. In re County of Bergen, 268 N.J. Super. 403, 633 A.2d 1017, 1993 N.J.
Super. LEXIS 840 (App.Div. 1993).
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86. N.J. Stat. Ann. §§ 52:14B-1 to 52:14B-15, the New Jersey Administrative Procedure Act, was not violated when
the New Jersey Department of Environmental Protection exempted sludge-only thermal reduction facilities from the
solid waste permit requirement, although the superior court would have preferred that the exemption was adopted as a
regulation. Terminal Constr. Corp. v. Hoboken-Union City- Weehawken Sewerage Authority, 244 N.J. Super. 537, 582
A.2d 1288, 1-990 N.J. Super. LEXJS 422 (App.Div. 1990).

87. Developer that obtained conceptual approval of a sewer project by the Department of Environmental Protection
(DEP) under a prior regulation was not entitled under the Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-1, to a
hearing prior to-the DEP~s rejection of the plan due to the passage of several years, during which time new and more
stringent environmental regulations had been passed under N.J. Stat. Ann. § 58:10A-4. Woodland Utility Co. v.
Department ofEnvironmentaTProtection, 166 N.J. Super. 324, 399 A.2d 1018, 1979 N.J. Super. LEMIS 629 (App.Div.
1979,).

88. Contested case under the Administrative Procedure Act (APA), N.J. Stat. Ann. § 52:14B-2(b), includes those
disputes wherecby statute or constitutional provisio" a hearing is required before a State agency to determine rights,
duties, obligations, privileges, benefits, or other legal relations of specific parties; to determine whether a contested case
exists under the APA, the following three questions must be addressed: (1) is a hearing required by statute or
constitutional provision; (2) will the hearing adjudicate rights, duties, obligations, privileges, benefits. or other legal
relations; and (3) are specific parties involved rather than large segments of the public? Division of State Police v.
Ma-gti•.-36&N.J.-Supe.-7564;-847J- 2d14;-2004r2t- -Si•fefLEXTS-1.67 (ApD-2 ..iiT.2004.-..

89. -Under N.J. Const. art. 1, par. 10, and the Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-1 et seq., a
state trooper does not have a constitutional right to :an open or public hearing on the departmental charges; however,
absent a showing of good cause or sufficient reason. for keeping a hearing private, the general policy favors an-open
administrative hearing, particularly if the person involved requests it; the state police have a rational and justifiable basis
for the maintainingof a policy of non-public disciplinary hearings in the state police. Kelly v. Sterr, 62 NJ. 105, 299
A.2d 390, 1973 N.J. LEXIS 226 (1973), writ of certiorari denied by 414 U.S. 822, 94 S. Ct. 122, 38L. Ed. 2d 55, 1973
U.S. LEXIS 324 (1973).

90. Clear legislative-purpose of the 1981 amendment to N.J. Stat. Ann. § 5:9-7 was to avoid subjecting details of a
particular game-and-its ticket costs and prize-rewards, to the salutary, but cumbersome-procedural-demands of quasi-
legislative-rulemaking-under the Administrative Procedure Act, N.J. Stat. Ann.'§-52:14'B~l to 4-5. SingerAsset-Fin. Co.,
L.L. C. v. Departnrent of theTreasury, Div. of-State Lottery, 314NJ. Super. 106, 714 A.2d 317, 1998 N.J. Super. LEXIS
221 (App.Div. 1998).

91. Because game rules for Pick-6 Lotto were not amended under the Administrative Procedure Act (APA), N.J.
Stat. Ann. § 52:14B-1 to -15, but under the exemption that is provided by N.J. Stat. Ann. § 5:9-7 for the rules
establishing a lottery game, amendments to the Pick-6 rules were properly adopted without utilizing APA procedures.
Singer Asset Fin. Co., L.L. C. v. Department of the Treasury, Div. of State Lottery, 314 N.J. Super. 106, 714 A.2d 317,
1998 N.J. Super. LEXIS 221 (App.Div. 1998).

92. Lottery commission's denial of adult bookstore's application to sell lottery tickets was arbitrary and capricious
and violated the Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-1 because the lottery commission was required
-to implement procedures or a policy to deny licenses to adult bookstores; in addition; the court held that the evidence in
the record did-not establish that there were sufficient agents in the region and did not support the reasons given by the -

lottery commissionfor the denial of the application. 613 Corp. v. State, Div. of State Lottery, 210 NJ. Super. 485, 510
A.2d 103, 1986 NJ. Super. LEXIS 1289 (App.Div. 1986).

93. Final ruling of the Division of Alcoholic Beverages Control finding that the proposed use of a license issued at a
previous location of petitioner establishment at a new location within 1000 feet of another licensed establishment
required a place-to-place transfer did not violate~the Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-I et seq.,
and was based on a correct analysis of the law and policies that required a recognition of the link between a plenary
retail consumption license and the premises in which that license was used. Innkeeper, Inc. v. Remington, Inc., 287 N.J.
Super. 54, 670 A.2d 546, 1995 N.J. Super. LEXIS 593 (App.Div. 1995).

94. There is no basis for speculation that the New Jersey Legislature meant other than it said when it exempted from
subjection to the Administrative Procedures Act, NJ Stat. Ann. § 52:14B-1 et seq., agencies bearing responsibility for
the management and operation of penal and correctional institutions; therefore, the actions of prison officials in an
attack upon their disciplinary standards were exempt from subjection to the requirements of the Act. Avant v. Clifford,
67 N.J. 496, 341 A.2d 629, 1975 N.J. LEXIS 205 (1975).
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95. Decision by the Division of Medical Assistance and Health Services of the Department of Human Services that
reimbursement rate appeals were to be submitted only by hospitals and not by consulting companies was a rule change
pursuant to N.J. Stat. Ann. § 52:14B-2(e) which required that such determination be made after a rulemaking process, as
tequired by the Administrative Procedure Act, N.J. Slat. Ann. § 52:14B-1 et seq. Besler & Cq., Inc. v. Bradley, 361 N.J.
Super. 168, 824 A.2d 289, 2003 N.J Super. LEXIS 202 (App.Div. 2003).

96. Agency determination that appeals of hospital reimbursement-rates were to be submitted directly by the,
hospital, and not by a consulting company, výiolated the Administrative Procedure Act because formal rulemaking
should have preceded such a change in policy. Because the policy was uniformly applicable -to all hospitals, had a
prospective application, set a new directive as to the submission policy of rate reviews, and was a purported '
interpretation of the agency's rule, the matter was subject to a rulemaking process. Besler & Co., Inc. v. Bradley, 361
N.J. Super. 168, 824 A.2d 289, 2003 N.J. Super. LEXIS 202 (App.Div. 2003).

97. In a proceeding on an application by s everal claimants for a stay pending appeal of the Plan of Operation (the
Plan) devised by the trustee for the New Jersey Automobile Full Insurance Underwriting Association (JUA) and
implemented by the New Jersey Commissioner of Insurance, the court, remanded the matter for a full administrative
hearing on the Plan in accordance with the Administrative Procedure Act (APA), N.J.S.A. 52:14B-let seq., because the
JUA was an instrumentality of the State, having been created, finded and-terminated pursuant to N.J.S.A. 17:30E-1 to et
seq., NJ.S.A. 1 7:33B-2(h)(2), and former N.J.S.A. 1 7:33B-5; the Plan Was promulgated pursuant to N.JS.A. 17:331-
() With if-tl-ti~ii -o fs~gta-te governm -toi g-h-eC-- i- - itip-ioi- aridauthority, and compliance

with. the APA was essential to protect policyholders' contract rights and the status of the current tort law. In re Order of
..Comm'r of Ins. Deferring Certain Claim, etc., 256 N.J. Super. 553, 607 A.2d.992, 1992 N.J. Super. LEXIS 184
(App.Div. 1992).

•98. Where a contested issue is one in whicha majority of members of the Governing Committee of the New Jersey
Commercial- Automobile Insurance Plan has an obvious and direct financial interest, considerations of-fimdamental
fairness and procedural due process require resort to the contested-case procedures of the Administrative Procedure Act,
N.J. Stat. Ann. § 52:14B-I et seq. In re Appeal by Progressive Cas. Ins. Co., 307 N.J.•Super. 93, 704 A.2d 562, 1997
N.J. Super. LEXIS 511 (App.Div. 1997).

99. Where the state- Department of=Environmental.Protection (DEP-) promulgated an-amendment to N.J. Admin.
Code-tit. 7, § 13-7.1(d)-that altered the map reflecting-the-outlines-of a flood-hazard area, N.J. Stat. Ann. § 5&16A-52(b)-
did not -require-DEP to promulgate regulations encompassing delineation methodology and technology. Thus, because a
corporation affected by the amendment had been afforded ample opportunity to object and.comment at the hearings that
were held pursuant to the Administrative Procedure Act, NJ. Stat. Ann. § 52:14B-1 et seq., DEP's delineation of the new
flood area boundaries was affirmed. American Cyanamid Co. v. State, Dep't of Environmental Protection-, 231 N.J.
Super. 292, 555 A.2d 684, 1989 N.J. Super. LEXIS 86 (App.Div. 1989).

100. In its Commercial Cleaning Corporation decision, the Supreme Court of New Jersey held that a trial-type
hearing challenging a bid award is not required, particularly when the bidding authority is not compelled by statute to
award the bid to the lowest responsible bidder; but may award it to the bidder whose proposal is found to be most
advantageous-to the public, price being only one factor. Although Commercial Cleaning-predated the adoption of the
New Jersey Administrative Procedure Act, NJ Stat. Ann. § 52:14B-1 et seq., its rationale remains fully viable. Hartz
Mountain Industries, Inc. v. New Jersey Sports & Exposition Authority, 369 N.J. Super. 175, 848-A.2d 793, 2004 N.J
Super. LEXIS 173 (App.Div. 2004).

101. Final agency determination of the Department of Human Services declaring a claimant ineligible to receive
Work First New Jersey/Temporary Assistance for Needy Families (WFNJ/TANF) benefits for her family because she
also received benefits from the Subsidized Adoption Program (SAP) for her two adopted children was erroneous since
the decision was based on an instruction issued by the agency that SAP benefits were duplicative of the WFNJiTANF
benefits. The instruction was held not a valid basis to determine eligibility because it operated as a rule and was not
adopted in accordance with the Administrative Procedure Act,N.J Stat. Ann. §§ 52:14B-1 -- 15. B.H. v. New Jersey,
Dep't of Human Servs., 400 N.J. Super. 418, 947 A.2d 698, 2008 N.J. Super. LEXIS 120 (App.Div. 2008).

102. Agency's approval of a plan to ameliorate, a regulatory taking claim must be made in accordance with
regulations adopted pursuant to the Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-1 et seq.; N.J. Stat. Ann. §
13:9B-22 vests an agency with broad discretion to modify its action so as to minimize the detrimental effect to. the value
of property. E. Cape May Assocs. v. Dep't ofEnvtl. Protection, 343 NJ Super. 110, 777 A.2d 1015, 2001 NJ Super.
LEXIS 316 (App.Div. 2001), appeal dismissed by 170 N.J. 211, 785 A.2d 439, 2001 NJ LEXIS 1474 (2001).
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103. Community phone book publisher's action against the Director of Taxation, which alleged tax discrimination
and sought to enjoin the director's decision advising where a sale for resale exemption could be claimed under N.J Stat.
Ann. § 54:32B-2(e)(1)(A), was properly dismissed because the director was not required to go through the rule making
procedures of NJ. Stat. Ann. § 52:14B-1 et seq. in order to issue that opinion. Princeton Community Phone Book, Inc.
v. Baldwin, 9 N.J. Tax 195, 1985 N.J. Super. LEXIS 1702 (N.J. Super. Ct. 1985).

104. Revision of a corporate taxpayer's business allocation factor to determine income taxes pursuant to the New
Jersey Corporation Business Tax Act, NJ. Stat. Ann. § 54:IOA-6, was improper rulemaking by the Taxation Division
Director under the Administrative Procedures Act, N.J. Stat. Ann. § 52:14B-1 et seq. Metromedia, Inc. v. Taxation Div-
Director, 3 N.J. Tax 397, 1981 N.J. Tax LEXIS 22 (Tax Ct. 1981), reversed by 187 N.J. Super. 562, 455 A.2d 561, 1983
NJ. Super. LEXIS 755 (App.Div. 1983).

105. While it is true that a taxpayer must be given an opportunity, upon adequate notice, to challenge the validity of
an assessment, due process only requires that such opportunity be afforded at some stage before a tax becomes
irrevocably fixed as a charge on the taxpayer's property; due process does not extend to the right of public participation
.by others, nor does it require that the plaintiff be allowed to press its views at a quasi-legislative proceeding such as a
rule-making hearing under the New Jersey Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-1 et seq. Airwork
Service Div., Div. of Pacific Airmotive Corp. v. Director, Division of Taxation, 2 N.J Tax 329, 1981 NJ. Tax LEXIS 84
(Tax Ct. 1981), affirmed by 4 N.J. Tax 532, 1982 N.J. Tax LEXIS 88 (App.Div. 1982).

106. Director of the Division of Taxation's construction of the term "books of the corporation" found in N.J. Stat.
Ann. § 54:10A-4 and N.J. Stat. Ann. § 54-1OA-5 to include a corporate taxpayer's Forms 10-K and other published
financial statements, was not required to have been adopted in a formal regulation pursuant to the Administrative
Procedure Act and the Director properly construed the term from applicable regulations. Cities Service Co. v. Director,
Division of Taxation, 5 N.J. Tax 257, 1983 N.J. Tax LEXIS 48 (Tax Ct. 1983).

107. Community phone book publisher's action against the Director of Taxation, which alleged tax discrimination
and sought to enjoin the director's decision advising where a sale for resale exemption could be claimed under N.J. Stat.
Ann. § 54:32B-2(e)(1)(A), was properly dismissed because the director was not required to go through the rule making
procedures of NJ. Stat. Ann. § 52:14B-1 et seq. in order to issue that opinion. Princeton-Community Phone Book, Inc.
v., Baldwin, -9 N.J. Tax 195, 1985-N.J Super. LEXIS 1-702 (N.J Super, Ct. 1985).

108. NJ. Stat. Ann. -§-39:4-12-0 vested only the-Department-of Transportation with the power-to approve- the
installation of a traffic control signal at an intersection of a street in the municipality and thus no hearing was required as
to the department's decision to install such traffic signal; the Administrative Procedure Act, NJ. Stat. Ann. § 52:14B-1 et
seq., did not create a substantive right on the part of a municipality to a hearing on such decision, nor was such decision
a contested case within the meaning of N.J. Stat. Ann. § 52:14B-2(b). Cedar Grove v. Sheridan, 209 N.J. Super. 267,
507 A.2d 304, 1986 N.J. Super. LEXIS 1211 (App.Div. 1986).
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N.J. Stat. § 52:14B-2 (2008)

§ 52:14B-2. Definitions

As used in this act:

(a) "State agency" or "agency" shall include each of the principal departments in the executive branch of the State
Government, and all boards, divisions, commissions, agencies, departments, councils, authorities, offices or officers
within any such departments now existing or hereafter established and authorized.by statute to make, adopt or
promulgate rules or adjudicate contested cases, except the office of the Governor.

(b) "Contested case" means a proceeding, including any licensing proceeding, in which the legal rights, duties,
obligations, privileges, benefits or other legal relations of specific parties are required by constitutional right or by
statute to be determined by an agency by decisions, determinations, or orders, addressed to them or disposing of their
interests, after-opportunity for an agency hearing, but.shall not include any proceeding in-the Division of Taxation,-
Department-of the Treasury, which-is-reviewable de novo bythe Tax-Court.

(c) "Administrative adjudication" or "adjudication" includes any and every final determination, decision or order
made or rendered in any contested case.

(d) "The head of the agency" means and includes the individual or group of individuals constituting the highest
authority within any agency authorized or required by law to render an adjudication in. a contested case.

(e) "Administrative rule" or "rue," when not otherwise modified, means each agency statement of general
applicability and continuing effect that implements or interprets law or policy, or describes the organization, procedure
or practice requirements of any agency. The term includes the amendment or repeal of any rule, but does not include: (1)
statements concerning the internal management or discipline of any agency; (2) intraagency and interagency statements;
and (3) agency decisions and findings in contested cases.

(f) "License" includes the whole or part of any agency license, permit, certificate, approval, chapter, registration or
other form of permission required by law.

(g) "Secretary" means the Secretary of State.

(h) "Director" means the Director and Chief Administrative Law Judge of the Office of Administrative Law, unless
otherwise indicated by context.

HISTORY: L. 1968, c. 410, § 2; amended 1980, c. 166; 1981, c. 27, § 10; 1981, c. 511, § 21; 1993, c. 343, § 1.

NOTES:

Cross References:

Conduct of hearings; rules of evidence; punishment of contempts; rehearing, see 5:12-107.

Adjudication of certain contested cases, see 52:14B-10.1.
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Powers, duties of Director and Chief Administrative Law Judge, see 52:14F-5.

Administrative Law jurisdictional exclusions *Text of section operative until Dec. 31, 1987, see 52:14F-8.

Environmental unit, see 52:I4F--12.

Division of Public Interest Advocacy power, see 52:27EE-59.

Division of Elder Advocacy; powers and duties, see 52:2 7EE-63.

Administrative Code:

1. NJ.A.C. 1:1-2.1, CHAPTER 1. UNIFORM ADMINISTRATIVE PROCEDURE RULES, Definitions.

2. NJ.A. C. 1:30-1.2, CHAPTER 30. RULES FOR AGENCY RULEMAKING, Definitions.

3. N.JA. C. 7:2 7-22.14, CHAPTER 27. AIR POLLUTION CONTROL, General operating permits.

4. N.J.A.C. 10:6-1.2, CHAPTER 6. HEARINGS, Definitions-.

5. N.J.A.C. 10:42A-3.1, CHAPTER 42A LIFE-THREATENING EMERGENCIES, Enforcement.

6. N.J.A. C. 10: 48-1.5, CHAPTER 48. APPEAL PROCEDURE, Definiitions.

7.N.J.A.C. 10:90-9.2, CHAPTER 90. WORK FIRST NEW JERSEY PROGRAM, Definitions related to hearings.

8. NJA.C. 10:91-1.2, CHAPTER 91. ORGANIZATION AND GENERAL POLICY PROVISIONS OF THE
COMMISSION FOR THE BLIND AND VISUALLY IMPAIRED, Definitions.

9. N.IA.C. 1`1:1-2A.2, CHAPTER 1. ADMINISTRATION, Definitions.

10. NJ.A.C. 11:3-18.2, CHAPTER 3..AUTOMOBILE INSURANCE, Defmitions.

11. N.JA.C. '12A:2-1.16, CHAPTER 2. GRANT PROGRAMS, Appeals.

12. N.J.A.C. 12A:2A-2.13, CHAPTER 2A. COMMISSION ASSISTANCE PROGRAMS, Appeals.
S13. NJ..A. C 19:32-!7,N-EW JERSEY SCHOOLS DEVELOPMENT AUTHORITY, Appeals.

14.N.J.A.C. 19:34A-1.9, NEW JERSEY SCHOOLS DEVELOPMENT AUTHORITY, Appeals.

15. N.J.A.C. 19:36-6. 7, NEW JERSEY SCHOOLS DEVELOPMENT AUTHORITY, Appeals.

16. N.J.A.C. 19:37-1.6, NEW JERSEY SCHOOLS DEVELOPMENT AUTHORITY, Appeals.

LexisNexis (R) Notes:

OPINIONS OF ATTORNEY GENERAL

1. FORMAL OPINION No. 3-- 197T; 1977 N.J. AGLEXIS 24.

2. FORMAL OPINION No. 6-- 1979, 1979 N.J. A G LEXIS 22.

3. FORMAL OPINION No. 10 -- 1979, 1979N.J. AG LEXIS 18.

4. FORMAL OPINION No. 15 1979,1979 N.J. AGLEXIS 13.

CASE NOTES

1. Question of whether contractor was subject to statutory requirements imposed on electrical contractors for the
Turnpike project it was working on in which it was laying fiber-optic cable that did not carry any potential for electrical
charges did not involve any contested issues of material fact, and, thus, an agency hearing was not required and the
Board of Examiners of Electrical Contractors could issue afinal decision on that question. In re Final Agency Decision
of the Bd. ofExaminers ofElec. Contrs." 356 N.J. Super. 42, 811 A.2d 484, 2002 N.J. Super. LEXIS 498 (App.Div.
2002).
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2. Contested case under the Administrative Procedure Act (APA), N.J. Stat. Ann. § 52:14B-2(b), includes those
disputes where by statute or constitutional provision a hearing is required before a State agency to determine rights,
duties, obligations, privileges, benefits, or other legal relations of specific parties; to determine whether a contested case
exists under the APA, the following three questions must be addressed: (1) is a hearing required by statute or
constitutional provision; (2) will the hearing adjudicate rights, duties, obligations, privileges, benefits or otherlegal
relations; and (3) are specific parties involved rather than large segments of the public? Division of State Police v.
Maguire, 368 N.J. Super. 564, 847 A.2d 614, 2004 N.J. Super. LEXIS 167 (App.Div. 2004).

3. The New Jersey Housing and Mortgage Finance Agency's (HIvIFA) 2003 Qualified Allocation Plan (QAP) to
administer the 26 U.S. C._§ 42 Low Income Housing Tax Credit (LIHTC) program was properly adopted without a
hearing under N.J. Stat. Ann. § 52:14B-2(b), since the HMFA was rule-making for broad application to theState, and
then gave its reasoning. In re Adoption of 2003 Low Income .- ousing Tax Credit Qualified Allocation Plan, 369I.J.
Super. 2, 848 A.2d 1, 2004 N.J. Super. LE=7S 159 (App.Div. 2004).

4. Where there was no disputing that-a conduit installed by general laborers was to carry only fiber-optic cable, not
electrical cable, a complaint concerning its installation by non-electricians was not a contested case and was properly
determined under N.J. Stat. Ann. § 52:14B-2(b) of the Administrative Procedure Act not to require an evidentiary
hearing. In re Final Agency Decision of the Bd. of Examiners of Elec. Contrs., 356 NJ. Super. 42, 811 A.2d 484, 2002
NJ. Super. LEXIS 498 (App.Div. 2002,).

5. The trial court erred- in affirming a decision of the state board of medical examiners which revoked the
physician's license under NJ. Stat. Ann. § 45:1-21 after he pled guilty to an offense that arguably implicated moral
turpitude;pursuant to N.J. Stat. Ann. § 52: i 4B-11 and N.J. Stat. Ann. § 52:14B-2(b), the physician had a right to a
plenary hearing at which he would be allowed to present evidence.'In re Fanelli, 174 N.J. 165, 803 A.2d 1146, 2002
N.J. LEXIS 1109, 29 Employee Benefits Cas. (BNA) 1155 (2002).

6. Use of an order to. show cause was a valid means for the Board of Public Movers and Warehousemen to bring the
issue of a licensee's compliance with a prior Board order before the Board even though such an order lacked a basis in a
rule or regulation that was validly promulgated in accordance with the standards of the Administrative Procedure Act.
Although the order to show cause mechanism is not within the-range of subjects that is referred to in N.J. Stat. Ann. §
52:14B-2(e), which defines "administrative rule" -by describing the--qualities characterizing such-enactments,_ and is not
an agency statement -of-general ap!licability-and continuing effect-that implements or interprets1'aw or policy, or.
describes the organization of any agency, it-is a well-established means for bringing a matter expeditiously- to the
attention of a tribunal, including an administrative agency. In re A-i Jersey Moving & Storage, 309 N.J. Super. 33, 706
A.2d 752, 1998 N.J. Super. LEXIS 68 (App.Div. 1998).

7. Under N.J-S.A. § 52:14B-2(b), determination by the New Jersey Transit Corporation of an applicant's eligibility
for Access Link paratransit services was not required to be treated as a contested case because it was not required under
the United States Constitution, the New Jersey Constitution, or, any other New Jersey statute that an appeal from an
eligibility decision be considered a contested case. Sell v. New Jersey Transit Corp., 298 N.J. Super. 640, 689 A.2d
1386, 1997 N.J. Super. LEXIS 123, 6Am. Disabilities Cas. (BNA) 821, 20 Am. Disabilities Dec. 704 (App.Div. 1997).

8. In an appeal from an action of the Mew Jersey Council on Affordable Housing (COAH), the Superior Court of
New Jersey, Appellate Division, remanded the matter to COAH for transmittal of the matter to the Office of"
Administrative Law (OAL) pursuant to N.J. Stat. Ann. § 52:27D-315(c) and N.J. Stat. Ann. § 52:14B-2(b) because there
existed an issue of fact that, on its face, appeared to be material and contested: whether the rezoning of the property of
two operating country clubs provided a realistic opportunity for the construction of 700 units of affordable housing.
Quad Enterprises v. Paramus, 250 N.J. Super. 256, 593 A. 2d 122 7, 1991 N.J. Super. LEXIS 272 (App.Div. 1991).

9. Under N.J. Stat. Ann. § 52:14B-2(b), "contested case" is defined as a proceeding in which the legal rights,
privileges, benefits, or other legal relations of specific parties are required by constitutional right or by statute to be
determined by an agency by decisions, determinations, or orders, addressed to them or disposing of their interests, after
opportunity for an agency hearing. Crain v..State, Dep't of Treasury, Div. of Pensions, 245 N.J. Super. 229, 584 A.2d
863, 1991 N.J. Super. LEXIS 2 (App.Div. 1991).

10. Property owner who was denied a permit for state highway access had a right to a hearing under the
Administrative Procedure Act, N.J. Stat. Ann. §§ 52.'14B-1 to.52:14B-15, to review and contest all the evidence before
the State Department of Transportation and to cross-examine all expert witnesses. High Horizons Dev. Co. v. State,
DOT, 120 NJ. 40, 575 A.2d 1360, 1990 NJ. LEX=S 81 (1990).
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11. Al-though the Board was clearly one of the State agencies governed by the provisions of the Administrative
Procedure Act (APA), specifically N.J. Stat. Ann. § 52:14B-2(a), there was no substantive right to an administrative
hearing; APA provided for a procedure to be followed in the event such a heating was required. Valdes v. New Jersey
State Bd. of Medical Examiners, 205 N.J. Super. 398, 501 A.2d 166, 1985 N.J. Super. LEXIS 1559 (App.Div' 1985).

12. Group of property owners were not entitled to reversal of the state department of environmental protection's
decision-to issue a permit for the construction of a sewage pumping station on the reasoning that there were denied a full
evidentiary hearing as their case was not contested; property owners were accorded a full and fair hearing to voice their
objections to the issuance of the permit. Normandy Beach Improv. Asso. v. Commissioner, Dep't of Environmental
Protection, 193N.J. Super. 57, 472 A.2d 156, 1983 N.J. Super. LEXIS 1065 (App.Div. 1983).

131 Because the issue of whether to grant applicant bank a branch office was a contested issue, the matter was
required-to-be heard in-accordance with the Administrative Procedure Act and the issue should have been determined.by
an administrative law judge or by the commissioner. Application of Orange Sav. Bank, 172 N.J. Super. 2 75, 411 A. 2d
1150, 1980 N.J. Super. LEX¥IS 440 (App.Div. 1980), appeal dismissed by 84 NJ. 433, 420 A.2d 339, 1980 N.J. LEXIS
2103 (1980).

14. Foundry was entitled to an adjudicatory administrative hearing pursuant to the Administrative Procedure Act
(APA), N.J. Stat. Ann. § 52:14B-11 before New Jersey Department of Environmental Protection revoked a temporary
operating-certifica-te-issued-pursuant-to the-Air-Potlution-C-ontrol-A ct APCA);, N.J.-Stdt; • A~f--26'2C-9.(c)'(3-b-ecause
nothing-in the APCA defined "license," and a certificate was considered a license under the APA, N.J. Stat. Ann. §
52:14B-2(1), and'because the Department had-routinely renewed the temporary certificate for over three years; thus, the
foundry had-been issued a form of approval, and license that permitted it to operate its business and that permission '
could not be summarily revoked without a hearing. New Jersey Dep't of Environmental Protection v. Atlantic States
Cast Iron Pipe Co., 241 N.J. Super. 591, 575 A.Zd 895, 1990 N.J. Super. LEXIS 205 (App.Div. 1990).

15. Notice of violation of the Solid Waste Management Act issued by the Department of Environmental Protection,
which orders the immediate cessation of operation of a solid waste facility, is an order of abatement within the intent of
N.J. Stat. Ann. §13:1E-9(c), which entitlesthe recipient to an administrative hearing to challenge the violation.
Gloucester County Imp. Authority v. New Jersey-Dep't of Environmental Protection, 391 N.J. Super. 244, 917 A.2d 833,
200-7 N.J.-Super. LE-XIS 79-(App.Div. 2007).

16. Foundry-was-entitled-to an adjudicatory administrative hearing.pursuant to the Administrative Procedure Act
(APA), N.J. Stat. Ann. § 52:14B-11, before New Jersey Department of Environmental Protection revoked a temporary
operating certificate issued pursuant to the Air Pollution Control Act (APCA), N.J. Stat. Ann. § 26:2C-9.2(c)(3) because
nothing in the APCA defined "license," and a certificate was considered a license under the APA, N.J. Stat. Ann: §
52:14B-2(f), and because the Department had routinely renewed the temporary certificate for over three years; thus, the
foundry had been issued a form of approval and license that permitted it to operate its business and that permission
could not be summarily revoked without a hearing. New Jersey Dep't of Environmental Protection v. Atlantic States
Cast Iron Pipe Co., 241 N.J. Super. 591, 575 A.2d 895, 1990 N.J. Super. LEXIS 205 (App.Div. 1990).

17. Hearing for the placement of a recipient in a particular center, filed by guardians after recipients removal to a
state facility from a private facility upon reaching the age of 21, was not a contested case as defined in N.J. Stat. Ann. §
52:14B-2(b); thus,-ithe:case did not have to be heard by an administrative law judge. J.E. on behalf of G.E. v. State-Dep't
of Human Services, Div. ofDevelopmental Disabilities, 253 N.J. Super. 459, 602 A.2d 279, 1992 N.J. Super. LEXIS 32
(App.Div. 1992), reversed by 131 N.J. 552, 622 A.2d 227, 1993 N.J. LEXIS 67 (1993).

18. Under NJ.S.A. § 52:14B-2 (b), d etermination by the New Jersey Transit Corporation of an applicant's, eligibility
for Access-Link paratransit services was not required to be treated as-a contested case because it was not required under
the United States Constitution, the New Jersey Constitution, or any other New Jersey statute that an appeal from an
eligibility decision be considered a contested case. Sell v. New Jersey Transit Corp., 298 N.J. Super. 640, 689 A.2d
1386, 1997N.J. Super. LEXIS 123, 6Am. Disabilities Cas. (BNA) 821, 20Am. Disabilities Dec. 704 (App.Div. 1997).

09. Whether access to a highway afforded to a land developer was reasonable and whether the access was a safe use
of the highway was a factual question which had to be decided after a "contested case" evidentiary hearing pursuant to
N.J. Stat. Ann. § 52:14B-2(b). High Horizons Dev. Co. v. New Jersey DOT, 231 N.J. Super. 399, 555 A.2d 740, 1989
N.J. Super. LEXIS 106 (App.Div. 1989), modified by 120 N.J. 40, 575 A.2d 1360, 1990 N.J. LEXIS 81 (1990).

20. Administrative Order 1996-06, issued by the Commissioner of the Department of Environmental Protection
(DEP) on July 29, 1996 and which directed the DEP staff to apply departmental policies and regulations in a manner
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consistent and compatible with the State Development and Redevelopment Plan (State-Plan), was not the functional
equivalent of an administrative rule, as defined in the Administrative Procedures Act (APA), NJ.S.A. 52:14B-2(e),
because-the order was directed to the DEP assistant commissioners and not to any member of-the public and because it
did not purport to impose specific conditions on developers' applications for permits.and approvals; the administrative
order did not mandate compliance with the State Plan by rule or regulation, but rather declared the intra-agency policy
that DEP, in performing its own duties, was to act in conformity with the State Plan when otherwise authorized. New
Jersey-Builders Ass'n v. New Jersey Dep't of Envtl. Protection, 306 N.J. Super. 93, 703 A.2d 323, 1997 N.J. Super.
LEXIS 486 (App.Div. 1997).

21. Agency order will be deemed an intra-agency statement exempt from the rule-making requirements of the
Administrative Procedures Act (APA)- to the extent that (1) it is intended to govern the conduct of agency employees, as
opposed to members -of the regulated public; (2) any impact on the regulated public is incidental or unsubstantial; and
(3) that impact is on interests or rights that do not rise to a level needing the protection afforded by the APA rule-making
procedures. New Jersey Builders Ass'n v. New Jersey Dep't ofEnvtl. Protection, 306 N.J. Super. 93, 703 A. 2d 323, 1997
N.J. Super.. LEXIS 486 (App.Div. 1997).

22. Division of Taxation order to all motor fuel retailers warning that issuance of any giveaways, even if not
conditioned on purchase, would be illegal constituted a rule or regulation under N.J. Stat. Ann. § 52:14B-2(e) and
violated-the Administrative Procedure Act, N.J. Stat. Ann. § 56:6-2(e). Glaser v. Dowres, 126 N.J. Super. 10. 312 A.2d
65-4,-1973 N.J. Super:-LEXIS-380-(App.Div. 19-7-3).-----------------

23. -Not everyaction of a state agency constitutes rulemaking; as distinguished. froam rulemaking is informal agency
actioniefined as any determination that is taken without a trial-type hearing, including investigating, publicizing,
negotiating; settling, advising, planning, and supervising a regulated industry. Indeed, informal action constitutes the
bulk of the activity of most administrative agencies. Coalition for Quality Health Care v. N.J. Dep't of Banking & Ins.,
348 N.J. Super. 272, 791 A.2d 1085, 2002N.J. Super. LEXTS III (App.Div.2002).

24. In determining whether agency action constitutes rulemaking courts inquire whether the agency action: (1) is
intended to have wide coverage encompassing a large segment of the regulated or general public, rather than an
individual or a narrow select group; (2) is intended to be applied generally and uniformly tolall similarly situated
persons; (3) is designed to operate only in future cases, that is, prospectively; (4) prescribes a legal standard or directive
that-is not otherwise expressly provided by or clearly and-obviously inferable from the enabling statutory authorization;
(5) reflects-an admninistrative polic-rthat (i) was-not previously expressed-in any official and- explicit-agency
determination, adjudication or rule, or (ii) constitutes a material and significant change from a 'clear, past agency
position on the identical subject matter; and (6) reflects a decision on administrative.xegulatory policy inr the-inature of
the interpretation of law or general policy. These factors are applicable whenever the authority- of an agency to act
without conforming to the requirements of the Administrative Procedures Act is questioned, for example, in adopting
orders, -guidelines, or directives; however, not all of these factors must be present for an agency action to constitute
rulemaking, but rather the factors are balanced according to weight. Coalition for Quality Health Care v. N.J. Dep't of
Banking &-Ins., 348 N.J Super. 272, 791 A.2d 1085, 2002 N.J. Super. LEXIS 11 (App.Div. 2002).

25. If a rule-promulgation complying with the standards of the Administrative Procedure Act is necessary to
validate the order to show cause mechanism in administrative agencies because it describes the procedure or practice
requirements of any agency, pursuant to N.J. Stat. Ann. § 52:14B-2, then N.J. Admin. Code tit. 1, § 1-9.2 would suffice
as the required basis. In re A-1 Jersey Moving & Storage, 309 N.J. Super. 33, 706 A.2d 752, T998 N.J. Super. LEXIS 68
(App.Div. 1998).

-26. Guidelines issued by the Attorney General, and required by Megan's Law, constituted administrative rules
which should have been adopted in compliance with the Administrative Procedures Act; since-the guidelines were
intended to cover all persons convicted of certain sex offenses at the guidelines had to be applied generally and
uniformly to all similarly situated sex offenders; attorney general's failure to comply with the Administrative Procedure
Act rendered the guidelines invalid. Doe v. Poritz, 283 N.J. Super. 372, 661 A.2d 1335; 1995 N.J. Super. LEXIS 260
(Law Div. 1995), modified by 142 N.J. 1, 662 A.2d 367, 1995 N.J LEXIS 519, 36 A.L.R.5th 711 (1995).

27. Under N.J. Stat. Ann. § 52:14B-2, Council on Affordable Housing is an "agency," because it was authorized by
statute to make, adopt, or promulgate rules or adjudicate contested cases. Bernards v. State, Dep't of Community Affairs,
233 N.J. Super. 1, 558 A.2d 1, 1989 N.J. Super. LEXJS 148 (App.Div. 1989).

28. Action by the New Jersey Natural Resource Council (Council) of the Divisionof Marine Services of the New
Jersey Department of Environmental Protection for the grant of a license to an electric company to lay a submarine
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cable under tideland waters was not an exercise of the Council's rule making function as defined in N.J. Stat. Ann. §
52:14B-2(e) of the New Jersey'Administrative Procedure Act (Act), N.J. Stat. Ann. § 52: 14B-1 et seq.; thus, the notice
and hearing provisions of N.J. Stat. Ann. § 52:14B-4(a) of the Act did not apply. Atlantic City Electric Co. v. Bardin,
145 N.J. Super. 438, 368 A.2d 366, 1976 N.J. Super. LEXIS 631, 7 Envtl. L. Rep. 20297 (App.Div. 1976).

29. Not every action of a state agency constitutes rulemaking; as distinguished from rulemaking is informal agency
action, defined as any determination that is taken without a trial-type hearing, including-investigaiing, publicizing,
negotiating, settling, advising, planning, and supervising a regulated industry. Indeed, informal action constitutes the
bulk of the activity of most administrative agencies. Coalition for Quality Health Care v. N.J. Dep't ofBanking & Ins.,
348 N.J. Super. 272, 791 A.2d 1085, 2002 N.J. Super. LEXIS III (App.Div. 2002).

30. In determining whether agency action constitutes rulemaking courts inquire whether the.agency action: (1) is
intended to have wide coverage encompassing a large segment of the regulated or general public, rather than an
individual or a narrow select group; (2) is intended to be applied generally and uniformly to all similarly situated
persons; (3) is designed to operate only in future cases, that is, prospectively; (4) prescribes a legal standard or directive
that is not otherwise expressly provided by or clearly and obviously inferable from the enabling statutory authorization;
(5) reflects an administrative policy that (i) was not previously expressed in any official and. explicit agency
determination, adjudication or rule, or (ii) constitutes a material and significant change from a clear, past agency
position on the identical subject matter; and (6) reflects a decision on administrative-regulatory policy in the nature of
the interpretation-oflaw or-general-policy- These- factors are applicable-whenever-the-authority-of-an agency-to act
without conforming to the requirements of the Administrative Procedures Act is questioned, for example-, in adopting
orders, guidelines, or directives; however, not all of these factors must be present for an agency action to constitute
rulemaking, but rather the factors are balanced according to weight. Coalition for Quality Health Care v. N.J. Dep't of
Banking & Ins., 348 N.J. Super. 272, 791 A.2d 1085, 2002 N.J. Super. LEXIS 111 (App.Di-v. 2002).

31. If a rule promulgation complying with the standards of the Administrative Procedure Act is necessary to
validate the order to show cause mechanism in administrative agencies because it describes the procedure or practice
requirements of any agency, pursuant to N.J. Stat. Ann. § 52:14B-2, then NJ Admin. Code tit. 1, § 1-9.2 would suffice
as the required basis. In re A-1 Jersey Moving & Storage, 309 N.J. Super. 33, 706 A.2d 752, 1998 N.J. Super: LEXIS 68
(App.Div. 1998).

32. Director of the Tax Division's decision to delete corporation's safe-harbor-lease propertyfrom the-allocation
fraction-did not constitute administrative-nile-making within the meaning of the N.J. Stat: Ann. 5214B-2(e) of-New
Jersey.Administrative Procedure Act because the agency's determination did not-meet most of the factors required by
the applicable common-law test. Reuben H. Donnelley Corp. v. Director, Division of Taxation, 128 N.J. 218, 607 A.2d
1281, 1992 N.J. LEXIS 385 (1992).

33. State Department of Education properly denied a petition for an amendment to administrative rule N.J. Admin:
Code § 6A.:3-5. 1(a), which recognizes that, in certain circumstances, a State district superintendent may make probable
cause determinations in tenure proceedings for school employees as the regulation is consistent with the statutes that:
permit the State to intervene in the operation of local school districts; grant broad power to the State district
superintendent to make personnel decisions; and limit the powers of the board of education for the district. The rule was
adopted in accordance with .the notice requirements of the Administrative Procedure Act; N.J. Stat. Ann. §§ 52u14B-1 to
-15, since notice of the rule proposal was published in the New Jersey Register, the public-was given 30 days in which
to comment on the rule proposal, and it was adopted only after a comprehensive review of all rules pertaining to the
determination of controversies and disputes arising under the school laws; further tenured employees were not denied
procedural due process when probable cause determinations are made by the State district superintendent rather than by
the district board of education. Gillespie v. Department ofEduc., 397 N.J. Super. 545, 938 A.2d 184, 2008 N.J. Super.
LEXIS 16 (App.Div. 2008).

34. Pursuant to the Administrative Procedure Act (APA), even minor procedural changes may meet the definition of
a rule because the APA, at N.J. Stat. Ann. § 52:14B-2(e), defines a rule as an agency statement of general applicability
and continuing effect. Thus, the definition does not distinguish between significant, material, substantive, interpretive,
or procedural rules. Besler &.Co., Inc. v. Bradley, 361 N.J. Super. 168, 824 A.2d 289, 2003 NJ. Super. LEXIS 202
(App.Div.. 2003).

35. Use of a Revenue Ruling did not violate the Administrative Procedure Act, NJ. Stat. Ann. §§ 52:14B-1 et seq.
because the ruling was used to adjudicate the legal rights of a person before an agency and was not used as a rule of
general applicability, as contemplated by N.J. Stat. Ann. § 52:14B-2(e). Stevens v. Board of Trustees of the Pub.
Employees'Retirement Sys., 309 NJ. Super. 300, 706 A.2d 1191, 1998 N.J. Super. LEXIS 105 (App.Div. 1998).
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36. Although respondent department's memorandum implemented a new task for respondent utilization review
organizations and represented a new rule within the context of respondent department's interpretation of how a revised
statute impacted existing functions, the rulemaking function, although-a violationof N.J. Stat. Ann. § 52:1 4B-2, did not
taint the interpretive aspect of respondent department's memorandum. Axiom Review v. Barnert Memorial Hosp. (In re
Final Agency Decision by N.J. Dep't of Health Regarding Utilization & Quality Review for Calendar Year 1993), 2 73
N.J. Super. 205, 641 A.2d 1043, 1994 N.J. Super. LEXIS 146 (App.Div_ 1994).

37. N.J. Stat. Ann. § 52:14B-2(e) provides in pertinent part the "Administrative rule" or "rule" means each agency
statement of general applicability and continuing effect that implements orinterprets law or policy. In re Petition of
Paterson Counseling. Center, Inc., 237 N.J. Super. 240, 567 A.Zd 282, 1989 N.J. Super. LEXIS 431 (App.Div. 1989).

38. Decision of the Commissioner of-the Department ofEnvironmentaFProteetion not to implement the 2005
Comprehensive Black Bear Management Plan (CBBMP) was affirmed since the policy was not adopted pursuant to the
rulemaking provisions of the Administrative Procedure Act (APA); because the 2005 CBBMP set guidelines as to when
and if a hunt can occur, it implicated matters of general administrative policy, warranting rulemaking pursuant to the
APA. New Jersey Animal Rights Alliance v. New Jersey Dept. of Environmental Protection, 396 N.J. Super. 358, 934
A.2d 52, 2007 N.J. Super. LEXNS 324 (App.Div. 2007).

39. Decision by the Division of Medical Assistance and Health Services of the Department of Human Services that
reimbursement rate-appeals were to-be-submitted only by-hospitals and-not-by consulting companies was-a-rule-change
pursuant to N.J. Stat. Ann. § 52:14B-2(e) which required that such determination be made after a rulemaking process.
Besler & Co., Inc. v. Bradley, 361 N.J. Super. 168, 824 A.2d 289, 2003 N.J. Super. LEXIS 202 (App.Div. 2003)..

40. Pursuant to the Administrative Procedure Act (APA), even minor procedural changes may meet the definition of
a rule because the APA, at N.J. Stat. Ann. § 52:14B-2(e), defines a rule as anagency statement of general applicability
and continuing effect. Thus, the definition- does not distinguishbetween significant, material, substantive, interpretive,
or procedural rules. Besler & Co., Inc. v. Bradley, 361 N.J. Super. 168, 824 A.2d 289, 2003 N.J. Super. LEXIS 202
(App.Div. 2003).

41. Commissioner of Education concluded that a school district-claim was purely legal in nature and did not present
any material issue of fact that would require a contested case.hearing before an-administrative law judge consistent with

SN.JStat. Ann§ 52U4B--2(b).-Slan v. Klagholtz, 342 N.J. Super. 385, 776 A.2d-894, 2001 N.J. Super. LEXIS 271
(App.Div_2001).

42. Police policy and procedure manual promulgated by the-state attorney general- was excepted by N.J. Stat. Ann. §
52:14B-2(e) of the Administrative Procedure Act (APA) from the requirements of the APA, and the manual was
enforceable and applicable to internal affairs investigator's interview of police officer. In re Carroll, 339NJ. ,Super.
429, 772 A.2d 45, 2001 N.J. Super. LEXIS 175 (App.Div. 2001).

43. New Jersey State Police is an agency to which the Administrative Procedure Act (Act) applies under N.J. Stat.
Ann. § 52:14B-2;. thus, the state police may not adopt rules without first-satisfying the notice and hearing steps of the
Act. Bullet Hole, Inc. v. Dunbar, 335 N.J. Super. 562, 763 A.2d 295, 2000 N.J. Super. LEXIS 447 (App.Div. 2000).

44. Court determined that the Administrative Procedure Act, N.J Stat. Ann. § 52:14B-2, was not violated by the
implementation of the3$15 fee, but that it was violated by the adoption-of'the New Jersey Point of Contact operating
hours. Bullet Hole, Inc. v. Dunbar, 335N.J. Super. 562, 763 A-2d 295, 2000 N.J. Super. LEXIS 447 (App.Div. 2000).

45. Court concluded that assuming that the imposition of the $15 fee was a "rule," no rulemaking procedures were
necessary under the Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-2, because the existing regulation for the
purpose of processing criminal history name search' ideritification checks, N.J. Admin. Code § 13:59-1.3 (b), was
sufficiently broad to encompass authority to charge the same fee for national instant criminal background check system
(NICS) checks. Bullet Hole, Inc. v. Dunbar, 335 N.J. Super. 562, 763 A.2d 295, 2000 N.J Super..LEXIS 447 (App.Div.
2000).

46. New Jersey Point of Contact operating hours were invalid as being adopted in violation of the Administrative
Procedure Act, N.J. Stat. Ann. § 52:14B-2. Bullet Hole, Inc. v. Dunbar, 335 N.J. Super. 562, 763 A.2d 295, 2000 N.J.
Super. LEXIS 447 (App.Div. 2000).

47. In a challenge to an amendment to a county's solid waste management plan, the appellate court rejected the
argument of the Department of Environmental Protection (DEP) that because its adoption of the rulemaking
requirements of the Administrative Procedure Act (APA), N.J.Stat. Ann.§ 52:14B-4 and N.J.A. C. 1:30, was itself
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discretionary, the DEP was free to disregard its own rules of procedure, former N.JA.C.§-7:26-6.6, which adopted the
APA requirements. Under N.J.Stat. Ann.§ 52:14B-2, an agency's decision to abandon or modify its own procedural
regulations had to be accomplished through rule-making. In re Certain Amendments to the Adopted & Approved Solid
Waste Management Plan,. 133 N.J. 206, 627 A.2d 614, 1993 N.J. LEXIS 717 (1993).

48. Attorney general's use of the consent form and procedure for authorizing the interception of oral or wire
communications under N.J. Stat. Ann. § 2A:156A-4(c) did not.amount to an administrative rule for the purposes of N.J.
Stat. Ann. § 52:14B-2. State v. Laurence, 259 NJ Super. 225, 611 A.2d 1164, 1992 N.J Super. LEXIS 323 (Law Div.
1992).

49. Director of the Tax Division's decision to delete corporation's safe-harbor-lease property from the allocation
fraction did not constitute administrative rule-making within the meaning of the N.J. Stat. Ann. 52:14B-2(e) of New
Jeisey Administrative Procedure Act because the agency's determination did not meet most of the factors required by
the applicable common-law test. Reuben H. Donnelley Corp. v. Director, Division of Taxation, 128 N.J. 218, 607 A.2d
1281, 1992 N.J. LEXIS 385 (1992).

50. Under NJ Stat. Ann. § 52:14B-2, Council on Affordable Housing is an "agency," because it was authorized by
statute to make, adopt, or promulgate rules or adjudicate contested cases. Bernards v. State, Dep't of Community Affairs,
233 N.J Super. 1, 558 A.2d 1, 1989 N.J. Super. LEXIS 148 (App.Div. 1989).

......5i.nallocating- 91 percent-of-reductions-in Medicare payments under-Gramm-Rudmnrito ttlielo-spittal, the
hospital rate setting commission should have treated the allocation as an administrative rule subject to the provisions of
the Administrative ProcedureAct, N.J. Stat. Ann. § 52:14B-2(e). New Jersey Hospital Ass'n v. New Jersey State Dep't of
Health, Hospital Rate Setting Com., 227 N.J. Super. 557, 548 A.2d 211, 1988 N.J. Super. LEXIS 355 (App.Div. 1988).

52. N.J. Stat. Ann. § 39:4-120 vested only the Department of Transportation with the power to approve the-
installation of a traffic control signal at an. intersection of a street in the municipality and thus no hearing was required as
to the department's decision to install such traffic signal; the Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-1 et
seq., did not create a substantive right on the part of a municipality to a hearing on such decision, nor was such decision
a contested case within the meaning of N.J. Stat. Ann. §.52:14B-2(b). Cedar Grove v. Sheridan, 209 N.J. Super. 267,
507 A.2d 304, 1986 N.J. Super. LEXIS 1211 (App.Div. 1986).

53. Contested case as-defined in N.J.. Stat. Ann. § 52:14-92(b) is-one requiring a statutory or constitutional right.
Cedar-Grove v. Sheridan, 209 N.J. Super. 262, 507 A.2d-304, 1986 N.J. Super: LEXIS 1211 (AppLDiv. 1-986).

54. Administrative, order of the state Department of Environmental Protection (agency), though referred to by the
agency as a "policy statement," was a rule and thus was subject to the procedurar requirements for adoption set forth in
the Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-1 et seq.; the rule satisfied the definition thereof under N.J.
Stat. Ann. § 52:14B-2(e) and the six factor common law standard to be applied in interpreting N.J. Stat. Ann. § 52:14B-
2(e). Woodland Private Study Group v. State, Dep't of Environmental Protection, 209 N.J. Super. 261, 507 A.2d 300,
1986 NJ. Super. LEXIS 1216,16 Envtl. L. Rep. 20645 (App.Div. 1986), affirmed by 109 N.J 62, 533 A.2d 387, 1987
N.J LEXIS 373, 27 Env't Rep. Cas. ('BNA) 1834, 18 Envtl. L. Rep. 20263 (1987).

55. Because the New Jersey Board of Higher Education's adoption-of a resolution, regarding a student-faculty
funding ratio and a budgetary calendar, was not rule-making within the contemplaticn of the Administrative Procedure
Act, a professors' appeal -from the resolution was dismissed. Rutgers Council ofAmerican Asso. of University Professors
v. New Jersey Board of Higher Education, 126 N.J. Super. 53, 312 A.2d 677, 1973 N.J. Super. LEXIS 385, 85 L.R.R.M.
(BNA) 2214, 72 Lab. Cas. (CCH) P53215 (App.Div. 19.73).

56. The Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-1 et seq., was never intended to apply to parole
release proceedings conducted in accordance with NJ Stat. Ann. § 30:4-106 et seq., and did not entitle parolees to
detailed findings of fact in connection with parole denials, as these were not contested cases. Beckworth. v. New Jersey
State Parole Bd., 62 N.J. 348, 301 A.2d 727, 1973 N.J. LEXIS 251 (1973).

57. Approval by the New Jersey State Board of Medical Examiners (Board) of a chiropractic school's application
for approval was proper although the Board did not file findings of fact or conclusions of law, where the Board did not
hear the matter as a contested hearing as defined by NJ Stat. Ann. § 52:14B-2(b) of the New Jersey Administrative
Procedure Act. In re Sherman College of Straight Chiropractic, 164 N.J. Super. 519, 397 A.2d 362, 1979 N.J. Super.
LEXIS 531 (App. Div. 1979).

58. "Lewdness or immorality" for purposes of the alcoholic beverage licensing regulations, N.J. Admin. Code tit.
13, § 2-23.6, was not vague, ambiguous, or unconstitutional; the Administrative Procedure Act, N.J. Stat. Ann. §
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52:14B-2, did not preclude the use of contested case decisions as illustrative of lewd and immoral conduct or as
precedent and the criminal law definition set forth in N.J. Stat. Ann. § 2C:14-4 of lewd did not apply to the regulations.
G. & J.K Enterprises, Inc. v. Division ofAlcoholic Beverage Control, 205 N.J. Super. 77, 500 A.2d 43, 1985 NJ.
Super. LEXMS 1514 (App.Div. 1985).

59. In an appeal from a decision of the New Jersey Transit Corporation (NJT) denying an applicant eligibility for
Access Link paratransit services, applicant was not entitled to have the argument, that the NJT administrative hearing
should have been a contested caseunder New Jersey's Administrative Procedure Act (APA), N.J.SA. § 52-14B-2(b),
considered because the applicant did not seek to have his-case -referred to the Office of Administrative Law for a hearing
under the APA pursuant to the procedures set forth in N.J.A.C. 1:1-1. 1 to -21.6; thus, the applicant did not raise the issue
before the NJT. Sell v. New Jersey Transit Corp., 298 N.J. Super. 640, .689A.2d 1386, 1997 N.J Super. LEXIS 123, 6
Am. Disabilities Cas. (BNA) 821, 20 Am. Disabilities Dee. 704 (App.Div. 1997).

60. Since a decision by the New Jersey Department of Environmental Protection to either grant or deny a general
permit under the Freshwater Wetlands Protection Act, N.J. Stat. Ann. § 13:9B-1 to -30, constituted an_"administrative
adjudication" under N.J. Stat. Ann. -§.52:14B-2(c) that afforded the permit applicant the opportunity to contest that
decision at a hearing, the Deparlnent's decision was part of a quasi-judicial procedure that required the Department to
make sufficient findings of fact to allow judicial review. In re Freshwater Wetlands General Permits, 372 N.J. Super.
578, 860 A.2d 450, 2004 N-J. Super. LEXIS 404 (App.Div. 2004).

6LF Tdr il-co-ut properlyeordered a-parent's consolidated Department of Education (DOE) due process and
discrimination complaints, asserting-that a local sclhool failed to comply with her disabled son's individual education
plan (IEP), remanded to the DOE, as the trial court lackedjurisdiction from the outset to hear an appeal from an
administrative agency. Since the trial court lacked jurisdiction to hear the interlocutory administrative appeal in the first
instance and the DOE, through the Office of Administrative Law, was vested with authority to hear the parent's due
process petition respecting the IEP, the cases should not have been consolidated after the unsuccessful mediation to the
trial court. D.G. v. North PlainfieldBd. of Educ., 400 NJ. Super. 1; 945 A.2d 707, 2008 N.J. Super. LEXMS 80 (App.Div.
2008).

62. As no statute authorizes county correctional facilities to adjudicate contested cases and promulgate. rules, they
are not state agencies under NJ. Stat. Ann. § 52:14B-2(a); and as they have no.jurisdiction.to exercise-any authority
beyond-the county, they-are agencies with-only local-authority. Therefore, an inmate's appeal from=a-county correctional
,facility's -discipliiary-acti-on must be filed-in the-superior court law division as an action in lieu7of prerogative writs.
Selobyt v. Keough-Dwyer Correctional Facility of Sussex County, 375 N.J. Super. 91, 866 A.2d 1018, 2005 N.J. Super.
LEXIS 52 (App.Div. 2005).

63. County did not have standing-to challenge a disability retirement award by the Board of Trustees of the Public
Employees Retirement System under NJ. Stat. Ann. § 52:14B-2 merely because county entered into a private agreement.
conditioning eligibility for benefits on findings-by the Board; although county had a stake in the proceedings, it did not
have an adverse interest. Camden County v. Board of Trustees of the Pub. Emples. Retirement Sys., 334 N.J. Super. 624,
760 A.2d 808, 2000 N.J. Super. LEXTS 380 (App.Div. 2000), reversed by 170 N.J. 439, 790 A.2d 158, 2002 N.J. LEXIS
50 (2002). •

64. In determining whether agency action constitutes rulemaking courts inquire whether the agency action: (1) is
intended to have wide coverage encompassing-a -large segment of the regulated or general public, rather than an
individual or a narrow select group; (2) is intended.to-be applied generally and uniformly to all similarly situated
persons; (3) is designed to operate only in future cases, that is, prospectively; (4) prescribes a legal standard or directive
that is not otherwise expressly provided by or clearly and obviously inferable from the enabling statutory authorization;
(5) reflects an administrative policy that (i) was not previously expressed in any official and explicit agency
determination, adjudication or rule, or (ii) constitutes a material and significant change from a clear, past agency
position on the identical subject matter; and (6) reflects a decision on administrative regulatory policy in the nature of
the interpretation of law or general policy. These factors are applicable whenever the authority of an agency to act
without conforming to the requirements of the Administrative Procedures Act is questioned, for example, in adopting
orders, guidelines, or directives; however, not all of these factors must be present for an agency action to constitute
rulemaking, but rather the factors are balanced according to weight. Coalition for Quality Health Care v. N.J. Dep't of
Banking & Ins., 348 NJ Super. 272, 791 A.2d 1085, 2002 N.J. Super. LEXIS 111 (App.Div. 2002).

65. For purposes ofjudicial review, the Port Authority Employment Relations 'Panel is an administrative agency,
and Panel decisions presumptively are worthy of the deference afforded decisions by administrative agencies. Port Auth.
of New York and New Jersey v. Port Auth. Empl. Rels. Panel (In re Alleged Improper Practice Under Section XI,
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Paragraph A(d) of the Port Authority Labor Relations Instruction), 194 N.J 314, 944 A.2d 611, 2008 N.J. LEXIS 313,
184 L.R.R.M. (BNA) 2016 (2008).

66. Final agency determination of the Department of Human Services declaring a claimant ineligible to receive
Work First New Jersey/Temporary Assistance for Needy Families (WFNJ/TANF) benefits for her family because-she
also received benefits from the Subsidized Adoption Program (SAP) for her two adopted children was erroneous since
the decision was based on an instruction issued by the agency that SAP benefits were duplicative of the WFNJ/TANF
benefits. The instruction was held not a valid basis to determine eligibility because it operated as a rule and was not
adopted in accordance with the Administrative Procedure Act, N.J. Stat. Ann. §§ 52:14B-1 - 15. B.H. v. New Jersey,
Dep't of Human .Servs., 400 N.J. Super. 418, 947 A.2d 698, 2008 N.J. Super. LEXIS 120 (App.Div. 2008).

67. Although the New Jersey-Board of Public Utilities issued a decision on securitization, i.e., the structuring and
pricing of transition bonds, which were used to reduce stranded costs, without conducting hearings, given the provisions
of N.J. Stat. Ann. § 52:T4B-9, N.J. Stat. Ann. § 52:14B-2, and N.J. Stat. Ann. § 48:3-64, and the fact that N.J. Stat. Ann.
§ 48:3-64 did not require a hearing and referred back to N.J. Stat. Ann. § 48:3-62, which did not require a hearing, and
N.J. Stat. Ann. § 48:3-64 did not refer back to N.J. Stat. Ann. § 48:3-61, which did require a hearing, the failure of the
Board to conduct a hearing was not error. In re Public Serv. Elec. & Gas Company's Rate Unbundling, Stranded-Costs
& Restructuring Filings, 330 N.J. Super. 65, 748 A.2d 1161, 2000 N.J Super. LEXIS 150 (App.Div. 2000), affimied by
167 NJ. 377, 771 A.2d 1163, 2001 NJ LEX=S 526 (2001).

68. Under NJ. Stat. Ann. § 52:14B-2(d) of the New Jersey Administrative Procedure Act, the New Jersey Delaware
and Raritan Canal Commission, not the New Jersey Department of Environmental Protection, is the "head of the-
agency" and has the exclusive power to determine a review-zone and to approve, reject, or modify any project within it.
'Infinity Outdoor, Inc. v. Delaware and-Raritan Canal Com'n, 388 N.J. Super. 278, 907 A.2d 1018, 2006 N.J. Super.
LEXNS 278 (App.Div. 2006).

69. In an appeal from a decision of the New Jersey Transit Corporation (NJT) denying an applicant eligibility for
Access Link paratransit services, applicant was not entitled to have the argument, that the NJT administrative hearing
should have been a contested case under New Jersey's Administrative Procedure Act (APA), N.J.S.A. § 52:14B-2(b),
considered because the applicant did not seek to have his case referred to the Office of Administrative Law for a hearing
under the APA pursuant to theprocedures setforth in N.J.A. C 1:1-1.1 to--21.6; thus, the-applicant did not raise the-issue
-before the NJT.-Sell v. New- Jer-sey"Transit Corp., 298 N.J. Super. 640, 689 A2d, 1386; 199.ZTN.J Super. LEXIS 123, 6
Am. Disabilities Cas- -(BNA) 821, 20 Am. Disabilities-Dec. 704-(App.Div-i 997):

70. Contested case as defined in NJ Stat. Ann. § 52:14B-&2(b) is one requiring a statutory or constitutional-right.
Cedar Grove v. Sheridan, 209 N.J. Super. 267, 507 A.2d 304, 1986 N.J. Super. LEXIS 1211 (App.Div. 1986).

71. Property owner who was denied a-permit for state highway access had a right to a hearing under the
Administrative Procedure Act, N.J. S-tat. Ann. §§ 52.14B-1 to 52:14B-15, to review and contest all the evidence before
the State Department of Transportation and to cross-examine all expert witnesses. High Horizons Dev. Co. v. State,
DOT, 120 N.J. 40, 575 A.2d 1360, 1990 N.J. LEXIS 81 (1990).

72. "Lewdness or immorality" for purposes of the alcoholic beverage licensing regulations, N.J. Admin. Code tit.
13, § 2-23.6, was not vague, ambiguous, or unconstitutional; the Administrative Procedure Act, NJ Stat. Ann. §
52.:14B-2, did not preclude the use of contested case decisions as illustrative of lewd and immoral conduct or as
precedent and the criminal law definition set forth in N.J. Stat. Ann. § 2C: 14-4 of lewd did not apply to the regulations.
G. & JK. Enterprises, Inc. v. Division ofAlcoholic Beverage Control, 205 N.J Super. 77, 500 A.2d 43, 1985 N.J.
Super. LEXIS 1514 (App.Div. 1985).

73. Court concluded that assuming that the imposition of the S 15 fee was a "rule," no rulemaking procedures were
necessary under the Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-2, because the existing regulation for the
purpose of processing criminal history name search identification checks, N.J. Admin. Code § 13:59-1.3(b), was
sufficiently broad to encompass authority to charge the same fee for national instant criminal background check system
(NICS) checks. Bullet Hole, Inc. v. Dunbar, 335 N.J. Super. 562, 763 A.2d 295, 2000 N.J. Super. LEAIS 447 (App.Div.
2000).

74. Under the Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-1 et seq., inmates were entitled to a contested
case hearing before an administrative law judge only if the prison disciplinary sanctions they were challenging involved
the loss of 365 days or more of time credits. Zeltner v. New Jersey Dep't of Corrections, 201 N.J. Super. 195, 492 A.2d
1084, 1985 N.J. Super. LEXIS 1287 (App.Div. 1985).
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75. Guidelines issued by the Attorney General, and required by Megan's Law, constituted administrative rules
which should have been adopted in compliance with the Administrative Procedures Act; since the guidelines were
intended to cover all-persons convicted of certain sex offenses at the guidelines had to be applied generally and
uniformly toall- similarly situated sex offenders; attorney general's failure to comply with the Administrative Procedure
Act rendered the guidelines invalid. Doe v. Poritz, 283 N.J. Super. 372, 661 A.2d 1335, 1995 N.J. Super. LEXIS 2-60
(Law Div. 1995), modified by 142 N.J. 1, 662 A.2d 367, 1995 N.J. LEXIS 519, 36 A.L.R.5th 711 (1995).

76. Commissioner of Education concluded that a school district claim was purely legal in nature and did not present
any material issue-of-fact that would require a contested case hearing before an administrative law judge consistent with
N.J. Stat. Ann. § 52:14B- 2-(b). Sloan v. Klagholtz, 342 N.J Super. 385, 776 A.2d 894, 2001 N.J. Super. LEXIS 271
(App:Div. 2001).

77. Because the New Jersey Board of Higher Education's adoption of a resolution, regarding a student-faculty
funding ratio and a budgetary calendar, was not rule-making within the contemplation of the Administrative Procedure
Act, a professors' appeal from the resolution was dismissed. Rutgers Council ofAmerican Asso. of University Professors
v. New Jersey Board-ofHigher Education, 126 N.J. Super. 53, 312 A.2d 677, 1973 N.J. Super. LEXIS 385, 85 L.R.R.M.
(BNA) 2214, 72 Lab. Cas- (CCH) P53215-(App.Div. 1973).

78. Trial court properly ordered a parent's consolidated Department of Education (DOE) due process and
discrinination-compa-ihts,-asserting-that a-local-school failed-to-comply Witl-h&--disabieds6n' s indivifdiuar-duuation
plan (IEP),-remanded to -the DOE, as the trial court lacked jurisdiction from the outset to hear an appeal from an
administrative agency. Since the trial court lacked jurisdiction to hear the interlocutory administrative appeal in the first
instance and the-DOE, through the Office of Administrative Law, was vested-with authority to hear the parent's due
process-petition respecting the IEP, the cases should not have been consolidated after the unsuccessful mediation to the
trial court. D. G. v. North Plainfield Bd. of Educ., 400 N.J. Super. 1, 945 A.2d 707, 2008 N.J. Super. LEXIS 8( (App.Div.
2008).

79. State Department of Education properly denied a petition for an amendment to administrative rule N.J. Admin..
Code § 6A.'3-5.1 (a), which recognizes that, in certain circumstances, a State district superintendent may make probable
cause determinations in tenure proceedings for school employees as the regulation is consistent with the statutes that:
-permirthe State to-intervene in the operation of local-school districts;.grant broad power to theState district
superintendent tomake_-personnel .decisions;-and-imit the powers.of the board of education forhe district. The-rule-was
adopted -in accordance with the notice requirements of the Administrative Procedure Act, N.J. Stat.-Ann. §§.52:14B-1 to
-15, since notice ofthe rule proposal was published in the New Jersey Register, the public was given 30 days in which
to comment on the rule proposal, and it was adopted only after a comprehensive review of all rules pertaining to -the
determination of controversies and disputes arising under the school laws; further tenured employees were not denied
procedural due process when probable cause determinations are made by the State district superintendent rather than by
the district board of education. Gillespie v. Department of Educ., 397 N.J. Super. 545, 938 A.2d 184, 2008 N.J. Super.
LEXIS 16 (App.Div. 2008).

80. Neither procedural due process nor the APA required the N.J. Board of Public Utilities to provide particularized
notice of its specific intention to make a policy determination with respect to accelerated afmortization of.deferred
energy balance, and the resolution of the unique policy question presented in the aftermath of the Three Mile Island
incidentwould- not have-beerr-aided by the furnishing of a more explicit -notice on the matter. In re Petition of Jersey
Cent. Power & Light Co., 85- N.J. 5201, 428 A.2d 498, 1981 N.J LEXIS 1603 (1981).

81. Although the New Jersey Board of Public Utilities issued a decision on securitization, i.e., the structuring and
pricing of transition bonds, which were used to reduce stranded costs, without conducting hearings, given the provisions
of N.J. Stat. Ann. § 52:14B-9, N.J. Stat. Ann. § 52:14B-2, and NJ. Stat. Ann. § 48.:3-64, and the fact that NJ. Stat. Ann.
§ 48:3-64 did not require a hearing and referred back to N.J. Stat. Ann. § 48:3-62, which did not require a hearing, and
N.J Stat. Ann. § 48.-3-64 did not refer back to NJ Stat. Ann. § 48:3-61, which did require a hearing, the failure of the
Board to conduct a hearing was not error. In re Public Serv. Elec. & Gas Company's Rate Unbundling, Stranded Costs
& Restructuring Filings, 330 N.J. Super. 65, 748 A.2d 1161, 2000 N.J. Super. LEXIS 150 (App.Div. 2000), affirmed by
167NJ. 377, 771 A.2d 1163, 2001 N.J. LEXIS 526 (2001).

82. Division of Taxation order to all motor fuel retailers warning that issuance of any giveaways, even if not
conditioned on purchase, would be illegal constituted a rule or regulation under N.J. Stat. Ann. § 52:14B-2(e) and
violated the Administrative Procedure Act, NJ Stat. Ann. § 56:6-2(e). Glaser v. Downes, 126 N.J. Super. 10, 312 A.2d
654, 1973 N.J Super. LEXIS 380 (App.Div. 1973).
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83. Action by the New Jersey Natural Resource Council (Council) of the Division of Marine Services- of the New
Jersey-Department of Environmental Protection for the grant of a license to an electric company to lay a submarine
cable under, tideland waters was not an exercise of the Council's rule making function as defined in-NJ. Stat. Ann. §
52:14B-2(e) of the New Jersey Administrative Procedure Act (Act), N.J. Stat. Ann. § 52:.I4B-1 et seq.; thus, the notice
and hearing provisions of N.J. Stat. Ann. § 52: 14B-4(a) of the Act did not apply. Atlantic City Electric Co. v. Bardin,
145 N.J. Super. 438, 368 A.2d 366, 1976 N.J. Super. LEXIS 631, 7 Envtl. L. Rep.20297 (App.D&. 1976).

84. Decision of the Commissioner of the Department of Environmental Protection not to implement the 2005
Comprehensive Black Bear Management Plan (CBBMP) was affirmed since the policy was-not adopted pursuant to the
rulemaking provisions of the Administrative Procedure Act (APA); because the 2005, CBBMP set-guidelines as to when
and if a hunt car-occur, it implicated matters of general administrative policy, warranting rulemaking pursuant to the
APA. New Jersey Animal Rights Alliance v. New Jersey Dept. of Environmental Protection, 396 N.J Super. 358, 934
A.2d 52, 2007 N.J. Super. LEXIS 324 (App.Div. 2007).

85. Notice of violation of the Solid Waste Management Act issued by the Department of Environmental Protection,
which orders the immediate cessation of operation of a solid waste facility, is an order of abatement within the intent of
N.J. Stat. Ann. §13.1E-9(c), which entitles the recipient to an administrative hearing tolchallenge the violation.
Gloucester County Imp. Authority v. New Jersey Dep't of Environmental Protection, 391 N.J. Super. 244, 917 A.2d 833,
2007N.J. Super. LEXIS 79 (App.Div. 2007). . ... . .

86. "Lewdhess or immora'ty" for purposes of the alcoholic beverage licensing regulations, N.J. Admin. Code tit.
13, § 2-23,.6, was not vague, ambiguous, or unconstitutional; the Administrative Procedure Act, N.J. Stat. Ann. §
52:14B-2, -did not preclude the use of contested case decisions as illustrative of le wd and immoral conduct or as
precedent and the-criminal law definition set forth in NJ.. Stat. Ann. § 2C.'I474 of lewd did: not apply to the regulations.
G & J.K. Enterprises, Inc. v. Dfvision' ofAlcoholic Beverage Control, 205 N.J. Super. 77, 500 A.2d 43, 1985 N.J.
Super. LEXIS- 1514 (App.Div. 19885).

87. For purposes ofjudicial review, the Port Authority Employment Relations Panel is an administrative agency,
and Panel decisions presumptively are worthy of the deference afforded decisions by administrative agencies. Port Auth.
of New York and New Jersey v. Port Auth. -Empl. Rels. Panel (In re Alleged Improper Practice Under Section XI,
Paragraph A(d) of the Port Authority-Labor Relations-Instruction); 194 N.J. -314, 944 A2d-611, 20U8-N.J. LEXIS 313,
184 L.R.R (BNA) 2016 (2008).

88. Radio stations' appeal of the New Jersey Meadowlands Commission's quasi-legislative resolution to amend a
developer's redevelopment agreement to- allow taller buildings was dismissed since the Commission gave public -notice,
gave sufficient-information about the proposed amendment to allow for meaningful objections or comments,'held _public
hearings, and accepted written and oral comments; it was permissible for the Commission to rely on undisclosed '
communications from the developer and on its staff recommendations. If the stations wanted to litigate their specific
broadcast signal interruption taking or reverse taking claims, they had to do so in a judicial action in the Superior Court
of New Jersey, Law Division. Infinity Broadcasting Corp. v. New Jersey Meadowlands Comm'n, 3 77 N.J. Super. 209,
872 A.2d-.125, 2005 N.J. Super. LEXIS 140 (App.Div. 2005), affirmed in part and reversed in part by 187 N.J. 212, 901
A.2d 312, 2006 NJ. LEXIS 1052 (2006).

89. Under NJ. Stat, Ann. § 52:14B-2(d) of the-New Jersey AdministrativeProcedure Act, the-New Jersey Delaware
and Raritan Canal Commission, not the New Jersey Department of Environmental Protection, is the "head of the
agency" and has the exclusive power to determine a review zone and to approve, reject, or modify any project within it.
Infinity Outdoor, Inc. v. Delaware and Raritan Canal Com'n, 388 N.J. Super. 278, 907 A.2d 1018, 2006 N.J. Super.
LEXIS 278 (App.D iv. 2006).

90. The trial court erred in affirming a decision of the state board of medical examiners which revoked the
physician's license under NJ. Stat. Ann. § 45:1-21 after he pled guilty to an offense that arguably implicated moral
turpitude; pursuant toN.J. Stat. Ann. § 52:14B-1l and N.J. Stat. Ann. § 52:14B-2(b), the physician had a right to a
plenary hearing at which he would be allowed to present evidence. In re Fanelli, 174 N.J. 165, 803 A.2d 1146, 2002
NJ. LEXIS 1109, 29 Employee Benefits Cas. (BNA) 1155 (2002).

91. Foundry was entitled to an adjudicatory administrative hearing pursuant to the Administrative Procedure Act
(APA), NJ. Stat. Ann. § 52:14B-11, before New Jersey Department of Environmental Protection revoked, a temporary
operating certificate issued pursuant to the Air Pollution Control Act (APCA), N.J. Stat. Ann. § 26:2C-9.2(c)(3) because
nothing in the APCA defined "license," and a certificate was considered a license under the APA, N.J. Stat. Ann. §
52:14B-269, and because the Department had routinely renewed the temporary certificate for over three years; thus, the
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foundry had been issued a form of approval and license that 'permitted it to operate its business and that permission
could not be summarily revoked without a hearing. New Jersey Dep t of Environmental Protection v. Atlantic States
Cast Iron Pipe Co., 241 N.J. Super. 591, 575 A.2d 895, 1990 NJ Super. LEX1S205 (App.Div. 1990).

92. In allocating 91 percent of reductions in Medicare payments under Gramm-Rudman to the hospitals, the
,-hospital rate setting commission should have treated the allocation as an administrative rule subject to the provisions of
the Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-2(e). New Jersey Hospital A~ss'n v. New Jersey State Dep't of
Health, Hospital Rate Setting Com., 227 N.J. Super. 557, 548 A.2d 211, 1988 N.J. Super. LEXIS 355 (App.Div. 1988).

93. Decision by the Division of Medical Assistance and Health Services of the Department of Human Services that
reimbursement rate appeals were to be submitted only by hospitals and not by consulting companies was a rule change
pursuant to NJ Stat. Ann. § 52:14B-2(e) which required that such determination be made after a rulemaking process.
Besler & Co., Inc. v. Bradley, 361 N.J. Super. 168, 824 A.2d 289, 2003 N.J. Super. LEXIS 202 (App.Div. 2003).

94. In allocating 91 percent of reductions in Medicare payments under Gramm-Rudman to the hospitals, the
hospital rate setting commission should have treated the allocation as an administrative rule subjectto the provisions of
the Administrative Procedure Act, N.J. Stat. Ann. § 52.:14B-2(e). New Jersey Hospital Ass'n v. New Jersey State Dep't of
Health, Hospital Rate Setting Com., 227 N.J. Super. 557, 548 A.2d 211, 1988 N.J. Super. LEXIS 355 (App.Div. 1988).

95. Because "insurer" included a group of affiliated insurers, the New Jersey Commissioner of Insurance's change
of a-reporting-policy consistent with the reporting regulations-should-have-been-effecte-ftIrcug, hthe rute-madinig
procedures of N.J. Stat; Ann. § 52:14B-2(e). American Employers'Ins. Co. v. -Commissioner of Ins., Dep't of Ins., 2M6
N.J. Super. 428, 566 A.2d 202, 1989 N.J. Super. LEMS 380 (App.Div. 1989).

96" In an appeal from an action of the New Jersey Council on Affordable Housing (CO•AH), the Superior Court of
New Jersey, Appellate Division, remanded the matter to COAH for transmittal-of the matter to the Office of
Administrative Law (OAL) pursuant to N.J. Stat. Ann. § 52:27D-315(c) and N.J. Stat. Ann. § 52:14B-2(b) because there
existed an issue of fact that, on its face, appeared to be material and contested: whether the rezoning of the property of
two operating country clubs provided a realistic opportunity for the construction of 700 units of affordable housing.
Quad Enterprises v. Paramus, 250 N.J. Super. 256, 593 A.2d 1227, 1991 N.J. Super. LEXIS 272 (App.Div. 1991).

97. Administrative Procedure Act did not apply to an amendment of a congressionally authorized agreement_
between-the federal and state government for the:state's Medicaid plan; nor did-the agreement fall-within the definition
of"an administrative-rule." Klein -v County-of-Hudson, 187 N.J. Super.1603, 455 A.2d. 583, 1980 NJ.Super. LEX1S-838
(Law Div. 1980), affirmed by 18TN.J. Super. 433, 455 A.2d 491,1982 N.J. Super. LEXIS 956 (App.Div. 1982).

98. Final agency determination of the Department of Human Services declaring a claimant ineligible to receive
Work First New Jersey/Temporary Assistance for Needy Families (WFNJ/TANF) benefits for her family because she
also received benefits from the Subsidized Adoption Program (SAP) for her two adopted. children was erroneous since
the decision was based on an instruction issued by the agency that SAP benefits were duplicative of the WFNJ/TANF
benefits. The instruction was he-d not a valid basis to determine eligibility because it operated as a rule and was not
adopted in accordance with the Administrative Procedure Act, N.J. Stat. Ann. §§ 52:14B-1 -- 15. B.H. v. New Jersey,
Dey)'t of Human Servs., 400 N.J. Super. 418&947A.2d 698, 2008 N.J. Super. LEXMS 120 (App.Div. 2008).

99. Director of the Tax Division's decision to delete corporation's safe-harbor-lease property from the allocation
fraction did not constitute administrative rule-making within the meaning of the NJ. Stat. Ann. 52:14B-2(e) of New
Jersey Administrative Procedure Act because the agency's determination did not meet most of the factors required by
the applicable common-law test. Reuben H Donnelley Corp. y. Director, Division of Taxation, 128 N.J. 218, 607 A.2d
1281, 1992 N.J. LEXIS 385 (1992).

100. N.J. Stat. Ann. § 39:4-120 vested only the Department of Transportation with the power to approve the
installation of a traffic control signal at, an intersection of a street in the municipality and thus no hearing was required as
to the department's decision to install such traffic signal; the Administrative Procedure Act, NJ Stat. Ann. § 52:14B-1 et
seq., did not create a substantive right on the part of a municipality to a hearing on such decision, nor was such decision
a contested case within the meaning of NJ Stat. Ann. § 52:14B-2(b). Cedar Grove v. Sheridan, 209 N.J. Super. 267,
507 A.2d 304, 1986 N.J. Super. LEXIS 1211 (App.Div. 1986).
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CHAPTER 14B. ADMINISTRATIVE PROCEDURE AND REGULATORY FLEXIBILITY

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

NJ. Stat. § 52:14B-3 (2008)

§ 52: 14B-3. Additional requirements for rule-making

In addition to other rule-making requirements imposed by law, each agency shall:

(I) adopt as a rule a description of its organization, stating the7general course and method of its operations andithe
methods whereby the public may obtain information or make submissions or requests;

(2) -adopt rules of practice setting forth the nature and requirements of all formal and informal procedures available,
including a description of all forms and instructions used by the agency, and if not otherwise set forth in an agency's
rules, a table of all permits and their fees, violations and penalties, deadlines, processing times and appeals procedures;

(3) make available for public inspection all final orders, decisions, -and opinions, in accordance with the provisions
of chapter 73 -of the laws-af-1963 as-amended and supplementedz4C 47:1kA] et seq.);

_(4) publish intheNew Jersey Register a-quarterly calendar setting forth a-schedule of-the agencys-anticipated rule-
making activities for the next six months. The calendar shal- include the name of the agency and agency head; a citation
to the legal authority authorizing the rule-making action and a synopsis of the subject matter-and the objective or
purpose of the agency's proposed, rules.

In a manner prescribed by the Director of the Office of Administrative Law, each agency shall appropriately
publicize that copies of its calendar are available to interested persons for a reasonable fee. The amount of the fee shall
be set by the director.

An agency shall notify the Director of the Office of Administrative Law when it' wishes to amend its calendar of
rule-making activities. Any amendment which involyes the addition of any-rule-making activity to an agency's calendar
shall provide that the, agency shall take no action on that matter until at least 45 days following the first publication of
the amended calendar in- which the announcement of that proposed ruile-making activity first appears.

The provisions of this paragraph shall not apply to rule-making:

(a) required or authorized by federal law when failure to adopt rules in a timely manner will prejudice the State;

(b) subject to a specific statutory authorization requiring promulgation in a lesser time period;

(c) involving an imminent peril subject to provisions of subsection (c) of section 4 of P.L. 1968, c. 410 (C. 52:14B-
4);

(d) for which the agency has published a notice of pre-proposal of a rule in accordance with rules adopted by the
Director of the Office of Administrative Law; or

(e) for which a comment period of at least 60 days is provided.

A proposed rule falling within any of the exceptions to the provisions of this subsection shall so indicate in the
notice of proposal.
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HISTORY: L. 1968, c. 410, § 3; amended 2Q01, c. 5, § 1, eff. July 1, 2001.

NOTES:

Effective Dates:

Section 12 of L. 2001, c. 5 provides:"T-his act shall take effect on the first day of the sixth month following
enactment but shall not apply to any rule proposed in-the New Jersey Register or to any contested case filed prior to the
effective date." Chapter 5, L. 2001, was approved on January 16, 2001.

Cross References:

Adoption, amendment, repeal of rules, see 52.:14B-4.
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I. N.JA. C. 1:30-1.2, CHAPTER 30. RULESFOR AGENCY RULEMAKING, Definitions.
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3- N.J.A.C. 1:30-5.5, CHAPTER 30. RULES FOR AGENCY RULEMAKING, Public hearings.

-4M-N.J.A:-C2:12, CH-APTER l-ADM-I-STRATION,2,Chappt-i- -:ChapterN~tes.-

5. N.J.A.C. 6A:2, CHAPTER 2- COMMISSIONER, 6A, Chapter 2 -- Chapter Notes.

6. N.JA.C 7:ID, CHAPTER ID. GENERAL PRACTICE AND PROCEDURE, 7, Chapter ID -- Chapter Notes.
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calendar.
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Chapter80 -- Chapter Notes-.
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1. Neither N.J. Stat..Ann. § 27:7-35.71 of the preclassification statute, which authorizes the Commissioner to
establish such reasonable regulations as he may deem appropriate for controlling the qualifications of prospective
bidders, nor N.J. Stat. Ann. § 52:14B-3, part of the Administrative Procedure Act that requires each agency to adopt
certain rules, can be read expressly to call for a definition of moral responsibility regarding prospective bidders. Trap
Rock Indus. v. Kohl, 59 N.J. 471, 284 A,.2d 161, 1971 N.J. LEXIS 202 (1971), writ of certiorari denied by 405 U.S. 1065,
92 S. Ct. 1500, 31 L. Ed. 2d 796, 1972.US. LEXIS 2920 (1972), questioned by Waste Conversion v. Sims, 868 F. Supp.
643, 1994 U.S. Dist. LEXNS 16503 (D.N.J. 1994).

2. New Jersey Racing Commission-violated N.J. Stat. Ann. § 52:14B-3 (2) of the New Jersey Administrative
Procedure Act, N.J. Stat. Ann. §§ 52:14B--to -25, because it did not adopt regulations describing the procedures
governing submission and consideration of applications for shares of the New Jersey Casino Simulcasting Special Eund
under NJ. Stat. Ann. § 5:12--205(d). In re Consider Distribution of Casino Simulcasting Special Fund (Accumulated in
2005), 398 N.J. Super. 7, 939 A.2d 230, 2008 NY.J. Super. LEXIS 26 (Aip. Div. 2008).

3. Neither N.J. Stat. Ann. § 2 7:7-35.11. of the -rreclassification statute, which authorizes the Commissioner to
establish such reasonable regulations as he may deem appropriate for controlling the qualifications of prospective
bidders, nor N.J. Stat. Ann. § 52:14B-3, part of the Administrative Procedure Act that requires each agency to adopt
certain rules, can be read expressly to call for a definition of moral responsibility regarding prospective bidders. Trap-
Rock Indus. v. Kohl, 59 NJ. 471, 284 A.2d 161, 1971 NJ. LEMS_202 (19/97_1)), writ of'certiorari denied by 405 U_.$. 1065,
92-SCt.7500,-3-1-L -Ed.-2-d 796, 192--U-.S_--LEMS 2-9206 (1972), questioned by Waste Conversion v. Sims, 868 F. Sutpp.
643, 1994 U.S. Dist. LEXIS 16503 (D.N.J. 1994j%

4. Where a State Commissioner ofTransportation suspended contractors'-bids after the contractors were indicted on
criminal charges, the suspensions were-proper; neither NJ. Stat. Ann. § 2 7:7-35.11, which authorized the Cominissiorrer
to establish such reasonable regulations as -he deemed appropriate for controlling the qualifications of prospective
bidders, nor N.J Stat. Ann. § 52:14B-3 ofthe Administrative Procedure Act, which required each agency to adopt
certain rules, could be read expressly to call for a definition of moral responsibility, as was argued by the contractors.
Trap Rock Indus. v. Kohl, 59 N.J. 471, 284 A.2d 161, 1971 N.J. LEXIS 202 (1971), writ of certiorari denied by 405 U.S.
1065, 92S. Ct. 1500, 31 L. Ed. 2d 796, 1972 U.S. LEM7S 2920 (1972), questioned by Waste Conversion v. Sims, 868 F.
Supp. 643, 1994 U.S. Dist. LEXIS 16503 (D.N.J. 1994).

5. Neither N.J. Stat-.Ann. §-2 7:7-35. 1.of:the-preclassi-fication statute,-which authorizes the:Commissioner to-
establish such reasonable regulations as he may deem appropriate-for controlling the qualifications of prospective
bidders, nor N.J. Stat. Ann. § 52:14B-3, part of the AdministrativeProcedure Act that requires each agency to adopt
certain rules, can be read expressly to-call- for a definition of moral responsibility regarding prospective bidders. Trap
Rock Indus. v. Kohl, 59 N.J 471, 284 A-2d-161, 1971 NJ. LEX1S202 (1971), writ of certiorari deniedby 405 U.S. 1065,
92 S. Ct. 1500, 31 L. Ed. 2d 796, 1972 U.S. LEXIS 2920 (1972), questioned by Waste Conversion v. Sims, 868 F. Supp.
643, 1994 U.S. Dist. LEXIS 16503 (D.N.J. 1994).
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TITLE 52. STATE GOVERNMENT, DEPARTMENTS AND OFFICERS
SUBTITLE 3. EXECUTIVE ANT ADMINISTRATIVE DEPARTMENTS

CHAPTER 14B. ADMINISTRATIVE PROCEDURE AND REGULATORY FLEXIBILITY

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 52:14B-3.1 (2008)

§ 52:14B-3. 1. Findings, declarations

The Legislature4finds and declares that:

a. Under the provisionsof the "Administrative Procedure Act," P.L.1968, c:410 (C.52:14B-1 et seq.) all interested
persons are afforded reasonable opportunity to submit data, views or arguments, orally or in writing, during any
proceedings involving a permit decision;

b. Persons who have particularized property interests or who are directly affected by a permitting decision have
constitutional and statutory rights and remedies;

c. To allow State agencies without specificstatutory authorization to promulgate rules and regulationswhich afford
third-parties, who-have-no-particularized property interests-or who -are not directly affected-by a permitting dec-isibn,-to
appeal that-decision wouid give-rise to a-chautic-unpredictability and instability-that would be most-tisconcerting-to
Newvkrsey's business climate-and would cripple.economic development in our-State; and

d. It is, therefore, altogether fittingand proper, and within the public interest, to prohibit-State agencies from
promulgating rules and regulations which would allow third party appeals of permit decisions unless specifically
authorized to do so by federal law or State statute.

HISTORY: L. 1993, c. 359, § 1.

NOTES:

Administrativeý Code:

1. N.J.A.C. 7:1C-1.9, CHAPTER IC. NINETY-DAY CONSTRUCTION PERMITS, Appeals.

2. N.J.A.C 7: 7-5.1, CHAPTER 7. COASTAL PERMIT PROGRAM RULES, Hearing request.

3. N.J.A.C. 7.: 7A-1. 7, CHAPTER 7A. FRESHWATER WETLANDS PROTECTION ACT RULES, Hearings and
appeals.

.4. N.JA.C. 7:13-18.1, CHAPTER 13. FLOOD HAZARD AREA CONTROL ACT RULES, Requests for
adjudicatory hearings.

5. N.J.A.C. 7:14A-22.24, CHAPTER 14A. POLLUTANT DISCHARGE ELIMINATION SYSTEM, Requests for
adjudicatory hearings.

6. N.JA. C. 7:14B-10.8, CHAPTER 14B. UNDERGROUND STORAGE TANKS, Grounds for denial or revocation
of permits.
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7. N.JA. C. 7:14D-3. 1, CHAPTER 14D. DETERMINATION OF ENVIRONMENTAL BENEFIT OF THE REUSE

OF FURTHER TREATED EFFLUENT IN INDUSTRIAL FACILITIES, Requests for adjudicatory hearings.

8.. N.J.A.C. 7:19-7.4, CHAPTER 19. WATER SUPPLY ALLOCATION PERMITS, Appea procedure.

9. N.J?.A.C. 7:25-6.28, CHAPTER 25. DIVISION OF FISH AND WILDLIFE RULES, Requests for-adjudicatory
hearings.

10. N.J.A. C 7:25-14.21, CHAPTER 25. DIVISION OF FISH AND WILDLIFE RULES, Request for adjudicatory
hearing.

11. N.J.A.C_ 7:25-18.17, CHAPTER 25. DIVISION OF FISH AND WILDLIFE RULES, Request for adjudicatory
hearing.

12. N.JA. C. 7:38-1.5, CHAPTER 38. HIGHLANDS WATER PROTECTION AND PLANNING ACT RULES,
Requests for adjudicatory hearings.

13. N.J.A.C. 7:62-4.4, CHAPTER 62. LANDSCAPE IRRIGATION CONTRACTORS, Enforcement.

14. NJ.A.C. 19:4-4.19, NEW JERSEY MEADOWLANDS COMMISSION, Appeals.

LexisNexis (R) Notes:

CASE NOTES

1. Because the neighbors received a trial-type hearing before a planning board underN.J. Stat. Ann. § .4(.'55D-
10(d), N.J.- Stat. Ann. § 52.'14B-3.Iand N.J. Stat. Ann. § 52:14B-3.3 on a developer's proposed drainage system, and
because the threat to their property was speculative, USCS Const. Amend. 14, § I andN.J. Const. art. 1, para. 1 did not
require additional procedural safeguards by the environmental department in considering a wetlands permit. In re
Freshwater Wetlands Statewide Gen. Permits, 185 N.J. 452, 888 A.2d 441, 2006 N.J. LEXIS 6 (2006).

2. Because the neighbors received a trial-type hearing before a planning board under NJ. Stat. Ann. § 4.0:55D-
10(d); N.J. Stat. Ann. § 52:14B-3.I, and N.J. Stat. Ann. § 52:14B73.3 on a developer's proposed-drainage-system, and
because thezthreat to their property was. specufative,-USCSýConst.-Amend. 14, §_-±and NJ. -Const. art. 1- para. 1 did not

.require additional procedural-safeguards by-the envirorimenat department-in-considering a wetlands permit. -In re
Freshwater Wetlands Statewide Gen. Permits, 185 N.J. 452, 888 A.2d 441, 2006 N.J. LEXIS 6 (2006).

3. Because the neighbors received a trial-type hearing before a planning board under N.J. Stat. Ann. § 40:55D-
I 0(d), N.J. Stat. Ann. § 52:14B-3.1, and NJ. Stat. Ann. § 52:14B-3.3 on a developer's proposed drainage system, and
because the threat to their property was speculative,, USCS Const. Amend. 14, § 1 and N.J. Const. art. I, para. ,1 did not
require additional procedural safeguards by the environmental department in considering a wetlands permit. In re.
Freshwater Wetlands Statewide Gen. Permits, 185 N.J. 452, 888 A.2d 441, 2006 N.J. LEXIS. 6 (2006).

LexisNexis 50 State Surveys, Legislation & Regulations

Administrative Procedures
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TITLE 52. STATE GOVERNMENT, DEPARTMENTS AND-OFFICERS
SUBTITLE 3. EXECUTIVE AND ADMINISTRATIVE DEPARTMENTS

CHAPTER 14B. ADMINISTRATIVE PROCEDURE AND REGULATORY FLEXIBILITY

GOTO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 52:14B-3.,2 (2008)

§ 52:14B-3.2. Definitions

As used in this act:.

"Permit decision" means a decision by a State agency to grant, deny, modify, suspend or reveke any agency license,
permit, certificate, approval, chapter, registration or other form of permission required by law, other than a license or
certificate issued-to an individual-for the practice of a profession or occupation.

"State agency" or "agency" means and includes each of the principal departments in the executive branch of the
State government, and all boards, divisions, commissions, agencies, councils, authorities, offices or officers within any
such departments which are authorized to grant, deny, modify, suspend, or revoke a license, permit, certificate,
approval, chapter, registration or other form of permission required by law, other than a license or certificate issued to
an individual for the practice of a profession or occupation..

"Third party" means any person- other than-

a. An-applicant for any agency license, permit, certificate, approval, chapter, registration or other form of
permission required by law;

b. A State agency; or

c. A person who has particularized property interest sufficient to require a hearing on constitutional or statutory
grounds.

-HI S-TORY- L. 1993, c. 359, § 2.

LexisNexis (R) Notes:

CASE NOTES

1. Under the expansive definition of a third party provided for in N.J. Stat.'Ann. § 52:14B-3.2(c), the grant of a
variance by the New Jersey Meadowlands Commission constitutes a decision by a State of New Jersey agency to grant
an agency approval or other form of permission required by law. Because N.J. Stat. Ann. § 52:14B-3.3 bars a state
agency from promulgating any rule or regulation that would allow a third party to appeal a permit decision, contestors to
the grant of a variance permit are entitled to an Office of Administrative Law hearing only if they can show that they are
not a third party within the intent § 52:14B-3.2(c). In re AMICO/Tunnel Carwash, 3 71 N.J. Super. 199, 852 A.2d 277,
2004 N.J. Super. LEXIS 317 (App.Div. 2004).

LexisNexis 50 State Surveys, Legislation & Regulations

Administrative Procedures
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6 of 41 DOCUMENTS

LexisNexis (TM) New Jersey Annotated Statutes

*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***
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*** ANNOTATIONS CURRENT THROUGH JULY 22, 2008 *

TITLE 52. STATE GOVERNMENT, DEPARTMENTS AND OFFICERS
SUBTITLE 3. EXECUTIVE AND ADMINISTRATIVE DEPARTMENTS

CHAPTER 14B. ADMINISTRATIVE PROCEDURE AND REGULATORY FLEXIBILITY

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 52:14B-3.3 (2008)

§ 52:14B-3.3. Appeal of permit decision by third party

a. Except as otherwise required by federal law or by a statute that specifically allows a third party to appeal a permit
decision, a State -agency shall not promulgate any rule or regulation that would allow a third party to appeal a permit
decision.

b. Nothing-herein shall be construed as abrogating or otherwise limiting any person's constitutional and statutory
rights to appeal a permit d~cision.

HISTORY: L. 1993, c. 359, § 3.

LexisNexis (R) -Notes:

CASE NOTES

I. Because the neighbors received a trial-type hearing before a planning board under N.J. Stat. Ann. § 40.'55D-
1 0(d), N.J. Stat. Ann. § 52:14B-3.1, and N.J. Stat. Ann. § 52:14B-3.3 on a developer's proposed drainage system, and
because the threat to their property was speculative, USCS Const. Amend. 14, § 1 and N.J Const. art. 1, para. 1 did not
require additional prdcedural safeguards by the environmental department in considering a wetlands permit. In re
Freshwater Wetlands Statewide Gen. Permits, 185 NJ. 452, 888 A.2d 441, 2006 N.J. LEXIS 6 (2006).

2. NJ. Stat. Ann. § 52:14B-3.3 (a) withdraws the power of an administrative agency to adopt a rule or regulation
that authorizes.a hearing before the Office ofAdministrative Law. In re AMICO/Tunnel Carwash, 371 NJ. Super. 199,
852 A.2d 2 77, 2-004 NVJ. Super. LEXIS 317 (App.Div. 2004).

3. Definition of a third-party, who is precluded from appealing a permit decision, excludes anyperson who has a
particularized property interest sufficient to require a hearing on constitutional or statutory grounds. Adjoining-.
landowners had no particularized property interest with regard to the decision of the New Jersey Meadowlands
Commission, which approved a developer's variance applications to build a car wash on his land, as N.J. Stat. Ann- §
52:14B-3.3(a) abolished a third party's right, such as the adjoining landowners, to obtain a hearing as objectors. In re
AMICO/Tunrrel Carwash, 371 N.J. Super.'199, 852 A.2d 277, 2004 N.J. Super. LEXIS 317 (App.Div. 2004).

4. Because the neighbors received a trial-type hearing before a planning board under N.J. Stat. Ann. § 40:55D-
10(d), NJ. Stat. Ann. § 52:14B-3.1, and N.J. Stat. Ann. § 52.14B-3.3 on a developer's proposed drainage system, and
because the threat to their property was speculative, USCS Const. Amend. 14, § I and N.J. Const. art. I, para. 1 did not
require additional procedural safeguards by the environmental department in considering a wetlands permit. In re
Freshwater Wetlands Statewide Gen. Permits, 185 N.J. 452, 888 A.2d 441, 2006 N.J. LEXIS 6 (2006).

5. Because the neighbors received a trial-type hearing before a planning board under N.J. Stat. Ann. § 40:55D-
10(d), N.J. Stat. Ann. § 52:I4B-3.1, and N.J. Stat. Ann. -§ 52:14B-3.3 on a developer's propo'sed drainage system, and
because the threat to their property was speculative, USCS Const. Amend. 14, § I and N.J. Const. art. I, para. 1 did not
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require additional procedural safeguards by the environmental department in considering a wetlands permit. In re
Freshwater Wetlands Statewide Gen. Permits, 185 N.J. 452, 888 A.2d 441, 2006 N.J. LEXNS 6 (2006).

LexisNexis 50 State Surveys, Legislation & Regulations

Administrative Procedures
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TITLE 52. STATE GOVERNMENT, DEPARTMENTS AND OFFICERS
SUBTITLE 3. EXECUTIVE AND ADMINISTRATIVE DEPARTMENTS

CHAPTER 14B. ADMINISTRATIVE PROCEDURE AND REGULATORY FLEXIBILITY

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J Stat. §52:14B-4 (2008)

§,52:14B-4. Adoption, amendment, repeal of rules

(a) Prior to the adoption, amendment, or repeal of anyrule, except as may be otherwise provided, the agency shall:

(1) Give at least 30 days' notice of its intended action. The notice shall include a statement of either the terms or
substance of the intended action or a description of the subjects and issues involved, and the time when, the place where,
and the manner in which interested persons may present their views thereon. The notice shall be mailed to all persons
who have made timely requests of the agency for advance notice of its rule-making proceedings and in addition to other
public notice required by law shall be published in the New Jersey Register. Notice shall also be distributed to the news
media maintaining a press office to cover the State House Complex, and made available electronically through the
largest nonproprietary cooperative public computer network. Each .agency shall additionally publicize the intended
action-and shall adopt rules to prescribe the manner in which it will do so, and inform thoseipersons most likely to be
affected by or interested-in the intended-action. Methods that-may be employed include publication.-Jf the notice in
newspapers of-general circulation-or in-trade, industry, governmental or professional publications, distribution-of press
releases to the news media and posting of notices in appropriate locations. The rules shall prescribe the circumstances
under which each additional method shall be employed;

(2) Prepare for public distribution at the time the notice appears-in the Register a statement setting forth a summary
of the proposed rule, a clear and concise explanation of the purpose and effect of the rule, the specific legal authority
under which its adoption is authorized, a description of the expected socio-economic impact of the rule, a regulatory
flexibility analysis, or the statement of finding that a regulatory flexibility analysis is not required, as provided in section
4 of P.L.1986, c.169 (C.52:14B-19), a jobs impact statement which shall include an assessment of the number of jobs to
be generated or lost if the proposed rule takes effect, anagriculture industry impact statement as provided-in-section 7 of
P.L. 1998, c.48 (C. 4:1 C-10. 3), and a housing affordability impact statement and a smart growth development impact
statement,. as-provided in section 31 of P.L.2008& c.46 (C.57:104-4. lb); and

(3) Afford all interested persons reasonable opportunity to submit data, views, or arguments, orally or in writing.
The agency shall consider fully all written and oral submissionsrespecting the proposed rule. If within 30 days of the
publication of the proposed rule sufficient public interest is demonstrated in an extension of the time for submissions,
the agency shall provide an additional 30 day period for the receipt of submissions by interested parties. The agency
shall not adopt the proposed rule until after the end of that 30 day extension.

The agency shall conduct a public hearing on the proposed rule at the request of a committee of the Legislature, or a
governmental agency or subdivision, or if sufficient public interest is shown, provided such request is made to the
agency within 30 days following publication of the proposed rule in the Register. The agency shall provide at least 15
days' notice of such hearing, which shall be conducted in accordance with the provisions of subsection (g) of this
section.

The head of each agency shall adopt as part of its rules of practice adopted pursuant to section 3 of P.L. 1968, c.410
(C.52:14B-3) definitý standards of what constitutes sufficient public interest for conducting a public hearing and for
granting an extension pursuant to this paragraph.
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(4) Prepare for public distribution a report listing all parties offering written or oral submissions concerning the rule,
summarizing the content of the submissions and providing the agency's response to the data, views and arguments
contained in the submissions.

(b) A rule prescribing the organization of an agency may be adopted at any time without prior notice or hearing.
Such rules shall be effective upon filing in accordance with section 5 of P.L.1968, c.410 (C.52:14B-5) or upon any later
date specified by the agency.

(c) If an agency finds that an imminent peril to the public health, safety, or welfare requires.adoption of a rule upon
fewer-than 30 days' notice and states in writing-its reasons for that finding, and the Governor concurs in writing that an
imminent peril exists, it may proceed without prior notice or hearing, or upon any abbreviated notice and hearing that it
finds practicable, to adopt the rule. The rule shall be effective for a period of not more than 60 days unless each house of
the Legislature passes a resolution concurring in its extension for a period of not more than 60 additional days. The rule
shall not be effective for more than 120 days unless repromulgated in accordance with normal rule-making procedures.

(d) No rule hereafter adopted is valid unless adopted in substantial compliance with P.L.1968, c.410 (C.52:14B-1 et
seq.). A proceeding to contest any rule on the ground of noncompliance with the procedural requirements of P.L.1968,
c.410 (C.52:14B-1 et seq.) shall be commenced within one year from the effective date of the rule.

(e) An agency may file a notice of intent with respect to a proposed rule-making proceeding with the Office of
Adminastrative Law,-or1publicatnion iii ew erseyq•R t y time prior to the formal notice of action required
in subsection (a) of this section. The notice shall be for-the purpose of eliciting the views of interested parties on an
action prior to the filing of a formal rule proposal. An agency may use informal conferences and consultations as means
of obtaining the viewpoints and advice of interested persons with respect tocontemplated rule-making. An agency may
also appoint committees of experts or interested persons or representatives of the general public to advise it with respect
to any contemplated rule-making.

(f) An interested person may petition an agency to adopt a new rule, or amend or repeal any existing rule. Each
agency shall prescribe by rule the form for the petition and the procedure for the submission, consideration and
disposition of the petition. The petition shall state clearly and concisely:

(1) The substance or nature-of theirule-making which is-requested;

-(2) The reasons forthe-request-and the. petitioner's-interest inthe request;,

(3) References to the authority of the agency to take the requested action.

The petitioner may provide the text of the proposed new rule, amended rule or repealed rule.

Within 60 days following receipt of any such petition, the agency shall either; (i) deny the petition, giving a written
statement of its reasons; (ii) grant the petition and initiate a rule-making proceeding within 90 days of granting the
petition; or (iii) refer the matter forfurther deliberationswhich shall be concluded within 90 days of referring the matter
for further deliberations. Upon conclusion of such further deliberations, the agency shall either deny the petition and
provide a written statement of its reasons or grant the petition and initiate a rule-making proceeding within 90 days.
Upon the receipt of the petition, the agency shall file a notice stating the name of the petitioner and the nature of the
request with the Office of Administrative Law for publication in the New Jersey Register. Notice of formal agency
action on such petition shall also be filed with the Office of Administrative Law for publication in the Register.

If an agency fails to act in accordance with the time frame set forth in the preceding paragraph, upon written request
by the petitioner, the Director of the Office of Administrative Law shall order a public hearing on the rule-making
petition and shall provide the agency with a notice of the, director's intent to hold the public hearing if the agency does
not. If the agency does not provide notice of a hearing within 15 days of the director's notice, the director shall schedule
and provide the public with a notice of that hearing at least 15 days prior thereto. If the public hearing is held by the
Office of Administrative Law, it shall be conducted by an administrative law judge, a person on assignment from
another agency, a person from the Office of Administrative Law assigned pursuant to subsection o. of section 5 of
P.L.1978, P.67 (C.52:14F-5), or an independent contractor assigned by the director. The petitioner and the agency shall
participate in the public hearing and shall present a summary of their positions on the petition, a summary of the factual
information on which their positions on the petition are based and shall respond to questions posed by any interested
party. The hearing procedure shall otherwise be consistent with the requirements for the conduct of a public hearing as
prescribed in subsection (g) of section 4 of P.L.1968, c.410 (C.52.14B-4), except that the person assigned to conduct the
hearing shall make a report summarizing the factual record presented and the arguments for and against proceeding with
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a rule proposal based upon the petition. This report shall be filed with the agency and delivered or mailed to the
petitioner. A copy of the report shall be filed with the Legislature along with the petition for rule-making.

(g) All public hearings shall be conducted by a hearing officer, who may be an official of the agency, a member of
its staff, a person on assignment from another agency, a person from the Office of Administrative Law assigned
pursuant to subsection o. of section 5 of P.L.1978, c.67 (C.52-14F-55 or an independent contractor. The hearing officer
shall have the responsibility- to make recommendations to the agency regarding the adoption, amendment or repeal of a
rule. These recommendations shallbe made public. At the beginning of each hearing, or series of hearings, the agency,
if it has made a proposal, shall present a summary of the factual information on which its proposal is based, and shall
respond to questions posed by any interested party. Hearings shall be conducted at such times and in locations which
shall afford interested parties the opportunity to attend, A verbatim record of each hearing shall be maintained, and
copies of the record-shall be available to the public at-no more than the actual cost, which shall be that of the agency
where the petition for rule-making originated.

HISTORY: L. 1968, c. 410, § 4; amended 1981, c. 27, § 11; 1986, cý 169, § 7; 1995, c. 166; 1998, c. 48, § 4, eff. July
2, 19981; 2001,-c. 5, § 2, eff. July 1, 2001; 2008, c.*46, § 3, eff. July 17, 2008.

NOTES:

.Amendment-Note:

2008 amendment-, by Chapter 46, in (a)(2), deleted "and" preceding "an agriculture industry impact statement" and
inserted "and a housing affordability impact statement and a smart growth. development impact statement, as provided in
section 31 of P.L.2008, cA6 (C.52:14B-4.1b)"; in (b), substituted "section 5 of P.L.1968, c.410 (C.52:14B-5)" for
"section 5 of this act"; and in (d),substituted "P.L.1968; c.410 (C.52:14B-1 et seq.)" for "this act" twice.

Effective Dates:

Section 12 of L. 2001, c. 5 provides: "This act shall take effect on the first day of the sixth month following
enactment but shall not apply to any rule proposed in the New Jersey Register or to any contested case filed prior to the
effective date." Chapter 5, L. 2001, was approved on January 16, 2001.

Cross References:

New rale- adoption process, see-4-1C-10.3.

Rules and regulations; effective date of changes, see 12:7-34.50.

Powers and duties of council, see 23:2B-5.

Additional requirements for rule-making, see 52:14B-3.

Regulatory flexibility analysis, see 52:14B-19.

Definitions relative to certain mandate requirements, procedures for small municipalities,, see 52:14B-25.

State Uniform Construction Code; adoption, see- 52:27D-123.

Administrative Code:

1. N.J.A.C. 1:1-21. 1, CHAPTER 1. UNIFORM ADMINISTRATIVE PROCEDURE RULES, Transmission to the
Office of Administrative Law.

2. N.J.A.C. 1:14-2.1, CHAPTER 14. BOARD OF PUBLIC UTILITIES, Definitions.

3. NI.A.C. 1:30, CHAPTER 30. RULES FOR AGENCY RULEMAKING, 1, Chapter 30-- Chapter Notes.

4. N.J.A.C. 1:30-1.2, CHAPTER 30. RULES FOR AGENCY RULEMAKING, Definitions.

5. N.J.A.C. 1:30-3.3, CHAPTER 30. RULES FOR AGENCY RULEMAKING, Exceptions.

6. N.J.A.C. 1:30-5.3, CHAPTER 30. RULES FOR AGENCY RULEMAKING, Informal public input; notice of
pre-proposal.

7. N.JA.C. 1:30-5-6, CHAPTER 30. RULES FOR AGENCY RULEMAKING, Rulemaking record.
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8. N.J.A.C. 1:30-6.5, CHAPTER 30. RULES FOR AGENCY RULEMAKING, Emergency rule adoption and
concurrent proposal.

9. N.JIA.C 1:30-6.6, CHAPTER 30. RULES FOR AGENCY RULEMAKING, Effective date and-promulgation of
adopted rule.

10. N.J.A.C. 3:3-4.1, CHAPTER 3. DEPARTMENT ORGANIZATION, Scope.

11. N.J.A.C. 3:3-4.2, CHAPTER 3. DEPARTMENT ORGANIZATION, Procedure for petitioner.

12. N.J.4.C. 5:2-2.l1, CHAPTER 2. ORGANIZATIONAL RULES, Scope.

13. N.J.A.C. 5:2-2.2, CHAPTER2. ORGANIZATIONAL RULES, Form of-petition.

14. N.J.A. C. 5A:1-1.8, CHAPTER 1. DEPARTMENT OF MILITARY AND VETERANS AFFAIRS
ORGANIZATIONAL RULES, Procedure to petition for a rule.

15. N.J.A.C. 6A:2-21, CHAPTER 2. COMMISSIONER, Organizational structure.

1-6. N.JA. C. 6A:6-1. 1, CHAPTER 6. STATE BOARD OF EDUCATION RULEMAKING PROCESS, Scope.

17. N.J.A. C. 7:1D-1. ],-CHAPTER ID. GENERAL PRACTICE AND PROCEDURE, Procedure to petition for a

18. N.J.A. C. 7: ID-5.2, CHAPTER ID. GENERAL PRACTICE AND PROCEDURE, Public hearing on a proposed
rule.

19. NJA.C.- 7:9C-L 10, CHAPTER 9C. GROUND WATER QUALITY STANDARDS, Procedures for
reclassification of groundwater.

20. N.JA.C. 7:26A-7.9, CHAPTER 26A. RECYCLING RULES, Petitions to designate other wastes as universal
wastes.

21. N.J.A.C. 7:27-25.6, CHAPTER 27. AIR POLLUTION CONTROL, Petition for rulemaking in the case of
inmminent-supply shortage.

-22.N.C.t 10:30_-OCHA.PT-T-FER-, 30.-DIVISION-OF ýMENTAL HEA-LTH-SERVICES: ORGANIZATI-NAL
-RULES, -10,Chapter30 -- Chapter Notes.

23. N.J.A.C. 10:40, CHAPTER 40. DIVISION OF DEVELOPMENTAL DISABILITIES ORGANIZATIONAL
RULES, 10, Chapter 40--Chapter Notes.

24. N.J.A.C. l0:49-10,2,!CHAPTER 49. ADMINISTRATION MANUAL, Notices.

25. NJ.AC. 10:80, CHAPTER 80. ORGANIZATION OF THE DIVISION OF FAMILY DEVELOPMENT, 10,
Chapter 80 -- Chapter Notes.

26. N.J.A.C. 11:1-15. 1, CHAPTER 1. ADMINISTRATION, Scope.

27. N.J.A.C. 11:1-15.2, CHAPTER 1. ADMINISTRATION, Procedure for petitioner.

28. N.J.A.C. 11:3-35A. 7, CHAPTER 3. AUTOMOBILE INSURANCE, Determination of an uncompetitive market.

29. N.J.A.C. 11:5-10.2, CHAPTER 5. REAL ESTATE COMMISSION, Notice of proposed adoption of new rule,
or proposedamendment or repeal of existing rule.

30. N.J.A.C. 11:5-10.5, CHAPTER 5. REAL ESTATE COMMISSION, Petitions for rulemaking-scope.

31. N.J.A.C. 11:5-10.6, CHAPTER 5. REAL ESTATE COMMISSION, Procedure for the submission of petitions
for rulemaking.

32. N.J.A.C. 11:20-19.1, CHAPTER 20. INDIVIDUAL HEALTH COVERAGE PROGRAM, Scope.

33. N.J.A.C. 11:20-19.2, CHAPTER 20. INDIVIDUAL HEALTH COVERAGE PROGRAM, Procedure for
petitioner.

34. N.J.A.C. 11:21-18.1, CHAPTER 2 1. SMALL EMPLOYER HEALTH BENEFITS PROGRAM, Scope.
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35. N.J.A.C. 11:21-18.2, CHAPTER 21. SMALL EMPLOYER HEALTH BENEFITS PROGRAM, Procedure for
petitioner.

36. NJ.A.C. 12:6, CHAPTER 6. RULEMAKING, 12, Chapter 6 - Chapter Notes.

37. N.J.A.C. 12:6-1.1, CHAPTER 6. RULEMAKING, Scope.

3-8. N.JA.C. 12:6-1.2, CHAPTER 6. RULEMAKING, Procedure for petitioner.

39. N.JA.C. 12:100-3A.1, CHAPTER 100. SAFETY AND HEALTH STANDARDS FOR PUBLIC EMPLOYEES,
-Adoption of standards in compliance with applicable Federal standards.

40. NJ.A.C. 12:100-3A.3, CHAPTER 100. SAFETY AND HEALTH STANDARDS FOR PUBLIC EMPLOYEES,
Adoption-of emergency temporary standards.

4 1. N.JA.C_ 13:1D, CHAPTER ID. PETITIONS FOR RULES, 13,.Chapter 1D - Chapter Notes.

42. NJ.A.C. 13:1D-1. 1, CHAPTER ID. PETITIONS FOR RULES, Scope.

43. N.JA.C. 13:1E, CHAPTER IE. DEPARTMENT OF LAW AND PUBLIC SAFETY, 13, Chapter IE -- Chapter
Notes.

,44-N;J.A-C.-I-3:45A-I-9;.dC-H-A:PTER 45A.-ADMINISTRATIVE RULES-OF THE-DIVISIONCOFTCONSUMER

AFFAIRS, Petition for promulgating, amending or repealing rules.

45. N.J.A.C. 13:62-2.5, CHAPTER 62. MOTOR VEHICLE RACE TRACK RULES, Demonstration events.

46.-N.J.A.C. 13:75-1.29, CHAPTER 75. RULES RELATING TO PRACTICE AND PROCEDURE BEFORE THE
NEW JERSEY VICTIMS OF CRIME COMPENSATION BOARD, Procedure to request Board action to promulgate,
amend or repeal rules.

47. N.J.A.C. 16:1A, CHAPTER IA. ADMINISTRATION, ORGANIZATION, RECORDS MANAGEMENT AND

INFORMATIONREQUESTS, 16, Chapter IA -- Chapter Notes.

48. N.J.A.C. 18:1-2.2, CHAPTER 1.ORGANIZATION OF THE DIVISION OF-TAXATION, Form of petition.

-49:-.N.J.A.C. 18:1-2.4, CHAPTER 1. ORGA:NIZATION OF THE DIVIS-ONOF T-AXATION,-Srufficienvpiiblic
interest; notice to be given.

50. •.J.A.C. 18.-.1-2.5, CHAPTER 1. ORGANIZATION OF THE DIVISION OF TAXATION, Sufficient public
interest- public hearings.

51. N.J.A.C. 19:3-1.1, NEW JERSEY MEADOWLANDS COMMISSION, Rulemaking.

52. NJ.A.C. 19:9-6.1, NEW JERSEY TURNPIKE AUTHORITY, Scope.

53. N.JA.C. 19:9-6.2, NEW- JERSEY TURNPIKE AUTHORITY, Procedure for petitioner.

54. NJA.C.' 19:30-1.6, NEW JERSEY ECONOMIC DEVELOPMENT AUTHORITY, Petitions for rules.

55. N..AC. 19:30-1.7, NEW JERSEY ECONOMIC DEVELOPMENT AUTHORITY, Procedure-for petitioner.

56. N.JA. C. 19:61-5.4, STATE ETHICS COMMISSION, Procedures to request Commission action to promulgate,
amend or repeal rules.

57. NJ.A. C. 19:40-3.6, SUBTITLE K. CASINO CONTROL COMMISSION/CASINO REINVESTMENT
DEVELOPMENT AUTHORITY, Petitions for rulemaking..

58. N.J.A.C. 19:42, SUBTITLE K. CASINO CONTROL COMMISSION/CASINO REINVESTMENT
DEVELOPMENT AUTHORITY, 19,.Chapter 42 -- Chapter Notes.

59. N.JA.C. 19:42-7.1, SUBTITLE K. CASINO CONTROL COMMISSION/CASINO REINVESTMENT
DEVELOPMENT -AUTHORITY, Hearings on regulations.

LexisNexis (R) Notes:
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OPINIONS OF ATTORNEY GENERAL

1. FORMAL OPINION No. 7-- 1978, 1978 N.J. AGLEXIS 6.

CASE NOTES

1. Where a party had 16 days notice that a public hearing was going to be conducted, the notice was sufficient
within the confines of N.J. Stat. Ann. §'52.:14B-4(a)(3) and thus no violation occurred. In re Order of the Comm'r of Ins.
v. New Jersey Auto. Full Ins. Underwriting Ass'n, 273 N.J- Super. 181, 641 A.2d 562, 1994 N.J. Super. LEXIS 235-
(App.Div. 1994).

2. Division of-Taxation order to all motor fuel retailers warning that issuance of any giveaways, even if not
-conditioned on purchase, would be illegal c5nstituted a rule or regulation. The-rule was invalid under ofN.J. Stat. Ann. §
52:14B-4(d) because it was not adopted in compliance with the notice and hearing requirements of the Administrative
Procedures Act. Glaser v. Downes, 126 N.J. Super. 10, 312 A.2d 654, 19735N.J. Super. LEXIS 380 (App.Div. 1973).

3. First-ever regulations of the New Jersey Department of Environmental Protection-(DEP), controlling mercury
emissions from iron and steel melters -- the largest single source of atmospheric mercury emissions in New Jersey --
were -upheld in an action brought by a steel manufacturers association and a mini-millo wner.and-operator,_•s:_(_t) the
mercur-y-ruil-ea-t issue were sustainable under the DEP's broad authority toissue-health-based regulations under N.J.
Stat. Ann. §.26:2C-8; (2) the DEP did not act arbitrarily nor unreasonably since the record supported a finding that
mercury emission-control technology was reasonably available to melters and the DEP relied on a considerable volume
of scientific evidence that no one reasonably contested; and (3) the DEP provided a federal standards analysis as
required by the Administrative Procedures Act, NJ. Star. Ann. § 52:14B-23 and N.J. Stat. Ann. § 52:14B-24. In re
Amendments and New Regulations at N.JA.C. 7:2 7-2 71, 392 N.J. Super. 117, 920 A. 2d 111, 2007 NJ. Super. LEXIS
109 (App.Div. 2007).

4. Agencies are accorded wide latitude in improvising appropriate procedures to effectuate their regulatory
jurisdiction and possess the ability to be flexible and responsive to changing conditions; this flexibility includes the
ability to select those procedures most appropriate to enable the agency to implement legislative policy, -and -in that
regard, an agency-has discretion-to choose between rulemaking, adjudication, or an informal dispositionin discharging
its statutory.,duty.-Coalitiot-rfor Quality Health -Care v. N.J. lD7ep' ofBanking &_1ns.,-348-NJ. Super. 272, 791.A.2d
1T085, 2002 N.J. Super. LEXIS 11I (App.Div. 2002)_

5. The purpose of the notice requirement is to give those affected by the proposed rule an opportunity -to participate
in the rule-making process not just as a matter of fairness but also as a means of informing regulators of possibly
unanticipated dimensions of a contemplated rule. Coalition for Quality Health Care v. N.J. Dep't of Banking & Ins., 348
N.J. Super. 272, 791 A.2d 1085, 2002 N.J. Super. LEXIS 111 (App.Div. 2002).

6. In determining whether agency action constitutes rulemaking courts inquire whether the agency action: (1) is
intended to have wide coverage enconipassing a large segment of the regulated or general public, rather than an
individual or a narrow select group; (2) is intended to be applied generally and-uniforruly-to all similarly situated -

persons; (3) is designed to operate only in future cases, that is, prospectively; (4) prescribes a legal standard or directive
that is not otherwise expressly provided by or clearly and obviously inferable from-the enabling statutory authorization;
(5) reflects an administrative policy that (i) was not previously expressed in anry official and explicit agency
determination, adjudication or rule, or (ii) constitutes a material and significant change from a clear, past agency
position on the identical subject matter; and (6) reflects a decision on administrative regulatory policy in the nature of
the interpretation of law or general policy. These factors are applicable whenever the authority of an agency to act
without conforming to the requirements of the Administrative Procedures Act is questioned, for example, in adopting
orders, guidelines, or directives; however, not all of these factors must be present for an agency action to constitute
rulemaking, but rather the factors are balanced according to weight. Coalition for Quality Health Care v. N.J. Dep't of
Banking & Ins., 348 N.J. Super. 272, 791 A.2d 1085, 2002 N.J. Super. LEXIS I I I (App.Div. 2002).

7. Test protocol for determining the accuracy and operability of breathalyzers used to measure blood alcohol
concentrations was not subject to the formal rulemaking procedures contained in N.J. Stat. Ann. § 52:14B-4 of the
Administrative Procedure Act. State v. Garthe, 145 N.J. 1, 678 A.2d 153, 1996 N.J. LEAXS 794 '(1996).

8. Guidelines issued by the Attorney General, and required by Megan's Law, constituted administrative rules which
should have been adopted in compliance with the Administrative Procedures Act; since the guidelines were intended to
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cover all persons convicted of certain sex offenses at the guidelines had to be applied generally and uniformly to all
similarly situated sex offenders; attorney general's failure to comply with the Administrative Procedure Act rendered the
guidelines invalid. Doe v. Poritz, 283 N.J. Super. 372, 661 A.2d 1335, 1995 NJ. Super. LEXIS 260 (Law Div. 1995),
modified by 142 N.J 1, 662 A.2d 367, 1995 N.J. LEXIS 519, 36 A.L.R.5th 711 (1995).

9. Emergency adoption of a solid waste flow redirection order must conform with the emergency rulemaking
procedures'of the Administrative Procedure Act and, thhus, the emergency waste flow redirection order challenged on
appeal was invalidated where it was adopted pursuant to N.J. Admin. Code § 7:26-6.7, without compliance with the
,procedural requirements of N.J. Stat. Ann. § 52:14B-4(c). In re Certain Amendments to Adopted & Approved Solid
Waste Management Plan, 258 N.J. Super. 290, 609 A.2d 501, 1992 N.J. Super. LEXNS 285 (App.Div. 1992), affirmed in
-part and reversed in part by 133 N.J. 206, 62 7A.2d 614, 1993 N.J. 7EXIS717 (1993)k.

10. Characteristics of an administrative rulemaking are that it (1) is intended to have wide coverage encompassing a
large segment of the regulated or general public, rather than an individual or a narrow select group; (2) is intended to be
applied generally and uniformly to all similarly situated persons; (3) is designed to operate only in future cases, that is,
prospectively; (4) prescribes a legal standard or directive that is not otherwise expressly provided by or clearly and
obviously inferable from the enabling statutory authorization; (5) reflects an administrative policy that (i) was not
previously expressed in any official and explicit agency determination, adjudication or rule, or (ii) constitutes a material
and significant change from a clear, past agency position on the identical subject matter; and (6) reflects a decision on
administrative regulatory poiicy in the-nature-of-theinterpIretation-of-law-or-general-policy. In-re- Certain Amendments to
Adopted & Approved Solid Waste Management Plan, 258 N.J. Super. 290; 609A.2d 501, 1992 N.J. Super. LEXIS 285
(App.Div. 1992), affirmed in part and reversed in part by 133 NJ. 206, 627 A.2d 614, 1993 NJ. LEXIS 717 (1993).

11-. Waste flow redirection order has all of the features of an administrative rule-because it (1)-applies to a large
regulated class involved in solid waste generation, collection and dispos&tL, (2) applies generally and uniformly to classes
of solid waste generators, collect6rs and disposal sites, (3) operates prospectively only, (4) prescribes rules for waste
disposal that are not expressly provided or clearly inferable in the Solid Waste ManagementAct, N.J. Stat. Ann. §
13: IE-1 et seq., (5) constitutes a material and significant change of past agency policy, and (6) reflects a decision on
solid waste regulatory policy. In re Certain Amendments to Adopted & Approved Solid Waste Management Plan, 258
NJ Super. 290, 609 A.2d 501, 1992 N.J. Super. LEXIS 285 (App.Div. 1992), affirmed in part and reversed-in part by
133 N.J. 206, 62_ZA.2d-614, 1993 N.J. LEXIS 7-17,11-993).

1-2_-7.J.J Admin., Code-§ 7E26-6 7_purpertedly authorizes the-Department of--fivironmentat=Protectin; -with the-
approval of-the New Jersey Board of Public Utilities, to adopt emergency solid waste flow orders without the
concurrence of the Governor and provides that such orders may remain in effect for an indefinite period of time;
however, there-is nothing in the Administrative Procedure Act, N.J. Stat. Ann..-§ 52.:14B-1 et seq., the Solid Waste
Management Act, N.J. Stat. Ann. § 13:.1E-1 et seq., Solid Waste Utility Control Act, N.J. Stat. Ann. § 48:13A-1 et seq.,
or the courps decision in A.A. Mastrangelo, Inc. v. Commissioner of the Dept. of Envtl. Protection, 449 A.2d 516 (1982),
which suggests that waste flow redirection orders are exempt from the emergency rulemaking procedures set forth in
N.J. Stat. Ann. § 52:14B-4(c) and, therefore, N.J. Admin. Code § 7:26-6.7 conflicts with NJ. Stat. Ann. § 52:14B-4(c).
In re Certain Amendments to Adopted & Approved Solid Waste Management Plan, 258 N.J. Super. 290, 609 A.2d 501,
1992 N.J Super. LEXIS 285 (Afp.Div. 1992), affirmed in part and reversed in part by-133 N.J. 206, 627 A.2d 614, 1993
NJ LEXIS 717 (1993).

13. NJ. Stat. Ann. § 52:14B-4(a)(3) required defendant agency to allow plaintiff aerosol air freshener and
manufacturer, as an interested person, "reasonable opportunity to submit data, reviews, or arguments" prior to the
adoption of any rule. In re Adoption ofRegulations Governing Volatile Organic Substances etc., 239 N.J Super. 407,
571 A.2d 971, 1990N.J. Super. LEXIS 85 (App.Div. 1990).

14. Failure of the Commissioner and the Department of Education to comply with the Administrative Procedure Act
in promulgating agency rules rendered its guidelines, covering the admission of students with AIDS into regular
classrooms, null and void and of no force and effect, pursuant to N.J. Stat. Ann. § 52:14B-4(d). Board of Education v.
Cooperman, 209 N.J Super. 174, 507 A.2d 253, 1986 N.J. Super. LEXIS 1207 (App.Div. 1986), modified by 105 N.J.
587, 523 A.2d 655, 1987 N.J. LEXIS 300, 60 A.L.R.4th 1 (1987).

15. Procedures which must be followed to promulgate, amend or repeal an agency rule under N.J. Stat. Ann.§
52:14B-4(d), are quite detailed, and failure to comply with this procedure renders the rule invalid. Shapiro v. Albanese,
194 NJ Super. 418, 477 A.2d 352, 1984 NJ.-Super. LEXIS 1011 (App.Div. 1984).
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16. New Jersey Division of Taxation was not required by N.J. Stat. Ann. § 52:14B-4 to promulgate a rule prior to
making an assessment against a New York corporation that earned interest income from loans secured by New Jersey
real estate, where the Division had sufficient statutory guidance to make the assessment and there was no previous
statutory interpretation. Chemical Realty Corp. v_ Taxation Div. Director, 5 N.J. Tax 581, 1983 N.J. Tax LEXIS 34 (Tax
Ct. 1983), affirmed by 6 N.J. Tax 448, 1984 N.J. Tax LEXIS56 (App.Div. F984).

17. Because N.J. Admin. Code tit. 6, § 8-6.2 required classifications to be based in part on annual reports submitted
by each district board pursuant to N.J. Admin. Code tit. 6, § 8-6.1 (b), and required that notice be given to district boards
and others annually, § 6:8-6.2 could not have been changed or-suspended byresolution of respondent state board
without complying with the rule making procedures ofN.J. Stat. Ann. § 52:14B-4(a). Juppo v. Burke, 162 N.J. Super.
538, 394 A.2d 96, 1978 N.J. Super. LEXIS 1095 (App.Div. 1978).

18. Action by the New Jersey Natural Resource Council (Council) of the Division of Marine Services of the New
Jersey Department of Environmental Protection for the grant of a license to an electric company to lay a submarine
cable under tideland waters was not an exercise of the Councii's rule making function as defined in N.J.. Stat. Ann. §
52:14B-2(e) of the New Jersey Administrative Procedure Act (Act), N.J. Stat. Ann. § 52:14B-1 et seq.; thus, the notice
and hearing provisions of N.J. Stat. Ann. § 52:14B-4(a) of the Act did not apply. Atlantic City Electric Co. v. Bardin,
145 NJ. Super. 438, 368 A.2d 366, 1976 N.J. Super. LEXS 631, 7Envtl. L. Rep. 20297 (App.Div. 1976)..

.19.In-an-actioatthatlchallenged-the-promulgation of-a-welfare-rulej the-court held that proper notice was given in
accordance with N.J. Stat. Ann. § 52:14B-4(a). The-Administrative Procedure Act was followed, and there was no error
in upholding the rule. Motyka v. McCorkle; 58 NJ. 165, 276A.2d 129,,1971 N.J. LEXIS 237 (1971).

20. Agencies are accorded wide latitude in improvising-appropriate procedures to effectuate their regulatory
jurisdiction-and possess the ability to be flexible and responsive to changing conditions; this flexibility includes the
ability to select those procedures most appropriate to enable the agency to implement legislative policy,-and in that
regard, an agency has discretion to choose between rulemaking, adjudication, or an informal disposition in discharging
its statutory duty. Coalition for Quality Health Care v. NJ. Dep't of Banking & Ins., 348 N.J.-Super. 272, 791 A.2d
1085, 2002 NJ. Super. LEXIS III (App.Div. 2002).

21. The purpose of the notice requirement is to give those affected by the proposed -rule an opportunity to
participate in the rule-makingprocess not just as a matter of fairness but also as a means ofinforming regulators-f-

_possibly unraticipated-dimensions-of a-contemplated iule.-&Oa-lition for Quality Health Care v. NIL Dep't of-Banking &
Ins., 348 N:J. Super. 272,.791 A.2d 1085, 2002 N.J. Super. LEXIS 111 (App.Div. 2002).

22. In determining whether agency action constitutes rulemaking courts inquire whether the agency action: (1) is
intended to have wide coverage encompassing a large segment of the regulated or general public, rather than an
individual or a narrow select group; (2) is intended to be applied generally and uniformly to all similarly situated
persons; (3) is designed to operate only in future cases, that is, prospectively; (4) prescribes a legal standard or directive
that is not otherwise expressly provided by or clearly and obviously inferable from the enabling statutory authorization;
(5) reflects an administrative policy that (i) was not previously expressed in any official and explicit agency
determination, adjudication or rule, or (ii) constitutes a material and significant change from a clear, past agency
position on the identical subject matter; and (6) reflects a decision on administrative regulatory policy in the nature of
the interpretation of law or general policy. These factors are -applicable whenever the authority of an agency to act
without confrnning to the requirements of the- Administrative Procedures Act is questioned, for example, in adopting
orders, guidelines, or directives; however, not all of these factors must be present for an agency action to constitute
rulemaking, but rather the factors are balanced according to weight. Coalition for Quality Health Care v. N.J. Dep't of
Banking & Ins., 348 N.J. Super. 272, 791 A.2d 1085, 2002 N.J. Super. LEXIS I1l (App.Div. 2002).

23. State Department of Education properly denied a petition for an amendment to administrative rule NJ. Admin.
Code §'6A:3-5.1(a), which recognizes that, in certain circumstances, a State district superintendent may make probable
cause determinations in tenure proceedings for school employees as the regulation is consistent with the statutes that:
permit the State to intervene in the operation of local school districts; grant broad power to the State district
superintendent to make personnel decisions; and limit the powers of the board of education for the district. The rule was
adopted in accordance with the notice requirements of the Administrative Procedure Act, N.J. Stat. Ann. §§ 52:14B-1 to
-15, since notice of the rule proposal was published in the New Jersey Register, the public was given 30 days in which
to comment on the rule proposal, and it was adopted only after a comprehensive review of all rules pertaining to the
determination of controversies and disputes'arising under the school laws; further tenured employees were not denied
procedural due process when probable cause determinations are made by the State district superintendent rather than by
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the district board of education. Gillespie v. Department of Educ., 397 N.J. Super. 545, 938 A.2d 184, 2008 N.J. Super.
LEXIS 16 (AppDiv. 2008).

24. Challenge of Horseshoe crab harvesters' association to a judgment of the superior court extending Department
of Environmental Protectionis emergency regulation restricting the harvesting of horseshoe crabs was moot where the
Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-4(c), gave the agency extraordinary power to respond to
emergencies and there was no need to debate if therewas one emergency or two. Delaware Bay Waterman's Ass'n v.
New Jersey Dep't of Envtl. Protection, 153 N.J. 345, 709 A.2d 192, 1998 N.J. LEXIS 248 (1998).

25. Issuance by the state department of environmental protection of a 60-day emergency amendment creating a total
ban on the taking of horseshoe crabs following a prior60-day amendment was in violation of N. J. Stat. Ann. § 52:14B-
4(c) because the agency could not adopt a rule to protect the public health that would be effective for a period of more
than 60 days absent the passage of a resolution by the state legislature. Delaware-Bay Waterman's Ass'n v. New Jersey
Dep't of EnvtL. Protection, 304 N.J. Super. 20, 697 A:2d 957, 1997 N.J. Super. LEXIS 364 (App.Div. 1997).

26. The Commissioner of the New Jersey Department of Insurance's pronouncement that asbestos exclusions were
not perniitted and, in effect were contrary to New Jersey law, constituted improper rulemaking where the rulemaking
procedures under N.J. Stat. Ann. § 52--14B-4 were not followed. In re Disapproval of Commercial Ins. Policy Forms
etc., 264 N.J. Super. 228, 624 A.2d 587, 1993 N.J. Super. LEXIS 157 (App.Div. 1993).

27- Decision-of-the Commissioner-of-the -Department- of-Environmental Protection- not to-implement -the 2005
Comprehensive Black Bear Management Plan (CBBMP) was affirmed, since the policy was not adopted pursuant to the
rulemaking provisions of the Administrative Procedure Act (APA); because the 2005 CBBMP set guidelines as to when
and if a hunt can occur, it implicated matters of general administrative policy, warranting rulemaking pursuant to the
APA. New Jersey Animal Rights Alliance v. New Jersey Dept. ofEnvironmentalProtection, 39-6 N.J. Super. 358, 934
A.2d 52, 2007 N.J. Super LEXIS 324 (App.Div. 2007).

28. New Jersey Department of Banking and Insurance, Division of Insurance's order upholding the promulgation by
the New Jersey Commissioner of Insurance of a physicians' fee schedule for automobile personal injury protection
purposes was reversed, because after the notice and comment mandated by N.J. Stat. Ann. § 52:14B-4(a)(3) was carried
out, the Commissioner decided-to simplify the schedule, and published a final schedule, which included no hospital fee

•schedule at all as-required-byN.J. Stat. Ann:-§ 39:-6A-4.6, and other changes-that were-farmore-significant than the-type-
of-,changes--that the- Commissioner-was authorized-to-make-without re-proposing-za regulation and holding a-new-natice
and comment-period pursuant to N.J. Stat. Ann. -§ 52'14B-4(a)(3)Y_1nre Commissioner.s-Failure to Adopt-861 CPT
Codes, 358.N.J. Super. 135, 817A.2d-355, 2003 N.J. Super. LEXIS 81 (App-Div. 2003).

29. Administrative Procedure Act, NJ Stat. Ann. §4 52:14B-1 to -15, provides that prior to the adoption,
amendment or repeal of any rule, an agency shall provide notice of the terms or substance of its intended action, under
N.J. Stat. Ann. § 52:14B-4(a)(1), and the purpose of this procedure is to give those affected by the proposed rule an
opportunity to participate in the rule-making process not just as a matter of fairness but also as a means of informing
regulatorsof possibly unanticipated dimensions- of a contemplated rule. In re Coastal Permit Program Rules, 354 N.J.
Super. 293, 807 A.2d198, 2002 N.J. Super. LEXIS 259 (App.Div. 2002).

30. Challenge of Horseshoe crab harvesters' association to a judgment of the superior court extending Department
of Environmental Protection's emergency regulation restricting the harvesting of horseshoe crabs was moot where the
Administrative Procedure Act, N.J. Stat. Ann. §1 52:14B-4(c), gave the agency extraordinary power to respond to
emergencies and there was no need to debate if-there was one emergency or two. Delaware Bay Waterman's Ass'n v.
New Jersey De,'t of Envtl. Protection, 153 N.J. 345, 709 A.2d 192, 1998 N.J. LEXIS 248 (1998).

3 1. Appeal was dismissed without prejudice when appellant landlord filed a civil action to prevent a housing
agency and builder from constructing a low income rental housing project on grounds of federal housing and civil rights
violations where appellant had landlord the availability of a rule-making petition under the statute that was the most
effective means of addressing the issue and ensuring participation by all interested parties, and which exhausted all
administrative remedies. Murnick v. New Jer'sey Hous. & Mortg. Fin. Agency, 309 NJ Super. 292, 706 A.2d 1187, 1998
NJ. Super. LEXS 103 (App.Div. 1998).

32. Although not ultra vires, an amendment to a county's solid waste management plan and a redirection order
implementing the amendment, which was issued by the Department of Environmental Protection (DEP) and the Board
of Public Utilities (BPU), and which required the county's non-municipal waste to be processed and shipped out of state,
were not validly adopted because the amendment was not enacted in accordance with prescribed procedures. The DEP
and the BPU failed to proceed with formal notice, comment, and hold open hearings on the amendment in conformity
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with the rule-making procedures of the Administrative Procedure Act, N.J.Stat. Ann.§ 52:14B-4 and N.J.A.C. 1:30, as
required by the DEP's own-rules, former NJ.A. C. 7:26-6.6. In re Certain Amendments to the Adopted & Approved Solid
Waste Management Plan, 133-N.J. 206, 627 A.2d 614, 1993 N.J. LEXIS 717 (1993)-

33. In a challenge to an amendment-to a county's solid waste management plan, the appellate court rejected the
argument of the Department of Environmental Protection (DEP) that because its adoption of the rulemaking
requirements of the Administrative Procedure Act (APA), N.J.Stat. Ann.§ 52:14B-4,and N.J.A.C. 1:30, was itself
discretionary, the DEP was-free to disregard its own rules of procedure, former N.J.A.C.§ 7:26-6.6, which adopted the
APA requirements. Under-i.J.Stat. Ann.§52:14B-2, an agency's decision to abandon or modify its own procedural
regulations had to be accomplished-through rule-making. In re Certain Amendments to the Adopted & Approved Solid
Waste Management Plan, 133 NJ. 206, 62 7 A.2d 614, 1993 N.J. LEXIS 717 (1993).

34. N.J. Stat. Ann. § 52.14B-4(a)(3) requires an agency to allow "all interested persons reasonable opportunity to
submit data, views, or-arguments" prior to the adoption of any rule. In re Petition of Hackensack Water Co., 249 N.J.
Super. 164, 592 A.2d 250, 1991 N.J. Super. LEXIS 196 (App.Div. 1991).

35. The very process of rulemaking contemplates public notice and public disclosure of an agency's regulatory
objectives; when an administrative regulation disguises an aspect of the agency's true regulatory purpose, it cannot be

* sustained as a proper exercise of the rulemaking power. Lower Main Street Associates v. New Jersey Housing & Mortg.
Finance Agency; 114 N.J. 226, 553 A.2d 798, 198-9 N.J. LEXIS 20 (1989).

36. Intoxicated Driver Resource Center rules were invalid because they were not enacted pursuant to N.J. Stat. Ann.
§§ 52:14B-4 and 52:14B1-7 because notice of the adoption of the rules was not published in the New Jersey Register, the
rules did not appear in the New Jersey Administrative Code, and the rules adopted were confidential. State v. Klemmer,
237 N.J. Super. 32, 566A.2d 836, -1989 N.J. Super. LEXIS 413 (Law Div. 1989).

37. In allocating 91 percent of reductions in Medicare payments under Gramm-Rudman to the hospitals, the
hospital rate setting commissionshould have made a public statement of the purpose and effect of the rule, the authority
pursuant to which it was adopted or its expected socio-economic impact as required by N.J Stat. Ann. § 52:14B-4(a)(2).
New Jersey Hospital Ass'n v. New Jersey State Dep't oflHealth, Hospital Rate Setting Com., 227 N.J. Super. 557, 548
A.2d 211, 1988 N.J. Super. LEXIS 355 (App.Div. 1988).

38. In allocating 91 percent of reductions in-Medicare payments-under-Gramm-Rudman-to the-hospitals, the
hospital rate-setting commission,•under N.J Star. Ann. § 52:14B-4(a)(4),-should have-addressedthe comments-of
objectors to option chosen and to proponants of other options, or responded to the data, views, and arguments contained
in those submissions. New Jersey Hcrspital Ass'n v. New Jersey State Dep't of Health, Hospital Rate Setting Com., 22 7
N.J. Super. 557, 548 A.2d 211, 1988 N.J. Super. LEXIS 355 (App.Div. 1988).

39. Department of Environmental Protection must provide affected parties the opportunity for notice and comment
in compliance with N.J. Stat. Ann. § 52:14B-4 prior to determining the scope of the affected public's participation in
remedial investigations and feasibility studies. Woodland Private Study Group v. State, Dep't of Environmental
Protection, 109 N.J. 62, 533 A.2d 387, 1987 N.J. LEXIS 373, 27 Env't Rep. Cas. (BNA) 1834, 18 EnvtL. L. Rep. 20263
(1987).

40. Although Administrative Order 69 did not entirely eliminate participation of the regulated public, it imposed
severe restrictions and-conditions on that participation and, therefore, had a substantial impact on a legitimate interest of
the regulated public, and could not be vieweidas an intra-agency statement immune from rulemaking procedures of the
Administrative Procedure Act. Woodland Private Study Group v. State, Dep't of Environmental Protection, 109 NJ. 62,
533 A.2d 387, 1987 N.J. LEXIS 373, 27 Env't Rep. Cas. (BNA) 1834, 18 Envtl. L. Rep. 20263 (1987).

41. Hospital could not maintain-challenge to administrative regulations regarding the reimbursement of long-term
facilities under the Medicaid program, where the hospital had notice of the regulations and had been afforded an
opportunity to present evidence and arguments in opposition to the proposed regulations, where hospital's challenge was
advanced more than two years after the regulati6ns were implemented, and where the hospital failed to present evidence
sufficient to overcome the presumptions of validity and reasonableness. Bergen Pines County Hospital v. New Jersey
Dep't of Human Services, 96 N.J. 456, 476 A.2d 784, 1984 N.J. LEXIS 2715 (1984).

42. Regulations promulgated and adopted by the Department of Treasury under the Spill Fund and Compensation
Act, N.J. Stat. Ann. § 58:10-23.11h, were deemed invalid and without force because the Department failed to justify its
non-consideration of corporation's written comments; specifically, the spill fund director and the treasury department
failed to justify their non-compliance with the clearly stated requirements of N.J. Stat. Ann. § 52:14B-4(a)(1) after
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erroneously determining that written comments in response to the proposed regulations were untimely. Exxon Corp. v.
Hunt, 190 N.J. Super. 131, 462 A.2d 193,1983 N.J. Super. LEXIS 887 (App.Div. 1983), affirmed by97 N.J. 526, 481
A.2d 271, 1984 N.J LEXMS 2729, 21 Env't Rep. Cas. (BNA) 1794, 14 Envtl. L. Rep. 20923 (1984).

43. Insurance commissioner did not violate N.J. Stat. Ann. § 52:14B-4 in adopting rules concerning service and
placement fees because the substantive changes did not require new notice to interested persons nor a further
opportunity for them to be heard; the rules were adopted in compliance with the statutory provisions. Insurance -Brakers
Asso. v. Sheeran, 162 N.J. Super. 34, 392 A.2d 203, 1978 N.J. Super. LEXIS 1047 (App.Div. 1978).

44. Defendant's action, which included adequate formal notice and opportunity to submit statements-and arguments,
was sufficient to satisfy NJ. Stat. Ann. § 52:14B-4(a), and rendered the procedural issue moot. Association of New
Jersey State College Faculties, Inc. v. Dungan, 64 N.J. 338, 316 A.2d 425, 1974 N.J.LEXIS 222, 85 L.R.R.M (BNA)
2625, 73 Lab. Cas. (CCH) P53269 (1974).

45. In an action that challenged the promulgation of a welfare rule, the court held that proper notice was given in
accordance with N.J. Stat. Ann. § 52:14B-4(a). The Administrative Procedure Act was followed, and there was no error.
in upholding the rule. Motyka v. McCorkle, 58 N.J 165, 276 A:2d 129, 1971 NJ. LEXIS 237 (1971).

46. The very process of rulemaking contemplates public notice and public disclosure of an agency's regulatory
objectives; when an administrative regulation disguises an aspect of the agency's true regulatory purpose, it cannot be
sustaine&as-a-proper-exerc-ise-of-the-rulemaking-ppower.-Lower--Main-Street A-ssociates -v.--New -Jersey Housing-& Mortg.
Finance Agency, 114 N.J 22-6, 553 A.2d 798, 1989 NJ. LEXIS 20 (1989).

47. In determining whether agency action constitutes rulemaking courts inquire whether the agency action: (1) is
intended to have wide coverage encompassing a large segment-of the regulated or general public, rather than an
individual or a narrow select-group; (2) is intended to be appliedzgenerally and uniformly to aIl similarly situated
persons; (3) is designed to operate only in future cases, that is, prospectively; (4) prescribes a legal standard or directive
that is not otherwise expressly provided by or clearlyand obviously inferable from the enabling statutory authorization,
(5) reflects an administrative policy that (i) was not previously expressed in any official and explicit agency
determination, adjudication or rule, or (ii) constitutes a material and significant change from a clear, past agency
position on the identical subject matter; and (6) reflects a-decision on administrative regulatory policy in the nature of
the:interpretation of:law or~general policy. These factors are-applicable whenever the authority-of an agency to-act
without conforming to-the requirements-of the -AdministrativeProcedures Act is. questioned, for -example, in-adoapting
orders, guidelines, or directives; however, -not all of-these factors must-be present for an agency-action to constitute
rulemaking, but rather the factors are balanced according to weight. Coalitionfor Quality Health Care v. N.J Dep't of
Banking & Ins., 348 NJ._Super. 272, 791 A.2d 1085, 2002 N.J. Super. LEXIS 111 (App.Div. 2002).

48. Although public access is an essential component of historic-site tax exemption, in applicant's appeal
challenging the denial of historic-site tax exemption, because the applicant satisfied all of the relevant standards in effect
when it perfected its petition for tax-exempt status, it was entitled to certification as a tax-exempt historic site since-the
Commissioner of the Department of Environmental Protection acted arbitrarily in applying more stringent -standards
regarding public access that had not been implemented by formal rulemaking requirements at the time the applicant
perfected its application. UniversityCttage Club of Princeton New Jersey Corp. v. New Jersey Dept. of Enviranmental
Protection, 191 N.J. 38, 921 A.2d 1122, 2007 N.J LEXMS 595 (2007).

49. First-ever regulations of the New Jersey Department of Environmental Protection (DEP); controlling mercury
emissions from iron and steel melters -- the largest single source of atmospheric mercury emissions in New Jersey --
were upheld in an action brought by a steel manufacturers association and a mini-mill owner and operator, as: (1) the
mercury rules at issue were sustainable under the DEP's broad authority to issue-health-based regulations under N.J.
Stat. Ann. § 26:2C-8; (2) the DEP did not act arbitrarily nor unreasonably since the record supported a finding that
mercury emission-control technology was reasonably available to melters and the DEP relied on a considerable volume
of scientific evidence that no one reasonably contested; and (3) the DEP provided a federal standards analysis as
required by the Administrative Procedures Act, N.J. Stat. Ann. § 52:14B-23 and N.J. Stat. Ann. § 52:14B-24. In re
Amendments and New Regulations at N.J.A. C. 7:27-27.1, 392 N.J. Super. 117, 920 A.2d 111, 2007 N.J. Super. LEXIS
109 (App.Div. 2007).

50. Plaintiffs motion for preliminary injunctive relief on the issue of irreparable harm was denied without
prejudice; the remedy available to them under N.J. Stat. Ann. § 52:14B-4(I) was available during the six years since the'
enactment of 1993 Omnibus Budget Reconciliation Act, if plaintiffs believed that irreparable injury would have resulted
from defendants' failure to implement official regulations governing undue hardship hearing. Johnson v. Guhi, 91 F.
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Supp. 2d 754, 2000 U.S. Dist. LEXIS 4485, 68 Soc. Sec. Rep. Service 469 (D.N.J. 2000), dismissed by 166 F. Supp. 2d
42, 2001 U.S. Dist. LEXIS 16058, 76 Soc. Sec. Rep. Service 332 (D.N.J. 2001).

5 1. Test-protocol for determining the accuracy and operability of breathalyzers used to measure blood alcohol
concentrations was not subject to the formal rulemaking procedures contained in N.J. Stat. Ann. § 52:14B-4 of the
Administrative Procedure Act. State v. Garthe, 145.N.J. 1, 678 A.2d 153, 1996 NJ. LEE7S 794 (1996).

52. Guidelines issued by the Attorney General, and required by Megan's Law, constituted administrative rules
which should have been adopted in compliance with the Administrative Procedures Act; since the guidelines were
intended to cover all persons convicted of certain sex offenses at the guidelines. had to be applied generally and
-uniformly to all similarly situated sex offenders; attorney general's failure.to comply with the Administrative Procedure
Act rendered the guidelines invalid. Doe v. Poritz, 283 N.J. Super. 372, 661 A.2d 1335, 1995 N.J. Super. LEXIS 260-
(LawDiv. 1995), modified by 142 N.J.,1, 662 A.2d 367, 1995 N.J. LEXIS 519, 36 A.L.R.5th 711 (1995).

53. Defendants action, which included adequate formal notice and opportunity to submit statements and arguments,
was sufficientto satisfy NJ. Stat. Ann: § 52:14B-4(a), and rendered the procedural issue moot. Association ofNew-
Jersey State-College Fitculties, Inc. v. Dungan, 64 N.J. 338, 316 A.2d 425, 1974 N.J. LEXIS 222, 85 L.R.R.M. (BNA)
2625, 73 Lab. Cas. (CCH) P53269 (1974).

54. State Department of Education properly denied a petition for an amendment to administrative role N.J. Admin.
.Code_§_6A:3-5.J(a), -which xecognizes that,-in-certain circumstances,-a.State-distr-ict superintendent-may-make probable
cause determinations in tenure proceedings for school employees as the regulation is consistent with the statutes that:
permit -the State-to intervene in the operation of local school districts; grant broad power to the State district
superintendent to make personnel decisions; and limit the powers of the board of education for the district. The rule was
adopted in accordance with the notice requirements of the Administrative Procedure Act, NJ. Stat-Ann. §§ 52:14B-1 to
-15, since notice of the rule proposal was published in the New Jersey Register, the public.was given 30 days in which
to comment on fhe rule proposal, and it was adopted only after a comprehensive review of all rules pertaining to the
determination of controversies, and disputes arising under the school laws; further tenured employees were not denied
procedural due process when probable cause determinations are' made by the State district superintendent rather than by
the district board of education. Gillespie v. Department ofEduc., 397 N.J. Super. 545, 938 A.2d 184, 2008 N.J. Super.
LEXNS 16 (App.Div. 2008).

55. -Division of Taxation -order-to all motor-fiel -retailers-warning that issuance ofmany giveawavys, even-if-not
conditioned on-purchase, would be illegal constituted a rule or regulation. The rule was invalid under of N.J. Stat. Ann. §
5.2:14-B-4(d)-because it was not adopted in compliance with the notice and hearing requirements oTthe Administrative
-Procedures Act. Glaser v: Downes, 126 NJ. Super 1-0, 312 A.2d 654, 1973 N.J. Super. LEXIS 380- (App.Div. 1973).

56. The Commissioner of the New Jersey Department of Insurance's pronouncement that asbestos exclusions were
-not permitted and, in effect were contrary to New Jersey law, constituted improper rulemaking where the rulemaking
procedures under NJ. Stat. Ann. § 52:14B-4 were not followed. In re Disapproval of Commercial Ins. Policy Forms
etc., 264 NJ. Super. 228, 624 A.2d 587, 1993 N.J. Super. LEXIS 157 (App.Div. 1993).

57. New Jersey Department of Environmental Protection violated the Administrative Procedure Act, N.J. Stat. Ann.
§ 52:14B-4(d), by failing to adopt regulations adopting proper standards under the Industrial Site Recovery Act;
landowner was-therefore entitled to be treated on a case-by-case basis. Federal Pcac. Elec. Co. v. New JerseyDep't of
Envtl. Prate-ction, 334 N.J. Super. 323, 759 A. 2d 851, 2000 N.J. Super. LEXIS 351, 31 Envtl. L. Rep. 20165 (App.Div.
2 000).

58. Action by the New Jersey Natural Resource Council (Council) of the Division of Marine Services of the New
Jersey Department of Environmental Protection for the grant of a license to an electric company to lay a submarine
cable-under tideland waters was not an exercise of the Council's rule making finction as defined in N.J. Stat. Ann. § -

- 52:14B-2(e) of the New Jersey Administrative Procedure Act (Act), N.J. Stat. Ann. § 52:14B-1 et seq.; thus, the notice
and hearing provisions ofN.J. Stat. Ann. § 52:14B-4(a) of the Act did not apply. Atlantic City Electric Co. v. Bardin,
145 NJ. Super. 438, 368 A.2d 366, 1976 N.J. Super. LEXIS 631, 7 Envtlý L. Rep. 20297 (App.Div. 1976).-

59. Decision of the Commissioner of the Department of Environmental Protection not to implement the 2005
Comprehensive Black Bear Management Plan (CBBMP) was affirmed since the policy was not adopted pursuant to the
rulemaking provisions of the Administrative Procedure Act (APA); because the 2005 CBBMP set guidelines as to when
and if a hunt can occur, it implicated matters of general administrative policy, warranting rulemaking pursuant to the
APA. New Jersey Animal Rights Alliance v. New Jersey Dept. of Environmental Protection, 396 NJ. Super. 358, 934
A.2d 52, 2007 N.J. Super. LEXIS 324 (App.Div. 2007).
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60. Challenge of Horseshoe crab harvesters' association to a judgment of the superiorcourt extending Department
of Environmental Protection's emergency regulation restricting the harvesting of horseshoe crabs was moot where the
Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-4(c), gave the agency extraordinary power to respond to
emergencies and there was no need to debate if there was one emergency or two. Delaware Bay Waterman's Ass'n v.
New Jersey Dep't ofEnvtl. Protection, 153 N.J. 345, 709 A.2d 192, 199r8 NJ. LEXIS 248 (1998).

61. Although not ultra vires, an amendment to a county's solid waste management plan zand a redirection order
implementing the amendment, which was issued by the Department of Environmental Protection (DEP) and the Board
of Public Utilities (BPU), and which required the county's non-municipal waste to. be processed and shipped out of state,
were not validly adopted because the amendment was not enacted in accordance with prescribed procedures. The DEP
and the-BPU failed to proceed with formal notice, comment,. and hold open -hearings on the amendment in conformity
With the rule-making procedures of the Administrative Procedure Act, N.J.Stat. Ann.§ 52:14B-4 and N.J.A.C. 1:30, as
required by the DEP's own rules, former N.J.A.C. 7.26-6.6. In re Certain Amendments to the Adopted & Approved-Solid
Waste Management Plan, 133N.J. 206, 627 A.2d 614, 1993 N.J. LEXIS 717 (1993).

62. Emergency adoption of a solid waste flow redirection order must conform with the emergency rulemaking
procedures of the Administrative Procedure Act and, thus, the emergency waste flow redirection order challenged on
appeal was invalidated where it was adopted pursuant to N.J. Admin. Code § 7:2-6-6.7, without compliance with the
proceduralrequirements of N.J. Stat. Ann. § 52:14B-4(c). In re Certain Amendments to Adopted & App-roved Solid
Waste Management-Plan;-25-8-N.J. Super.-290;609-A:2d-501i 1992--N]-J.--StpfF.L2EXITS 285-(App, Di'v. 1992),-5ffirmed in
part and reversed in part by 133 N.J. 206, 627 A.2d 614, 1993 N.J. LEXIS 717 (1993).

63. Waste flow redirection order has all of the features of an administrative ruilebecause it (I) applies to a large
r-egulatedctlass involved in solid waste generation, collection and disposal, (2)-applies generally and uniformly to classes
of solid waste generators, collectors and disposal sites, (3) operates prospectively only, (4) prescribes rules for waste
disposal that are not expressly provided or clearly inferable in the Solid Waste Management Act, N.J. Stat. Ann. §
13:1E-1 et seq., (5) constitutes a material and significant change of past agency policy, and (6) reflects a decisionon
solid waste regulatory policy. In re Certain Amendments to Adopted & Approved Solid Waste Management Plan, 258
N.J. Super. 290, 609 A.2d 501, 1992 N.J. Super. LEXIS 285 (App.Div. 1992), affirmed in part and reversed in part by
133 N.J.- 206, 627 A.2d 614, 1993 N.J. LEKIS 717 (1993). ."

-6.4 .N.J.-Admin.--Code §, 7:-26-6; 7purportedly aufihorizes-the Department-of Environmental Protection, with the
approval of theNe-w-Jersey-Board of Public Utilities; -to adopt emergency solid waste flow orders without the
concurrence of the Governor and provides that such orders may remain in effect for an indefinite period of time;
however, there is nothing in the-Administrative Procedure Act, NJ. Stat. Ann. § 52:14B-1 et seq., the Solid Waste
Management Act, N.J. Stat. Ann. § 13:.'E-1 et seq., Solid Waste Utility Control-Act, N.J. Stat. Ann. § 48:13A-1 et seq.,
or the court's decision in A.A. Mastrangelo, Inc. v. Commissioner of the Dept. of Envtl. Protection, 449 A.2d 516 (1982);
which suggests that waste flow redirection orders are exempt from the emergency rulemaking procedures set forth in
N.J. Stat. Ann. § 52:14B-4(c) and, therefore, N.J. Admin. Code § 7:26-6.7 conflicts with N.J. Stat. Ann. § 52:14B-4(c).
In re Certain Amendments to Adopted & Approved Solid Waste Management Plan, 258 N.J. Super. 290, 609 A.2d 501,
1992 N.J. Super. LEXIS 285 (App.Div. .1992), affirmed in part and reversed in part by 133 NJ. 206, 627 A.2d 614, 1993
N.J. LE=IS 717 (1993).

65.Only procedures that affect the conduct of a portion of the public-require public notice;-and because State Police,
procedures to test breathalyzer machines do not-shape the conduct of the public, these procedures-need not comply with
the-promulgation requirements of the Administrative Procedures Act, i.e., public notice. Similarly, changes in the
Alcotest 7110 MKIII C breath test instrument software/firmware would not change the conduct of the affected public
and therefore public notice is not-required. State v. Foley, 370 N.J. Super. 341, 851 A.2d 123 2003 N.J. Super. LEXIS
423 (Law Div. 2003), criticized by State v. Chun, 2007 N.J. LE=IS 39 (N.J. Feb. 13, 2007).

66. There was no merit to defendant's argument that N.J. Admin. Code tit. 13.:70, § 14A. 12 was improperly adopted
because the regulation was adopted pursuant to the notice and hearing requirements of N.J. Stat. Ann. § 52:14B-4; in
addition, he failed to challenge the regulation on procedural ground within one year of its effective date and was
therefore, barred under N.J. Stat. Ann. § 52:14B-4(d). State v. Dolce, 178 N.J. Super. 275, 428 A.2d 947, 1981 N.J.
Super. LEXIS 512 (App.Div. 1981).

67. There was no merit to defendant's argument that N.J. Admin. Code tit. 13:70, § 14A. 12 was improperly adopted
because the regulation was adopted pursuant to the notice and hearing requirements of N.J. Stat. Ann. § 52:14B-4; in
addition, he failed to challenge the regulation on procedural ground within one year of its effective date and was
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therefore, barred underN.J. Stat. Ann. § 52:14B-4(d). State V. Dolce, 178N.J. Super. 275, 428 A.2d 947, 1981 NJ.
Super. LEXIS 512 (App.Div. 1981).

68. In allocating 91 percent of reductions in Medicare payments under Gramm-Rudman to the hospitals, the
hospital rate setting commission should have made a public statement of-the purpose and effect of the rule, the authority
-pursuant to which it was adopted or its expected socio-economic impact as required by N.J. Stat.'Ann. § 52:14B-4(a)(2).
New Jersey Hospital Ass'n v. New Jersey State Dep't of Health, Hospital Rate.Setting Com-, 22 7 N.J. Super. 557, 548
A.2d 211, 1988 N.J. Super. LEXIS 355 (App.Div. 1988).

69. In allocating 91 percent of reductions in Medicare payments under Gramm-Rudman to the hospitals, the
hospital rate setting commission, under N.J Stat. Ann. § 52:14B-4(a)(4), should have addressed the comments of
objectors to option chosen and to proponants of other options, or responded to the data, views, and arguments contained
in those submissions. New Jersey Hospital Ass'n v. New Jersey State Deprt. of Health, Hospital Rate- Setting Com., 22 7
N.J. Super. 5-57, 548 A.2d 211, 1988 N.J. Super. LEXIS 355 (App.Div. 1988).

70. In allocating 91 percent of reductions in Medicare payments under Gramm-Rudmran -to the hospitals, the
hospital rate setting commission should have made a public statement of the purpose and effect of the rule, the authority
pursuant to which it was adopted or its expected socio-economic impact as required by N.J. Stat. Ann. § 52:14B-4(a)(2).
New Jersey Hospital. Ass'n v. New Jersey State Dep't of Health, Hospital Rate Setting Com., 22 7 N.J. Super. 55.7, 548
A.2d 211, 1988 N.J. Super. LEXIS 355 (App. Div. 1988).

71. In allocating 91 percent of reductions in Medicare payments under Gramm-Rudman to the hospitals, the
hospital rate setting commission, under N.J Stat. Ann. § 52:14B-4(a)(4), should-have addressed the comments of
objectors to option chosen and to proponants of other options, or-responded to the data, views, and arguments contained
in those submissions. New Jersey Hospital Ass'n v. New Jersey State Dep't-ofHea[th, -Hospital Rate Setting-Com., 22 7
N.J. Super. 557,_548 A.2d_211, 1988 N.J. Super. LEXIS 355 (App.Div. 19888).

72. The Commissioner of the New Jersey Department of Insurance's pronouncement that asbestos exclusions were
not permitted and, in effect were contrary to New Jersey law, constituted improper rulemaking where the rulemaking

procedures under N.J Stat. Ann. § 52:14B-4 were not followed. In re Disapproval of Commercial Ins. Policy Forms
etc., 264 N.J. Super. 228, 624 A.2d 587, 1993 N.J. Super. LEXIS 157 (App.Div. 1993).

73. Insurance conmissioner did-not violate 7V.J_ Stat. Ann. § 52:14B-4-in-. ad9pting-rules concerning service and
placement-fees because-the substantive changes-did not-require new-notice to interested persons nar-a-further
opportunity for them to be heard; the rules were adopted in compliance w-ihthe -statutory provisions. Insurance Brokers
Asso. v. Sheeran, 162 N.J. Super: 34, 392 A.2d 203, 1978 N.J. Super. LEXIS 1047 (App.Div. 1978).

74. New Jersey Department of Banking and Insurance, Division of Insurance's order upholding the promulgation by
the New Jersey Commissioner of Insurance of a physicians' fee schedule for automobile personal injury protection
purposes wasreversed, because after the notice and comment mandated by N.J. Stat. Ann. § 52:14B-4(a)(3) was carried
out, the Commissioner-decided to simplify the schedule, and published a final schedule, which included no hospital fee
schedule at all as required by N.J. Stat. Ann. § 39: 6A-4.6, and other changes that were far more significant than the type
of changes that the Commissioner was authorized to make without re-proposing a regulation and holding a new notice
and comment period pursuant to N.J. Stat. Ann. § 52:14B-4(a)(3). In re Commissioner's Failure to Adopt 861 CPT
Codes, 358 N.J. Super. 135, 817 A.2d 355, 2003 N.J. Super. LEXIS-81 (App.Div. 2003)-

75. New Jersey Department of Banking and Insurance, Division of Insurance's order upholding the promulgation by
the New Jersey Commissioner of Insurance of a physicians' fee schedule for automobile personal injury protection
purposes was reversed, because after the notice and comment mandated byN.J Stat. Ann. § 52:14B-4(a)(3) was carried
out, the Commissioner decided to simplify the schedule, and published a final schedule, Which included no hospital fee
schedule at all as required by NJ Stat. Ann. § 39:6A-4.6, and other changes that were far more significant than the type
of changes that the Commissioner was authorized to make without re-proposing a regulation and holding a new notice
and comment period pursuant to N.J. Stat. Ann. § 52:14B-4(a)(3). In re Commissioner's Failure to Adopt 861 CPT
Codes, 358 N.J. Super. 135, 817 A.2d 355, 2003 N.J. Super. LEXIS 81 (App.Div. 2003).

76. When the New Jersey Commissioner of Banking and Insurance revised its regulations governing fee schedules
for personal injury protection coverage under automobile insurance policies to include only 92 current procedural
terminologycodes instead of the originally proposed 953 codes, that was a significant enough modification of the
original proposal so that re-proposal, with a new notice and comment period, was required. In re Commissioner's
Failure to Adopt 861 CPT Codes, 358 N.J. Super. 135, 817 A.2d 35.5, 2003 N.J. Super. LEXIS 81 (App.Div. 2003).
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77. New Jersey Division of Taxation was not required by NJ. Stat. Ann. § 52:14B-4 to promulgate a rule prior to
making an assessment against a New York corporation that~earned interest income from loans secured by New Jersey
real estate, where the Division had sufficient statutory guidance to-make the assessment and there was no previous
statutory interpretation. Chemical Realty Corp. v. Taxation-Div. Director, 5 NJ. Tax 581, 1983 N.J.. Tax LEXIS 34 (Tax
Ct. 1983), affirmed by 6 N.J Tax 448, 1984 N.J. Tax LEXIS 56 (App.Div. 1984).

78. Although public access is an essential component of historic-site tax exemption, in applicant's appeal
challenging the denial of historic-site tax exemption, because the applicant satisfied all of the relevant standards in effect
when it perfected its petition for tax-exempt status, it was entitled to-certification as a tax-exempt historic site since the
Commissioner of the Department of Environmental Protection acted arbitrarily in-applying more stringent standards
xegarding public access that had not been implemented by formal rulemaking requirements at the time the applicant
perfected its application. -University Cottage Club of Princeton New Jersey Corp. v. New Jersey Dept. ofEnvironmental
Protection, 191 N.J. 38; 921 A.2d 1122, 2007 NJL.ES 595 (2007).

LAW REVIEWS & JOURNALS

1. 7 Seton Hall Const. L.J. 525, COMMENT: MEGAN'S LAW AS APPLIED TO JUVENILES: PROTECTING
CHILDREN AT THE EXPENSE OF CHILDREN?

2. 7 Seton Hall Const. L.J 913, COMMENT: MEGAN'S LAW: PROTECTING THE VULNERABLE OR
UNCONSTITUTIONALLY PUNISHING SEX OFFENDERS?
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TITLE 52. STATE GOVERNMENT, DEPARTMENTS AND OFFICERS
SUBTITLE 3. EXECUTIVE AND ADMINISTRATIVE DEPARTMENTS

CHAPTER 14B. ADMINISTRATIVE PROCEDURE AND REGULATORY FLEXIBILITY

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 52:14B-4.1 (2008)

§ 52:14B-4. 1. Rules, submission to Legislature; referral to committee

Every rule hereafter proposed by a State agency shall-be submitted by the Office of Administrative Law to the Senate
and General Assembly within two business days of its-receipt-by the office, and the President of the Senate and the
Speaker of-the General Assembly shall immediately refer the-proposed rule to-the appropriate committee in each House.

HISTORY: L. 1981, c. 27, §1 1; amended 2001, c.5, § 6,eff. July 1, 2001.

NOTES:

Effective Dates:

-Section- 12 of L. 2001, c.-5-provi-des: "This act shaIrtake effect on the-first day-of the sixth month following
enactmentlBut-shall no-tapply-tg=any.rule proposed-in-the-New Jersey-Register or to-any contested-case-filed prior to-the
effective date." Chapter 5, L. 2001, was approve -donJanuary 16, 2001.

Cross References:

Maximum charges; value, determination and award of prizes, see 5:8-107.

LexisNexis (R) Notes:

CASE NOTES

1. Decision of the Commissioner of the Department of Environmental Protection not to implement the 2005
Comprehensive Black Bear Management Plan-(CBBMP) was affirmed since the policy was not adopted pursuant to the
rulemaking provisions of the Administrative Procedure Act (APA); because the 2005 CBBMP .set guidelines as to when
and if a hunt can occur, it implicatedmatters of general administrative policy, warranting rulemaking pursuant to the "
APA. New Jersey Animal Rights Alliance v. New Jersey Dept. of Environmental Protection, 396 N.J. Super. 358, 934
A.2d 52, 2007 N.J. Super. LEXJS'324 (App.Div. 2007).

2. Legislative veto provision in the Legislative Oversight Act, N.J. Stat. Ann. §§ 52:14B-4. I to 52:14B-4.9, violated
the separation of powers principle embodied in N.J. Const. art. 111, para. I by excessively interfering with the functions
of the executive branch and violated the presentment clause requirement that changes in legislative policy be effected by
a majority vote of both houses of the legislature and approval by the governor, or, after executive veto, by a two-thirds
vote of both houses, as set forth in N.J. Const. art. V, § 1, para. 14. General Assembly of New Jersey v. Byrne, 90 N.J.
376, 448 A.2d 438, 1982 N.J. LEXIS 2165 (1982), questioned by Kimmelman v. Burgio, 204 N.J. Super. 44, 497 A.2d
890, 1985 N.J. Super. LEXIS 1421 (App.Div. 1985).
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3. Legislative veto provision m theLegislative Oversight Act, N.J. Stat. Ann. §§ 52'14B-4.1 to 52:14B-4.9, violated
the separation of powers principle embodied in N.J. Const. art. INI, para. 1 by excessively interfering with the functions
of the executive branch and violated theipresentment clause requirement that changes in legislative policy be effected by
a majority vote of both houses-of the legislature and approval by the governor, or, after executive veto, by a two-thirds
vote of both houses, as setzforth in N.J. Const. art. V, § 1, para. 14. General Assembly of New Jersey v. Byrne, 90 NJ.
376, 448 A.2d 438, 1982 NJ. LEMS 21,65 (1982), questioned by Kimmelman v. Burgio, 204 N.J. Super. 44, 497A.2d
890, 1985 N.J. Super. LEX=S 1421 (App.Div. 1985).

4. Decision of the Commissioner of the Department of Environmental Protection not to implement the 2005
Comprehensive Black Bear Management Plan_(CBBMP)-was affirmed since the policy was not adopted pursuant to the
rulemaking-provisions of the Administrative Procedure Act (APA); because the 2005 CBBMP set guidelines as to when
and if a hunt can occur, it implicated matters of general administrative policy, warranting rulemaking pursuant to the
APA. New Jersey Anim-al Rights Alliance v. New Jersey Dept. of Environmental Protection, 396N.J. Super. 358, 934
A.2d 52, 2007 N.J. Super. LEXIS 324 -(ApgDiv. 2 0 0f).

5. Legislative veto provision in the Legislative Oversight Act, NJ. Stat. Ann. §§ 52:14B-4.1 to 52:14B-4.9, violated
the separation of powers princijple embodied in N.J. Const. art. 111, para. I by excessively interfering with the functions
of the executive branch and violated the presentment' clause requirement that changes in legislative policy be effected by
a majority vote of both houses of the legislature and approval by the governor, or, after executive veto, by a two-thirds
vote-of-both-houses-,as -se•tfotti ni-N. -C-n-s r art7 V,7§ -r, -p id: -4-Ge-nTFdli -A-si•itw.fy-ojfNevJersey v. Byrn e, 90 NJ. J.
376, 448 A.2d 438, 1982 N.J. LEXIS 2165 (1982), questioned 6y Kimmelman v. Burgio, 204 N.J. Super. 44, 497 A.2d
890, 1985 N.J. Super. LEXIS 14271 (App.Div. 1985).

LAW REVIEWS & JOURNALS

1.25 Seton Hall Legis. J. 1, PERSPECTIVE: THE EVOLUTION OF NEW JERSEY'S GUBERNATORIAL
POWER. I

LexisNexis 50 State Surveys, Legislation & Regulations
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9 of 41 DOCUMENTS

LexisNexis (TM) New Jersey Annotated Statutes

*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE *
*-FIRST ANNUAL SESSION (P.L.,2008 CH. 50 & J.R. 3) **

* ANNOTATIONS CURRENT THROUGH JULY 22, 2008***

TITLE 52. STATE GOVERNMENT, DEPARTMENTS AND OFFICERS
SUBTITLE a. EXECUTIVE AND ADMINISTRATIVE DEPARTMENTS

CHAPTER 14R. ADMINISTRATIVE PROCEDURE AND REGULATORY FLEXIBILITY

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat- § 52:14B34.la (2008)

§ 52:14B-4.1 a. Compliance with interagency rules required; OAL review fbr clarity

a. The director is authorized to refuse to accept from an agency a notice of proposal or notice of adoption which
adopts, readopts -or amends a rule orregulation, if the director determines that the rule or regulation andits
accompanying materials-do not comply satisfactorily-with-the interagency rules of the director. The State-agency shall
not be authorized -to adopt, readopt or amend a rule-or regulation where notice of proposal or notice of adoption is
refused by the director in accordance with this-provision, except by proposing the adoption, readoption or amendment in
compliance with agency rules.

b. The Office of Administrative Law, upon its review and determination, shali not accept for publication any notice
of intention-to adopt, readopt or amend a rule or regulation,.a proposed rule, summary of the proposed rule, regulatory
impact analysis,-or- other-accompanying materialswhich lacks a standard of clarity.

As used-fn this-section, "stardard of-clarity"-means the--document-is written-in a reasonaMby-simple and
understandable manner which is easily readable. The document is drafted to provide adequate notice to affected persons
and interested persons with some subject matter expertise. The document conforms to commonly accepted principles of
grammar. The document contains sentences that are as short as practical, and is organized in a sensible manner. The
document does not contain double negatives, confusing cross references, convoluted phrasing or unreasonably complex
language. Terms of art and words with multiple meanings that may be misinterpreted are defined. The document is
sufficiently complete and informative as to permit the public to understand accurately and plainly the legal authority,
purposes and expected consequences of the adoption, readoptionfor amendment of the rule or regulation.

c. The provisions of subsection b. of this section shall not apply to any adminis trative rule that a State agency
adoptsto conform to a model code, federal rule, interstate agreement or other similar regulatory measure not written by
the State agency but incorporated into an administrative rule. The State agency shall append tothe proposed rule for
publication a written statement describing the rule which complies-with subsection b. of this section.

d. The Governor may, tipon written request of a State -agency, waive the requirements of this section with respect to
the repromulgation, without amendment, of any rule or provision of a rule.

HISTORY: L. 2001, c. 5, § 9.

NOTES:'

Effective Dates:

Section 12 of L. 2001, c. 5 provides: "This act shall take effect on the first day of the sixth month following
enactment but shall not apply to any rule proposed in the New Jersey Register or to any contested case filed prior to the
effective date." Chapter 5, L. 2001, was approved on January 16, 2001.

Cross References:
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Filing of rules; concurrent resolution of the Legislature; effect of publication, see 52:14B-5.

Expiration of rules in five years; continuation, see 52:14B-5. I.

LexisNexis 50 State Surveys, Legislation & Regulations

Administrative Procedures



Page 121
N.J. Stat. § 52:14B-4.lb

10 of 41 DOCUMENTS

LexisNexis (TM) New Jersey Annotated Statutes-

*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213THNLEGISLATURE ***
*'* FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) *
* ANNOTATIONS CURRENT THROUGH JULY 22, 2008 ***

TITLE 52. STATE GOVERNMENT, DEPARTMENTS AND OFFICERS
SUBTITLE 3. EXECUTIVE AND ADMINISTRATIVE DEPARTMENTS

CHAPTER 14R. ADMINISTRATIVE PROCEDURE AND REGULATORY FLEXIBILITY

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 52:14B-4.1b (2008)

§ 52:44B-4.1b. Housing affordability impact analysis

a. In proposing a rule for adoption, theý agency involved shall issue a housing affordability impact analysis regarding
the rule, which shall be included in the notice of a proposed rule as required by subsection (a) of section 4 ofP.L. 1968,
c.4 10 (C. 52:14B-4). Each housing afforda-bility impact analysis shall contain:

(1) A description of the types and an estimate of the number of housing units to which the proposed rule will apply;
and

(2) A description of the estimated increase or decrease in the average cost of housing which will be affected by the
regulation.

This subsection-shall-not-apply to anyproposed rule which the agency-finds-would impose-an insignificant impact,
-either beeause-the-scope-of-the -regulatiomis minimal, or thereis-an extreme-unlikelihood thatthe-regulation-would
-evoke-a-chanxge in-the axverage costs associated witlrhousing. The agency!s&-fmding and an ii-dication of the basis for its
finding shall be included in the notice of a proposed rule as required by subsection (a) of sectivn 4 of P.L. 1968, c.410
(C.52:14B-4).

b. In proposing a-mile for adoption, the agency involved shallissue a smart growth development impact analysis
regarding the rule, which shall be included in the notice of a proposed rule as required by subsection (a) of section 4 of
P.L1-968, c.410 (C.52:14B-4). Each smart growth development impact analysis shall contain:

(1) A description of the types and an estimate of the number of housing units to which the proposed rule will apply;

(2) A description of the estimated increase or decrease in the availability of affordable-heus-ing which will be
affected by the regulation; and

(3) A description as to whether the proposed• rule will affect in any manner new construction within Planning Area
I -or 2, or within designated centers, under the State Development and RedevelopmentPlan.

This subsection shall not apply to any proposed rule which the agency finds would impose an insignificant impact,
either because the scope of the regulation is minimal, or there is an extreme unlikelihood that the regulation would
evoke- a change in the housing production within Planning Area I or 2, or within designated centers, under the State
Development and Redevelopment Plan. The agency's finding and an indication of the basis for its finding shall be
included in the notice of a proposed rule as required by subsection (a) of section 4 of P.L.1968, c.41.0 (C.52:14B-4).

For the purposes of complying with this subsection, and in order to avoid duplicative action, an agency may
consider a series of closely related rules as one rule.

c. For the purposes of this section, "types" means housing groups distinguished by the following categories: housing
reserved for occupancy by very low, low and moderate and middle income households, respectively; single family, two-
family,.and multi-family housing; rental housing and for-sale housing.
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HISTORY: L. 2008, c. 46, § 31, eff. July 17, 2008.
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11 of 41 DOCUMENTS

LexisNexis (TM) New Jersey Annotated Statutes

*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE **
* FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***

* ANNOTATIONS CURRENT THROUGH JULY 22,2008 ***

TITLE 52. STATE GOVERNMENT, DEPARTMENTS AND OFFICERS
SUBTITLE 3. EXECUTIVE AND ADMINISTRATIVE DEPARTMENTS

CHAPTER 14B. ADMINISTRATIVE PROCEDURE AND REGULATORY FLEXIBILITY

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

NJ. Stat. § 52714B-4.2 (2008)

§ 52:14B-4.2. Repealed byL. 2001, c. 5, § 1.1, effective July 1, 2001

LexisNexis 50 State Surveys, tegislation & Regulations
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12 of 41 DOCUMENTS

LexisNexis (TM) New Jersey Annotated Statutes

* THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***

***FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***

***ANNOTATIONS CURRENT THROUGH JULY 22, 2008 ***

TITLE 52. STATE GOVERNMENT, DEPARTMENTS AND OFFICERS
SUBTITLE 3. EXECUTIVE AND ADMINISTRATIVE DEPARTMENTS

CHAPTER 14B. ADMINISTRATIVE PROCEDURE AND REGULATORY FLEXIBILITY

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 52:14B-4.3 (2008)

§ 52:14B-4-.3. Concurrent resolution of Legislature to invalidate rules in whole or in part

-If, pursuant to Article V, section 4, paragraph 6 of the New Jersey Constitution, the Senate and General Assembly
adopt a-concurrent resolution invalidating a rule or regulation, in whole or in part, or prohibiting a-proposed rule or
regulation, in-whole or in part, from taking effect, the presiding officer of the House of-final adoption shall- cause the
concurrent resolution to be transmitted to the Office of Administrative Law for publication in the New Jersey Register
and the New Jersey Administrative Code-as an annotation to the rule or regulation-

HISTORY: L. 1981, c. 27, § 3; amended 2001, c. 5, § 7, eff. July 1, 2001.

NOTES:
-•Effectie Dates:

Section 12 of L.12001, c. 5 provides: "This act shall take effect on the first day of the sixth-month following
enactment but- shall not apply to any rule proposed in the New Jersey Register or to any contested case filed prior to the
effective date." Chapter 5, L. 2001, was approved on January 16, 2001.
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13 of 41 DOCUMENTS

LexisNexis (TM) New Jersey Annotated Statutes

*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***

*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 &J.R. 3-)***
*** ANNOTATIONS CURRENT THROUGH JULY 22, 2008 ***

TITLE 52,. STATE GOVERNMENT, DEPARTMENTS AND OFFICERS
SUBTITLE 3. EXECUTIVE AND ADMINISTRATIVE DEPARTMENTS-

CHAPTER 14B. ADMINISTRATIVE PROCEDURE AND REGULATORY FLEXIBILITY

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 52:14B-4.4 (2008)

§ 52:-14B-4.4. Repealed by L. 2001, c. 5, § 11, effective July 1, 2001
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14 of 41 DOCUMENTS

LexisNexis (TM) New Jersey Annotated Statutes

*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***
**FIRST ANNUAL SESSION (P.L. 2008 CH. 507& J.R. 3)***

A ANNOTATIONS CURRENT THROUGH JULY 22, 2008 *

TITLE 52. STATE GOVERNMENT, DEPARTMENTS AND OFFICERS
SUBTITLE 3. EXECUTIVE AND ADMINISTRATIVE DEPARTMENTS

CHAPTER 14B. ADMINISTRATIVE PROCEDURE AND REGULATORY FLEXIBILITY

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 52:14B-4.5 (2008)

§ 52:14B-4.5. Repealed by L. 2001, c. 5, § 11, effective July 1, 2001

LexisNexis 50 State Surveys, Legislation & Regulations
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15 of 41 DOCUMENTS

LexisNexis (TM) New Jersey Annotated Statutes

*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***
*** FIRST ANNUAL SESSION(P.L. 2008 CH. 50 & J.R. 3) ***

*"* ANNOTATIONS CURRENT THROUGH JULY 22,2008 ***

TITLE 52. STATE GOVERNMENT, DEPARTMENTS AND OFFICERS
SUBTITLE 3. EXECUTIVE AND ADMINISTRATIVE DEPARTMENTS

CHAPTER 14B. ADMINISTRATIVE PROCEDURE AND REGULATORY FLEXIBILITY

GO TO THE NEW JERSEY ANNOTATED- STATUTES ARCHIVE DIRECTORY

NJ. Stat. § 52:14B-4.6 (2009)

§ 52:14B-4.6. Repealed by L. 2001, c. 5, § 11, effective July 1,2001
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16 of 41 DOCUMENTS

LexisNexis (TM) New Jersey Annotated Statutes

*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE *
*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***

ANNOTATIONS CURRENT THROUGH JULY 22, 2008 *

TITLE 52. STATE GOVERNMENT, DEPARTMENTS AND OFFICERS
SUBTITLE 3. EXECUTIVE AND ADMINISTRATIVE DEPARTMENTS

CHAPTER 14B. ADMINISTRATIVE PROCEDURE AND REGULATORY FLEXIBILITY

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 52:14B-4. 7 (2008)

§ 52:14B-4.7. Repealed byL. 2001, c. 5, § 11,effective July 1, 2001
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17 of 41 DOCUMENTS

LexisNexis (TM) New Jersey Annotated Statutes

*** THIS SECTIONIS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***
* FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***

*** ANNOTATIONS CURRENT THROUGH JULY 22, 2008 ***

TITLE 52. STATE GOVERNMENT, DEPARTMENTS AND OFFICERS
SUBTITLE 3. EXECUTIVE AND ADMINISTRATIVE DEPARTMENTS

CHAPTER 14B. ADMINISTRATIVE PROCEDURE AND REGULATORY FLEXIBILITY

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 52:14B-4.8 (2008)

§ 52:14B-4.8. Votes on concurrent resolutions; recordation

A vote, by the Senate or General Assembly on a concurrent resolution on any action authorized by this act shall be a
recorded vote.

ILISTORY" L. 1981, c. 27, 8.
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18 of 41 DOCUMENTS

LexisNexis (TM) New Jersey Annotated Statutes

*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE **
***-FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) *

ANNOTATIONS CURRENT THROUGH JULY 22,2008 **

TITLE 52. STATE GOVERNMENT, DEPARTMENTS AND OFFICERS
SUBTITLE 3. EXECUTIVE AND ADMINISTRATIVE DEPARTMENTS

CHAPTER 14B. ADMINISTRATIVE PROCEDURE AND REGULATORY FLEXIBILITY

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 52:149-4.9 (2008)

§ 52:14B-4.9. Proposed rule which revises, rescinds or replaces proposed, existing or suspended rule as new rule

Any rule proposed by a State agency which revises, rescinds or replaces either (1) any proposed or existing -rule or (2)
any rule which has been suspended shallbe considered as a new rule and shall be subject to the provisions of this act
and the act to which it is a supplement.

HISTORY: L. 1981, c. 27, 9.
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.19 of 41 DOCUMENTS

LexisNexis (TM) New Jersey Annotated Statutes

* THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***
*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***

* ANNOTATIONS CURRENT THROUGH JULY 22, 2008 ***

TITLE 52. -STATE GOVERNMENT, DEPARTMENTS AND OFFICERS
SUBTITLE 3. EXECUTIVE AND ADMINISTRATIVE DEPARTMENTS

CHAPTER 14B. ADMINISTRATIVE PROCEDURE AND REGULATORY FLEXIBILITY

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 52:14B-5 (2008)

§ 52:14B-5. Filing of rules; concurrent resolution of the Legislature; effect of publication

(a) Each agency shall file with the Director and Chief Administrative Law Judge of the Office of Administrative Law

a certified copy of each rule adopted by it.

(b)-Deeted-by amendment, P.L. 2001, c. 5.

(c) The director shall: (1)-accept for filing or publication any rule duly adopted and submitted by any agency
pursuant to this act and which meets all of the requirements and standards of P.L. 2001, c. 5 (C. 52:14B-4.1a et al.); (2)
endorse upon the certified copy of each rule accepted for filing pursuant to this act the date and time upon which such
rule was filed; (3) maintain the certified copy of each rule so filed in a permanent register open to public inspection; and
(4) accept for publication aduly adopted concurrent resolution of the Legislature invalidating any~rule or regulation, in
whole ornin part, or prohibiting the-proposed rule or regulation, -in whole or in part,_rfom-taking effect.

(d) The-filing of a certified copy of any rule shall be deemedfto establish the rebuttable presumptions that: .(I-) it was
duly adopted; (2)-it was duly submitted for prepublication and made available for public inspection at the hour and date
endorsedupon- it; (3) all requirements of this act and ofinteragency rules of the director relative to such rule ihave been
complied with; (4) its text is the text of the rule as adopted. Judicial notice shall be taken of the text of each-rule, duly
filed.

(e) The publication-of a rule in the New Jersey Administrative Code or the New Jersey Register shall be deemed to
establish the rebuttable presumption that the rule was duly filed and that the text of the rule as so published is the text of
the rule adopted. Judicial notice shall be taken of the text of each rule published, in the New Jersey Administrative Code
or the New Jersey-Register.

HISTORY: L. 1968, c..410, § 5; amended 1978, c. 67, § 7; 1981, c. 27, § 12; 1993, c. 343, § 2; 2001, c. 5, § 3, eff. July
1,2001.

NOTES:

Effective Dates:

Section 12 of L. 2001, c. 5 provides: "This act shall take effect on the first day of the sixth month following
enactment but shall not apply to any rule proposed in the New Jersey Register or to any contested case filed prior to the
effective date." Chapter 5, L. 2001 , was approved on January 16, 2001.

Cross References:

Board actions subject to provisions of section; "action" defined; procedure, see 1t7B..27A-16.1.

Board actions subject to provisions of section; "action" defined; procedure, see 1 7B:27A-51.

Adoption of standards, see 34-.6A-30.
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Compilation of list of valid diagnostic tests used in treatment of persons sustaining bodily injury, see 39:6A-4.7.

Administrative Code:

1. N.JA.C. 7:50-7.8, CHAPTER 50. PINELANDS COMPREHENSIVE MANAGEMENT PLAN, Filing with
Secretary of State.

2. N.J.A.C. 12:100-3A.1, CHAPTER 100. SAFETY AND HEALTH STANDARDS FOR PUBLIC EMPLOYEES,
Adoption of standards in compliance with applicable Federal standards.

3.:N.J.A.C- 12:100-3A.3, CHAPTER 100. SAFETY AND HEALTH STANDARDS FOR PUBLIC EMPLOYEES,
Adoption of emergency temporary standards.
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20 of 41 DOCUMENTS
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" THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***

*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & FR. 3) ***

*** ANNOTATIONS CURRENT THROUGH JULY 22, 2008 ***

TITLE 52. STATE GOVERNMENT, DEPARTMENTS AND OFFICERS
SUBTITLE 3. EXECUTIVE AND ADMINISTRATIVE DEPARTMENTS

CHAPTER 14B. ADMINISTRATIVE PROCEDURE AND REGULATORY FLEXIBILITY

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 52:14B-5.1 (2008)

§ 52:14B-5.r. Expiration of rules in five years; continuation

a. Every rule in effect on the enactment date of PL. 2001, c. 5 (C: 52:14B-4.1a et aL) shall expire five years following
the effective date of this act unless a sooner expiration date has been-established for the rule.

b. Every rule adopted on or after the effective date of P.L..2001, c- 5 (C 52:14B-4.1a-et al.) shall expire five'years
following the effective date of the rule unless a sooner expiration datehas been established for the rule. The expiration
date'shall be included in the adoption notice of the rule in the New Jersey Register and noted in the-New Jersey
Administrative Code.

c. An agency may continue in effect an expiring rule for a five year period by duly proposing and readopting the
rule prior to its expiration. Upon the filing of a notice of proposed readoption, the expiration date of the rule shall be
extendedT-or 180-days, if-such notice is-filed prior to the expiration of the-rule.

d. The Governor may, upon the request of-an agencyhead, and prior to the expiration date-of the-rule, continue in
effect an expiring rule for a-period to be specified by the Governor.

e. This section shall not apply to any rule repealing a rule or any rule prescribed-by federal law or whose expiration
would violate any other federal or State law, in which case the federal or State law shall be cited in -the publication of the
rule.

HISTORY: L. 2001, c. 5, § 10, eff. July 1, 2001.

NOTES:

Effective Dates:

Section 12 of L. 2001, c. 5 provides: "This act shall take effect on the first day-of the sixth month following
enactment but shall not apply to any rule proposed in the New Jersey Register or-to any contested case filed prior to the
effective date." Chapter 5, L. 2001, was approved on January 16, 2001.

Administrative Code:

1. N.J.A.C. 1:30-1.2, CHAPTER 30. RULES FOR AGENCY RULEMAKING, Definitions.

2. N.J.A.C. 1:30-6.6, CHAPTER 30. RULES FOR AGENCY RULEMAKING, Effective date and promulgation of
adopted rule.

3. N.J.A.C. 13:37, CHAPTER 37. NEW JERSEY BOARD OF NURSING, 13, Chapter 37 -- Chapter Notes.

4. NJA.C. 13:44, CHAPTER 44. STATE BOARD OF VETERINARY MEDICAL EXAMINERS, 13, Chapter 44
- Chapter Notes.
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5. N.J.A.C. 13:44D, CHAPTER 44D. PUBLIC MOVERS AND WAREHOUSEMEN, 13, Chapter 44D -- Chapter
Notes.

6.N.iJA. C. 13:47E, CHAPTER 47E. WEIGHMASTERS; WEIGHTS AND MEASURES, 13, Chapter 47E --

Chapter Notes.

LexisNexis 50 State Surveys, Legislation & Regulations

Administrative Procedures



Page 135
N.J.-Stat. § 52:1413-6

21 of 41 DOCUMENTS
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STHIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***

*** FIRST ANNUAL SESSIO-N (P.L. 2008 CH. 50 & J.R. 3) ***

* ANNOTATIONS CURRENT THROUGH JULY 22,2008 ***

TITLE 52. STATE GOVERNMENT, DEPARTMENTS AND OFFICERS
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TITLE 52. STATE GOVERNMENT, DEPARTMENTS AND OFFICERS
SUBTITLE 3. EXECUTIVE AND ADMINISTRATIVE DEPARTMENTS

CHAPTER 14B. ADMINISTRATIVE PROCEDURE AND REGULATORY FLEXIBILITY

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 52.14B-7 (2008)

§ 52:143-7. New Jersey Administrative Code; New Jersey Register; publication

(a) The director shall compile, index, and publish a publication to be known as the "New Jersey Administrative Code,"
containing all effective rules adopted by-each' agency. The code shall be periodically supplemented or revised, and shall
remain under the control and direction of the Office of Administrati-ve Law regardless of the method or medium chosen
to store, maintain or distribute-it.

(b) The director shall publish a bulletin, at least monthly, to be known as the "New Jersey Register" setting forth:
(1) the text of all rules filed during the preceding month, and (2) such notices as shall have been submitted pursuant to
this act.

(c) The- director shall issue annually a schedule for the filing of documents for publication in the New Jersey
Register. The director may-omit fromrthý&New Jersey-iRegister-or compilation anyrule the publication of which-would
be unduly cumbersome_-,expensive, or otherise inexpedien-tTif-the-rle in printed-or processed form is ma-de available
by the adopting agency on application thereto, and if the register or code contains a notice stating the general subject
matter of the omitted rule and stating the manner in which a copy thereof may be obtained. The director may include

• within the New Jersey Register -and the-NewJersey AdministrativeCode any document, material or information which
- the director may deem appropriate and convenient.

(d) At least one copy of the New Jersey Administrative Code and copies of the New Jersey Register and
compilations shall be made available upon request to the Governor, the head-of each principal department, the Office of
Legislative Services, the State Library and to such other State agencies and public officials as the director may designate
free of charge. The director shall provide for the publication, sale and distribution of the Code and Register to the public
by whatever means, including entering into:contractual or licensing arrangements, most likely to ensure the widest
-dissemination possible.

(e) (Deleted by amendment, P.L.1993, c.343). -

(f) The director may determine the order in which such rules or any parts thereof are to be presented in the New
Jersey Register and the New Jersey Administrative Code; the director may number or renumber the parts, paragraphs
and sections into which such rules may be divided; the director may further divide or combine existing parts, paragraphs
and sections and may provide for appropriate digests, indices and other related material. The director shall not, however,
.change the language of any existing rule excepting a title or explanatory caption; but shall recommend any such changes
as the director may deem advisable to the administrative agency authorized to adopt such rule. The director may
periodically review the New Jersey Administrative Code for expired rules and shall remove such rules upon notice to
the appropriate agency head.

(g) The director is hereby authorized and empowered to promulgate and enforce interagency rules for the
implementation and administration of this act.

HISTORY: L. 1968, c. 410,§ 7; Amended by 19,73, c. 227, § 1, L.1993, c. 343, § 7.
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NOTES:

Administrative Code:

1. N.J.A.C. 1:30, CHAPTER 30. RULES FOR AGENCY RULEMAKING, 1, Chapter 30 - ChapterNotes.

2. N.J.A. C. 1:30-1.2, CHAPTER 30. RULES FOR AGENCY RULEMAKING, Definitions.

3. N.J.A. C. 1:30-1.14, CHAPTER.30. RULES FOR AGENCY RULEMAKING, Publication filing deadlines.

4. N.J.A.C. 1:30-2.8, CHAPTER 30. RULES FOR AGENCY RULEMAKING, Appendices.

5. N.J.A.C. 1:30-5_2, CHAPTER 30- RULESFOR AGENCY RULEM.AKING, Publication and distribution of
notice of proposal.

6. N.J.A.C. 6A:6-1.2, CHAPTER 6. STATE BOARD OF EDUCATION RULEMAKING PROCESS, Definitions.

LexisNexis (R) Notes:

CASE NOTES

1. Intoxicated Driver Resource Center rules were -invalid because they were not enacted pursuant to N.J. Stat. Ann.
§§ 52:14B-4 and 52:14B-7 because notice of the adoption of the rules was not published, in the New Jersey Register, the
rules did not appear in the New Jersey Administrative Code, and the rules adopted were confidential. State v. Kiemmer,
237N.J. Super. 32, 566 A2d 836, 1989 N.J. Super. LEXIS 413 (Law Div. 1989).

LAW REVIEWS & JOURNALS

1. 18 Seton Hall Legis. J. 59, FIXING THE FISCAL POLICE AND FIRETRAP: A CRITIQUE OF NEW
J-ERtSEY'S COMPUILSORY-INTEREST ARBITRATION -ACT.
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TITLE 52' STATE GOVERNMENT, DEPARTMENTS AND OFFICERS
SUBTITLE 3. EXECUTIVE AND ADMINISTRATIVE DEPARTMENTS

CHAPTER 1413. AD)MINISTRATIVE PROCEDURE AND REGULATORY FLEXIBILITY

GO TO THE NEW JERSEY AINNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 52:14B-8 (2008)

§ 52:14B-8. Declaratory rulings

Subject to-the provisions of section 4(b) and 4(e) of chapter 20, laws of 1944, as amended and supplemented (C.
52:17A-4b and-4e), an agency upon the request of any interested person may in its discretion make a declaratory-ruling
with- respect to the applicability to any person, property or state of facts of any statute or rule enforced or administered
by that agency. A declaratory ruling shall bind the agency and all parties to the proceedings on the state of facts alleged.
Full opportunity for-hearing shall be afforded-tot-the interested parties. Such ruling shall-be deemed a final decision or
action subject to review in the Appellate Division of the Superior Court. Nothing herein shall affect the right or practice
of every agency in its sole discretion to render advisory opinions.

HISTORY: L. 1968, c. 410, 8.

-NOTES"

Cross References:

Notice posting; penalties for violation, see 43:21-11.2.

Administrative Code:

1. N.J.A. C. 5:71-2.8, CHAPTER 71. FIRE CODE ENFORCEMENT, Amendments to the Code.

2. N.J.A. C. 6A:3-2.1, CHAPTER 3. CONTROVERSIES AND DISPUTES, Petition for declaratory ruling.

3-N.J.A.C. 13i2=36.I,:CHAPTER 2. DIVISION OF ALCOHOLIC BEVERAGE CONTROL, Advisory opinions.

4. N.JAC. I9:40-3.7,_SUBTITLE K. CASINO CONTROL COMMISSION/CASINO RE-INVESTMNENT
DEVELOPMENT AUTHORITY, Declaratory rulings.

LexisNexis (R) Notes:

CASE NOTES

1. Pursuant to N.J. Stat. Ann. § 52:14B-8, issuance of a declaratory ruling by an agency is discretionary. United Say.
Bank v. State, 360 N.J. Super. 520, 823 A.2d 873, 2003 N.J. Super. LEXIS 189 (App.Div. 2003).

2. Real Estate Commission (Commission), in conducting a hearing on whether a real estate broker who had
received a commission from the seller could also receive compensation from the buyer for placing the buyer's purchase
money mortgage, did not satisfy the procedural requirements of N.J. Stat. Ann. § 52:14B-8; the Commission did not
afford interested parties, including home buyers and the Commissioner of Banking, notice or a full opportunity to be
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heard. Mortgage Bankers Asso. v. New Jersey Real Estate Com., 200 N.J. Super. 584, '491 A.2d 1317, 1985 N.J. Super.
LEXIS 1272 (App.Div. 1985), reversed by 102 N.J. 176, 506 A.2d 733, 1986 N.J. LEXIS 884 (1986).

3. Memorandum issued by the New Jersey Department of Education regarding mentoring new teachers was not a
rulemaking under New Jersey Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-1 to -25, as it merely conveyed
information about a legislative funding decision and proposed stepsto cope with that development; except to notifyr
local school officials of the fact of legislative action suspending state funding of mentoring fees for-new teachers, the
memorandum adopted no new substantive standards within the agency's power to promulgate, and, except to advise the
local officials of the necessary effects of the legislative action and to recommend alternative approaches while state
fundingiemained suspended, the memorandum established no new procedural requirements for administering the
program. New Jersey Educ. Ass'n v. Librera, 366 N.J. Super. 9, 840 A.2d 266, 2004 NJ. Super. LEXIS 20 (App.Div.
2004).

4. New Jersey Casino Control Commission properly denied a gambler's request-to be removed from the lifetime
self-exclusion list as the fact that the gambler was also excluded from affiliated out-of-state casinos was a collateral
consequence-hat did not negate his voluntary request to be placed on the list. In re Petition of S.D.,-399 N.J. Super. 107,
943 A.2d 188, 2008 N.J. Super. LEXIS 65 (App.Div. 2008).

5. Provision of New Jersey's Administrative Procedure Act permitting any interested person to challenge the
applicability of any statute or rule enforced or administered by an agency,N.J. Stat. Arn. § 52:14B-8, requires liberal
applicati on-oQfcaiteia to-dute-rinfiute -ldig-p rictarly in taxp er-suiiis, infurtheranrc e of the- princip I es embodied in
the Declaratory Judgment Act, NJ. Stat. Ann. §§ 2A:16-50, 2A:16-53, and is not to be applied ina wooden fashion to
preclude expeditious. relief when there.is a genuine conflict. Ridgewood Educ. Ass'n v. Ridgewood Bd. of.Educ., 284 N.J.
Super. 427, 665 A.2d 776, 1995 N.J. Super. LEXIS 491 (App.Div. 1995).

6. Commissioner of Education erred in holding that education association lacked- standing to challenge Board policy
limiting the employment of-supplemental teachers to .two consecutive years; it was incorrect to view the education
association as lacking standing on the ground that no current employee of the Board and none of the education
association's present members were affected by the implementation of the policy because only a substantial likelihood of
some harm visited upon a plaintiff in the event of an unfavorable decision is needed for the purposes of standing.
RidgewoodEduc. Ass'n v. RidgewoodBd. of Educ., 284 N.J. Super. 427, 665 A.2d 776,. 1995 N.J. Super. LEXIS_491
(AppgDi.v. -19 995).

7.-Where a-plaintiff association had an obvious though indirect interest-in the. effect upoirothers of statutory-and
administrative regulations, that indirect interest met the requirements for standing, and the Commissioner of Education
erred in finding that the education association lacked standing to challenge the policy of the Board of Education limiting
the employment of supplemental teachers to two consecutive years; the association's relationship-to the Board policy
was not that of a total stranger or casual interlope'r, and its interest in protecting the employment status of prospective
members who would, under the adopted policy, be denied an opportunity to acquire tenure, was an-adequate basis for
according it representational standing in a suit challenging the validity of the policy. Ridgewood Educ. Ass'n v.
Ridgewood Bd. ofEduc., 284 N.J. Super. 427, 665 A.2d 776, 1995 N.J. Super. LEXIS 491 (App.Div. 1995).

8. Commissioner of Education erred in holding that two tenured part-time supplemental teachers employed by the
Board of Education lacked standing to challenge Board policy limiting the employment of supplemental teachers to two
consecutive years where, to the extent their status as residents and taxpayers of the-school-district was not-itself an
adequate basis for according standing, their professional status and involvement satisfied any additional requirement that
might exist for a private interest. Ridgewood Educ. Ass'n v. Ridgewood Bd. of Educ., 284 N.J. Super.. 427, 665 A.2d 776,
1995 N.J. Super. LEXIS 491 (App.Div. 1995).

9. Commissioner of Education erred in holding that education association lacked standing to challenge Board policy
limiting the employment of supplemental teachers. to two consecutive years-, it was incorrect to view the .education
association as lacking standing on the ground that no current employee of the Board and none of the education
association's present members were affected by the implementation of the policy because only a substantial likelihood of
some harm visited upon a plaintiff in the event of an unfavorable decision is needed for the purposes of standing.
Ridgewood Educ. Ass'n v. Ridgewood Bd. ofEduc., 284 N.J Super. 427, 665 A.2d 776, 1995 N.J. Super. LEXIS 491
(App.Div. 1995).

10. Where a plaintiff association had an obvious though indirect interest in the effect upon others of statutory and
administrative regulations, that indirect interest met the requirements for standing, and the Commissioner of Education
erred in finding that the education association lacked standing to challenge the policy of the Board of Education limiting
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the employment of supplemental teachers to two consecutive years; the association's relationship to the Board policy
was not that of a total stranger or casual interloper, and its interest in protecting the employment status of prospective
members who would, under the adopted policy, be denied an opportunity to acquire tenure, was an adequate basis for
according it representational standing in a suit challenging the validity of the policy. Ridgewood Educ. Ass'n v.
Ridgewood Ed. of Educ., 284 N.J. Super. 427, 665 A.2d 776, 1995 N.J. Super. LEXIS 491 (App.Div. 1995%.

11. Quasi-legislative acts of local and regional boards of education are generally subject to the jurisdiction of the
Commissioner of Education to hear and determine all controversies and disputes arising under the school laws; thus,
procedurally, challenges to the facial validity of school board policies or to their validity as applied resemble
proceedings brought under N.J. Stat. Ann. § 52:14B-8. Ridgewood Educ. Ass'n v. Ridgewood Bd. of Educ., 284 N.J.
Super. 427, 665 A.2d 776, 1995 N.J. Super. LEXIS:491 (App.Div. 1995).

12. Quasi-legislative acts of local and regional boards of education are generally subject to the jurisdiction of the
Commissioner of Education to hear and determine all controversies and-disputes arising under the school laws; thus,
procedurally, challengesto the facial validity of school board policies or to their validity as applied resemble
proceedings brought under N.J. Slat. Ann. § 52:14B-8. Ridgewood Educ. Ass'n v. Ridgewood Bd. of Educ., 284 N.J.
Super. 427, 665 A.2d 776, 1995 N.J. Super. LEXIS 491 (App.Div. 1995).

13. Commissioner of Education erred in holding that education association lacked standing to challenge Board
policy limiting the employment of supplemental teachers to two consecutive years; it was incorrect to view the
education asso-aioncAi sgrandiogtl e.gi6 und that.hw -o current employee of the B-oard and none-of the
education association's present members were affected by the implementation of the policy because only a substantial
likelihood of some harm visited upon a plaintiff in the event of an unfavorable decision is needed for-the purposes of
standing. Ridgewood Educ. Ass'n v. Ridgewood Bd. of Educ:, 284N.J. Super. 427, 665 A.2d 776, 1995 NJ Super.
LEXIS 491 (App.Div. 1995).

14. Where a plaintiff association had an obvious though indirect interest in the effect-upon others of statutory and
administrative regulations, that indirect interest met the requirements for standing, and the Conmnissioner of Education
erred in finding that the education association lacked standing to challenge the policy of the Board of Education limiting
the employment of supplemental teachers to two consecutive years; the association's relationship to the Board policy
was not that of a total stranger or casual interloper,'and its interest in protecting-the employment.status of prospective
members who-would; underthe adopted policy, be denied an opportunity to acquire-tenure, was an-adequate basis for
according-it-representational stand-ing-in a suit challenging.the. validity-of the policy. -RidgewoodE-duc, Ass!n.-v.
Ridgewood Rd. of Educ., 284 N.J. Super. 427, 665 A.2d 776, 1995 N.J. Super: LEXIS 491 (App.Div. 1995).

15. Commissioner of Education -erred in holding that two tenured part-time supplemental teachers employed by the
Board of Education lacked standing to challenge Board policy limiting the employment-of supplemental teachers to two
consecutive years where, to the extent their status as residents and taxpayers of the school-district was-not itself an
adequate basis for according standing, their professional status and involvement satisfied any additional requirement that
might exist for a private interest. Ridge-wood Educ. Ass'n v. Ridgewood Bd. of Educ., 284 N.J. Super- 427, 665 A.2d 776,
1.995 N.J. Super. LEXIS 491 (App.Div. 1995).

16. Provision-of New Jersey's Administrative Procedure Act permitting any interested person-to challengethe
applicability of any statute or rule enforced or administered by an agency, N.J. Stat- Ann. § 52:14B-8, requires liberal
application of criteria to determine standing, particularly in taxpayer suits; -in fartherance of-the principles embodied in
the Declaratory Judgment Act, N.J. Stat. Ann. §§ 2A:16-50, 2A: 16-53, and is -not to be applied in a wooden fashion to
.preclude expeditious relief when there is a genuine conflict. Ridgewood Educ. Ass'n v. Ridgewood Rd. of Educ., 284 N.J.
Super. 427, 665 A.2d 776, 1995 N.J. Super. LEXIS 491 (App.Div. 1995).

17. Quasi-legislative acts of local and regional boards of education are generally subject to the jurisdiction of the
Commissioner of Education to hear and determine all controversies and disputes arising under the school laws; thus,
procedurally, challenges to the facial validity of school board policies or to their validity as applied resemble
proceedings brought under N.J. Stat. Ann. § 52:14B-8. Ridgewood Educ. Ass'n v. Ridgewood Bd. ofEduc., 284 N.J.
Super. 427, 665 A.2d 776, 1995 N.J. Super. LEXIS 491 (App.Div. 1995).

18. New Jersey Casino Control Commission properly denied a gambler's request to be removed from the lifetime
self-exclusion list as the fact that the gambler was also excluded from affiliated out-of-state casinos was a collateral
consequence that did not negate his voluntary request to be placed on the list. In re Petition of S.D., 399 N.J. Super. 107,
943 A.2d 188, 2008 NJ. Super. LEXIS 65 (App.Div. 2008).
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CHAPTER 14B. ADMINISTRATIVE PROCEDURE AND REGULATORY FLEXIBILITY

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 52:14B-9 (2008)

§ 52:14B-9. Notice and hearing in contested cases

(a) In a contested case, all parties shall be afforded an opportunityfor hearing after reasonable notice.

(b) The notice shall include in addition to such other information as-may be deemed appropriate:

(1) A statement of the time,place, and nature of the hearing;

(2) A statement of the legal authority and jurisdiction underwhich the hearing is to be held;

(3) A reference to the particular sections of the statutes and rules involved;

(4) A short and plain statement of the matters asserted. If the agency or other partyis unable to state the matters in.
detail-at-the time the notice is served,_he-initial-notice may-be limited to a statementof-the. issues involved. Thereafter
upon application-a more-definitecand detailed-statement-shall be furnished.

(c) Opportunity shall be afforded all parties to respond, appear and-present evidence and argument on all issues
involved.

(d) Unless precluded by law, informal disposition may be made ofany contested case by stipulation, agreed
settlement,.or consent order.

(e) Oral proceedings or any part thereof shall be transcribed on request of any party atthe expense of such party.

(f) Findings of fact shall be based exclusively on the evidence and on matters officially noticed.

(g) Unless otherwise provided by any law, agencies may place on any-party the-responsibility of requesting a
hearing if the agency notifies him in writing of his right to a hearing and of his responsibility to request the hearing.

HISTORY: L. 1968, c. 410, 9.

NOTES:

Cross References:

Powers, duties of Director and Chief Administrative Law Judge, see 52:14F-5.

Administrative Code:

1. N.J.A.C. 7:26H-5.6, CHAPTER 26H. SOLID WASTE UTILITY REGULATIONS, Annual fee.

2. N.J.A. C. 10.:120A-1.3, CHAPTER 120A. DISPUTE RESOLUTION, Definitions.

3. N.J.A.C. 10:140-1.4, CHAPTER 140. PERSONAL ASSISTANCE SERVICES PROGRAM, Definitions.

4. N.J.A.C. 11:15-1.17, CHAPTER 15. GROUP SELF-INSURANCE, Revocation of certificate of approval.
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LexisNexis (R) Notes:

OPINIONS OF ATTORNEY GENERAL

1. FORMAL OPINION No. 22-- 1979,1979NJ. AG LEXIS 6.

CASE NOTES

1. Where the Director of the Division of Youth- and Family Services received and considered comments from
counsel for a parent of a child who -was being released from a residential program, the parent was not denied her right to
counsel or to a fair hearing; however, the director's decision to release the child was vacated due to the inadequacy of
the record supporting the decision. Drake v. Department of Human Services, Div. of Youth & Family Services, 186 N.J.
Super. 532, 453 A.2d 254, 1982 N.J. Super. L=EATS 946 (App.Div. 1982).

2. Inmate's due process rights secured by both the Federal and New Jersey Constitutions were not violated upon his
placement, without a hearing, into a Modified Activities Program uponte discpvery If pgmographyjm his possessibn,

nor was N.J. Stat.Ann-. §52:14B-9, the-contested case provision of the'New Jersey Administrative Procedure Act,
applicable. MXL. v. New Jersey Dept- of Human Services/New Jersey Dept. of Corrections, 379 N.J. Super. 37, 876
A.2d 869, 2005 N.J. Super. LEXIS 220 (App.Div. 2005).

3. Where state trooper was dismissed for an.unprovoked attack on a prisoner at a detention center following hearing
conducted-pursuant to N.J. Stat. A-nn. § 52:14B-9, the penalty was supported by evidence in the record and was not
error. Division of State Police v. Jiras, 305 NJ. Super. 476, 702 A.2d 7298, 1997 N.J. Super. LEXIS 445 (App.Div.
1997).

4. An adjudicatory procedure is typically a contested proceeding that may require a trial-type hearing, N.J. Stat.
Ann. § 52:1 4B79(a), and thus resembles judicial action because it determines the-rights of specific individuals or a
-limited group of individuals-,. In re-Issuance ofiPermit by Dep.'tdfEnvironmental Protection-etc., 120 NJ. 164, 5.76 A.2d
784, 1-990 N.J. LEXIS 93 (1990).

5. -Where race track judges imposed a penalty and- disqualification on a harness race driver who finished first in the
race for his actions during a race, in an appeal of that determination to-the racing commission, a one-day mailgram
notice of the hearing to the owners of the horses-that came in second and third did not fulfill the requirement for
reasonable notice of the hearing. Pitts v. Division of New Jersey Racing Com., 185 N.J. Super. 190, 447 A.2d 1348,
1982 N.J. Super. LEXIS 844 (App.Disv. 1982).

6. An administrator was entitled to a hearing to resolve the contested factual issue concerning the originality of his
suggestion that was submitted to, the state employee awards program; he also should have been afforded the opportunity
to respond to all issues involved. Gasior v. State, Dep't of Civil Service, State Awards Program, 154 N.J. Super. 568,
382 A.2d 60, 1977 N.J. Super. LEXIS 1209 (App.Div. 1977).,

7. Where the Director of the Divisiont-of Youth -and-Family Services received and considered comments from
counsel for a parent of a child who was being released from a residential program, the parent was not denied her right to
counsel or to a fair hearing; however, the director's decision to release the child was vacated due to the inadequacy of
the record supporting the decision. Drake v. Department of Human Services, Div. of Youth & Family Services, 186 N.J.
Super. 532, 453 A.2d 254, 1982 N.J. Super. LEXIS 946 (App.Div. 1982).

8. Notice of violation of the Solid Waste Management Act issued by the Department of Environmental Protection,
which orders the immediate cessation of operation of a solid waste facility, is an order of abatement within the intent of
N.J. Stat. Ann. §13:1E-9(c), which entitles the recipient to an administrative hearing to challenge the violation..
Gloucester County Imp. Authority v. New Jersey Dep't of Environmental Protection, 391 NJ. Super. 244, 917 A.2d 833,
2007 N.J. Super. LEXIS 79 (App.Div. 2007).

9. Where race track judges imposed apenalty and disqualification on a harness race driver who finished first in the
race for his actions during a race, in an appeal of that determination to the racing commission, a one-day mailgram
notice of the hearing to the owners of the horses that came in second and third did not fulfill the requirement for
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reasonable notice of the hearing. Pitts v. Division of New Jersey Racing Com., 185 N.J. Super. 190, 447 A.2d 1348,
1982 N.J. Super. LEX=S 844 (App.Div. 1982).

10. An administrator was entitled to a hearing to resolve the contested factual issue concerning the originality of his
suggestion that was submitted to -the state employee awards program; he also should have been afforded the opportunity
to respond to all issues involved. Gasior v. State, Dep't of Civil Service, State Awards Program, 154 N.J. Super- 568,
382 A.2d 60, 1977 N.J. Super. LEXiS 1209 (App.Div. 1977).

11. Board of Public Utilities is required underN.J. Stat. Ann. § 52:14B-9 to limit its consideration to the record
made before an administrative law judge (ALJ), including, under N.J. Stat. Ann. § 52:14B-10(c); the recommended
report and decision of the ALJ. New Jersey Dep't of Public Advocate v. New Jersey Bd. of Public Utilities, 189 N.J.
Super. 491, 460 A.2d 1057, 1983 N.J. Super. LENIS 845 (App.Div. 1983).

12. N.J. Admin. Code tit. 19, §146-1.32, prohibiting a licensed-casino from acquiring more than 50 percent of its slot-
machines from any one manufacturer, was a valid exercise of the Casino Control Commission's power under N.J. Stat.
Ann. § 5:12-69 and NJ Stat. Ann. § 5:12-70(1) ofthe Casino Control Act, did not violate antitrust laws, pursuant to N.J.
Stat. Ann. § 56:9-5(c), and complied with the Administrative Procedure Act requirements of N.J. Stat. Ann. § 52:14B-
9(c). Bally Mfg. Corp. v. New Jersey Casino Control Com., 85 N.J. 325, 426 A.2d 1000, 1981 N.J. LEXIS 1600, 1981-1
Trade Cas. (CCH) P6395 7 (1981), appeal dismissed by 454 US. 804, 102 S. Ct. 77, 70 L. Ed. 2d 74, 1981 U.S. LEXIS
3041, 50 U.S.LW. 3243 (1981).

13. Court affirmed trial courfts order refusing to enjoin state health benefits commission from attempting to arbitrate
its dispute with board of education; board was required to exhaust its administrative remedies prior to judicial review
and commission property-asserted its authority to adjudicate the controversy administratively under N.J. Stat. Ann. §
52:14B-9, where-the-legislature expressly delegated this authority to commission. Hoard ofEduc. v. State Health--
Benefits Comm'n, 314 N.J. Super. 486, 715 A.2d 358, 1998 N.J. Super. LEXIS 377 (App.Div. 1998).

14. Although the New Jersey Board of Public Utilities issued a decision on securitization, i.e., the structuring and
pricing of transition bonds, which were used to reduce stranded costs; without conducting hearings, given the provisions
of N.J. Stat. Ann. § 52:14B-9, N.J. Stat. Ann. § 52:14B-2, and N.J. Stat. Ann. § 48:3-64, and the fact that N.J. Stat. Ann.
§ 48:3-64 did not require a hearing and referred back to N.J. Stat. Ann. § 48:3-62, which did not require a hearing, and
N.J. Stat. -Am. §-48-3464 did-notrefer-back to N.J. Stat. Ann. §48:3-61, which-did-require a hearing, the-failure-of the

-Board to conduct a-hearing was-not:e-ror:-Inte-Piiblic Serv. -Elec. &-Gas-Corpany!s Rate Unbundling,_Stranded Costs
& Restructuring Filings, 330 N.J. Super. 65, 748 A-.2d 1¥161, 2000W.J. Super. LEXIS 150 (App.Div. 2000)7iaffirmed by
167 NJ. 377, 771 A.2d 1163, 20&t N.J. LEXIS 526 (2001).

15. Court affirmed trial courts or-derxefusing to enjoin state health benefits commission from attempting to arbitrate
its dispute with board of education; board was required to exhaust-its administrative remedies prior to judicial review
and commission properly asserted its authority to adjudicate the controversy administratively under N.J. Stat. Ann. §
52:14B-9, where the legislature expressly delegated this authority to commission. Board ofEduc. v. State Health
Benefits Comm'n, 314 N.J. Super. 486, 715 A.2d 358, 1998 NJ. Super. LEXIS 377 (App.Div. 1998).

16. N.J. Admin. Code tit. 19, § 46-1.32, prohibiting a licensed casino from acquiring more than 50 percent of its slot
machines from any one manufacturer, was a valid exercise of the-Casino Control Commission's power under N.J. Stat.
Ann. § 5:12-69 and NJ. Slat. Ann. § 5:12-70(i) of the Casino Control Act, did-not violate antitrust laws, pursuant to N.J.
Stat. Ann. § 56:9-5(c), and complied with the Administrative Procedure Act requirements of N.J. Stat. Ann. § 52:14B-
9(c). Bally Mfg. Corp. v. New Jersey Casino Control Com., 85 N.J. 325, 426 A.2d 1000, 1981 N.J. LEXNS 1600, 1981-1
Trade Cas. (CCH) P63957 (1981), appeal dismissed by 454 U.S. 804, 102 S. Ct. 77, 70L. Ed. 2d 74, 1981 US. LEXIS
3041, 50 U.S.L. W. 3243 (1981).

17. Inmate's due process rights secured by both the Federal and New Jersey Constitutions were not violated upon
his placement, without a hearing, into a Modified Activities Program upon the discovery of pornography in his
possession, nor was N.J. Stat. Ann. § 52:14B-9, the contested case provision of the New JerseyAdministrative
Procedure Act, applicable. MX.L. v. New Jersey Dept. of Human Services/New Jersey Dept. of Corrections, 379 NJ.
Super. 37, 876 A.2d 869, 2005 N.J. Super. LEXIS 220 (App.Div. 2005).,

18. Inmate's due process rights secured by both the Federal and New Jersey Constitutions were not violated upon
his placement, without a hearing, into a Modified Activities Program upon the discovery of pornography in his
possession, nor was N.J. Stat. Ann. § 52:14B-9, the contested case provision of the 1New Jersey Administrative
Procedure Act, applicable. M.XL. v. New Jersey Dept. of Human Services/New Jersey Dept. of Corrections, 3 79 N.J.
Super. 3 7, 876 A.2d 869, 2005 N.J. Super. LEXNS 220 (App.Div. 2005).
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19. Neither procedural due process nor the APA required the N.J. Board of Public Utilities to provide particularized
notice of its specific-intention to make a policy determination with respect to accelerated amortization of deferred
energy balance, and thexesolution of the unique policy question presented in the aftermath of the Three Mile Island
incident would-not-have been aided by the furnishing of a more explicit notice on the matter. In re Petition of-Jersey
Cent. Power & Light Co., 85 N.J. 520, 428 A.2d 498, 1981 N.J. LEXS)1603 (1981).

20. Although-the New Jersey Board of Public Utilities issued a decision on securitization, i.e., the structuring and
pricing of transition bonds, which were used to reduce stranded costs, without conducting hearings, given the provisions
ofN.J. Stat. Ann. §.52:14B-9, N.J. Stat. Ann. § 52:14B-2, and N.J. Stat. Ann. § 48:3-64, and the fact that N.J. Stat. Ann.
§ 48:3-64 did-not require a hearing and referred back to N.J. Stat Ann. § 48:3-62, which did not require a hearing, and
N.J. Stat. Ann. § 48:3-64 did notrefer back to N.J. Stat. Ann. § 48:3-61, which did require a hearing, thelfailure of the
Board to conduct a hearing-was not error. In re Public Serv. Elec., & Gas- Company's Rate Unbundling, Stranded Costs
& Restructuring-Filings, 330 N.J. Super. 65, 748 A.2d 1161, 2000 N.J. Super. LEXIS 150 (App.Div. 2000), affirmed by
167 N.J. 377, 771 A.2d 1163, 2001 N.J. LEXIS 526 (2001).

21. Public hearing was mandated by N.J. Stat. Ann. §§ 48:2-21, and 52:14B-9 in water companys request to pass
the cost ofacquisition of another company to the ratepayers. In re Green Island Water Co., 177 N.J. Super. 601, 427
A.2d 595, 1980 N.J. Super. LEXIS 777 (AppDWv. 1980).

- 22.P ursuant-toN.J_ Stat.-Ann.- § -52:14B-9, respondent-department-was-not required to gain-the -approval-of an.
administrative law judge of a settlement agreement with a property owner regarding the delineation of wetlands. Ocean
County Chapter Inc. of the Iroak Walton League ofAm. v. Department of Envtl. Protection & Energy;,' 303 N.J. Super. 1,
696 A.2d 25, 1997 N.J. Super.'LEXIS 325 (App.Div. 1997).

23. Notice of violation of the Solid Waste Management Act issued by the Department of Environmental Protection,
which orders the immediate cessation of operation of a solid waste facility, is'an order of abatement within the intent of
NJ Stat. Ann. §13:1E-9(c), which entitles the recipient to an administrative hearing to challenge the violation.
Gloucester County Imp. Authority v. New Jersey Dep't of Environmental Protection, 391 N.J. Super. 244, 917 A.2d 833,-
2007 N.J. Super. LEXIS 79 (App.Div. 2007).

24. Township was not entitled by N.J. Stat..Ann. § 52:14B-9(a) to a hearing before the department regarding the
issuance of a certdficate of registration of a-solid waste disposal facility because the issuance-was not a contested-matter
under-the A dmninistrative-,Procedure-A ct:-Little-F7ls v. Bardin, 173 N.J Super. 397, -44-A-2d 55 9,- 19 79-N.JY-Super.
LEXS-10227 (App.Div. 1979).

25. N.J Adm-i,, Code tit. 19, § 46-1.32, prohibiting a licensed casino from acquiring more than 50 percent of its. slot
machines from any one manufacturer, was a valid exercise of the Casino Control Commission's power underN.J. Stat.
Ann. § 5:12-69 and N.J. Stat. Ann. § 5:12-70(1) of the Casino Control Act, did not violate antitrust laws, pursuant to N.J.
Stat. Ann. § 56:9ý5(c), and complied with the Administrative Procedure Act requirements of N.J. Stat. Ann' § 52:10B-
9(c). Bally 2VIfg. Corp. v. New Jersey Casino Control Coin., 85 N.J. 325, 426 A.2d 1000, 1981 N.J. LEX=S 1600, 1981-1
Trade Cas. (CCH) P63957 (1981), appeal dismissed by 454 U.S.. 804, 102 S. Ct. 77, 70 L..Ed. 2d 74, 1981 U.S. LEXIS
3041, 50 U.S.L.W. 3243 (1981).

26. Where state trooper was dismissed for an unprovoked attack on a prisoner at a detention center following
hearing conducted-pursuanttoN.J. Stat. Ann. § 52:14B-9, the penalty was supported by evidence in the record-and was
not error. Division of State Police v. Jiras, 305 N.J. Super. 476, 702 A.2d 1298, 1997 N.J. Super. LEXIS 445 (App.Div.
1997).

27. Whererace track judges imposed a penalty and disqualification on a harness race driver who finished first in the
race for his actions during a race, in an appeal of that determination to the racing commission, a one-day mailgram
notice of the hearing to the owners of the horses that came in second and third did not fulfill the requirementfor
reasonable notice of the hearing. Pitts v. Division of New Jersey Racing Com., 185 N.J. Super. 190, 447 A.2d 1348,
1982 N.J. Super. LEXIS 844 (App.Div. 1982).

28. Public hearing was mandated by NJ. Stat. Ann. §§ 48:2-21, and 52:14B-9 in water company's request to pass
the cost of acquisition of another company to the ratepayers. In re Green Island Water Co., 177 N.J. Super. 601, 427,
A.2d 595, 1980 NJ. Super. LEXIS 777 (App.Div. 1980).

LexisNexis 50 State.Surveys, Legislation & Regulations
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*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***

*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***
* ANNOTATIONS CURRENT THROUGH JULY 22, 2008 ***

TITLE 52. STATE GOVERNMENT, DEPARTMENTS AND OFFICERS
SUBTITLE 3. EXECUTIVE AND ADMINISTRATIVE DEPARTMENTS

CHAPTER 14B. ADMINISTRATIVE PROCEDURE AND REGULATORY-FLEXIBILITY

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J Stat. § 52:14B-10 (2008)

§ 52:14B-10. Evidence; judicial notice; recommended report and decision; final decision; effective date

In contested cases:

(a) The parties shall not be bound by rules of evidence whether statutory, common law, or-adopted formally by the
-Rules of Court. All relevant evidence is admissible, except as otherwise provided herein. The administrativelawjudge
may in his -discretion exclude any-evidence if he finds that its probative value is substantially outweighed by the risk that
its admission will either (i) necessitate undue consumption oftime or (ii) create substantial danger of undue prejudice or
confusion. The administrative law judge shall give effect to the rules of privilege recognized by law. Any party in a
contested case may present his case or defense by oral and documentary evidence, submit rebuttal evidence and conduct
,such cross-examination as may-be required, in the discretion of the administrative law judge, for a full and true
-disclosure of the-facts. -

(byNotice-may be-taken of judicially noticeabl&ifacts_-lraddition, notice maybe-taken ofgenerally recognized
technical or scientific facts within the specialized knowledge of the agency or administrative law.judge. Parties shall be
-notified either before or during the hearing, or by reference in preliminary reports or otherwise, of the material noticed,
including any staff memoranda or data, and they shall be afforded an opportunity to contest the material so noticed. The
experience, technical competence, and specialized knowledge of the agency or administrative law judge may be utilized
in the evaluation of the evidence, provided this is disclosed of record.

(c) All hearings of a State agency required to be conducted as a contested case under this act or any other law shall
be conducted by an administrative law judge assigned by the Director and Chief Administrative Law. Judge of the Office
of Administrative Law, except as provided by this amendatory and supplementary act. A recommended report and
[decision which contains recommended findings of fact and conclusions of law and which shall be based upon sufficient,
competent, and credible evidence shall be filed, not later than 45 days after the hearing is concluded, with the agency in
-such-form that it may be adopted as the decision in the case and'delivered or mailed, to the parties of record with an
indication of the date of receipt by the agency head; and an opportunity shall be afforded-each party of record to file
exceptions, objections, and replies thereto, and to present argument to the head of the agency or a majority thereof,
either orally or in writing, as the agency may direct. The head of the agency, upon a review of the record submitted by
-the administrative law judge, shall adopt, reject or modify the recommended report and decision no later than 45 days
after receipt of such recommendations. In reviewing the decision of an administrative law judge, the agency head may
reject or modify findings of fact, conclusions of law or interpretations of agency policy inthe decision, but shall state*
clearly the reasons for doing so. The agency head may not reject or modify any findings of fact as to issues of credibility
of lay witness testimony unless it is first determined from a review of the record that the findings are arbitrary,
capricious or unreasonable or are not supported by sufficient, competent, and credible evidence in the record. In
rejecting or modifying any findings of fact, the agency head shall state with particularity the reasons for rejecting the
findings and shall make new or modified findings supported by sufficient, competent, and credible evidence in the
record: Unless the head of the agency modifies or rejects the report within such period, the decision of the
administrative law judge shall be deemed adopted as the final decision of the head of the agency. The recommended
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report and decision shall be a part of the record in the case. For good cause shown, upon certification by the director and
the agency head, the time limits established herein may be subject to-extension.

(d) A final decision or order adverse to a party in a contested case shall be in writing or stated in the record. A final
decision shall include findings of fact and conclusions of law, separately stated and shall be based only upon the
evidence of record at the hearing, as such evidence may be established by rules of evidence and procedure promulgated
by the director.

Findings of fact, if set forth in statutory language, shall be accompanied by a concise and explicit statement of the
underlying facts supporting the findings. The final decision may incorporate, by reference-any or all of the
recommendations of the administrative law judge. Parties shall be-notified either personally orby mail of any decision
or order. Upon request a copy of the decision or-order shall be-delivered or mailed forthwith by registered or certified
mail to each party and to his attorney of record.

(e) Except.where otherwise provided by law, the administrative adjudication of the agency shall be effective on the
date of delivery or on the date of mailing, of the final decision to the parties ofrecord whichever shall occur first, or
shah be effective on any date after the date of delivery-or mailing, as-the agency may provide by general rule or by order
inthe case. The date of delivery or mailing shall be stamped on-the face of the decision.

-HISTORY: L. 1986, c. 410, § 10; amended 1971, c; 217, § 4; 1978, c. 67, § 8; 1993, c. 34_3-, §3; -2001,_c.5, §_4, eff.Julyl,1 2 -Yo0I. .. . . . . . . . . . . . . . . .. . . . .. .

NOTES:

Effective Dates:

Section 12 of L. 2001, c. 5 provides: "This act shall take effect on the first day of the sixth month following
enactment but shall not apply to any rule proposed in the New Jersey Register or to any contested case filed prior to the
effective date." Chapter 5, L. 200 1, was approved on January 16, 2001.

Cross References:

Sanitary landfill facility. on property of state college;=prohibition of approval;- termination-of contractual right or
regulatory approval; reimbursoment, see 13:1E-5.3..

Suspension, revocation of license, see 26:IA-43.

Public hearings, see 48:2-32.6.

Final decision or order, see 48:2-32.7.

Powers, duties of Director and Chief Administrative Law Judge, see 52:14F-5.

Construction of act, see 52:14F-7.

Delegated local agency authorized to issue civil administrative penalty; hearing,_see 58:10A-10-5.

Administrative Code:

1. N.J.A. C. 1:1-2.1, CHAPTER 1. UNIFORM ADMINISTRATIVE PROCEDURE RULES, Definitions.

2. N.J.A.C. 1:1-18.2, CHAPTER 1. UNIFORM ADMINISTRATIVE PROCEDURE RULES, Oral initialdecision.

3. N.J.A.C. 1:1-18.3, CHAPTER 1. UNIFORM ADMINISTRATIVE PROCEDURE RULES, Written initial
decision.

4. N.J.A.C. 1:21-18.1, CHAPTER 21. TRADE SECRET CLAIMS, Delivery of initial decisions, transcripts, audio
tapes, evidence and other related case materials.

5. N.J.A.C. 1:31-1.1, CHAPTER 31. ORGANIZATION OF THE OFFICE OF ADMINISTRATIVE LAW,
Functions of the Office.

6. N.J.A.C. 3:1-2.14, CHAPTER 1. GENERAL PROVISIONS, Procedure for oral presentation.

7. N.J.A.C. 4A:2, CHAPTER 2. APPEALS, DISCIPLINE AND SEPARATIONS, 4A, Chapter 2-- Chapter Notes.
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8. N.J.A.C 5:80-9.10, CHAPTER 80. NEW JERSEY HOUSING AND MORTGAGE FINANCE AGENCY,
Increase subject to hearing.

9. N.J.A.C. 7:1-1.4, CHAPTER 1. DEPARTMENT ORGANIZATION, Effect of delegation of authority.

10. N.J.A.C. 7:1C-1.9, CHAPTER IC. NINETY-DAY CONSTRUCTION PERMITS, Appeals.

11. NJ.A.C. 10:37G-2.7, CHAPTER 37G. SHORT TERM CARE FACILITY STANDARDS, Designation and
redesignation.

12. N.J.A.C. 10:42A-3. 1, CHAPTER 42A LIFE-THREATENING EMERGENCIES, Enforcement.

13. N.I.A.C. 10:48-1.5, CHAPTER 48. APPEAL PROCEDURE, Definitions.

14. N.JA. C. 10:48-7.1, CHAPTER 48. APPEAL PROCEDURE, Office of Administrative Law.

15. N.J.A.C. 10:91-6.2, CHAPTER 91. ORGANIZATION AND GENERAL POLICY PROVISIONS OF THE
COMMISSION FOR THE BLIND AND VISUALLY IMPAIRED, Administrative review.

16. N.J.A.C. 10:120A-1.3, CHAPTER 120A. DISPUTE RESOLUTION,-D-efmitions..,

17. N.J.A.C. 12A:10-2.2, CHAPTER 10. GOODS AND SERVICES CONTRACTS FOR SMALL BUSINESSES,
Obligation to provide information- and penalties for-failure to provide complete-and accurate-information.

18. N.J.A.C. 12A:1OA-2.2, CHAPTER I0A. STATE CONSTRUCTIONCONTRACTS FOR SMALL
BUSINESSES, Obligation to provide information and-penalties for failure-to-provide complete and accurate
information.

19. N.J.A. C. 12A:1 1-1.10, CHAPTER 11. WOMEN-OWNE-D AND MINORITY--OWNED BUSINESSES,
Obligations to-provide information and penalties for failure to provide-complete and accurate-information.

20. N.J.A.C. 17:13-2.2, CHAPTER 13. GOODS AND SERVICES CONTRACTS FOR SMALL BUSINESSES,
Obligation to provide information and penalties for failure to provide complete and accurate information.

21. NJ.JA.C. 17:14-2.2, CHAPTER 14. STATE CONSTRUCTION CONTRACTS FOR SMALL BUSINESSES,
Obligation to provide ijforination and penalties-for failure•-to-pro7videcomplete-and- accurate- information.

22. N.J.A.C. 17:43-1.7, CHAPTER 43. OFFSET OF STATELOTTERY PRIZES TO SA-TISFYTD-EFAULTED
FEDERAL AND STATE STUDENT LOANS, Right to hearing.

23. N.J.A.C. 19:61-3.1, STATE ETHICS COMMISSION, Allega-tions; procedure.

LexisNexis (R) Notes:

OPINIONS OF ATTORNEY GENERAL

1. FORMAL OPINION No. 6 - 1979,1979 N.J. AGLEX1S 22.

2. FORMAL OPINION No. 10-- 1979, 1979N-J. AG.LEXIS 1&

3. FORMAL OPINION No. 15-- 1979, 1979 N.J. AGLEX[S 13.

4. FORMAL OPINION No. 22-- 1979, 1979 NJ AG LEXIS 6.

CASE NOTES

1. Board of trustees of the New Jersey Public Employees Retirement System (Board) did not comply with the N.J.
Stat. Ann. § 52:14B-10(d) directive to make findings of fact and conclusions of law when it decided that a retired
employee was ineligible for benefits, where the Board's decision stated that the Board adopted all of the findings of fact
and conclusions of law of the New Jersey deputy attorney general who presented the case as an advocate for the Board.
Stevens v. Board of Trustees of the Pub. Emples. Retirement Sys., 294 NJ. Super. 643, 684 A.2d 104, 1996 N.J. Super.
LEXIS 433 (App.Div. 1996).
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2. Health commissioner's decision revoking a nursing home administrator's license for abusive language and
conduct toward her patients was reversed and remanded with directions to the administrative law judge for detailed
findings of.basic facts and a further statement of his reasoning process; his first findings of fact were in a highly
conclusory form which amounted to judgments. State, Dep't of Healthy. Tegnazian, 194 N.J. Super. 435, 477 A.2d 363,
1984 N.J. Super. LEXIS 1020 (App.Div. 1984).

3. Hearing under the Administrative Procedure Act (APA) is required where there are disputed adjudicative facts,
when the party is entitled to de novo administrative or judicial review, when some urgency requires.temporary action
pending hearing, or when the advantages of a-trial-type hearing clearly outweigh the disadvantages; the APA requires a
"trial-type" hearing in a "contested case" pursuant to N.J Stat. Ann. § 52:14B-10(c). New Jersey Div. of Youth & Family
Servs. v. M.R., 314 N.J. Super. 390, 715 A.2d 308, 1998 N.J Super. LEXIS 351 (App.Div. 1998).

4. Administrative-appeals procedure used by the New Jersey Division of Youth and Family Services (DYFS) do not
adequately address or protect a person from an improper or erroneous listing in the Central Registry pursuant to N.J.
Stat. A nn. § 9:6-8.10 and therefore, DYFS- was required to augment its procedures to provide additional process to
address the deficieeacies. Based on the adjudicatory nature of listings in the Central Registry, these cases had to be
regarded as essentially equivalent to "contested matters" under N.J. Stat. Ann. § 52:14B-10(c). New Jersey Div. of Youth
* & Family Servs. v. MR., 314 N.J. Super. 390, 715 A.2d 308, 1998 N.J. Super. LEXJS 351 (App.Div. 1998).

_5. Racng. commission members:acceptance of an-ex-parte-communication made orally outside the presence-of a
harness racing driver and trainer against whom a penalty had been imposed for violations of N.J. Admin.. Code, 13:71-
20. 10(b), causing the penalty to be increased, was violative of N.J. StaL Ann. § 52:14B-10(d) that a final decision of a
state administrative agency had -to be based only upon the evidence of record at the hearing. New Jersey Racing Comm'n
v. Silverman, 303 N.J Super. 293, 696 A.2d. 771, 1997-N.J. Super. LEXIS 333 (AppDiv. 1997).

6. Acting Director of DMAHS erredin disallowing resubmitted claims by Medicaid services provider because the
provider did not present "documentary evidence" that the claims had been filed and because DMAHS had historically
required a higher standard of proof of timely filing of a claim than "general business practice" evidence; under N.J. Stat.
Ann. § 52:143-10(a), parties to a proceeding before an administrative agency are not bound by the rules of evidence
and, in the absence of a regulation requiring "documentary proof' of mailing or mandating that all submissions be sent
.byrcertified mail, the -traditional-preponderance ofthe-eivdence standard applied.SSI Medical-Servs. v: HHS, Div.-of
-Medical Assistance & Health Servs.,-4-46N.J--614,=675 A:-2d-1i -1996 N.J. LE)JS 1079 (1•996).

7. Administrative law judge's decision finding that the Board of Trustees of the New Jersey Public Employees
Retirement System (Board) improperly invalidated a municipal-employee's retirement, was deemed adopted by the
Board pursuant to N.J. Stat. Ann. § 52:14B-10(c), where the Board took no action to contest or modify the decision
within 45 days after the Board received the decision. Mastro v. Board of Trustees, 266 N.J. Sup-er. 445, 630 A.2d 289,
1993 N.J. Super. LEXIS 738 (App.Div. 1993).

8. Hearsay evidence was permitted in administrative hearings under N.J. Stat. Ann. § 52:14B-10(a) but an
adjudication may not be based solely on hearsay but must be supported by a residuum of legal and competent evidence;
where the evidence petitioner prisoner objected to was not in fact hearsay, but admissible as declarations against interest
and as business records, prisoner's adjudication of guilt for offering an official or a staff member a bribe or anything of
value-was sufficiently supported by the evidence. Negromrv. New Jersey Dep't of Corrections, 220 NJ Super. 425, 532
A.2d 735, 1987 N.J. Super. LEXIS 1 329 (ApplDiv. 1-98 7).

9. Decision of the Civil Service Commission entered into the record was final under NJ. Statr Ann. § 52:14B-10(d)
in employee's appeal of his termination for insubordination. Belleville v. Coppla, 187 N.J. Super. 147, 453 A.2d 1344,
1982 N.J. Super. LEXIS 960. (App.Div. 1982), criticized by Cliff v. Morris County Bd. of Social Services, 197 N.J. Super.
307, 484 A.2d.1275, 1984 N.J. Super. LEXJS 1235 (App.Div. 1984).

10. Pursuant to N.J. Stat. Ann. § 52:14B-10(c) an initial decision can, by operation of law, become the final decision
in a contested case. Hayes v. Gulli, 175 N.J. Super. 294, 418 A.2d 295, 1980 N.J. Super. LEXIS 650 (Ch.Div. 1980).

11. N.J. Stat. Ann. §, 52:14B-10. expressly adopts the universally accepted doctrine that in administrative agency
hearings the parties shall not be bound by rules of evidence, whether statutory, common-law, or adopted, by rules of
court. Application of Howard Say. Bank, 143 N.J. Super. 1, 362 A.2d 592, 1976 N.J. Super. LEXIS 712 (App.Div. 1976).

12. Objectors to an application for a wetlands permit had no right to cross-examine witness because the proceedings
did not constitute a contested case under the Administrative Procedures Act (APA), NJ Stat. Ann. § 52:14B-1 et seq.;
the objectors were not entitled to file exceptions to the h6aring officer's recommended findings and had no right to
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examine agency documents under-the APA, specifically NJ. Stat. Ann. § 52:14B-l0(b) and (c). In re Department of
Environmental Protection Decision on Application of Triarch Corp., 139 N.J. Super. 514, 354 A.2d 652, 1976 N.J.
Super. LEXIS 1009 (App.Div. 1976).

13. Decisional law that administrative due process is applicable to hearings before th6 commissioner of education

has been codified bythe Administrative Procedure Act, particularly N.J. Stat. Ann. § 52:14B-10(Ic), stating that when, a
person not, empowered to render an administrative adjudication is designated by the head of the agency as the presiding
officer, his report containing recommended findings of fact and conclusions of law shall be filed with the agency and
delivered to the parties of record; and an opportunity shall be afforded each party of record to file exceptions, objections
and replies thereto, and to present argument to the head of the agency or a majoriitr thereof, either orally or -in writing, as
the agency may order. Winston v. Board of Education, 125 N.J. Super. 131, 309 A.2d 89, 1973 NJ. Super. LEXNS 428,
84 L.R.R.M. (BNA) 2762 (App.Div. 1973), -affirned-by 64-N.J. 582, 319 A.2d 226, 19741N.J. LEXIS 244, 87 L.R.R.M.
(BNA) 2661, 75 Lab. Cas. (CCH) P53521 (19-74).

14. A New Jersey plaintiff was entitled to bring an action against the executive director of the New Jersey
Commision for the Blind and Visually Impaired, asserting that he was unlawfully denied rehabilitative services and
benefits to which he was entitledunder Title I of the Rehabilitation Act of 19r73, even though he had availed himself
only of informal review of the Commission's decision mi accordance with regulations promulagated pursuant to N.J.
Stat. Ann. § 34:16-31 and N.J. Stat. Ann. § 52:14B-10 because both plaintiff and the director agreed that a formal review
was po'intless in-lightof the-fact that afinal determinatio'ihad been made. Ryans y- New Jersey-Com. for Blind &
Visually Impaired, 542 F. Supp. 841, 1982 U.S Dfst. LEXIS 13364, 29 Empl. Prac. Dec. (CCII) P3295 7 (D.N.J. 1982).

15. Where racing commission members changed a penalty fromna 15-day license suspension to 45 days based on an
ex parte communication after a harness horse racing -trainer and driver had been found in-violation of N.J. Admin. Code
13:17-20.10(b), N.J. Stat. Ann. § 52:141B-1O(c) was invoked to reverse the deeisionAfit proceeded in bad faith,-or with
inexcusable negligence, or gross indifference. New Jersey Racing Comm'n v. Silverman, 303 N.J. Super. 293, 696 A2d
771, 1997 N.J. Super. LEXIS.333 (App.Div. 1997).

16. Racing commission members' acceptance of an ex parte communication made orally outside the presence of a
harness racing-driver and trainer against whom a penalty had been imposed for violations of NJ. Admin. Code, 13:71-
20.10(b), causing the penalty to be increased, was Violative of N.J. Stat. Ann.§ 52:14B-1O(d) that a final decision of a
state administrative agency had to be-based- only upon the evidence drf record at-thehearing. New Jersey Racing- Comm'n
v. Silverm,,an;-303 N..J Super.293,---696 A.2d 77-1,199TN J. Super. LE. 333 (App:Div. 1997).

17. Department of agencies breached the New Jersey Administrative Procedure Act when it denied an
administrator's request to provide him -witi a-specific internal memorandum, which the administrator believed supported
his claim that his suggestion submitted to the-state -employee awards program was original. Gasfor v. State, Dep't of
Civil Service, State Awarids Program, 154 N.J. Super. 568, 382.A.2d 60, 1977NJ. Super. LEXIS 1209 (App.Div. 1977).

18. In denying an administrator's award eligibility request for a submitted suggestion, the state employee awards
program failed to comply with the requirement-of the New Jersey Administrative Procedure Act that concise and
explicit findings of underlying facts be made; the program's stated reasons for rejecting the administrator's suggestion,
that the suggestion was not original-and that-the program had previously considered the idea on its own initiative, were
so general as to preclude a meaningful judicial review. Gasior v. State, Dep't of Civil Service, State Awards Program,
154 NJ. Super. 568, 382 A.2d 60, 1977 NJ-Super. LEXIS 1209 (App.Div. 1977).

19. When an administrative law judge (ALJ) found that a retiree and the retiree's employer credibly testified. that the
retiree and the employer were given incorrect information by an employee of the government agency responsible for
administering the retiree's disability retirement pension, indicating the retiree could accept a job-the employee offered
without losing the retiree's pension, the Board of Trustees of the Public Employees' Retirement System had to accept
these findings under N.J. Stat. Ann. § 52:14B-10(c), because: (1) the Board's only asserted reason for not accepting the
findings was that it was unable to refute the testimony of the retiree and employer, but this was irrelevant under the
statutory standard for rejection of an AL's credibility findings; and (2) the findings were not arbitrary, capricious or
unsupported by the record, so the Board and a reviewing court were required to accept the findings. In re Frank, 2007
N.J. Super. LEXMS 236 (App.Div. July 12 2007).

20. In administrative proceedings, -no agency head may reject or modify any findings of fact as to issues of
credibility of lay witness testimony unless it is first determined from a review of the record that the findings are
arbitrary, capricious or unreasonable or are not supported by sufficient, competent, and credible evidence in the record,
under NJ Stat. Ann. § 52:14B-10(c). In re Frank, 2007 NJ. Super. LEAWS 236 (App.Div. July 12 2007).
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21. When the New Jersey Racing Commission rejected the decisions of an administrative law judge, which found
that the Commission failed to prove that a horse trainer and a horse driver had engaged in the misconduct of kicking a
horse and "reversal of-form," and reinstated the suspensions that the administrative law judge had ordered,. but failed to
issue final decisions within the time period prescribed by NJ Stat. Ann. § 52:14B-10(c), the administrative law judge's
decisions were "deemed adopted" as the Commission's final decisions. Capone v. New Jersey Racing Comm'n, 358 N.J.
Super. 339, 817 A.2d 995, 2003 NJ. Super. LEXIS 101 (App.Div. 2003).

22. Application of the "deemed adopted" provision of N.J. Stat. Ann. § 52:14B-10(c) does not require a showing of
prejudice; thus, in order to avoid-its application, an-agency must show that it proceeded in "good faith," and that -there
was not "inexcusable negligence" or "gross indifference" in satisfying its responsibilities under §§ 54:14B71 0(c) and (d).
Capone v. New Jersey Racing Comnm'n, 358 N.J. Super. 339, 817 A.2d 995, 2003 N.J. Super. LEXIS 1-01 (App.Di-v.
2003).

23. Final sentence of N.J. Stat. Ann. § 52:14B-10(c), which provides that for good cause shown, upon certification
by the director and agency head, the time limits establishedmay be subject to extension, clearly contemplates that any
extension of the T5-day period for issuance of a final agency decision shall be under the supervision of the New Jersey
Office ofAdministrative Law. _Capone v. New Jersey Racing Comm n, 358 N.J. Super. 339, 817 A.2d 9957, 2003 N.J.
Super. LEXIS 101 (App.Div. 2003).

- 24.Whe-rze defendant, the-Board-of Trustees-of RamapoCollege~ofNew Jersey,- failed-to take any action on-an
administrative law judge's (ALJ) recommended decision-within the 45-days allowed by NJ. Stat. Ann. § 52:14B-10(c),
and failed to seek an extension within that period to take such action, the AL's decision in favor of plaintiff director was
deemed adopted-as the -finhal agency decision under N.J. Stat. Ann. § 42:14B, I 0(c) and the board had no authority to
ignore procedure and issue a-late decision. Newman v. Ramapo College ofN.J., 349 N.J. Super. 196, 79-3 A.2d 1-20; 2002
NJ. Super. LE=1S153 (App.Div. 2002).

25. While the physician challenged the constitutionality of the administrative procedure codified in N.J. Stat. Ann. §
52:14B-10(c) and argued that the Board's failure to take evidence and hear testimony itself deprived him of a
meaningful right to be heard, the Court of Appeals held that the procedure for administrative adjudications established
by § 52:14B-10(c) did not violate the physician's right to-due process of law because it was permissible for a decision to
be-basedc solely -on-a considered~review of-the-evidence and legaLarguments and that there-was likewise no' equal--
protection violation.fGuerrero-v.-New-Jersey, 643 F.21-148, 198T-U.S. App. LEXI S 19738 (3d Cir. N.J. -1981).

26. Constitutional questions necessary to the complete resolution of contested case issues may be considered, in the
first instance, in an administrative proceeding.- Constitutional- questions should not be-considered in a vacuum in the
absence of a well-developed record isolating the essential factual issues at their basis and including findings of fact.
Jones v. Department of Community 4ffairs, Div. of Codes and Standards, Bureau ofRooming and Boarding House
Standards, 395 N.J. Super. 632, 930 A.2d 477, 2007 N.J. Super. LEXIS 296 (App.Div. 2007).

27. In an administrative action involving alleged violations-of the Rooming and Boarding House Act of 1979, N.J.
Stat. Ann. §§ 55:13B-1 to -21, the administiative agency was permitted to address constitutional questions raised by
plaintiffs necessary to the complete resolution of the contested case and, therefore, the case was remanded for such
consideration by the administrative law judge and the development of a thorough record for appellate purposes. Jones v.
Department of Community Affairs, Div. of Codes and Standards, Bureau of Rooming and Boarding House Standards,
395 N.J. Super, 632, 930 Ak2d 477, 2007 N.J. Super. LEXIS 296 (App.Div. 2007).

28. When an administrative, law judge (ALJ) found that a retiree and the retiree's employer credibly testified that the
retiree and the employer were given incorrect information by an employee of the government agency responsible for

-administering the retiree's disability retirement pension, indicating the retiree could accept a job the employee offered
without losing the retiree's pension, the Board of Trustees of the Public Employees' Retirement System had to accept
these findings under N.J. Stat. Ann. § 52:14B-I0(c), because: (1) the Board's only asserted reason for not accepting the
findings was that it was unable to refute the testimony of the retiree and employer, but this was irrelevant under the
statutory standard for rejection of an ALJ's credibility findings; and (2) the findings were not arbitrary, capricious or
unsupported by the record, so the Board and a reviewing court were required to accept the findings. In re Frank, 2007
N.J. Super. LEXIS 236 (App.Div. July 122007).

29. In administrative proceedings, no agency head may reject or modify any findings of fact as to issues of
credibility of lay witness testimony unless it is first determined from a review of the record that the findings are
arbitrary, capricious or unreasonable or are not supported by sufficient, competent, and credible evidence in the record,
under N.J. Stat. Ann. § 52:14B-10(c). In re Frank,. 2007 N.J. Super. LEXIS 236 (App.Div. July 12 2007).
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30. Administrative law judge's recommendation for removal of a county employee was not automatically sustained
under the "deemed-adopted" provision ofN J. Stat. Ann. § 52:14B-10(c), even though the New Jersey Department of
Personnel's Merit System Board gave its final disposition more than 45 days after its adjourned deadline,-because the
delay in filing the final decision did not prejudice either party and resulted from excusable neglect. Klusaritz v. Cape
May County, 387 N.J. Super. 3 05, 903 A.2d 1095, 2006 N.J. Super. LEXIS 231 (App.Div. 2006).

31. Purpose *of NJ. Ytat. Ann. § 52:14B-10(c) was fulfilled in a case wherein a property owner was seeking the
protection of the Right to Farm Act, N.J. Stat. Ann. § 4:1 C-1 to N.J. Stat. Ann. § 4:1 C-I0.4, via the issuance by the State
Agriculture Development Committee of its own final decision rejecting the conclusions of the Administrative-Law
Judge and mailing of that decision within the mandated 45-day period in an envelope postmarked July 29,2004. The
fact that the decision was postmarked on the 45th day after the AL's initial decision, but not transmitted to the
Governotr's office until 71 days after the ALJ's decision, did not nullify the decision since the purpose of the-statute was
satisfied. In re Tavalario, 386 N.J. Super. 435, 901 A.2d 963, 2006 NJ. Super. LEXIS 183 (App.Div. 2006).

32. Where an administrative law judge determined the salary of a school district employee-for retirement purposes,
pursuant to NJ. Stat. Ann. § 43:15A-6(r) and NJ. Admin. Code tit. 17, § 2-4.1(a), after evaluating the credibility of lay
witnesses, N.J. Stat. Ann. § 52:14B-10(c) did not permit the agency to reverse that finding unless it was insufficient or
arbitrary. Cavalieri v. Board of Trustees of Public Employees Retirement System, 368 N.J. Super. 527, 847 A.2d 592,
2004NJ. Super. LEXIS 165 (App.Div.' 2004).

31 Final decision, issued by the Commissioner of the New Jersey Department of Environmental-Protection.
following the granting of nine 45-day extensions of time in a public utility rate setting proceeding, which affirmed a
summary order issued over a year earlier was affirmed because the Commissioner did not act in bad -faith and was not
-inexcusahly-negligent or grossly indifferent; furthermore, the proceeding was very complex -and there was a voluminous
record. ?enpacInc. v. Passaic County Utilities Authority, 367 N.J Super. 487, 843 A.2d 7153, 2004 N.J. Super. LEXIS
102 (App.Div. 2004).

'34. Where an administrative law judge (ALJ) determined that the New Jersey Racing Commission had failed to
provide sufficient proof as to charges against a horse trainer and a horse driver and the ALJ's initial decision indicated
that they should not be suspended, but the -Commission did not render its final decision in a timely manner pursuant to
the 45-day statutory-period of N.J. Stat. Ann. § 52:14B-10(c),-(d), the ALJs-order-was-"deemed-approved,",-where the
matters-w-ere-uncomp-leated; short, and mostly factuawl,-and-the final decisions-of the Comnus-sion-which-Amere-issued
seven months and one year later were -found to constitute "inexcusable-negligence" and '"gross indifference" to-its
responsibilities under the-policies of the Administrative Procedure Act, N.J. Stat. Ann. § 52:14-B-1 et seq. Capone v.
New Jersey Racing Comm'n, 358 N.J. Super. 339, 817 A.2d 995, 2003 N.J. Super. LEXIS 101 (App.Div. 2003).

35. When the-New Jersey Racing Commission rejected the decisions of an administrative law judge, which found
that the Commission failed to prove that a horse trainer and a horse driver had engaged in themisconduct of kicking a
horse and "reversal of form," and reinstated the suspensions that the administrative law judge had ordered, but failed to
issue final decisions within the time period prescribed by N.J. Stat. Ann. § 52:14B-10(c), the administrative-law judge's
decisions were "deemed adopted" as the Commission's final decisions. Capone'v. New Jersey Racing Commn'n, 358 N.J.
Super. 339, -817 A.2d 995, 2003 N.J. Super. LEXIS 101 (App.Div. 2003).

36. Application of the "deemed- adopted" provision of-N.J. Stat. Ann. § 52:14B-10(c) does not require a-showing of
prejudice;- thus, in order to avoid its application, an agency must show that it proceeded in "good faith," and-that there
was not "inexcusable negligence" or "gross indifference" in satisfying its responsibilities under §§ 54:14B-10(c) and (d).
Capone v. New Jersey Racing Comm'n, 358 N.J. Super. 339, 817 A.2d 995, 2003 NJ. Super. LEXIS 101 (App.Div.
2003).

37. Final sentence of N.J. Star. Ann. § 52:14B-IO(c), which provides that for good cause shown, upon certification
by the director and- agency head, the time limits established may be subject to extension, clearly contemplates that any
extension of -the 45-day period for issuance of a final agency decision shall be under the supervision of the New Jersey
Office ofAdmfnistrative Law. Capone v. New Jersey Racing Comm'n, 358 N.J. Super. 339, 817 A.2d 995, 2003 N.J.
Super. LEXIS 101 (App.Div. 2003).

38. Grant of an extension to the House Commission to respond to an administrative law judge's decision was not in
error; in light of the unique nature of the Commission, its inaction could not be considered gross indifference or bad
faith, and the automatic-approval provision of N.J. Stat. Ann. § 52:14B-10(c) simply for the sake of agency efficiency..
Matturri v. Bd. of TIrs. of the Judicial Ret. Sys., 173 N.J. 368, 802 A.2d 496, 2002 NJ. LEXiIS 1084 (2002).
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39. Where an administrative law judge's (ALJ) determination of a claimant's date of eligibility for Medicaid benefits
hinged on the credibility of a lay witness, and the, director of the Division of Medical Assistance and Health Services,
New Jersey, rejected the AL's determination regarding the eligibility date without explanation, the reviewing court
remanded the matter to the division for findings and conclusions, as N.J. Stat. Ann. § Y2:14B-10(c) of the Administrative
Procedure Act required the director to explain why the ALYs findings of the credibility of the lay-witness were arbitrary
or unsupported by the record. S.D. v. Div. of Med. Assistance & Health Servs., 349 N.J. Super. 480, 793 A.2d 871, 2002
N.J. Super. LEXIS 173 (App-Div. 2002).

40.-Where defendant, the Board of Trustees of Ramapo College of New Jersey, failedto take-any action on an
administrative law judgets (ALl) recommended decision within the 45-days allowed by N.J. Stat. Ann. § 52:14B-10(c),
and failed to seek an extension within that period to take such action, the AL's decision in favor of plaintiff director was
deemed adopted as the final agency decision under N.J. Stat. Anm. § 42:14B-10(c) and the board had no authority to
ignore procedure and issue a late decision. Newman v. Ramapo College ofN.1, 349 N.J. Super. 196, 793 A.2d 120, 2002
N.J. Super. LEXIS 153 (App.Div. 2002).

S-41 Although the agency may adopt, reject or m6dify the administrative law judge's (ALJ) findings, the decision of
the ALJ would be deemed adopted as the final decision of the agency unless the agency modified or rejected the report
within 45 days of its receipt under N.J. Stat. Ann. § 52:14B-10(c); in an employment case where the employee
physically abused a-patient, the court held that the lower court exceeded its scope- of review by failing to defer to the
,T.As findings 6f factIh n e T-Toayl, 1 58 N.J. -644, 7 1A.2d 35, 19 999 AT.J. LEIS 83-1, 13-9 L 9ab. Cas- (CCH) P58-721
(1999).

4Z Where racing commission members changed a penalty from a 15-day license suspension to 45 days based on an
ex parte communication after a-harness horse racing trainer and driver had-been found in violation of NJ. Admin. Code
13:17-20.1 0(b), N.J. Stat. Ann. § 52:14B-10(c) was invoked to reverse the decision if it proceeded in bad faith, or with
inexcusable mnegligence, or gross indifference. New Jersey Racing Comm'n v. -Silverman, 303-N.J. -Super. 293, 696 A.2d
771, 1997 N.J. Super. LEXIS 333 (App.Div. 1997).

43. Reviewing court held that the Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-10, did not create a
substantive right'for a prisoner to have an administrative hearing as to contested prison disciplinary procedures and
-sanctions. Muslihuddin v. Tohns-on, -1990. NJ.-Super.' LEXIS 89 (App.Div. Mar.-20 1990).

=44: _Where-the--Commissioner of Health (Commissioner) issuei-f a 'ertificate-of-need-f6r.-the establishment-of a
nursing home subject to its conversion to a center for the treatment of patients with Acquired Immune Deficiency
Syndrome, and, as a result- of a lawsuit, thehome was to be established for geriatric care, the Commissioner deviated in
material respects from controlling statutes and regulations in issuing a certificate of need; the Commissioner failed to
issue a written, decision with the supporting rationale, as was required under N.J. Stat. Ann. § 52:14B-10(d). In re
Bloomingdale Convalescent Center, 233 NJ. Super. 46, 558 A.2d 19, 1989 N.J. Super. LEXIS 194 (App.Div. 1989).

45. Objective of N.J. Stat. Ann. § 54:14B-10(c) is to encourage prompt consideration and disposition of contested
cases; however, because this statutory limitation may result in the automatic approval of an administrative law judge's
initial decision which is directly contrary to the agency head's decision, the statute's automatic approval mechanism
should be applied with caution. DiMaria v. Board of Trustees, 225 N.J. Super. 341, 542 A.2d 498, 1988 N.J. Super.
LEXIS 198 (App.Div. 1988).

46. Reviewing court was not required by N.J. Stat. Ann. § 54:14B-10(c) to set aside-a decision by'the Board of
Trustees of the Public Employees'.Retirement System that was timely but that did not include findings of facts and
conclusions of law, because the usual remedy for'an agency's failure to include the requisite findings of facts was to
remand"the matter to the agency to correct the deficiency, and if the legislature had intended to depart from that-usual
remedy, it would have expressed that departure in clear and unequivocal terms. DiMaria v. Board of Trustees, 225 N.J.
Super ý341-, 542 A.2d 498, 1988 N.J. Super.. LEXIS 198 (App.Div. 1988).

47. If an administrative agency were to proceed in bad faith, or with inexcusable negligence, or gross indifference,
or simply to. take no action whatsoever that purports to adopt, reject or modify the recommended report of an
administrative law judge (ALJ) during the 45-day period following the issuance of the ALJ's initial decision, the
"deemed-approved" provision of N.J. Stat. Ann. § 52:14B-1 0(c) should be invoked; where the agency took action
regarding the decision but that was legally ineffective due to a non-substantive error orprocedural mistake made by the
agency, the agency was permitted to take remedial steps to cure the deficiency and to issue a decision.-King v. New
Jersey Racing Com., 103 N.J. 412, 511 A.2d 615, 1986 N.J. LEXIS 973 (1986).
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48. Board of Public Utilities is required under N.J. Stat. Ann. § 52:14B-9 to limit its consideration to the record
made before an administrative law judge (ALJ), including, under N.J. Stat. Ann. § 52:14B-1 0(c), the recommended
report and decision of the ALl. New Jersey Dep't of Public Advocate v. New Jersey Bd. of Public Utilities, 189 N.J.
Super. 491, 460 A.2d 1057, 1983 N.J. Super. LEXIS 845 (App.Div. 1983).

49. State agency has ultimate authority under N.J. Stat. Ann. § 52:14B--10(c), upon a review of the record submitted
by an administrative law judge (ALJ) to adopt, reject, or modify the recom-mended report and decision of the ALJ, and
an appellate court is only entitled to review those findings and recommendations in its overview of the record for the
purpose of determining whether or not the agency's findings are supported by substaatial credible -evidence. New Jersey
Dep'I of Public Advocate v. New Jersey Bd. of Public Utilities, 189 NJ. Super. 491, 460 A.2d 1057, 1983 N.J. Super.
LEXIS 845 (App.Div. 1983).

50. Under N.J. Star. Ann. §§ 52:14-10(c), 52:14F-7(a), and 52:14F-8(b), an administrative law judge had no
authority to refuse an order of the director of the motor vehicle bureau remanding a suspension hearing in order to allow
additional testimony on behalf of the police to show that a driver had refused a breathalyzer test. In re Kallen, 92 N.J.
14, 455 A.2d 460, 1983 N.J. LEXJS 2342 (1983).

51. Where race track judges imposed a penalty and disqualification on a harness race driver who finished first in the
race for his actions during a race, in an appeal of that determination to the racing commission, the final decision of the
Sommission was requjred under NJ. Stat.Ann?. § 52:14B-10(d)-to include-findings-of-fact and conclusions of law,

separately stated and based only on the evidence of record at the hearing. Pitts v. Division of New Jersey Racing Com.,
185-N.J. Super. 190, 447 A.2d 1348, 1982 N.J. Super. LEKXS 844 (App.Div. -1982).

52. Director of the Division of Building and Construction in the Department-of..the Treasury committed procedural
errors in the review of the findings and conclusions of the hearing officer in debarment proceeding against a cable
supplier because the burden of proof in N.J. Admin. Code tit. 17, § 13-8.1 et seq., was-erroneously shifted to -the cable
supplier and the director based the decision on information outside the record of the hearing officer, in violation of N.J.
Stat. Ann. § 52:14B-10(d) In re Triangle PWC, Inc., 182 N.J. Super. 400, 442 A.2d 606, 1981 N.J. Super. LEXIS. 796
(App.Div. 1981).

53. While the physician challenged the constitutionality of the administrative~procedure codified in N.J. Stat. Ann. §
52"14B-10(c) and-argued that the-Board's failure to take evidence and hear-testimony itself-deprived-him of a
-meaningful- right to be-heard, the Court of Appeals held-that-the procedure fora-adfifistrative -adjndications-established
by § 52:14B-1O(c) did notviolate the physician's right to due process of law because it was permissible for a decision to
*be based solely on -a considered review of the evidence and legal arguments and- that there was likewise no equal
.protection violation. Guerrero v. New Jersey, 643 F.2d 148, 1981 U.S. App. LEXIS 19738 (3d Cir. N.J. 1981).

54. Decisional law that administrative due process is applicable to hearings before the commissioner of education
has been codified by the Administrative Procedure Act, particularly N.J. Stat. Ann. § 52:14B-l O(c), stating that when a
person not empowered to render an administrative adjudication is designated by the head of the agency as the presiding
officer, his report containing recommended findings of fact and conclusions of law shall be filed with the agency and -

delivered to the parties of record; and an opportunity shall be afforded each party of record to file exceptions, objections
and replies thereto, and to present argument to the head of the agency or a majority thereof, either orally or in writing, as
the agency-may order. Winston v.:-Board of Education, 125 N.J. Super. 131, 309A.2d-89, 1973 NJ. Super. LEXIS 428,
84 L.R.R.M. (BNA) 2762 (App.Div. 1973), affirmed by 64 N.J. 582, 319 A.2d 226, 1974 N.J. LEXIS 244, 87 L.R.R.M
(BNA) 2661, 75 Lab. Cas. (CCH) P53521 (1974).

55. Although technically there was no "contested case" under N.J. Stat. Ann. § 9:6-8.1 Oa when a mother's name was
included on the Central Registry after a finding of child, abuse because her rights, benefits, or other legal relations were
not required to be determinedby the agency either by the constitution or by statute, the case was tantamount to a
"contested case,"' and therefore, a trial-type hearing was required under N.J. Stat. Ann. § 52:14B-1O(c) in a situation
where determinative facts were in dispute. New Jersey Div. of Youth & Family Servs. v. M.R., 314 N.J. Super. 390, 715
A.2d 308, 1998 NJ Super: LEXIS 351 (App.Div. 1998).

56. Administrative-appeals procedure used by the New Jersey Division of Youth and Family Services (DYFS) do
not adequately address or protect a person from an improper or erroneous listing in the Central Registry pursuant to N.J.
Stat. Ann. § 9:6-8.10 and therefore, DYFS was required to augment its procedures to provide additional process to
address the deficiencies. Based on the adjudicatory nature of listings in the Central Registry, these cases had to be
regarded as essentially equivalent to "contested matters" under N.J. Stat. Ann. § 52:14B-10(c). New Jersey Div. of Youth
& Family Servs. v. MR., 314 NJ Super. 390, 715 A.2d 308, 1998 N.J. Super. LEXIS 351 (App.Div. 1998).
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57. State agency has ultimate authority under N.J. Stat. Ann. § 52:14B-10(c), upon a review of the record submitted
by an administrative law judge (ALJ) to adopt, reject, or modify the recommended report and decision of the ALJ, and
an appellate court is only entitled to review those findings and recommendations in its overview of the record for the
purpose of determining whether or not the agency's findings are supported by substantial credible evidence. New Jersey
Dep't of Public Advocate v. New Jersey Bd. of Public Utilities, 189NJ. Super. 491, 460 A.2d 1057, 1983 N.J. Super.
LEXIS 845 (App.Div. 1983).

58. Constitutional questions necessary to the complete resolution of contested case issues may be considered, in the
first instance, in an administrative proceeding. Constitutional questions should not be considered in a vacuum in the
absence of a well-developed record isolating the essential factuaLissues-at -their basis and including findings of fact.
Jones v. Department of Community Affairs, Div. of Codes and Standards, Bureau of Rooming and BoardingHouse
Standards, 395 N.J. Super. 632, 930 A.2d 477, 2007 NJ. Super. LEXIS 296 (App.Div. 2007).

59. In an administrative action involving alleged violations of the Rooming and-Boarding House Act of 1979, N.J.
Stat. Ann. §§ 55:13B-I to -21, the administrative agency was permitted to address constitutional questions raised by
plaintiffs necessary to the complete resolution of the contested case and, therefore, the case was remanded for such
consideration by the administrative law judge and the development of a-thorough record for appellate purposes. Jones v.
Department of Community Affairs, Div. of Codes and Standards, Bureau ofRooming and Boarding House Standards,
395 NJ. Super. 632, 930 A.2d 477, 2007 NJ. Super. LEKIS 296 (App.Div. 200"7).

60.-Pursuant to the Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-10(a) and N.J. EvicL R. 2(3), hearsay
was admissible in administrative proceedings; therefore, there was no harm in using the hearsay reports to challenge a
statistical study. Newark v. Essex County Board of1Taxation, 138 N.J. Siiper. 217, 350 A.2d 488, 1975 N.J. Super.
LEXIS 51-0 (App.Div. 1975).

61. Provisions of NJ. Stat. Ann. § 52:14B-10(d), even if read into N.J. Stat. Ann: § 52:14B,.10(c), did not require
the reviewing court to set aside an agency head's decision which was timely but failed to include findings of facts and
conclusions of law nor to deem adopted in its place an administrative law judge's recommended decision which the
agency head had rejected. DiMaria v. Board of Trustees, 225 N.J. Super. 341, 542 A.2d 498, 1988 NJ. Super. LEXIS
198 (App.Div. 1988). -

-62. By treating the principle of progressive discipline as a mandate-of law and-rejecting a-MeritSystem Board's
opinion terminating a poiice-officer for sleeping on the job;-the court-erred by concluding--t-at the-pudishment-of-
removal for the sleeping charges was too severe and substituting itsown reevaluation of the case for-the Board's opinion
that terminated the police officer from his position.-In re Carter, 191 N.J- 474, 924 A.2d 525, 2007 N.J..LEXIS 702, 26
I.E.R. Cas. (BNA) 612 (2007).

63. State agency has ultimate authority under N.J. Stat. Ann. § 52:14B-10(c), upon a review of the record submitted
by an administrative law judge (ALJ) to adopt, reject, or modify the recommended report and decision of the ALJ, and
an appellate court is only entitled to review those findings and recommendations in its overview of the record for the
purpose of determining whether or not the agency's findings are supported by substantial credible evidence. New Jersey
Deprt of Public Advocate v. New Jersey Bd. of Public. Utilities, 189 NJ. Super. 491, 460 A.2d 105 7, 1983 N.J. Super.
LEXIS.845 (App.Div. 1983).

64. N.J. Stat. Ann. § 52:14B-10(c) requires that an administrative law judge's recommended findings of fact and
conclusions of law must be based on a complete and fair review of all the relevant evidence. Hayes v. Gulli, 175 N.J.
Super. 294, 418 A.2d 295, 1980 N.J. Super. LEXIS 650 (Ch.Div. 1980).

65, Board of medical examiners had the right to reject the hearing officer's decision not to suspend the doctor's
license, for-receiving Medicaid payments that exceeded the nature of the services rendered where. the board of medical
examiner's findings -were supported by substantial evidence; the board -of medical examiners, however, did not have the
right to impose cost. In re Silberman, 169 N.J. Super. 243, 404 A.2d 1164, 1979 N.J. Super. LEXIS 843 (App.Div. 1979),
affirmed by 84 NJ. 303, 418 A.2d 266, 1980 N.J. LEXIS 1396 (1980).

66. Law judge erred in granting summary judgment to a township-and its employees (town) in a former employee's
action under the New Jersey Law Against Discrimination, N.J. Stat. Ann. 10:5-1 to -42' (LAD), because, even though the
town had provided the employee with a hearing before she was terminated under N.J. Stat. Ann. § I1A:2-13, the loss of

- efficiency arising out of relitigating the same issues paled against the unfairness that would result if the employee was
not permitted to pursue her LAD claim; thus, just as the employee would have been. entitled to a decision based solely
on the record before-an Administrative Law Judge had she appealed to the Merit System Board, under N.J. Stat. Ann.. §
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52:14B- 10, the town's decision to terminate her employment, she was similarly entitled to a decision on her LAD claim
based solely on the record established in the superior court action. Hennessey v. Winslow Tp., 368 N.J. Super. 443, 847
A.2d 1; 2004 N.J. Super. LEXMS 146, 15 Am. Disabilities Cas. (BNA) 903 (App.Div. 2004), affirmed by 183 N.J. 593,
875 A.2d 240, 2005 N.J. LEXNS 810, 12 Accom. Disabilities Dec. (CCH) P12-020, 16 Am. Disabilities Cas. (BNA) 1549
(2005).

67. A New Jersey plaintiff was entitled to bring an action against the executive director of the New Jersey
Commision for the Blind and Visually Impaired- asserting that he was unlawfully denied rehabilitative services and
benefits to which he was entitled under Title I of the Rehabilitation Act of 1973, even though he had availed himself
only of informal review of the Commission's decision-in accordance with regulations promulagated pursuant to NJ.
Stat. Ann. § 34:16-31 and N.J. Stat. Ann. § 52-14B-10 because-both plaintiff and the director agreed that a formal review
was pointless in light of the fact that a final determination had been made. Ryans v. New Jersey Com. for Blind &
Visually Impaired, 542 F. Supp. 841, 1982 U.S. Dist. LEXIS 13364, 29 Empl. Prac. Dec. (CCH) P32957 (D.N.J. 1982).

68. While the physician challenged the constitutionality of the administrative procedure codified in N.J. Stat. Ann. §
52:14B-10(c) and argued that the Board's failure to take evidence and hear testimony itself deprived him of a
meaningful right to be heard, the Court of Appeals held that the procedure for administrative adjudications established
by § 52:14B-10(c) did not violate the physician's right to due-process of law because it was permissible for a decision to
be based solely on a considered review of the evidence and legal arguments and that there was likewise no equal
protection violation. Guerrero y. New .Jersey, 643 F.2d 14_8, 1981 U.S. App. LXISI9738(3d Cir. NJ. .1981). -

69. A New Jersey plaintiff was entitled to hring an action against the executive director of the New Jersey
Commision for the Blind and Visually Impaired, asserting that-he was unlawfully denied rehabilitative services and
-benefits to which he was entitled under Title I of the Rehabilitation Act of 1973, -even though he had availed himself -
only of informal review of the Commissions decision in accordance with regulations promulagated pursuant to N.J.
Stat. Ann. § 34:16-31 and N.J. Stat. Ann. § 52:14B-10 because bothplaintiff and the-director agreed that a formal review
was pointless in light of the fact that a final determination had been made. Ryans v. New Jersey Corn. for Blind &
Visually Impaired, 542 F. Supp. 841, 1982 U.S..Dist. LEXIS 13364, 29 Empl. Prac. Dec. (CCH) P32957 (D.N.J. 1982).

70. Because an occupational license is in the nature of a property right, any revocation or suspension of a harness
racing driver's license must comply with the requirements of due process. De Vitis v. New Jersey Racing Corn,, 202 N.J.
Sup er. 484, 495A. 2d 45 7, 1985 N.J Super. LEXIS-13`57 (App .Div. _1985).

71. In-an appeal of-substantiated child abuse findings, the-proc&-dure-used-by -the New Jersey DiVision of Youth and
Family Services denied the alleged abuser a trialmtype hearing, in violation N.J. Stat. Ann. § 52:14B-10(c), and did not
adhere to principles of fundamental fairness andLadministrative due process. New Jersey Div. of Youth & Family Servs.
v. M.R.; 314 N.J. Super. 390, 715 A.2d 308, 1998 N.J. Super. LEXIS 351 (App.Div. 1998).

72. In light of a parolee's admissions of parole violations, the failure to furnish him with a copy of the hearing
officer's report, a violation of N.J. Stat. Ann. § 52:14B-l1(c), did not constitute reversible error. Underwood v. New
Jersey State Parole Bd., 131 N.J. Super. 528, 330 A.2d 624, 1974 NJ. Super. LEXIS 498 (App.Div. 1974).

73. In light of a parolee's admissions of parole violations, the failure to furnish him with a copy of the hearing
officer's report, a violation of N.J. Stat. Ann. § 52:14B-10(c), did not constitute reversible error. Underwood v. New
Jersey State Parole Bd., 131 N.J. Super. 528, 330 A.2d 624,_974 N.J. Super. LEXIS 498 (App.Div. 1974).

74. Decision of the State Board of Education finding teacher-guilty of two counts of unnecessary force against a
student was flawed because the Board failed to articulate the reasons for its rejection of the contrary findings of the
Commissioner on those counts; the State Board-simply adopted and reinstated the findings of the administrative law
judge and failed to consider the record as supplemented by the Commissioner's decision. In re Doyle, 201 N.J. Super.
347, 493 A.2d 54, 1985 N.J. Super. LEXIS 1283 (App.Div. 1985).

75. Decision of the State Board of Education finding teacher guilty of two counts of unnecessary force against a
student was flawed because the Board failed to articulate the reasons for its rejection of the contrary findings of the
Commissioner on those counts; the State Board simply adopted and reinstated the findings of the administrative law
judge and failed to consider the record as supplemented by the Commissioner's decision. In re Doyle, 201 N.J. Super.
347, 493 A.2d 54, 1985 N.J. Super. LEXJS 1283 (App.Div. 1985).

76. Hearsay evidence was permitted in administrative hearings under N.J. Stat. Ann. § 52:14B-10(a) but an
adjudication may not be based solely on hearsay but must be supported by a residuum of legal and competent evidence;
where the evidence petitioner prisoner objected to was not in fact hearsay, but admissible as declarations against interest
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and as business records, prisoner's adjudication of guilt for offering an official or a staff member a bribe or anything of
value was sufficiently supported by the evidence. Negron v. New Jersey Dep't of Corrections, 220 N.J. Super. 425, 532
A.2d 735, 1987 N.J. Super.. LEXIS 1329' (App.Div. 1987)..

77. Acting Director of DMAHS erred in disallowing resubmitted claims by Medicaid services provider because the
provider did not present "documentary evidence" that the claims had been filed and because DMAHS had historically
required a higher standard of proof of timely filing of a claim than "general business practice" evidence; under N.J. Stat.
Ann. § 52:14B-1O(a), parties to a proceeding before an administrative agency are not bound by the rules of evidence
and, in the absence of a regulation requiring "documentaryproof' of mailing or mandating that all submissions be sent
by certified mail, the traditiohal preponderance of the evidence standard applied. SSIMedical Servs. v. HHS, Div. of
Medical Assistance & Health Servs., 146 N.J. 674, 685 A.2d 1, 1996 N.J. LEXIS 1079 (1996).

78. In an appeal of substantiated child abuse findings, the procedure used by the New Jersey Division of Youth and
Family Services denied the alleged abuser a trial-type hearing, in violation N.J. Stat. Ann. § 52:14B-10(c), and did not
adhere to principles of fundamental fairness and administrative due process. New Jersey Div. of Youth & Family Servs.
v. M.R., 314 N.J. Super. 390, 715A.2d 308, 1998 N.J. Super. LEXIS 357 (App.Div. 1998).

791 Although technically there was no "contested- case" under-N.J. Stat. Ann. § 9:6-8.10a when a mother's name was
included on the Central Registry after a finding of child abuse because her rights, benefits, or other legal relations were
not required to be determined by the agency either bythe constitution. or by statute, the case was tantamount to a
"c6ntested fas e," and theiefofe -a -fri al t•e-ype fi hear re-euiird und-ei N.J. Stati Ann.- 3-2.-4B•-O(c)•in a situation
where determinative facts were- in dispute. New Jersey Div. of Youth& Family Servs. v. MR., 314 N.J. Super. 390, 715
A.2d 308, 1998 N.J. Super. LEXIS 351 (App.Div_ 1998).

80. Decision of the MeritSystem Board suspending a deputy municipal court administrator from her position for six
months, instead of terminating her, was not arbitrary, capricious, or unreasonable given the circumstances of her arrest
and guilty plea to reckless driving and disorderly c6nduct, which was f•und to be conduct unbecoming a public
employee, but her unblemished record and long period of service supported a penalty short of termination; as the court
administrator's position was not a confidential judicial position under the disciplinary authority of the Assignment Judge
she was properly subjected to the Board's authority for disciplinary purposes. Thurber v. City of Burlington, 191 N.J.
487, 924 A.2d 533, 2007 N.J. LEXIS 701, 26 IE.RZ. Cas. (BNA) 1520 (2007).

81 .-By treating the-principle of progressive discipline-as a mandate of law-and rejecting a Merit System Board's
opinion terminating a-police officer for sleeping on-the job,-the court erred'by concluding that the punishment of
removal for the sleeping charges-was too severe and substituting its own reevaluation of the case for the Board's opinion
that terminated the police officer from his position. lI re :Carter, 191 N.J. 474, 924 A.2d 525, 2007 N.J. LEXIS 702, 26
I.E.R. Cas. (BNA) 612 (2007).

82. Administrative law judge's recommendation for removal of a county employee was not automatically sustained
under the "deemed-adopted" provision of N.J. Stat.. Ann. § 52:14B-10(c), even though the New Jersey Department of
Personnel's Merit System Board gave its final disposition more than 45 days after its adjourned deadline, because the
delay in filing the final decision did not prejudice either party and resulted from excusable neglect. Klusaritz v. Cape
May County, 387 NJ. Super. 305, 903 A.2d 1095, 2006 NAJ. Super. LEXIS 231 (App.Div. 2006).

83. Decision of the Merit System Board suspending a deputy municipal court administrator from her position for six
months, instead of terminating her, was not arbitrary, capricious, or unreasonable given the circumstances of her arrest
and guilty plea to reckless driving and disorderly-conduct, which was found to be conduct unbecoming a public
employee, but her unblemished record and long period of service supported a penalty short of tennination; as the court
administrator's position was not a confidential judicial position under the disciplinary authority of the Assignment Judge
she was properly subjected to the Board's authority for disciplinary purposes. Thurber v. City of Burlington, 191 N.J.
487, 924 A.2d 533, 2007N.J. LEXIS 701, 26 .E.R. Cas. (BNA) 1520 (2007).

84. Decision of the Civil Service Commission entered into the record was final under N.J. Stat. Ann. § 52:14B-
10(d) in employee's appeal of his termination for insubordination. Belleville v. Coppla, 187 N.J. Super. 147, 453 A.2d
1344, 1982 N.J. Super. LEXIS 960 (App.Div. 1982), criticized by Cliff v. Morris County Bd. of Social Services, 197 N.J.
Super. 307, 484 A.2d 1275, 1984 N.J: Super. LEXIS 1235. (App.Div. 1984).

85. Where race track judges imposed a penalty and disqualification, on a harness race driver who finished first in the
race for his actions during a race, in an appeal of that determination to the racing commission, the final decision of the
commission was required under N.J. Stat. Ann. § 52.'14B-10(d) to include findings of fact and conclusions of law,
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separately stated and based only on the evidence of record at the hearing. Pitts v. Division of New Jersey Racing Com.,
185 N.J. Super. 190, 447 A.2d 1348, 1982 N.J. Super. LEA7S 844 (App:Div. 1982).

86. Because an occupationaLlicense is-in the nature of a property right, any revocation or suspension of a harness
racing driver's license must-comply with the requirements of due process. De Vitis v. New Jersey Racing Com., -202 N.J,
Super. 484, 495 A.2d 457, 1985 N.J. Super. LEX=S 1357 (App.Div. 1985).

87. Reviewing court.held that the Administrative Procedure Act, N.J. Stat. Ann. § 52:14B-10, did not create a
substantive right for a prisoner to have an administrative hearing as to contested prison disciplinary procedures and
sanctions. Muslihuddin .v. Johnson, 990 N.J. Super. LEXIS 89 (Apu.Div. Mar. 20 1990).

88. Health commissioner's decision revokinga nursing home administrator's license for abusive language and
conduct toward her patients was reversed and remanded with directions to the administrative law judge for detalted
findings of basic facts-and a further statement of his reasoning process; his first findings of fact were in a highly
conclusory form which amounted to judgments. State, Dept of Health v. Tegnazian, 194 N.J. Super. 435, 477 A.2d 363,
1984 NJ Super. LEXIS 1020 (App-Div. 1984).
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26 of 41 DOCUMENTS.

LexisNexis (TM) New Jersey Annotated Statutes

*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE *
*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***

*** ANNOTATIONS CURRENT THROUGH JULY 22,2008 **

TITLE 52. STATE GOVERNMENT, DEPARTMENTS AND OFFICERS
SUBTITLE 3. EXECUTIVE AND ADMINISTRATIVE DEPARTMENTS

CHAPTER 14B. ADMINISTRATIVE PROCEDURE AND REGULATORY FLEXIBILITY

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

NJ. Stat. § 52:14B-10.1 (2008)
N

§ 52:14B-10. I. Adjudication of certain contested cases

Any statute, rule or regulation to the contrary notwithstanding, all contested cases, as defined in section 2 of P.L.1968,
c.410 (C.52:14B-2), except those cases in which criminal charges are also filed, arising under the Tenure-Employees
Hearing Law, article 2 of chapter 6 of Title ISA of the New Jersey Statutes, and referred to the Office-of Administrative
Law shall-be adjudicated pursuant to the "Administrative Procedure Act," P.L.1968, c.410 (C.52-.14B-1 et seq.), in an
expeditious and timely manner except as, follows:

a. The discovery process shall begin immediately upon the notice of the referral of the case to the Office of
Administrative Law and a discovery request shall!be initiated by transmitting the request to a receiving party within 30
days of receipt of the notice of referral. Answers to a discovery request shall be made within 30 days of the receipt of

-the-request,- except-that if the discovery is-available onty-by-motion, -the answer-shafllbe-due within30 days0of-receipt of
an-order granting-the motien. AdditionaLdiscovery shall:be-permitted by motion or upon-the eonsent of the-patties, but
shall be-filed with the administrat-i-velaw-judge within 10 days of thefiling-of the answers to-interrogatories. The
administrative lawjudge may extend discovery time by no more than 30 days for disputes over sufficiency, completion
or other just cause.

b. The pre-hearing conference shall be held within 30 days of the referral of the case to the Office of Administrati'ýe

Law.

c. The hearing shall be held within 30 days after the end of the discovery period.

d. Transcripts if ordered by-the parties shall be provided within 15 days of the conclusion of the hearing and all
briefs shall be-submitted to the Administrative Law Judge within 30 days of the conclusion of the hearing or receipt of
the transcripts by the parties, whichever is later.

HISTORY: L. 1998, c. 42, § 1, eff. June 30, 1998.

LexisNexis 50 State Surveys, Legislation & Regulations

Administrative Procedures
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27 of 41 DOCUMENTS

LexisNexis (TM) New Jersey Annotated Statutes-

*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***

*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3), ***
*** ANNOTATIONS CURRENT THROUGH JULY 22,2008 ***

TITLE 52. STATE GOVERNMENT, DEPARTMENTS AND- OFFICERS
SUBTITLE -3. EXECUTIVE AND ADMINISTRATIVE DEPARTMENTS

CHAPTER 14B. ADMINISTRATIVE PROCEDURE AND REGULATORY FLEXIBILITY

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 52:14B-11 (2008)

§ 52:14B-l1. Revocation, refusal to'renew license, hearing required; exceptions.

No agency shall revoke or refuse to renew any license unless it has first afforded the licensee an opportunity for
hearing in conformity with the provisions of this act applicable to contested cases. If a -licensee has, in accordance with

* law and agency rules, made timely and sufficient application for a renewal, his license shall not expire until-his
application has been finally determined by the agency. Any agency that has authority to suspend a-license without first
holding a hearing shall promptly upon-exercising such authority afford the licensee an opportunity for-hearing in
conformity with the provisions of this act.

This section shall not apply (1) where a statute provides that an agency is not required to grant a hearing in regard
to revocation, suspension or refusal-to renew a license, as the case may be; or (2) where the agency is required by any
law toie-voke, suspend or-refuse to renew~a-Iicense, as the case may be; without:exercising-an_-ydiscretion-in the-matter,
-on thezbasis~of~ajudgrnent-of a court of competent jurisdiction; or (3)-where the -su-spensionwor&_fusal to-renewisbased
solely upon failure of-the. licensee-to maintain-insurance coverage-as required by any-law or regulation; or-(4) where the
suspension or r efusal-toxenew a motor vehicle registration is based upon the failure of the vehiile to be presented for
inspection or to satisfy the inspection requirements of chapter 8 of Title 39 of the Revised Statutes.

]JIISTORY: L. 1968, c. 410, § It; amended 1995, c. 112, § 36.

NOTES:

Administrative Code:

I .-N.J.A.C. 7:14A-2.8, CHAPTER 14A. POLLUTANT DISCHARGE ELIMINATION SYSTEM, Administrative
continuation of permits.

2. N.J.A.C. 7.;26-2.7, CHAPTER 26. SOLID WASTE, Duration of the permit; permit renewal requirements;
continuation of an expiring permit and transfer of an existing permit.

LexisNexis (R) Notes:

OPINIONS OF ATTORNEY GENERAL

1. FORMAL OPINION No. 22-- 1979,1979 N.J. AG LEXIS 6.

CASE NOTES

1. Physician whose license was revoked after he entered a guilty plea to a federal conspiracy charge, in a case in
which he argued that he had no actual guilty knowledge of his wife's financial improprieties involving the practice's
pension fund, was entitled to a plenary hearing on whether~his license should be revoked for having committed a crime
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involving moral turpitude. In re Fanelli, 174 N.J. 165, 803 A.2d 1146, 2002 NJLEXIS 1109, 29 Employee Benefits
Cas. (BNA) 1155 (2002).

2. The trial court erred in affirming a decision of the state board of medical examiners which revoked the
physician's license under N.J. Stat. Ann. § 45:1-21 after he pled guilty to an offense-that arguably implicated moral
_turpitude; pursuant to N.J. Stat. Ann. -§ 52:14B-11 and N.J. Stat. Ann. § 52:14B-2(b), the.physician had a right to a
plenary hearing at which he would be allowed to present evidence. In re Fanelli, 174 NJ. 165, 803 A.2d 1146, 2002
N.J. LEXIS 1109, 29 Employee Benefits Cas. (BNA) 1155 (2002).

3. Department of Health and Human Services' denial of hospital's application for renewal of its low-risk cardiac
catheterization license without conducting a hearing to contest that refusal was improper as N.J. Stat. Ann. § 52:14B-11
reflected a legislative determination that a licensee had to be afforded an opportunity for a hearing to contest a refusal to
renew its license; an administrative agency could not deprive a licensee of-that _ight by requiring, as a condition of
initial licensure, that the licensee waive its right to hearing if the agency decidednot to renew the license. Christ Hosp.
v. Lrepartment of Health & Senior Servs., 330 NJ. Super: 55, 748 A.2d 1156, 2000 N.J. Super. LEXIS 160 (App.Div.
2000).

4'Foundry was entitled to an adjudicatory administrative hearing pursuant to the Administrative Procedure Act
(APA), N.J. Stat. Ann. § 52:14B-11, before New Jersey Department of Environmental Protection revoked a temporary
operating certificate issued pursuant to the Air Pollution Control Act-(APCA), N.J. Stat. Ann. § 26:2C-9.2(c)(3) because
rfuthir in the APCA defined "lieefi d-a eitifiate was conmidere-d -a l c ms•under the APA, N.J. Stat. Ann. §-52:14B-2(0, and because the Department had routinely renewed the temporary certificate for over three years; thus, the
foundry-had been issued a form of approval and license that permitted it to operate its business and that permission
could not be summarily revoked without a hearing. New Jersey Dep •t of EnvironmentaLProtection v. Atlantic States
Cast Iron Pipe Co., 241 N.J. -Super. 591, 575 A.2d 895, 1990 N.J. Super. LEXIS 205 (App.Div. 1990%.

5. Where a statute-does not specifically provide that a hearing is not required when an agency:decides to revoke-,
suspend, or refuse to renew a license, then a hearing may be provided under the New Jersey Administrative Procedure
Act, pursuant to N.J. Stat. Ann. § 52.-14B-1 1. New' Jersey Dep't ofEnvironmental Protection v. Atlantic States Cast Iron
Pipe Co., 241 N.J. Super. 591, 575 A.2d 895, 1990 N.J. Super. LEXNS 205 (App.Div. 1990).

6. Foundry -was entitled to an ad-udicatory administrative hearing pursuanttoýthe:Administrative-Procedure Act
.(JAPA), N.J. Stat.-Ann. § 521'1.4B- 141,]before-New JerseyADepartment of-Environmental2.Protection revoked a temporary
operating-certificate issued pursuant-to the Air Polhttion Control Act-(ARCA),N.J.-Stat. Ann.-§ 26:2C-9.2(c)(3) because
nothing in the APCA-defined "license," and a certificate was considered a license under the APA, N.J. Stat.Ann. §
52: 14B-20W, and because the Department had routinely renewed the temporary certificate for over three years; thus, the
foundry had been issued a form of approval and license that permitted it to operate its business and that permission
could not be summarily revoked without a hearing. New Jersey Dep't ofEnvironmental Protectfon v. Atlantic States
-Cast-Iron Pipe Co., 241 N.J. Super. 591, 575 A.2d 895, 1990 N.J. Super..LEXIS 205 (App.Div. 1990).

7. Temporary operating certificate issued, to a foundry by the Department of Environmental Protection (DEP)
pursuant to N.J. Stat. Ann. § 26:2C-9.2(c)(3) that was continuously renewed thereafter constituted-a license in which the
foundry had a property interest, thereby entitling it to an administrative hearing pursuant toNJ. Stat. Ann. § 52:14B-11
prior to a final DEP decision not to renew the temporary operating certificate or not to grant a-full five-year operating
certificate. New'Jersey Dep't of Environmental Protection v. Atlantic States Cast Iron Pip'e:Co., 241 N.J. Super. 591,
575 A.2d 895, 1990 N.J. Super. LEXIS 205 (App.Div. 1990).

8. Temporary operating certificate issued to a foundry by the Department of Environmental Protection (DEP)
pursuant to N.J. Stat. Ann. § 26:2C-9.2(c)(3) that was continuously renewed thereafter-constituted a license in which the
foundry had a property interest, thereby entitling it to an administrative hearing pursuant to NJ. Stat. Ann. § 52:14B-11
prior to a final DEP decision not to renew the temporary operating certificate or not to grant a full five-year operating
certificate. New Jersey Dep't of Environmental Protection v. Atlantic States Cast Iron Pipe Co., 241 N.J. Super. 591,
575 A.2d 895, 1990 NJ. Super. LEXIS 205 (App.Div. 1990).

9. Temporary operating certificate issued to a foundry by the Department of Environmental Protection (DEP)
pursuant to N.J. Stat. Ann. § 26:2C-9.2(c)(3) -that was continuously renewed thereafter constituted a license in which the
foundry had a property interest, thereby entitling it to an administrative hearing pursuant to NJ. Stat. Ann. § 52:14B-11
prior to a final DEP decision not to renew the temporary operating certificate or not to grant a full five-year operating
certificate. New Jersey Dep't of Environmental Protection v. Atlantic States Cast Iron Pipe Co., 241 N.J. Super. 591,
575 A.2d 895, 1990 NJ Super. LEXIS 205 (App.Div. 1990).



Page 163
N.J. Stat. § 52:14B-1-1

10. In'an action brought by a citizen's group against a corporation alleging violations of the Federal Water Pollution
Control Act, 33 U.S.C.S. § 1365, under a permit issued pursuant to N.J. Stat. Ann. § 52:14B- 11 and N.J. Admin. Code §
7"14A-2.3, all allegations not included in the statutory notice to the corporation prior to commencing the suit were
dismissed on summary judgment. Public Interest Research Group v. Hercules, Inc., 830 F- Supp. 1525, 1993 U.S. Dist.
LEXIS 9486, 36 Env't Rep. Cas. (BNA).1833, 24 EnvtL. L. Rep. 20270 (D.N.J. 1993), affirmed in part and reversed in
part by 50 F.3d 1239, 1995 U.S. App. LEXMS 6619, 40 Env't Rep. Cas. (BNA) 1385, 25 Envtl. L. Rep. 20684 (3d Cir. NJ.
1995).

11. Refining company issued a permit under NJ. Stat. Ann. § 52:14B-1 1, failed to establish the affirmative defenses
of wbypass" and "upset" or a material issue of fact regarding the daily-maximum-violations left off the refining
company's discharge monitoring reports and pH levels over the permit requirements in anraction brought by
environmental groups for violations of the Federal Water Pollution Control Act. Public Interest Research- Group v.
United States Metals Refining Co., 681 F. Supp. 237, 1987 U.S. Dist. LEXIS 13392, 26 Env't Rep. Cas. (BNA) 2004, 18
Envtl. L. Rep. 21253 (DW.J. 1987).

12. The trial court erred in affirming a decision of the state board of medical examiners which revoked the
physician's license under N.J. Stat. Ann. § 45:1-21 after he pied guilty to an offense that arguably implicated moral
turpitude; pursuant to N.J. Stat. Ann. § 52:14B-11 and N.J. Stat. Ann. § 52:14B-2(b), the physician had a right to a
plenary hearing at which he would be allowed to present evidence. In re Fanelli, 174 N.J 165, 803 A.2d 1146, 2002
NJ. LEU$S109, -29-E-rnKloyeeB~aiefiis-Chs_ (BNA) 11-5 (2002).

13. Foundry was entitled to an adjudicatory administrative hearing pursuant to the Administrative Procedure Act
(APA), N.J. Stat. Ann- § 52:14B-11, before New Jersey Department of Environmental. Protection revoked-a temporary
operating certificate issued pursuant to the Air Pollution Control Act (APCA), N.J. Stat. Ann. § 26:2C-9.2(c)(3) because
nothing in the APCA defined "license," and a certificate was considered a license under the APA, N.J. Stat. Ann. §
52:14B-2(69, -and because the Department had routinely renewed-the temporary-certificate for over three years; thus, the
foundry had been issued a form of approval and license that permitted it to operate its business and that permission
could not be summarily revoked without a hearing. New Jersey Dep't of Environmental Protection v. Atlantic States
Cast Iron Pipe Co., 241 N.J. Super. 591, 575 A.2d 895, 1990 N.J. Super. LEXIS 205 (App.Div. 1990).

14; Where a-State Commissioner of Transport.ation -suspended-contractors' bids, under the authorit•yof N.J. Stat.
Ann: § 27.:7-35- afterithe contractors-were indicted on criminal charges-ttie suspensions-were proper; N.J-:Stat. Ann; §
52:14B'- 11 of the Administrativ&Procedare Act did-not negate the power of suspensionj,-because the Commissioner had
the authority to suspend a license without first holding a--hearing. Trap Rock lndus, v. Kohl, 59 NJ. 471, 284 A.2d 161,
19.71 NJ. LEXIS 202 (1971), writ of certiorari denied by 405 U.S. 1065, -92-S. Ct. 1500, 31 L. Ed.2d 796, 1972 U.S.
-LEXIS 2920 (1972), questioned by Waste Conversion v. Sims, 868 F. Supp. 643, 1994 U.S. Dist. LEXIS 16503 (D.NJ.
1994).. -
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TITLE 52. STATE GOVERNMENT, DEPARTMENTS• AND OFFICERS
SUBTITLE 3. EXECUTIVE AND ADMINISTRATIVE DEPARTMENTS

CHAPTER 14B. ADMINISTRATIVE PROCEDURE AND REGULATORY FLEXIBILITY

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. §52:14B-12 (2008)

§ 52:14B-12. Administrative review

Whenever under statute or agency rule there is' a mode of administrative review within an agency, such review shall
remain unimpaired and any judicial review- shall ýbe from-the final action of the agency. The administrative review
within the agency need not comply with the requirements for the conduct of contested' cases.

-HISTORY: L. 1968, c. 410,1 2.

NOTES:

-Administrative Code:

1. N.J.A.-C. 7:1-1.4, CHAPTER 1. DEPARTMENT-ORGAN IZ-ATION, Effectof delegation of authority.

2. N.JA.C. 7:3-4.2, CHAPTER 3. FORESTRY, Application procedure.

3. N.J.A.C. 10: 6, CHAPTER 6. HEARINGS, 10,Chapter 6 - Chapter Notes.

LexisNexis (R) Notes:

LAW REVIEWS & JOURNALS'

1. 18 Seton HallLegis. J. 59, FIXING THE FISCAL POLICE AND FIRETRAP: A CRITIQUE OF NEvV
JERSEY'S COMPULSORY INTEREST ARBITRATION ACT.
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TITLE 52. STATE GOVERNMENT, DEPARTMENTS AND OFFICERS
SUBTITLE 3 EXECUTIVE AND ADMINISTRATIVE DEPARTMENTS

CHAPTER 14B. ADMINISTRATIVE PROCEDURE AND REGULATORY FLEXIBILITY

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 52.-14B-13 (2008)

§ 52:14B- 13. Effect of act on prior proceedings

Nothing in this act shall be deemed to affect any agency proceeding initiated prior to the effective date hereof.

MISTORY: L. 1968, c. 410,-13.
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CHAPTER 14B. -ADMINISTRATIVE PROCEDURE AND REGULATORY FLEXIBILITY'-

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J :Stat. § 52:14B-14 (2008)

§ 52:14B-14. Severability

If any provision of this act or the application thereof to any person or circumstance is held invalid, such invalidity
shall not affect other provisions-or applications ofthe act which can be given effect without the invalid provision -or
application and to this -end -the provisions of this act are declared to be severable.

HIS-TORY: L. 1968, c. 410, 14.

NOTES:

Administrative-Code:

1. N.JA. C 3.21-L-5, CHAPTER 21. CREDIT UNIONS, Removal of desienation.
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GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 52d4B-15 (2008)

§ 52:14B-15. General repealer

All acts and parts of acts which are inconsistent with the provisions of this act are, to the extent of such inconsistency,
hereby repealed; but such repeal shdIl not affect pending-proceedings.

HISTORY: L. 1968, c. 410, 15.
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TITLE 52-. STATE GOVERNMENT, DEPARTMENTS AND OFFICERS-
-SUBTITLE 3. EXECUTIVE AND ADMINISTRATIVE DEPARTMENTS

CHAPTER 14B_ ADMINISTRATIVE PROCEDURE AND REGULATORY FLEXIBILITY

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat- § 52:14B-16 (2008)

§ 52:14B-16. Short title

This~act shall be-known and may be cited as the "New Jersey Regulatory Flexibility Act."

HISTORY: L. -1986, c. 169, 1, eff. Dec. 4, 1986.

NOTES:

Administrative Code:

1. N.JA•4C. 13:46-4.1-4, CHAPTER 46._RULES GOVERNING BOX-ING, EXTREME-WRESTLING AND
-SPARRING-EXHiBITIONS AND PERFORMANCES, Procedures-for licensure.-
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GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 52:14B-17 (2008)

§ 52:14B-17. "Small business" defined

As used in this act, "small-business" means any business which is resident in this State, independently owned and
operated-and not dominant in its field, and which employs fewer than 100 full-time employees.

HR-,ISTORY: L. 19i6, c- 169, 2, eff..Dec. 4, 1986.
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NJ. Stat § 52:14B-18 (2008)

§ 52:14B-18. Approaches

In developing and proposing a rule for adoption, the agency involved shall utilize approaches which will accomplish
the objectives of applicable statutes while minimizing any adverse economic impact of the proposed rule on small
businesses of different types and of differing sizes. Consistent writh the objectives Of applicable statutes, the agency shall
utilize such approaches as:

a. The establishument of differing compliance or reporting requirements or timetables that take into account the
resources available to small businesses;

b. The use of performance rather than design standards; and

-c.An-exemption-from coverage by the. rule, or-by anyepart thereof,_for-small businesses so long-as the public health,
safety,-or general -welfare-is nol endangered.

HISTORY: L. 1986, c.-69, 3, eff. Dec. 4, 1986.
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NJ. Stat. §-52:14B-19 (2008)

§ 52:14B-19. Regulatory flexibility analysis

Inproposing a rule for adoption, the agency involved shall issue- a regulatory flexibility analysis regarding the rule,
which shall be included in the notice of a proposed ruleas required by subsection (a) of section 4 of P.L 1968, c. 410
(C. 52.14,B-4). Each regulatory flexibility analysis shall contain:

a. A description of the types and an estimate of the number of small businesses to which the proposed rule will
apply;

b. A description of the reporting, record-keeping and other compliance requirements being proposed for adoption,
and the kinds of professional services that a small business is likely to need in order to comply with the requirements;

c.-An estimate of-the initial canital. costs-and an estimate of.the annual cost of complying with-the rule, 'with an-
indication, of-any likelyvariation in the costs-for-.smalLbiiginesse-s-of differenttypes and of-differing sizes; and

d. An indication of-how the rule, as proposed foradoption, is designed to minimize any adverse economic impact of
the proposed rule on small businesses.

This section shall not apply to any proposed-rule which the agency finds would not impose reporting, record-
keeping, or other compliance requirements on small businesses. The agency's finding and an indication of the basis for
its finding shall be included in the notice of a proposed rule as required by subsection (a) of section 4 of P.L. 1968, c.
410 (C. 52.:14B-4).

HISTORY: L. 1986, c. 169, 4, eff. Dec. 4, 1986.

NOTES:

Cross References:

Adoption, amendment, repeal of rules, see52:74B-4.
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N.J. Stat. § 52:14B-2-0 (2008)

§ 52:14B-20. Considered one rule

In order to avoid duplicative action, an agency may consider a series of closely related rules as one rule for the
purposes of complying with section 4 of-this act.

IIISTORY: L. 1986, c. 169, 5, eff.Dec. 4, 1986.
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N.J. stat. § 52:14B-21 (2008)

§ 52:14B-21. Description of effects of rule

In complying with the provisions of section-4 of this act, an agency may provide either a quantifiable or numerical
description of the effects of a proposed rule-or more general descriptive statements, if quantification is not practicable or
reliable.

HISTORY: L. 1986, c. 1-69, 6, eff. Dec. 4, 1986..-

LexisNexis 50 State Surveys, Legislation & Regulations

Administrative-Procedures



Page 174
N.J. Stat. § 52:14B-22

38 of 41 DOCUMENTS

LexisNexis (TM) New Jersey Annotated Statutes

*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***
***-FlRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***

** ANNOTATIONS CURRENT THROUGH JULY 22,2008 ***

TITLE 52. STATE GOVERNMENT, DEPARTMENTS AND OFFICERS
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N.J. Stat. § 52:14B-22 (2008)

§ 52:14B-22. State policy to reduce confusion, costs in complying with State regulations

It is the declared policy of the State to reduce, wherever practicable, confusion and costs involved in complying witth
State regulations.- Confusion and- costs- are increased when there are multiple regulations of various governmental
entities imposing unwarranted differing-standards in the same area of regulated activity. It is in the public-interest that
State agencies consider applicable federal standards when adopting, readopting or amending regulations with analogous
federal counterparts and determine-whether these federal standards sufficiently protect the health, safety and welfare of
New Jersey citizens.

HISTORY: L. 1995, c. 65, § 1.
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TITLE 52. S-TATE GOVERNMENT, DEPARTMENTS AND OFFICERS
SUBTITLE 3. EXECUTIVE AND ADMINISTRATIVE DEPARTMENTS
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Ni.J. Stat. § 52:14B-23 (2008)

§ 52:14B-23. Administrative agency standards, statement relative to federal requirements

On or after the effective date of this act, each administrative agency that adopts, readopts or amends any rule or
regulation described in section 3 of this act shall, in addition to all the requirements imposed by- existing law and
regulation, include-as part of the initial publication and all subsequent publications of such rule or regulation, a
statement as to whether the rule or regulation in question contains any standards or requirements which exceed the
standards or requirements-imposed by federal law. Such statement shall include a discussion of the policy reasons-and a
cost-benefit analysis that supports the agency's decision to impose the standards or requirements and also supports the
fact that the State standard or requirement to be imposed is achievable undercurrent technology, notwithstanding the
federal government's determination that lesser standards or requirements are appropriate.

HISTORY:3L- 1995; c. 65, § 2.

-LexisNexis (R) Notes:

CASE NOTES

1. First-ever regulations of the New Jersey Department of Environmental Protection (DEP), controlling mercury
emissions-from iron and steel melters -- the largest single source of atmospheric mercury emissions in.New Jersey -
were upheld in an action brought by a steel manufacturers association and a mini-mill owner and-operator; inter alia, the
DEP provided a federal standards analysis as required by the Administrative Procedures Act, N.J. Stat. Ann. § 52:14B-
23 and NJ. Stat. Ann. § 52:14B-24. In re Amendments and New Regulations at N.J.A.C. 7:27-27.1, 392 N.J. Super. 117,
920 A.2d 111, 2007 NJ. Super. LEXIS-109 (App.DiPý. 2007).

2. First-ever regulations of the New Jersey Department of Environmental Protection (DEP), controlling mercury
emissions from iron and steel mnelters -- the largest single source of atmospheric mercury emissions in New Jersey --
were upheld in an action brought by a steel manufacturers association and a mini-mill owner and operator; inter alia, the
DEP provided a federal standards analysis as required by the Administrative Procedures Act, N.J. Stat. Ann. § 52:14B-
23 and N.J. Stat. Ann. § 52:14B-24. In re Amendments and New Regulations at NJA. C. 7.:27-27.1, 392 N.J. Super. 117,
920 A,2d 111, 2007 N.J. Super. LEXIS 109 (App.Div. 2007).

LexisNexis 50 State Surveys, Legislation & Regulations

Administrative Procedures



Page 176
N.J. Stat. § 52:14B-24

40 of 41 DOCUMENTS

LexisNexis (TM) New Jersey Annotated Statutes

*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***
*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50) & J.R. 3) ***

* ANNOTATIONS CURRENT THROUGH JULY 22, 2008 ***

TITLE 52. STATE GOVERNMENT, DEPARTMENTS AND OFFICERS
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GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 52:14B-24 (2008)

§ 52:1413-24. Applicability of act relative to federal requirements

This act shall apply to any rule or regulation that is adopted, readopted or amended under the authority of or in order
to implement, comply with or participate in any program established under federal-aw or under a State statute that
-incorporates or refers to federal law, federal standards or federal requirements.

HISTORY'L. 1995, c. 65, § 3.

LexisNexis (R) Notes:

CASENOTES

1. First-ever-regtrlatinns-of the NewJersey-Department of-Environmental-P-rolection (DEP-), controllng mercury
emissions from iron-an&-steel melters -- the largest-simgle-source of atmospheric mercury-emissions-in-New k-rsey--
-were upheld in an action brought by a steel manufacturers association and a mini-mill owner and operator; -inter alia, the
DEP provided a federal standards analysis asrequired by the Administrative Procedures-Act, N.J. Stat. Ann. § 52:14B-
23 andLN.J. Stat. Ann. § 52J14B-24. In re Amendments and NewRegulations at N.J.A.C. 7:27-27.1, 392 N.J. Super. 117,
920 A.2d 111, 2007 N.J. Super. LE=S 109 (App.Div. 2007).

-2. First-ever regulations of the New Jersey Department of Environmental Protection (DEP) controlling mercury
emissions from iron and steel melters -- the largest single source of atmospheric mercury emissions in New Jersey --
were upheld in an action brought by a steel manufacturers association and a mini-mill owner and operator; inter alia, the
DEP provided a federal standards analysis as-required by the Administrative ProceduresAct,_J. Stat. Ann. § 52:14B-
23 and N.J. Stat. Ann. § 52:14B-24. In re Amendments and New Regulations at N.J.A C. 7:27-27.1, 392 N.J. Super. 117,
920 A.2d 111, 2007 N.J. Super- LEXS 109 (App.Div. 2007).
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N.J. Stat. § 52:14B-25 (2008-)

§ 52:14B-25. Definitions relative to certain mandate requirements, procedures for small municipalities

a. For the purposes of this section:

"State mandate" means a program, service or activity that-is to be performed or implemented by a local unit for or
on behalf of its residents, which results in an added net cost to the -local unit, and which is mandated in any statute
enacted by the Legislature either prior to or after the effective date of this act. A "state mandated program" shall not
include the following: any activity pertaining to a statute carrying criminal penalties; any mandate required by or arising
from a court order or judgment; any program or service which is provided at local option under permissive State laws,
rules, regulations or orders; any program which is required by private, special or local laws pursuant to Article IV,
Section VI1, paragraphs 8 and 10 of the State Constitution; any program required by or arising from an executive order
of the Govemormin exercising emergency-powers granted by law; or any program mandated by. federal law, rule,
regulation-or order.

"Small municipality" shall mean a municipality that has a-limited population or geographic area according to
criteria promulgated by the Director of the Division of Local Government Services in the.Department of Community
Affairs.

b. In developing and proposing a rule for adoption, the agency involved shall utilize approaches-which will
accomplish the objectives of applicable statutes while minimizing any adverse economic impact of the proposed rule on
small municipalities. Consistent with the objectives of applicable statutes, the agency shall utilize such approaches as:

(1) The establishment of differing compliance or reporting requirements or timetables that take into account the
resources available to small municipalities;

-(2) The use of performance rather than design standards; and

(3) An exemption from coverage by the rule, or by any part thereof, for.small municipalities so long as the public
health, safety, or general welfare is not endangered, or if an exemption is not a possibility, the use of alternative methods
of implementing the requirements of the rule.

c. In proposing a rule for adoption, the agency involved shall issue a State mandate flexibility analysis regarding the
rule, which shall be included in the notice of a proposed rule as required by subsection (a) of section 4 of P.L. 1968,
c.410 (C.52:14B-4). Each State mandate flexibility analysis shall contain:

(1) An estimate of the number of small municipalities to which the proposed rule will apply;

(2) A description of the reporting, record-keeping and other compliance requirements being proposed for adoption,
and the kinds of professional services that a small municipality is likely to need in order to comply with the
requirements;

(3) An estimate of the annual cost to a small municipality of complying with the rule; and
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(4) An indication of how the rule, as proposed for adoption, is designed to minimize any adverse economic impact
of the proposed rule on small municipalities.

d. This section shall not apply to any proposed rule which-the agency finds would not impose reporting, record-
keeping, or other compliance requirements on small municipalties. The-agency's finding and an indication of the basis
for its finding shall be included in the notice of a proposed rule as required by subsection (a) of section 4 of P.L.1968,
c.410 (C.52:14B-4).

e. In order to avoid duplicative action, an agency may consider a series of closely related rules as one rule for the
purposes of complying with the requirements of this section.

f. In complying with the provisions of this section, an agency may provide either a quantifiable or numerical
description of the effects of a proposed rule or more general descriptive-statements, if quantification is not practicable or
reliable.

HISTORY-L. 2001, c. 342, § 13, eff. Jan 5, 2002.
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State of New Jersey
STATE ETHIcs COMMISSI6N

Jon S. Corzine PO Box*082 Paula A. Franzese, Esq.
Governor Trenton, NJ 08625-0082 Chair

www.ni.gov/l1taLethics
Rita L. Strmensky, Esq.

Executive Director

Tel. (609) 292-1892
.(888) 223-7355 in NJ
Fax: (609) 633-9252

Email: ethics@ethics.state.nj.us

UNIFORM ETHICS CODE

FOREWORD

Pursuant to N.J.S.A. 52:13D-23, the State Ethics Commission has adopted this Uniform
Ethics Code to govern and guide the conduct of State officers and employees and special State
officers and employees in State agencies in the Executive -branch of State Government.

The Uniform EthicgsCode-slhallbe-the-primary..ode-of ethics- for Stateagencies. It-shall
be supplemented-by an agency code -of ethics formulated with respect to the particular needs and
problems of the agency to which said code is to apply. Each agency, in consultation with the
Attorney General's Office, must-review its enabling legislation to ensure that any agency-
specific conflicts provisions are included in any supplemental agency code. An agency- code
must be approved by the Commission.
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UNIFORM ETHICS CODE

FOREWORD

Pursuant to N.J.S.A. 52:13D-23, the State Ethics Commission has adopted this Uniform
Ethics Code to governand guide the conduct of State officers and employees and special State
officers and employees in State agencies in the Executive branch of State Government.

The Uniform-E.thics-Code-shall be-the-primary code-of ethics for State-agencies. -Itshall
be supplemented by an agency-code of ethics formulated with respect to the particular needs and
problems of the agency to which said code is to apply. Each agency, in consultation with the
Attorney General's Office, -must review its enabling legislation to ensure that any agency-
specific conflicts, provisions, are included in any supplemental agency code. An agency code
must be approved-by the Commission.
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I. DEFINITIONS

As used in this Uniform Ethics Code, and unless a different meaning clearly appears from the
context, the following terms shall have the following meanings.

"Commission" means the State Ethics Commission, established in but not of the Department of

Law and Public Safety pursuant to N.J.S.A. 52:13D-21.

"Conflicts La-w"m-eans the New Jersey Conflicts of Interest Law, N.J.S.A. 52:13D-12 et seq.

"Ethics Liaison Officer" means the individual(s) designated by the agency head to assist the
State Ethics Commission in implementing and enforcing the Conflicts Law and related- ethics
codes.

"Event" means a meeting, conference, seminar, speaking enagement, symposium, training
couirse ground.br-ea ing, ribb-on-cufing, -meal, open house, cocktail party, fundraiser, holiday
party, social function, or similar event that takes place away from the State official's work
location, is sponsored or co-sponsored by a supplier or a non-State- government source and the
invitation for which is extended to the State official because of his or her official position.

"Gift" means any fee, commission, service, compensation, gratuity, or other thing of value of
any kind. If an item has more than a nominal monetary value, it will be characterized as a gift.
A gift includes admission to an event for which a- member of the general public would be
charged, a meal, transportation, or offer of employment.

"Head of a State agency" -means, imtihe-ease .of the -Executivebranch--of government, -except with
respect to interstate agencies, the department head or, if the agency is not assigned to a
department, the Governor.

"Immediate Family Member" means an individual's spouse, child, parent or sibling residing in
the same household. N.J.S.A. 52: 13D-13(i).

"Interest" means (1) the ownership. or control of more than 10% of the profits or assets of a firm,
association, or partnership, or more than 10% of the stock in a corporation for profit other than a
professional service corporation -organized under the "Professional Service Corporation Act,"
P.L. 1969, c. 232 (C. 14A: 17-1 et seq.); or (2) the ownership or control of more than 1% of the
profits of a firm, association, or partnership, or more than 1% of the stock in any corporation,
which is the holder of, or an applicant for, a casino license or in any holding or intermediary
company with respect thereto, as defined by the "Casino Control Act," P.L. 1977, c. 110 (C.
5:12-1 et seq.). The provisions of this act governing the conduct of individuals are applicable to
shareholders, associates or professional employees of a professional service corporation
regardless of the extent or amount of their shareholder interest in such' a corporation.

"Interested party" means: 1. Any person, or employee, representative or agent thereof, who is or
may reasonably be anticipated to be subject to the regulatory, licensing or supervisory authority
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of the State official's agency; 2. Any supplier, or employee, representative or agent thereof; 3.
Any organization that advocates or represents the positions of its members to the State official's
agency; or 4. Any organization a majority of whose members are as described in paragraphs 1
through 3 above.

"Person" means any natural person, association or corporation.

"Published- work" means any tangible medium of expression, including, but not limited to,
literary, pictorial,_graphic-and sculptural matter; sound recordings; and software. N.J.A.C. 19:6T-
6.2.

"Relative," as used in section XIII, means an individual's spouse, and the individual's or his/her
spouse's parent, child, sibling, aunt, uncle, niece, nephew, grandparent, grandchild, son-in-law,
daughter-in-law, stepparent, stepchild, stepbrother, stepsister, half-brother, or half-sister, whether
the relative is related to the individual or the individual's spouse by blood, marriage-or-adoption;

"Special State officer or employee" means (1) any person holding an office or employment in a
State agency, excluding an interstate agency, for which office or employment-no compensation is
authorized or provided by law, or no compensation other than a sum in reimbursement of
expenses, whether payable per diem or per annum, is authorized or provided by law; (2) any
person, not a member of the Legislature, holding a part-time elective or appointive office or
employment in a State agency, excluding an interstate agency, or (3) any person appointed as a
New Jersey member to an interstate agency the duties of which membership are not full-time.

"State agency" -means any--of the principal-departments in -the Executive branch of the-State
Government,-and-any-division, board, -bureau, office, commission or other instrumentality within
or created by such department, and, to the extent consistent with law, any interstate agency to
which New Jersey is a party and any independent State authority, commission, instrumentality-or
agency. A county or municipality shall not be deemed an agency or instrumentality of the State.

"State officer or employee" means any person, other than a special State officer or employee (1)
holding an office -or employment in a State agency, excluding an interstate agency, other than a
member of the Legislature or (2) appointed as a New Jersey member to an interstate agency.

"Supplier" means -any person that is providing or is seeking to provide or. may -reasonably be
expected to provide goods and/or services to the State officer or employee's or special State
officer or employee'.s agency, including, but not limited to, consultants, vendors and lessors.

"Unclassified office or position" means any office or position in the unclassified service of the

civil service of the Executive branch of State government.

II. GENERAL STANDARDS OF CONDUCT

It is essential that the conduct of public officials and -employees shall hold the respect and
confidence of the people. Public officials must, therefore, avoid conduct that is in violation of
their public trust or that creates a justifiable impression among the public that* such trust is being
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violated. Accordingly, State officers and employees and special State officers and employees
shall conform their conduct to the following standards.

1. No State officer or employee or special State. officer or employee should have any interest,
financial or otherwise, direct or indirect, or engage in any business or transaction or professional
activity, which is in substantial conflict with the proper discharge of his/her duties in the public
interest.

2. No State officer or employee or special State officer or employee should engage in any particular
business, profession, trade or occupation which is subject to licensing or regulation by a specific
agency of State Government without promptly filing notice of such activity with the
Commission.

3. No State officer or employee or special State officer or employee should act in his/her official
capacity in any matter wherein he/she has a direc*t -_or_ indir-ec-t personalfinancial interest that
might-reasiabtybe- pecte to impairhis/her objectivity or independence of judgment.

4. No State officer or employee or special State officer or employee should knowingly act in any
way that might reasonably be expected to create an impression or suspicion among the public
-having knowledge of his/her acts that he/she may be engaged in conduct violative of his trust as
a State officer or employee or special State officer or employee.

Misuse of Official Position or Information

5. No-Statezofficer or employee or-special State officer or employee should use or-attempt to use
his/her of-ficial-position to-secure-unwarranted privileges or advanta elor a~antge. for him/herself or others.

6. No State officer or employee or special State officer or employee, shall willfully disclose to any
person, whether or not for pecuniary gain, any information not generally available to members of'
the publiQ which he/she receives or acquires in the course of and by reason of his/her official
duties. No State officer or employee or special State officer or employee shall use for the
purpose of pecuniary gain, whether directly or indirectly, any information not generally available
to members of the public which he/she receives or acquires in the course of and by reason of
his/her official duties.

Representation/Appearance Before a State Agency

7. No State officer or employee, nor any partnership, firm or corporation in which he/she has an'
interest, nor any partner, officer or employee of any such partnership, firm or corporation, shall
represent, appear for, or negotiate on behalf of, or agree to represent, appear for, or negotiate on
behalf of, any person or party other than the State in connection with any cause, proceeding,
application or other matter pending before any State agency. Nothing contained herein shall be
deemed to prohibit any such partnership, firm or corporation from appearing on its own behalf.
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8. No special State officer or employee, nor any partnership, firm or corporation in which he/she
has an interest, nor any partner, officer or employee of any such partnership, firm or corporation,
shall represent, appear for, or negotiate on behalf of, or agree to represent, appear for or negotiate
on behalf of, any person or party other than the State in connection with any cause, proceeding,
application or other matter pending before the particular office, bureau, board, council,
commission, authority, agency, fund or system in which such special State- officer or employee
holds office or employment.

Nothing contained in this section shall be deemed to prohibit any State officer or employee or
special State officer or employee from representing, appearing for or negotiating on behalf of, or
agreeing to represent, appear for, or negotiate on behalf of, any person or -party other than the
State in connection with any proceeding:

i. Pending before any court of record of this State,
ii. In regard to a claim for compensation arising under chapter 15 of Title 34 of the

Revised Statutes (Workers' Compensation), " .
iii. Iiiiinedtio--l -the determination or review of transfer inheritance or estate

taxes,
iv. In connection with the filing of corporate or other documents in the office of the

Secretary of State,
v. Before thefDivision on Civil Rights or any successor thereof,

vi. Before the New Jersey State Board of Mediation or any successor thereof,
vii. Before the New Jersey Public Employment Relations Commission or any

successor thereof,
* viii. Before the Unsatisfied Claim and Judgment Fund Board or any successor thereof

solely~for the -purpose-of filing a-notice of intention punrsuant to P.L.1952, c.174,
s.5 (C.39:6=6-5),or--

ix. Before any State agency on behalf of a county, municipality or school- district, or
any authority, -agency or commission of any thereof except -where the State is -an
adverse party in the proceeding and provided he is not -holding any office or
employment in the State agency in which any such proceeding is pending.

III. ACCEPTANCE OF GIFTS

No State officer or employee or special State officer or employee shall accept-any gift,
favor, service or other thing of value related in any way to the State official's public duties.

Upon the recommendation of the Special Counsel for Ethics Review and Compliance, the
Commission has adopted a zero tolerance policy for acceptance of gifts. (See Report of the
Special Ethics Counsel to the Governor of the State of New Jersey, dated March 14, 2005.)
Accordingly, any gift that is offered to or received by a State officer or employee or special State
officer or employee or, his/her spouse,' immediate family member, partner or associate shall be
immediately reported to the agency's Ethics Liaison Officer ("ELO"). Unless the State officer or
employee or special State officer or employee is permitted to receive the gift or thing of value in
accordance with the Commission's rules on attendance at events (see section IV), no State
officer or employee or special State officer or employee or, his/her spouse, immediate family
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member, partner or associate shall accept, either directly or indirectly, any gift, favor, service or
other thing of value related in any way to the State official's public duties.

The exceptions to.the zero tolerance rules for acceptance of gifts are set forth below.

1. Unsolicited gifts or benefits of triviaI or nominal value, such -as complimentary articles offered to
the public in general, and gifts. received as a result of mass advertising mailings to the general
business public may be retained by the recipient or the recipient's department for general use if
such use does not create an impression of a conflict of interest or a violation of the public trust..
The receipt. of such complimentary articles is not required to be-reported to the ELO.

2. A State officer or employee or special State officer or employee may receive a gift, favor, service
or other thing of value from a vendor under the same terms and. conditions as are offered or made
available to members of the general public.

3. A State employee is permitted to give or receive a gift from a co-worker, a supervisor or a
-subordinate. -The-gift should-not -be excessive or it pfiate-T6 b-Ssiness-eniii-nment.-Such
gift-shall not be reported to the ELO.

4. In accordance with N.J.S.A. 52:13D-24, gift provisions do -not apply to the acceptance of
contributions to the campaign of an announced candidate for elective public office.

The procedures for reporting receipt of a gift are set forth in Appendix A.

IV. ATTENDANCE AT EVENTS

Attendance-at-an event--that-is sponsored or co-sponsored-1byan entity.other than-the State
must be approved by the agency's ELO.

A State employee must complete the form identified as "Request For Approval For
Attendance At Event," prior to-attendance.

A State employee shall not attend an event in his or her official capacity unless a
legitimate State purpose will be served.

Costs associated with attendance at an event shall be paid or reimbursed in accordance
with N.J.S.A. 52:13D-24 and N.J.A.C. 19:61-6.1 et seq.

A State employee is prohibited from accepting honoraria in connection with his/her
attendance or participation at an event. N.J.S.A. 52:13D-24.

A -State employee is prohibited from accepting entertainment, or reimbursement for
entertainment, that is collateral to an event, such as a golf outing, tickets to a sporting event or a
meal taken other. than in a group setting with all attendees present.

The Commission's rules on attendance at an event and the form that must be completed
prior to attendance at an event are set forth in Appendix B.
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V. POLITICAL ACTIVITY

Upon giving notice to the agency ELO, a State employee may be involved in political
activities unless:

1. the State employee is prohibited from such activities by State or federal statute or agency. rule; or

2. the political activity conflicts with the employee's-official duties.

Pursuant to NJ.S.A. 52:13D-14 and N.JS.A. 52:13D-24, a State employee may accept a
contribution to the campaign of an announced-candidate for elective public office provided the
contribution is not known to be given in lieu of a payment that is prohibited by the Conflicts
Law. Further, a State employee is subject to the Department of-Personnel's Administrative Code
provisions governing political activity, N.J.A.C. 4A:10-1.2. Note that a State employee is not
permitted to serve as a campaign treasurer on any campaign that is subject to the jurisdiction of
the Election Law Enforcement Commission.

The Commission's Guidelines on Political Activities and the provisions of N.J.A.C.

4A: 10-1.2 are set forth in Appendix C.

VI. OUTSIDE ACTIVITIES AND BUSINESS INTERESTS

No State officer or employee or special State officer or employee should undertake any
employment or service, whether compensated or not, which might reasonably be expected to
impair his/her objectivity and independence of judgment in the exercise of his/her official duties.

A State officer or employee's-xar.cipation in a-y- serv-ice-, activity or employment that-is-
outside his/her official State duties may be- prohibited -by the Conflicts Law, other State or
Federal law or regulation, or the code of ethics adopted by the employee's agency. Accordingly,
a State officer or employee shall obtain the approval of -the ELO prior to engaging in any of the
following outside activities.

1. Commencement of any business, trade, profession or other compensated employment, including

the acceptance of compensation for a speech or published work;

2. Uncompensated or volunteer work for or with any entity; or

3. Holding office or title in the governing or advisory board of any entity.

Notwithstanding the requirement to disclose outside employment and activities, a State
agency may exempt disclosure of specific kinds of outsideemployment or activities if the agency
is satisfied that such activity or employment does not present a conflict of interest.

A State officer or employee is not permitted to hold employment with, hold an interest in,
or represent, appear for, or negotiate on behalf of a holder of or applicant for a casino license
unless the Commission grants a waiver. A waiver is granted in circumstances where it is
determined by the Commission that such casino activity will not interfere with the
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responsibilities of the State officer or employee and will not create a conflict of interest or the
appearance of such conflict. A special State officer or employee is prohibited from holding an
interest in or representing, appearing for or negotiating on behalf of a holder of or applicant for a
casino license, or any holding or intermediary company with respect thereto, in connection with
any matter. However, a special State- officer or employee without responsibility for matters
affecting casino activity may hold employment with a casino license holder or applicant and, if
so employed, may hold an interest in- or represent, appear for or negotiate on behalf of his/her
casino employer. N.J.S.A..52:131D-17.2(b)

All State officers- and -employees shall complete the Outside Activity Questionnaire
attached to this document as Appendix D, in accordance with the procedures adopted by his/her
agency. These procedures shall, at a minimum, require that each current employee complete the
questionnaire and that each new employee complete the questionnaire upon commencement of,
employment with the agency. The procedures shall also require that a State officer or employee
amend his/her Outside Activity Questionnaire whenever there is- a chang e the emplo-yees
outaida- c-tivity --ofste - em-nl--A S/tate agency shall require disclosure of additional
information regarding the outaside activities of its employees as necessary to address the
particular needs and problems of the agency.

The agency ELO shall review all outside activity questionnaires and determine whether
the outside activity is permissible in accordance with the Conflicts Law, the Uniform Ethics
Code, the agency code of ethics or any other authority. A State officer or employee may appeal
an agency ELO's decision to disapprove an outside activity. Such appeal shall be submitted in
writing to the Commission within 60 days of the employee's receipt of the agency's- decision.
Theappeal shall-cite -the relevant section(s) ofthe-Conflicts Law,-Uniform Ethics Code, agency
-code of=ethics oroGther-authority whikh supports the position-of-the employee that-such outside
activity should be permitted.

Each State agency shall develop a Conflict of Interest questionnaire for special State
officers and employees, of that agency. Each State agency shall develop a process for the review
and retention of both Outside Activity Questionnaires and Conflict of Interest Questionnaires.

The Commission's Guidelines Governing Outside Activities are set forth in Appendix E.

-Blind Trusts

A blind trust may be used, by a State officer or employee, a special State officer or
employee, his/her spouse or domestic partner or dependent children to avoid conflicts situations
caused by financial interests. The trust must conform to the standards set forth in the Blind Trust
Guidelines, Appendix F.

VII. OFFICIAL STATIONERY

Official stationery shall be used only in connection with the State agency's official
business. The limitations on use of official stationery also apply to personal stationery paid for

9



New Jersey Uriiform Ethics Code, September 2006

by an officer or employee if it is imprinted with the agency office or the title of the State officer
or employee.

A State officer or -employee or special State officer may not use. official stationery to
promote a candidate for elective- office, endorse -a State vendor or contractor, express a personal
opinion on a matter that is- not related to his/her official duties, or to promote his/her financial or
other self-interest.

Exceptions: A State officer or employee or special State officer or employee may use
official stationery to -write a letter of recommendation for, -or respond to an inquiry about, a
current or former colleague or employee. These permissible uses are only acceptable so long- as
the use of official stationery does not create an impression that the State officer or employee is
engaged in an unwarranted use of his/her position. For example, it would not be appropriate for a
State employee to -recommend an individual- for inclusion in a program over which the State
employee has supervisory or regulatory authority. In addition, there must be a reasonable
connection between the officer's or employee's official duties and the use andpurpose of the
-letter.

A State agency may not use official stationery to solicit a contribution from any
interested party. Solic-itation_ of any other entity must be reviewed and- approved by the agency's
ELO.

The Commission's Guidelines with respect to the use of official stationery are set forth in

Appendix G.

VIIUI.OST-EMPLOYMENT-ESTRICTIONS

Seeking Future Employment

State officers or employees- who have direct and substantial contact with any interested
parties must refrain from circulating resumes or in any manner seeking employment with those
individuals or entities- while stili in State service. If an employee is solicited for potential
employment by an entity with which he/she has direct and substantial contact, that solicitation
must be disclosed immediately to the employee's management and to the agency's ELO.
Employees who do not have direct and substantial contact with interested parties may circulate
resumes and enter into discussions regarding-potential employment with those individuals or.
entities so long as they avoid any situations that may give rise to an unwarranted advantage. All
employees are cautioned that discussions, interviews, and negotiations shall not take place on
State time.

Solicitation or discussion of employment with regulated entities, or their representatives,
that have a specific cause, proceeding, application or other matter pending before the employee's
agency is not permitted. There may be circumstances when solicitation or discussion. of
employment with respect to regulated entities, or their representatives, could be approved if no
specific cause, proceeding, application or other matter is pending before the agency. These
situations must be reviewed on a case-by-case basis before the employee proceeds with any job-
seeking activities.
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P Lifetime Ban

At no time -subsequent to the termination of his/her office or employment in any State
agency may -a former State officer or employee or special State officer or employee represent,
appear for, negotiate on behalf of, or provide information or services not generally available to
members of the public, or agree- tcr perform any of those activities, for any party other .than the
State in connection with a specific cause, proceeding, application or matter with which the State
officer or em~ployee or special State officer or employee had been substantially and directly
involved at any time during the course of his/her office or employment. N.JS.A. 52:13D-17.
This lifetime ban applies- not only to -the State officer or employee or special State officer or
employee -personally, but -also to the partnership, firm or corporation under the following
circumstances.- (1) if the former State officer or employee or special State officer or employee is
a shareholder, associate or.professional employee of a firm organized as a professional service
corporation or (2) if the former State officer or employee or special State officer or employee
owns or controls more than 10% of the stock of a corporation or more than 10% of the profits or
assets of a firm, association or partnership.

One-Year Ban - Certain State Officials

In accordance with the recommendation of the Special Counsel for Ethics Review and
Compliance, a one-year ban on the activities described in this section shall apply to any head,
deputy head or assistant head of any principal department, board, commission or authority, the
Superintendent of State Police, the Governor's Chief of Staff, Chief of Management. and
Operations, Chief of Policy and Communications, Chief Counsel, Director of Communications,
Policy Counselor, and any deputy or principal administrative. assistant to any -of the-
aforementioned members-of the-staff-ofthe Office of the Governor.

For one year after the termination of the State office or employment of any of the
individuals noted above, he/she shall not represent, appear for, or negotiate on behalf of, or-agree
to represent, appear for, or negotiate on behalf of any person or party other than the State with or
before any officer or employee of the State agency in which he/she served. The provisions of
this subsection shall not apply to any partnership, firm or corporation in which he/she has an-
interest or is employed, or to any partner, officer, director or employee of such partnership, firm
or corporation. Nothing contained in this section shall prohibit a State agency from contracting
with a former State officer or employee to act on behalf of the State.

In addition, -the governor and each head of a principal department in the Executive branch
• are prohibited, for .on'e year after the termination of office or employment, from registering as a
"governmental affairs agent," as that term is defined in N.JS.A. 52:13C-20. N.JS.A. 52:13C-
21.4.

Two-Year Casino Employment Restriction

N.J.S.A. 52:13D-17.2 sets forth post-employment restrictions applicable to State officers
or employees subject to financial disclosure by law or executive order, and State officers or
employees or special State officers or employees with responsibility for matters affecting casino. activities.

11



New Jersey Umiform Ethics Code, September 2006

Such persons are prohibited from holding, directly or indirectly, an interest in, or holding
employment with, a casino licensee or applicant for a casino license for a period of two years
following the termination of their State employment. In addition, such persons may not
represent, appear for, or negotiate on behalf of a casino. This prohibition applies -to any business
entity in which the person holds an interest or is otherwise associated, including the officers or
employees of such business entity. This prohibition applies to the person's immediate- family
members unless granted a waiver by the Commission. See Section XIV, below. N.J.S.A.
52:13D-t17.2(c).

Waivers

In accordance with N.J.S.A. 52:13D-17.2, the Commission may grant an exceptioa from
the above casino- employment restrictions for a person's immediate family member or an
employee who was terminated as a result of a reduction in force, (provided that the-employee did"
not hold a policy-making management position during the five years prior to termination of
employment) whenever it determines that such waiver will not create a conflict of interest or the
,appearance-of aconfikt-ofit--t:.... --

The Commission's Guidelines with respect to Post-Employment-Restrictions are set forth

in Appendix-H.

IX. RECUSAL ON OFFICIAL MATTERS

A State officer or employee or special State officer or employee is required to recuse
him/herself, for one year after commencing State service, on an official matter that involves any
private secter individual, association;, corporation or other entity that employed or did business-
with- the State- officer-or. employee-or special-State officer or employee during the year prior to
the employee's commencement of State service.

A State officer or -employee or special State officer or employee is required to recuse
him/herself on an official matter if he/she had any involvement in that matter, other than on
behalf of the State, prior to commencement of his/her State service.

A State officer or employee or special State officer or employee is required to recuse
him/herself on an official matter if he/she has a financial or personal interest that is incompatible
with the proper discharge-of his/her public duties.

An incompatible personal or financial interest includes, but is not limited to, outside
employment; a debtor/creditor relationship; a fiduciary relationship; a source of income; any
matter pertaining to or involving a relative or cohabitant; a relationship with a person providing
funds, goods or services without compensation; any matter pertaining to or involving a business
associate or business investment; and a leadership role in a professional or trade organization,
which interest might reasonably be expected to impair a State official's objectivity and
independence of judgment in the exercise of his/her official duties or might reasonably be
expected to create an impression or suspicion among the public having knowledge of his or her
acts that he/she may be engaged in conduct violative of his/her trust as a State official.
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.Upon determining that a State official shall recuse him/herself on any matter, the State
official shall execute the recusal in writing, and shall have no involvement with the subject
matter of therecusal. If a State official cannot determine whether he/she should execute a letter
of recusal in any matter, the State official shall contact his/her agency ELO or the Commission
for guidance. A State official shall seek the advice of the State agency's counsel, agency ELO or
the Commission as to the propriety of participation in a matter if any person requests that a State
official recuse him/herself from that matter. Oral advice, followed up by a writing, shall be
provided by the agency's-counsel, the agency ELO or the Commission to avoid delay. Oral
advice shall subsequently be memorialized by a writing or by inclusion in public minutes.

The Commission's regulations governing recusal, N.J.A.C 19:61-7.1 et seq., which

include the required elements for a written recusal, are set forth in Appendix I.

x... CONTRA CTS

With few exceptions, a State employee may not enter into- a contractual -agreement with
-the State.

An-agency head, deputy head or assistant head is prohibited from engaging in any private
business transactions with any employee in his/her agency,

* Limitation on contracting by State officer or employee

Pursuant-to NJ.S.A. 52:13D-197, no-State officer-or empoyee-shalH knowihgly -undertake
or execute, in whole. or in part, any contract, agreement, sale or purchase of the- value of $25.00
or more, made, entered into, awarded or granted by any State agency. The- exceptions to this
prohibition are set forth below. As used in this section, State officer or employee also includes•
his or her partners, any other person for the use or benefit of the State employee or on his or her
-account or any corporation which he/she controls or in which he/she- owns or controls more than
1% of the stock.

--.-Limitation on contracting by special State officer or employee

Pursuant to N.J.S.A. 52:13D-19, no special State officer or employee who has duties or
responsibilities in connection with the purchase or acquisition of property or services by the State
agency where he/she is employed or an officer shall knowingly undertake or execute, in whole or
in part, any contract, agreement, sale or purchase of the value of $25.00 or more, made, entered
into, awarded or granted by that .State agency. The exceptions to this prohibition are set forth
below. As used in this paragraph, special State officer or employee also includes his/her partners,
any other person, for the use or benefit of the special State employee or on his/her account or any
corporation which he/she controls or in which he/she owns or controls more than 1% of the
stock.

*1,
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The restrictions contained above shall apply to the contracts- of interstate agencies to the
extent consistent with law only if the contract, agreement, sale or purchase is undertaken or
executed by a New Jersey member to that agency or by his/her partners or a corporation in which
he/she owns or controls more than 1% of the stock.

Permissible Contracts with the State

(1) With the prior approval of the Commission, a State -officer or employee or special State
officer or employee is permitted to enter into the following:

(a) purchases, contracts, agreements or sales which are made or let after public notice
and competitive bidding or which, in accordance with public bidding laws or regulations
applicable to other State agencies, may be made, -negotiated or awarded without public
advertising for bids, or

(b) any contract of insurance entered into by the Director of the Division of Purchase and
Property pTTdtifuft--NJ.S.A. 52-27B-62.

(2) A State officer or employee or a special State officer or employee or his partners or any
corporation or firm in which he/she owns or controls -more than 1/% of the stock, assets or profits
may enter into a contract or agreement *with a State agency where the contract or agreement is for
the development of scientific or technological discoveries or innovations in which the State
agency has a property right, if the State agency has a procedure in its code of ethics for
authorizing these contracts or agreements that minimizes actual conflicts of interest, and the code
of ethics was approved in accordance with N.J.S.A. 52:13D-23, and the contract or agreement
complies With that code procedure.

(3) A State officer or employee or a special State officer or employee or his/her partners or any
corporation -or firm in which he/she owns or controls more than 1% of the stock, assets or profits
may enter into a rental agreement with a State agency which operates a -facility which rents space
or provides services to assist small bukinesses which employ 50 people or less,- pursuant to the
same terms and conditions as those offered to members of the public generally.

Please note that the Commission has never approved a request by a -State officer or
-employee, or special State officer or employee, to enter into a contract with his/her own
agency.

The Commission's Guidelines on Privatization, set forth in Appendix J, are applicable to
a State employee's participation in an open competitive bid process for the privatization of
services currently being provided by his/her agency.

XI. RETIREMENT GIFTS

A gift can be given to a State employee upon his/her retirement from State service. There
are specific limits to the value of a permissible retirement gift. A State employee shall refer to
Appendix K for the provisions governing retirement gifts.

14
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XII. COMPENSATION FOR PUBLISHED WORKS

I A State officer or employee or special State officer or employee may not solicit, receive,
or agree to receive, compensation from sources other than the State for published work(s) created
as part of his/her official duties on State time and/or using State resources.

However, a State officer or employee or special State officer or employee, other than a
"designated State . officer," (the Governor, cabinet-level officers and other principal
administrative officers of the State) may, in connection with any service, advice, assistance,
appearance, speech or other matter related to his/her official duties, receive or agree to receive,
whether directly or indirectly, from sources other than the- State, reasonable fees for published
works on matters within his/her official duties not created on State time and/or using State
resources.

In addition, a State officer-or employee or special State officer or employee may accept
compensation from sources other than the State for published work(s) on matters unrelated to
his/herofficial- duties mt~ted ofi his-/he oi•itinie-aiid -i-th- -nnState resources.

Before agreeing to accept or accepting any compensation from a source -other.than the
State for any published work, a State officer or employee -or -special State officer or employee
must secure his/her State agency's approval to do so.

In determining whether to grant such approval, the State agency shall consider, among
other things, whether the compensation is offered by an interested party, and whether the

* published work uses or discloses information not generally available to the public. The
determination-shall-be consistent-with applicable law-andzagency policy.

No State officer- or employee or special State -officer or employee may use his/her official
title in soliciting compensation for a published work.

The Commission's Guidelines with respect to Published Works are set forth in Appendix
L. .

XIII. FAMILY MEMBERS - CONFLICTS OF INTEREST

1. No relative of-the Governor may be employed in any unclassified office or position
within the State.

2. No relative of a commissioner or department head may be employed in any
unclassified office or position within the department over which the department head exercises
authority.

3. A relative of an assistant or deputy department head may be employed in an
unclassified office or position within the department in which the assistant or deputy serves,
provided that he/she is not assigned to a position over which the assistant or deputy department
head exercises authority.

@1
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4. A relative of a head or assistant head of a division within a department may be
employed in an unclassified office or position within the department in which the division head
or assistant division head serves, provided that he/she is not assigned to a position over which the
assistant or deputy department head exercises authority.

5. A relative of an appointed member of a governing or advisory body of an independent
authority, board, commission, agency or instrumentality of the State may not be employed in any
office or position in that entity.

6. A relative of an appointed New Jersey member of x governing body. of a bi-state or
multi-state agency may not be employed in an office or position in that bi-state or multi-state
agency, unless otherwise permitted by law.

7. No State officer or employee or special -State officer or employee may supervise
his/her relative, or exercise any authority with regard to personnel actions involving his/her
relative

8. Each State agency shall require State -officers and employees and special State officers
and employees to disclose information sufficient for the agency to determine whether the
employment of any individual within the agency is 'prohibited.

Cohabitation

The Commission has determined that the prohibition regarding personnel actions and the
supervision of family members, set forth in paragraph 7 above,, is, applicable to non-related
individuals who share the same household with _the-same-financial-interdependence that-the-
Commission-views asccreating a conflict-in spousal situations.

Dating Relationship

In the case of individuals involved in dating relationships, the Commission has found
violations of the Conflicts Law in situations where the State employee had official involvement
in a matter affecting the individual with whom he/she had a dating relationship. Accordingly, a
State officer or employee or special State officer or 'employee shall not have any involvement in
his/her official capacity in any matter that pertains 'to or involves an individual with whom he/she
has a dating relationship.

The Commission's guidelines with respect to "Official Interactions with Family

Members/Cohabitants and Dating Relationships" is attached hereto as Exhibit M.

XIV. CASINO-RELATED FAMILY MEMBER RESTRICTIONS

Concurrent Employment Restriction

An immediate ,family member of a State officer or employee, or of any "person," as
defined at N.J.S.A. 52:)13D-17.2(a), may not hold directly or indirectly, an interest in, hold
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employment with, or represent, appear for, or negotiate on behalf of a holder of, or applicant for,
a casino license, or any holding or intermediate company with respect thereto.

However, an immediate family member of a State officer or employee or "person" may
be employed by a casino in circumstances where it is determined by the Commission that such
employment will not interfere with-the responsibilities of the State officer or employee or
"person" and will not create a conflict of interest or the appearance of such conflict. N.J.S.A.
52:13D-17.2(b).

Post-Employment. Restriction

An immediate family member of a "person," as defined at N.J.S.A. 52:13D-17.2(a), may
not hold, directly or indirectly, an interest in, hold employment with, or represent, appear for, or
negotiate on. behalf of, any holder of, or applicant for, a casino license in connection with any
phase of casino development permitting, licensure, or any other matter related to casino activity,
for a period of two years following the termination of the office or employment of such person.

.. /

However,, an immediate family :member of a "person" may be employed by a casino in
circumstances where itis- determined by the Commission that such employment will not interfere'
with the- responsibilities of the "person" and will not create a conflict of interest or -the
appearance of such conflict. N.J.S.A. 52:13D- 17.2(c)(1).

Casino post-employment restrictions that apply to State officials defined as "persons" are

noted in section VIII.

XV, RIEPORTING-COMPLA-INTS

Allegations that a State officer or employee or special State officer or employee has
violated a provision of this Uniform Code, the Conflicts Law, the Commission's rules, an agency
code of ethics or any other standard within the jurisdiction of the Commission should be reported
to the appropriate agency ELO or the Commission staff. Allegations should contain as much
detailed information as possible and, if the complainant chooses to identify him/herself, should
include contact information so that the ELO or Commission staff can obtain additional
information if necessary. A complainant is not required to disclose his/her identity when
reporting an alleged ethics violation.

XVI. PENALTIES

The -Commission is empowered to impose the following penalties in accordance with
specific provisions of the Conflicts Law. Note that violations. committed by a former State
officer or employee or special State officer or employee may be subject to penalties so long as
the Commission's investigation of same was initiated not later than two years following
termination of service.

1. N.J.S.A. 52:13D-17 provides that any person who willfully violates the general post-
employment restrictions set forth in that provision is a disorderly person, and shall be subject to a
fine not to exceed $1,000 or imprisonment not to exceed six months, or both. In addition, for

17
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violations occurring after March 15, 2006, any former State officer or employee or former
special State officer -r employee found by the Commission to have violated any of the
provisions of this section shall be assessed a civil penalty of not less than $500 or more than
$10,000.

2. N.JS.A. 52:13D-17.2(h) provides that any person who willfully. violates the casino-related
post-employment restrictions set forth in Section 17.2 (c) is a disorderly person, and shall be
subject to a fine not to. exceed $1,000 or imprisonment not to exceed six months, or both. In
addition, for violations of Section 17.2(c) occurring after March. 15, 2006, any former State
officer or employee or former special State- officer or employee found to have violated any of the
provisions of this section shall be assessed a civil penalty of not less than $500 or more than
$10,000.

3. N.J.S.A. 52:13D--221 (i) provides that any icurrent or former State officer or employee or special
State officer or employee found guilty by the Commission of violating any provision of the
Conflicts Law, the Uniform Ethics -Code, or any agency code of ethics, shall befned notless
than-$500- nor-ara-than-$l 0,000, andlmay be suspended from office or employment-by order of
the Commission for a period not to exceed one year, In addition, for violations occurring after
March 15, 2006, the State Ethics Commission may also order restitution, demotion, censure or
reprimand.

This subsection further provides that if the Commission finds that the conduct of the
officer or employee constitutes a willful and continuous disregard of the provisions of the
Conflicts Law, the Uniform Ethics Code or any agency code of ethics, it may order that person
removed from office or employment and may further bar the person- from holding any public

-office or employment in this__Statein- any capacity whatsoever_-for a period not exceeding-five
years-from the date-o-wirw ch-the person was -found-guilty by-the Commission.

This subsection further provides. that the Commission may impose a penalty of $50 per
day of violation for failure to file- an appropriate financial disclosure statement required to be
submitted to the Commission by law, regulation or executive order.

(See penalty provisions set forth at N.J.A.C. 19:61-3. 1(j) and N.J.A.C. 19:61-5.6(c).)

4. N.J.S.A. 52: 13D-23(-d) provides that violations of the Uniform Ethics Code or any agency
code of ethics shall be cause for removal, suspension, demotion or other disciplinary action by
the State officer or agency -having the power of removal or discipline. With respect to a person
who is in the classified civil service, the procedure leading to such removal or discipline shall be
governed by the Civil Service Act, N.J.S.A. 11A: 1-1 et seq. and the Rules of the Department of
Personnel. No action for removal or discipline shall be taken under this subsection except upon
the referral or with- the approval of the Commission.

5. N.J.S.A. 52:13D-26 provides that any person who willfully induces or attempts to induce a
State officer or employee or special State officer or employee to violate any of the provisions of
the Conflicts Law is a disorderly person, and shall be subject to a fine not to exceed $500 or
imprisonment not to exceed 6 months, or both.
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APPENDIX A

GUIDELINES GOVERNING RECEIPT OF
GIFTS AND FAVORS

1. Each department -shall require full disclosure by, employees to the office of the department head through the Ethics
Liaison Officer upon receipt of a gift. or any other thing of value related in -any way to the State officer or
employee's or special State officer or employee's public duties.

2. Each department should designate an Ethics Liaison Officer to monitor compliance with specific procedures under
which officers anlemployees shall proceed upon receipt of a gift or any other thing of value -related in any way to
theirpublic-duties.-. . .... ..

3. All officers and employees should be instructed that any gift or other thing of value offered to or by an officer or
employee that is related in any way to his/her public duties must be reported -and remitteff immediately to the
Ethics Liaison Officer. Similarly, any favor, service, employment or offer of employment from such person or
corporation must be-reported immediately.

4. The Ethics Liaison Officer shall return a gift or thing of value that is related in any way to an officer or employee's
public duties to the donor or shall otherwise appropriately dispose of it.

5. Uznsolicited gifts or-benefits-of tri-vial or-_norninal- -value, such as complinmentary articles-offered-to the public in
general,. and -ifts received as-a result of mass advertising mailings to the general business public may be retained
by the recipient or the recipient's department for general use if such use does not create -an impression of a conflict
of interest or- a violation of the public trust. An impression of a conflict may be created, for example, if an
employee of a regulatory agency uses a pocket calendar conspicuously marked with the name of a company that it
regulates or if an office in a State agency displays a wall calendar from a vendor, creating the impression of an
endorsement.

@1
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6. The Ethics Liaison Officer will have the responsibility of keeping the records of all such occurrences; names of the
employees, individuals, and companies involved, and the final disposition of the gift or thing of value.

7. The -asistance of the Director of the State Ethics Commission will be available to all Ethics Liaison Officers to aid
them in individual cases.

Revised March 1990
-May 25, 2006 -
September2006
AppendixAdoc
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APPENDIX B

SUBCHAPTER 6. ATTENDANCE AT EVENTS, ACCEPTANCE OF HONORARIA, ACCEPTANCE OF
COMPENSATION FOR PUBLISHED WORKS, AND ACCEPTANCE OF THINGS OF VALUE

19:61-6.1 Applicability

The rules in this subehapter apply to all State officials in the Executive branch of State government.

19:61-6.2 Definitions

The following words and terms, as used in this 'subchapter, shall have the following -meanings, unless the context
clearly indicates otherwise.

"Allowable entertainment expenses" means the costs for a guest speaker, incidental music and other ancillary
- entertainment -at- any meal- at-an event, -provided they a-ae mnodeat&, aid- etla-b t -or- ex-cessive, but-does-not include

the costs of personal recreation, such as being a spectator at or engaging in a sporting or athletic activity which may
occur as part of that event.
"Approval?' means, for the purposes of N.J-.A.C. 19:61-6.4 and 6.5, written permission from the department head to
attend and/or participate in an event; and/or to accept direct or indirect-benefits in connection with attendance.

"Department head" means the administrative or executive head of the State official's agency or his or her designee.

"Direct benefit" means acceptance by a State official from the sponsor of an event or any other person of travel, meals,

W ccommodation, waiver of conference or event fee or any other costs associated with attending the event for which no,
'payment is made tby the State but is not intended to mean nominal refreshments--such-as nonalcoholic-beverages -and-
snacks-(douimut.i-pastres-and cookies).

"Event" means a meeting, conference, seminar, speaking engagement, symposium, training course, ground-breaking,
ribbon-cutting, meal, open house, cocktail party, fundraiser, holiday party, social function, or similar event that takes
place away from the State official's work location, is spoinsored- or co-sponsored by a supplier or a non-State
government source and the invitation for which is extended to the State official because of his or her official position.

"Indirect benefit" means acceptance by a State official from the event sponsor-or any other person of reimbursement for
costs of travel, meals, accommodation, event fees, or any other costs associated with attending the event for which no
reimbursement is made -by the State but is not intended to mean nominal refreshments such as nonalcoholic beverages
and snacks (doughnuts, pastries and cookies).

"Interested party" -means:

1. Any person, or employee, representative or agent thereof, who is or may reasonably be anticipated to be
subject to the regulatory, licensing or supervisory authority of the State official's agency;

2. Any supplier, or employee, representative or agent thereof;

3. Any organization that advocates or represents the positions of its members to the State official's agency; or

4. Any organization a majority of whose members are as described in paragraphs 1 through 3 above.

"Personal funds" means funds of a State official. It does not include funds that are loaned, advanced, promised or
reimbursed to a State official for any purpose by an interested party.
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"Published work" means any tangible medium of expression, including, but not limited to, literary, pictorial, graphic
andsculptural matter; sound recordings; and software.

"Reasonable expenditures for travel or subsistence" means commercial travel rates directly to and from an event and
food and lodging expenses which are moderate and neither elaborate, nor excessive.

"Supplier" -means any person that is providing or is seeking to provide or may reasonably be expected to provide goods
and/or services to the State official's agency, including, but not limited to, consultants, vendors and lessors.

"Thing of value", includes, but is not limited to, compensation; money; a stock, bond, note or other investment in an
entity; employment, offer of employment; gift; reward; honorarium; favor, goods, service; loan; forgiveness of
indebtedness; gratuity; property or real property; labor; fee; commissioln; contribution; rebate or discount in the price of
any thing of value; an automobile or other means of personal transportation; entertainment; meal; or any other thing of
value offered to or solicited or accepted by a State official in connection with his or her official -position.

19:61-6.3 Granting of approval

(a) For the purposes of N.J.A.C. 19:61-6.4 and 6.5, when a. department -head grants approval to. attend an event,
the departmenthead shall determine whether a legitimate State purpose will -be served by attendance and shall consider
-the provisions of the Conflicts of Interest Law, the uniform ethics code and the agency code of ethics, any applicable
Executive Orders, the guidelines and rules of the Commission, any departmental administrative policies and any other
relevant considerations. Relevant considerations include, but are not limited to:

W 1. The identity of-the sponsor;

2. The-purpase ofthe-event;

3.. The identity of other expected participants;

4. Whether attendance and/or participation in the event will -assist -the State official in carrying out his or her
official duties and support the mission of the agency; and

5. The monetary value and character of the costs and benefits provided by the sponsor, including whether the
costs and-benefits are comparable to those offered to or purchased-by other attendees.

(b)_Approval shall be-requested in writing on the form provided in N.J.A.C. 19:61-6.8. Such forms shall be
retained by the State agency for a period of five years from the date of approval of the form.

(c) When an agency has numerous divisions or similar subunits with very diverse missions, the department head
may request that the Commission permit that such divisions rather than the department State agency be treated as
agencies for the purposes of this subchapter. The department head shall provide the Commission with information
identifying the diversity of the missions of the divisions and justifying their separate treatment as agencies..

.19:61-6.4 Attendance at an event sponsored by an interested party

(a) The State official shall secure the prior approval of the department head to attend such an event.

(b) Except as provided in (c) below:
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1. The State shall pay the reasonable expenses of the State official associated with attending the event.

2. Neither the, State official nor the State shall receive any direct or indirect benefit from any other source.

(c) The requirement and prohibition in (b) above need not apply if the event is designed to provide training,
dissemination of information, or the exchange of ideas and the State -official is making a speech, is participating in a
panel at the event or is an accompanying resource person forthe speaker and/or participant, subject to the reasonable
approval of the department head. The direct or indirect benefit provided to the State official by the sponsor of the event
may include the following:

1. Reimbursement or payment of actual and reasonable expenditures for travel or subsistence and allowable
entertainment expenses associated with attending an event in New Jersey if expenditures for travel or subsistence and*
entertainment expenses are not paid for by the -State of New Jersey;

2. Reimbursement or payment -of actual -and -reasonable--expenditures for- travel--or -subsistence outside New
Jersey, not to exceed $500.00 per trip, if expenditures for travel or subsistence and entertainment expenses are not paid
for by the State of New Jersey. The $500-00 per-tip limitation shall not apply if the reimbursement or payment is made
by: .

i. A nonprofit organization of whichLthe State official is, at the time of -reimbursement or payment, an active
member as a result of the payment of a fee or charge for membership to the organization by the State;

ii. A nonprofit organization that does not contract with the State to provide goods, materials, equipment, or
opervices; or

iii. Any agency. of the federal-government,: any--agency 6f-another state or-of-two-or-more-states, or any-political

subdivision of-anrherstate.

-(d) If an actual conflict or the appearance of a conflict could arise under the application of (c) above, (b) above
shall govern.

(e) Approvals granted under (c) above must be forwarded-to the Commission for review.

(f) The State official may pay his or her own expenses with his or her personal funds.

(g) The State official shall not accept an honorarium or fee for -a speech or presentation at an event covered by
this section.

Examples

An employee of the Department of Environmental Protection has been invited to attend a conference of the
Association of Environmental Authorities and has been asked to present a short program to explain' a new series of
forms being proposed by the Department. The Association has offered to waive the $200.00 conference fee; the
conference program includes morning and afternoon refreshments and lunch. If the Department head approves the
employee's attendance. and participation in the conference, the employee may accept the waiver of the fee and the
refreshments and meal included in the program. A copy of the Department head's approval must be forwarded to the
Commission.

The Motor Vehicle Commission (MVC) is considering the purchase of new pollution testing equipment. One
of the companies that plans to submit a bid invites several MWC employees to a demonstration of the equipment to be

-held at a hotel conference center. A seafood buiffet will be served after the demonstration. With proper approval, the
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employees may attend the demonstration, but because the company plans to submit a bid to provide this equipment and
is therefore an interested party with respect to the MVC, the employees may not partake of the- seafood buffet at the
expense of the vendor. The employees may, however, pay the cost of the buffet personally.

Three employees from different units of the Department of Transportation are responsible for weekly
monitoring of a construction project. Each Friday morning, they meet with the contractor's representative at the site
field office to review the week's progress and to assess projected schedules. The meetings generally last one to two
hours; coffee is available, but no other refreshments or meals are served or offered. Because no direct or indirect
benefits are offered or provided and -because the meetings- are- part of the employees' job responsibilities, the meetings
are not "events" for the purposes of this subchapter.

19:61-6.5 Attendance at an event sponsored by an entity other than an interested party

(a) The State official shall secure the prior approval of the department head to attend such an event.

......... ) The-State-may pay-the-reasonable -expenses-of the -State official ass 6c-iatd-vith tiffeidirrgkile- event or may
permit the State official to accept direct or indirect benefits. Direct or indirect benefits may include the following:.

1. Reimbursement or payment of actual andc reasonable expenditures for travel or subsistence and allowable
entertainment expenses associated with attending an-event in New Jersey if-expenditures for travel -or subsistence and
entertainment expenses are not paid for by the State of New Jersey;

2. Reimbursement or payment of actual and reasonable expenditures for travel or subsistence outside New
Jersey, not to exceed $500.00 per trip, if expenditures for.travelor subsistence and entertainment expenses are not paid
or by the State of New Jersey. The $500.00 per trip limitation-shall not apply if the reimbursement or payment is made

Wby:•

-i. A -nonprofi-Lorganization-of -which the-State-offfiial-is- at the-time of-reimbursement or-ayment, an active
member as a result of the payment -of afee or charge for membership to the organization by the State;.

ii. A nonprofit organization that does-not contract with the State to provide goods, materials, equipment, or
services; or

iii. Any agency of the -federal government, any agency of another state or of two or more states, or any political
subdivision of another state.

(c) An interested party shall not provide a direct or indirect benefit to the State official in-order to facilitate his
or her attendance.

(d) A State official making a speech or presentation at the event shall not accept an honorarium or fee from the
sponsor.

(e) Under no circumstances shall a State official accept entertainment collateral- to the event, such as a golf
outing, or meals taken other than in a group setting with all attendees, or reimbursement therefore.

Examples

An employee of the Commerce, Economic Growth and Tourism Commission has been invited, by the Mexican
Tourist Bureau, an agency of the Mexican government, to attend a series of meetings on promoting tourism in both
counitries. The employee will be giving a speech at dinner on the final day of the meetings and has been offered a
$500.00 honorarium. The employee may attend the meetings but is not permitted to accept an honorarium in
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*"connection with his speech. He may accept, directly or by reimbursement, actual expenditures for travel and reasonable
subsistence for which no payment or reimbursement is made by the State, not to exceed the statutory limit of $500.00.

A local non-profit organization would like to hold a dinner/fundraiser honoring a Technical Assistant at the
Department of Insurance who has been a long-time supporter of the organization. The organization plans to use the
Technical Assistant's picture, name and official title on the promotional literature. The Technical Assistant may attend
the event but is prohibited from allowing such use of his official title for fundraising purposes.

19-.61-6.6 Use of official title for private fundraising

A State official shall not permit the- use of his or her official title for the purpose of fundraising for a private
organization.

19:61-6.7 Compensatio n for published work(s)

(a) A State official shall not accept compensation- for published work(s) created as part of his or her official
duties on State time utilizing State resources, but may accept compensation for published works not created as part of
his or her official duties.

(b) A State official shall secure the permission of the department head to accept compensation for published
work(s) not created as part of his or her official duties. -In determining whether such- approval can be granted, the
Department head shall consider the provisions of the Conflicts of Interest Law, the uniform ethics code, the agency
code of ethics, any applicable Executive Orders, the Commission's Guidelines for Secondary Employment, any other

A pplicable guidelines or rules of the Commission, any applicable administrative policies of the agency, and the
Wfollowing condi-tions:

1. Whetherco mpensation is-being paidby an interested party;

2. Whether the published work(s) uses or discloses information not generally available to the public;

(c) The.State official shall prepare the published work(s) on his or her own time, without using the services of
other State officials or resources owned by the State.

(d) The State official shall not use his or her official title in any way in soliciting compensation.

Examples

As part of his official duties, a Department of Transportation employee evaluates surveying equipment and
trains Department employees on its use. -The employee recently completed an in-depth evaluation often different types
of surveying instruments and made a recommendation to the purchasing unit. The employee would like to publish the
entire report in Transportation Magazine. He has' been offered $500 for the article. The Department must make a
policy decision as to whether the article may be published.. The employee is prohibited from accepting compensation
for the article, even if the Department grants permission for the publication, since it was created as part of his official
duties prepared on State time and utilizing State resources.

An Environmental Technician at the Department of Environmental Protection has been asked to write an article
for an environmental journal on how New Jersey's automobile emission standards differ from those of Pennsylvania.
He has been offered $500 for the article. The Environmental Technician is permitted to publish the article and receive
compensation since it is on a subject matter related to, but not a part of, his official duties, so long as he prepares the
article at home, on his own time, without using any State resources.
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19:61-6.8 Approval request form

(a) State officials -shall use the following form to request approval to attend events.

REQUEST FOR APPROVAL FOR ATTENDANCE AT EVENT

DEPARTMENT OF
Name Division
Title Telephone FAX_
E-mail address
Event
Sponsor
Is the sponsor an "interested party"?. Yes _ No
Is the State official a speaker, panel participant or resource person? Yes No

-Is -th-e-sproigr an a-gency gfotheTfd~!-,vernment, one or more other states or a political subdivision thereof? Yes
No

Is the sponsor a nonprofit-organization? Yes - No
If Yes,*is the employee or agency a member? Yes __ No
Does the nonprofit organization have any contracts with the State? Yes _ No
Location Date(s)
Overnight accommodation required? Yes __ No
Out-of-state travel required? Yes _ No __

e stimated cost? $_"
Agency to-pay cost -_Yes -No __

Sponsor to-pay-c-ost? Yes _ No
Employee to pay cost -Yes _ No
Reason for attendance:

Will sponsor offer an honorarium or fee? Yes _ No

Employee Signature Date
NOTE: Any substitutions or changes of circumstances must be reported.

* ** ****** * * ****** * * ** ** * * ****** ***-** ***** * *** ****** * ****** * ** **** ** *** *

Attendance approved Yes ,_ No _ Note: Acceptance of honoraria or fees is notpermitted.
Conditions:

Signature Date
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APPENDIX C

STATE EMPLOYEES' PARTICIPATION IN POLITICAL ACTIVITIES

Summarized below are Commission cases addressing State employees' participation in partisan political
activities. The -Commission permits involvement in partisan political activities provided that there is no
provision in- the Departmental code of ethics prohibiting such activities. (Election Law Enforcement
Commission, State Ethics Commission and several other agency codes have specific provisions prohibiting such
activities.) State employees, however, may not use State time or State resources in-pursuit of such activities and
must provide notice to the Departmental Ethics Liaison Officer.

Two sections of the Conflicts Law, NJ.S.A. 52:13D-14 and 24, address the acceptance and/or

solicitation of campaign contributions.

-Sedtioni 4-lovides ..

No State officer or employee, special State officer or employee, or member of the
--Legislature shall accept from any person, whether directly or indirectly and
whether by himself or through his spouse or any member of his family or through
any partner or associate, any gift, favor, service, employment or offer of

employment or any other thing of value which he knows or has reason to believe
is offered to him with intent to influence him in the performance of his public
duties and responsibilities. This section•shall not apply to the acceptance of
contributions to the' campaign- of an -announced candidate -for elective•-public

--office.

Section 24 provides:

a. No State officer or employee, special State officer or employee, or member of
-the Legislature shall solicit, receive or agree to receive, whether directly or
•indirectly, any compensation, reward, employment, gift, honorarium, out-of-State
travel or subsistence expense or other thing of value from any source other than
the State of New Jersey, for any service, advice, assistance, appearance, speech or
other matter related to the officer, employee, or member's official duties, except
as authorized in this section.

c. This section shall not apply to the solicitation or acceptance of contributions to,
the campaign of an announced candidate for elective public office, except that
campaign contributions may not be accepted if they are known to be given in lieu
of a payment prohibited pursuant to this section.
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In-Case No. 45-73, a member of the Commission on Legalized Games of Chance requested an opinion
from the Commission as to whether the provisions of the Conflicts of Interest Law would restrict his
involvement in political activities in the county where he resided.. The Attorney General's Office was asked to
review the request and issued an opinion- which advised that the State official was permitted to engage in
political activities, barring a prohibition against such activities in the Department's Code of Ethics.

In Case No. 201-75, the Commission referred a request for advice as to whether a member of a County
Board of Taxation was permitted to become a candidate for and, if -elected, hold an Assembly seat, to -the
Attorney General. Attorney GeneratOpinion M75-2075 concluded that a member of a County Board -of
Taxation holds a State office of profit within- the meaning of Article IV, Section V, Paragraph 4, of the New
Jersey Constitution and, as such, was permitted to become a candidate for a seat in the Legislature, but, if
elected, must resign as a County Board Member before taking his Legislative seat.

In Case No. 435-77, the Commission determined that a Department of Health employee_was permitted
-t6 sefrve ase•-_ irrianor 6r co-chairman- of a public employees' committee in support of a gubernatorial candidate.
The State employee was cautioned that he must not use or attempt to use his official position to secure
unwarranted privileges or advantages for the candidate of his choice.- Further, he must be careful not to permit
his political activities to conflict with the pr-oper discharge of his duties in the public interest.

In Case No. 756-79, the Commission determined that it would not be a conflict of interest for a member
of a County Board of Taxation to simultaneously serve as a Commissioner on the County Tax Board and hold
the position of County Chairman of a political party in the same county.

In Case No. 972-.g1,--the Commission determined -that- a-HousingýFinance Agency ("HlFA7) employee
was -permitted-to run for municipal office in a muniipaility- here-huusing projects. sponsored by the- U-FX were
located. The employee was cautioned that;, if elected, she should not have any dealings with- any project located
in East Orange as long as she was a member of the Council.

In Case No. 987-81, the Commission affirmed the Department of Labor Ethics Committee determination
that the employee's position as a Democratic- State Committeeman and Member of -the Warren County
Democratic Committee as well as his candidacy for the Lopatcong Township Council did not constitute a
violation of the Conflicts of Interest Law. The Commission also concurred with the caveats imposed by the
Department prohibiting the use of State time, stationery and telephones by the employee for his political
activities and further extended this prohibition to include -any other State resources.

In Case No. 34-85, two members of the Board of Dentistry were advised that N.J.S.A. 52:13D-24
expressly permits the solicitation and acceptance of campaign contributions for announced candidates for
elective public office. The dentists were cautioned, however, about political activities whichdirectly involve
persons subject to licensure and review by the Board of Dentistry. The dentists sent letters, on personal
stationery, to thousands of New Jersey licensed dentists, to solicit re-election campaign funds for a New Jersey
Assemblyman.

In May 1990, the Casino. Control Commission ("CCC") requested an Advisory Opinion from the
Commission as to whether certain political activities, if engaged in by members of the CCC, would violate

h ethical restrictions contained in the Casino Control Act or the CCC's Code of Ethics. Because this request
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involved a statutory interpretation, -the Attorney General's Office was asked to review it. An Opinion was
received which stated that, given the directive in the Casino Control Act that the CCC promulgate a code of
ethics modeled upon the Code of Judicial Conduct, it appeared that without a legislative change to the Casino
Control Act, members of the CCC were prohibited from those political and partisan activities that are prohibited
by the Code of Judicial Conduct.

In Case No. 17-95; a County Superintendent of Elections employee was advised that she was permitted
to run for a council seat in a partisan -political election because her responsibilities as Program Coordinator
involved only student voter registration, the planning of educational programs and the handling of press releases
and correspondence. The employee had no responsibilities in connection with the election process. She was
advised, however, that she should have no involvement with student voter registration activities in the
municipality in which she was a council candidate.

In 1997, in Case No. 29-97, the Cormssion considered the effect of section- 16(b) of theConflicts Law
6n 3Staite o-fiber1 d er s who serve as campaign treasurers. Section 16(b) prohibits State. officers and
employees from representing, appearing for or negotiating on behalf of, .or agreeing to perform any of those
activities for, a party other than the State in connection with any matter pending- before any State agency. The
Commission's precedent has established that signing reports, making telephone calls, attending meetings and/or
responding to inquiries by a State agency on behalf of a third party are acts of representation. Campaign reports
must be signed by the campaign -treasurer and submitted to the Election Law Enforcement Commission
("ELEC"), a State agency, and in the event of a complaint to ELEC, the treasurer would be required to appear in

pPerson or respond in writing to ELEC's inquiry. Thus, a State officer or employee is prohibited from serving as
acampaign treasurer because the,.treasurer's duties include representing the campaign organization and/or the
candidate beforeELEC.

In Case No. 07-01, a County Superintendent of Elections employee was advised -that his proposed
participation in his friend's campaign for municipal office was not appropriate under the application of section
23(e)(5), activity which might reasonably be expected to impair objectivity and independence of judgment, and
section 23(e)(7), appearance of impropriety. In his official capacity, the employee supervised a staff of 53
employees, represented the Superintendent of Elections at necessary functions, and.. assisted voters and
interested parties by providing requested records.

The employee expected to participate in the following political activities:, door-to-door campaigning,
participating in phone bank work, coordinating volunteers,, giving -instructions on election procedures, staffing
the campaign headquarters, participating in- voter registration- drives, attending rallies and fundraising events,
and preparing mailings to registered voters.

In prohibiting the activity, the Commission balanced the State employee's interests with the public's

interest in ensuring fair and unbiased elections.

In Case No. 05-03, the Commission considered an allegation that a Department of Community Affairs ("DCA")

employee violated the Political Activities Prohibition of the DCA Code of Ethics when her name and picture appeared
on a campaign mailer for a local mayoral candidate. The campaign mailer prominently featured the State employee in
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* 'her capacity as a former mayor. It did not mention her role with the State, and did not reference any relationship
between the municipality and the DCA. Section XI, Political Activities Prohibition, of the DCA Code provides as
follows:

An employee shall not directly or indirectly use or seek to use his authority or the
influence of his position to control or modify the political action of another person. An
employee during the hours of duty shall not engage in political activity;- nor shall he at
any other time participate in political activities, which would impair his usefulness in the
position in which he is employed. A State employee retains the -right to vote as he
chooses and to express his opinions on political subjects and candidates.

The Commission dismissed the allegation, noting that Section XI of the DCA Code of Ethics specifically states
that a State employee retains the right to express opinions on political subjects and candidates. The State employee
exercised that right when she endorsed the candidate in his election ca!mpaign..

Additional Restrictions. The Department of Personnel has issued regulations -that address the political
activities of State employees. These regulations, which reference the Federal Hatch Act, are not administered
or enforced by the Commission and are printed here for the reader's information and convenience.

N.J.A.C. 4A: 10-1.2 Political activity

a. No employee in the career or senior executive service shall directly or indirectly use or seek to use his or her
position to control or affect the political action of another person or engage in political activity- during

-working hours.IS-eN.J.S.A. 1-I-A.2-23.

b. No employee in the career, senior executive or unclassified services whose principal employment is in
connection with .a program financed in whole or in part by Federal funds or loans, shall engage in any of the
following prohibited activities under the Hatch Act (5 U.S.C. 1501 et seq.):

1. Be a candidate for public office in a partisan election. This provision does not apply to the Governor,
the mayor of a city, the elected head of an executive department or an individual holding elective office,
where that office is the sole employment connection to federally funded programs;

2. Use official authority or influence that interferes with or affects the results of an election or a
nomination for office; or

3. Directly or indirectly coerce contributions from subordinates in support of a political party or candidate.

c. The office of the Special Counsel of the United States Merit System Protection Board has responsibility for
the investigation of Hatch Act matters.

N.J.A.C. 4A:2-5.1 General provisions

b. An appointing authority shall not take or threaten to take any action against an employee in the career
service. or an employee in the senior executive service with career status based on the employee's
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permissible political activities or affiliations. This subchapter shall also apply to State service employees in the
unclassified-service who do not serve in policy-making or confidential positions.

July 1997
-March 1998
September 2003
July 2004-
June 2006
politics.doc
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STATE OF NEW JERSEY OUTSIDE ACTIVITY QUESTIONNAIRE

Name:

Work Address:

Department:

Division/Bureau: Telephone Number:

Civil Service Title: Functional Title (if different):

Job Duties:

1T. Are you currently engaged in any business, trade, profession and/or part-time or full-time employment
outside of or in addition to your State employment?

If Yes, you must answer question 2.

Yes No

*2. Name of Outside Employer(s) or Business(es). Please indicate if you are an owner, partner-or corporate
-officer.

Address:

Type of Business:

Describe responsibilities:

Outside Employment (please specify):

Days Worked per Week:
Hours Worked: Per Day Per Week

Is your employment or business being performed for or with any other Department employee or official?

Yes No

Name of employee or official and title:

Does your outside employment or business require/cause you to have contacts with other NJ State
*~agencies, vendors, consultants or casino license holders?
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Yes No

If yes, explain.

3. Do you hold a license issued by a State agency that entitles you-to engage in a particular business,
profession, trade or occupation?

Yes No If yes, type of license

When was license issued: Active Inactive

4. Do you currently hold or plan to hold outside voluntary position(s)? Yes No

If yes, explain

5. Are you an officer in any professional, trade or business organization? Yes No

*i)lf yes, explain

-6. Are you ser

Yes

What iE

ving in any public office, or considering appointment or election to any public office?

No

the type of elective / appointive position?

What are your duties?

Hours engaged in elective I appointive activity:

7. Are any members of your immediate family employed by or, through partnership or corporate office,
holding an interest in any firm performing any service for the State of New Jersey or directly~or indirectly
receiving funding from the State?

Yes No

Family Member's name

Nature of Employment
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Duration: Permanent Temporary.

8. Are any members of your immediate family employed by a New Jersey casino or an applicant for a NJ
casino license?

Yes No

Family Member's Name Relationship:

Name of Casino:

I certify that this questionnaire contains no Willful misstatement of fact nor omission of material fact
and that after it is submitted, any future-activity subject to disclosure will be reported before I
engage in such activity.

Signature of Employee Date

Immediate Supervisor (check one)

Approved Disapproved

Signature:

Date:

Comments and/or reason for disapprovat:

Ethics Liaison Officer (check one)
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Approved
Disapproved

Signature:

Date:

Comments and/or reason for disapproval:

Please provide the-employee with a copy of the Approved/Disapproved Form.
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APPENDIX E

GUIDELINES GOVERNING OUTSIDE ACTIVITIES

These Guidelines present a comprehensive overview of decisions and policies of the State Ethics Commission
concerning outside activities, both compensated and uncompensated. The Commission has addressed outside activities
under the application of standards embodied in the New Jersey Conflicts of Interest Law, N.J.S.A. 52:13D-12 et seq.:
sections 16, representation, appearance or-negotiation regarding a proceeding pending before a State agency; 17.2(b),
State employee/family member relationships with casino applicants or licensees; 1.9, contracts with. State agencies;
23(e)(1), interest in substantial conflict with official duties; 23(e)(2), licensed or regulated activities; 23(e)(3),
unwarranted privilege; 23(e)(5), employment or service reasonably expected to impair objectivity and independence of
judgment; 23(e)(7), appearance of impropriety; 24, receipt of thing of value for service related to official duties; 25,
information not generally available to the public; and N.J.A.C. 19:61-6.7(b), compensation for published works.

Uniform Ethics Code. Pursuant-to Section VI of the Uniform Ethics Code, State officers and employees mustobtain
the approval of the -agency Ethics Liaison Officer prior to engaging in any outside-activity. An agency may find- it
administratively efficient -to exempt disclosure of specific kinds of outside employment; for example, part-time work
for businesses not related to the position of employment in the agency.

Agency Code of Ethics. Each State agency is required to promulgate a code of ethics to address the particular needs
and problems of the agency. The agency code of ethics is a supplement to the Uniform Ethics Code and may prohibit
certain types of outside employment.

-Out-siýde-activities-disanproved -by a State- emploee's agency- may --be anpealed to the Commission. Appeals
should be directed in writing to the-Executive Director, State Ethics Commission, 28-West State Street, P.O. Box 082,
Trenton, NJ 08625.

ReviewlApproval Process. The following issues must be examined by the agency Ethics Liaison Officer in
determining whether an outside activity can be approved. Does the Outside position require representation before a
State agency? Does the outside position involve a casino licensee or applicant for a casino license? Does the outside
activity involve contracting with a State agency? Is there a significant overlap in the, duties and responsibilities of the
two positions? Does the State employee's agency have control, supervision, or jurisdiction over the outside entity?.
Does the outside entity receive grants- from or contract with the State -employee's-agency? Does the outside activity-
involve a published work? Does the outside interest involve political activity? These Guidelines present summaries of
past Commission cases, organized under the questions listed above. The case presentations are solely to provide
examples of outside activities that have been addressed by the Commission. Also included are general explanations of
the statutory provisions applicable to outside employment/volunteer activities.

Does the Outside Position Require Representation Before a State Agency? Section 16(a) of the Conflicts Law
prohibits a -special State officer or employee, or any partnership, firm or corporation in which he has an interest, from
representing, appearing for, or negotiating on behalf of, or agreeing to perform any of the aforementioned, -on behalf of
any person or party other than the State in connection with any cause, proceeding, application or other matter pending
before the particular agency in which- such special State officer or employee, holds office or employment.
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i Section 16(b) of the Conflicts Law prohibits a State officer or employee, or any partnership, -firm or corporation
in which he has an interest, -from representing, appearing for, or negotiating on behalf of, or agreeing to perform any of
the aforementioned, on behalf of, any person or party other than the State in connection with any cause, proceeding,
application or other matter pending before any State agency.

"Interest" is defined in section 13(g) of the Conflicts Law as (1) the ownership or control of more than 10% of
the profits or assets of a firm, association, partnership, or more than 10% of the stock in a for-profit corporation, other
than a professional service corporation or (2) the ownership or control of more than 1% of the stock-in any corporation
which is the holder of or applicantfor a casino license or in any holding or intermediary company with respect thereto.
In the case of a professional service corporation, the provisions governing the conduct of individuals are applicable to
shareholders, associates or professional employees regardless of the extent ,or amount of their shareholder interest in
such corporation.

'Section 16(c) sets forth exceptions to the general prohibitions of sections 16(a) and 16(b). Those exceptions
include matters (1) pending before any court of record in the State, _(2) in regard to a workers' compensation claim, (3)
in connecti-on With the Ieteri-iina-tion or-review of transfer, inheritance or estate taxes, (4) in connection with filing of
corporate or other documents in the Office of the Secretary of State, (5) before the Division on Civil Rights, (6) before
the State Board of Mediation, (7) before the Public Employment Relations Commission, (8) before the Unsatisfied
Claim and Judgment Fund Board, (9) before any State agency on befialf of a county, municipality or school district or
any authority, agency -or commission thereof except where the State is an adverse -party and provided the State
employee does not hold office or employment in the State agency where the matter is pending.

Engineers. In Case No. 6-93, the Commission was asked to consider the extent of the section 16(b) prohibition in the
case of a Department of Transportation Project Engineer. The Project Engineer requested an opinion as to whetherhis t"oda ltn e~

his secondary employrnent performing dam inspecttons for privatedand-owners-and cornpletng reports to be-submitted
to- the DRepartment of Environmental -Protec-tion -a,'id Energy-("DEPE") constituted representational actri-y• prohibited
by section 16(b). MTe Commission determined that the preparation of the dam inspection reports, attendance at
meetings at the DEPE, telephone conversations with DEPE employees regarding the reports and the submission of
correspondence to DEPE on behalf of clients constituted representational activity prohibited by section 16(b) of the
Conflicts Law. The Commission also determined that submission of the reports by the third-party clients would not
mitigate the violation.

In several cases since 1993, the Commission has found that State employees who sign documents, make
telephone calls or submit correspondence in connection with matters pending before a State agency are in violation of
section 16.

Tax Preparers. The Commission has addressed the issue of whether a State employee's outside employment preparing
State income tax returns is violative of section 16(b) of the Conflicts Law on a number of occasions (Cases No. 619-77,
830-79, .828-79, 908-80). In these cases, the Commission permitted the State employees to continue their outside
employment as tax preparers, but advised them that they had an obligation to inform clients that in the event of a
dispute, the State employees could not appear before the Division of Taxation or any other State agency. In 1993, the
Commission revisited the issue, determined that the preparer's signature on the State tax return does not constitute
representational activity, and confirmed its earlier rulings.
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*Attorneys. In Case No. 48-89, a Member of the Statewide Health Coordinating Council ("SHCC") requested advice
from the Commission as to the applicability of Section 16(a) of the Conflicts Law to her situation. The Member
secured employment in the health care department of a New Jersey law firm and asked what effect her employment
with the firm would have on the firm and its clients. The firm, a partnership, represented providers of healthcare goods
and services before the Department of Health, the SHCC, and other related public bodies. The Member's status with
the firm was that of employee; she had no interest in the firm as defined in section 13(g) of the Conflicts Law.

The Commission advised the Member that section 16(a) prohibited her from representing, appearing for, or
negotiating on behalf of any party other than the State in connection with any matter pending before the SHCC. This
prohibition did not extend to the law firm because the Member had no interest in the firm.

In Case No. 394-76, the Commission considered whether it would be a conflict of interest for a Project
Specialist, Department of Health ("DOH'), to maintain a part-time law practice out of his home. In his official
capacity, the employee was responsible for developing and evaluating a rate system for payment of hospital. costs based
on diagnostically related illness. The Commission determined that the DOH em•poyee was permitted to engage in the
ottid-p•act~ceof ic w with the undarstanding that he refrain from representing-any person -or party, including non-
Nrew Jersey governmental agencies, in any case reldted to rate-setting in health care facilities- or other providers of
medical care. This would avoid any possibility that decisions or conclusions rendered in such a -case could be used to
challenge the rate systems in New Jersey. The DOH employee had voluntarily agreed that he would not represent any
health care facilities or other providers of medicalcare within the State whileemployed by -the DOH.

In Case No. 355-76, .Administrative Assistant, Child Care Licensing Section, Division of Youth and Family
Services, Department of Human Services, the Commission determined that no conflict existed between the

*Administrative Assistant's State position and his private law practice provided that he refrain from offering services in
-any child, family, or licensing matters in which DYFS was involved-or might be-involved.

Campaign Treasurer. In Case No. 29-97, the Commission determined that, under the operation of section 16(b) of
the Conflicts Law, State -employees are prohibited from acting as campaign treasurers -because campaign reports
signed by them must be submitted -to the Election Law Enforcement Commission ("ELEC")), and, in the event of a
complaint to ELEC, a State employee would be required to appear in person or respond in writing -to ELEC 's inquiry.

Does the Outside Position Involve a Casino Licensee or Applicant for a Casino License?

State Officer or Employee. A State officer or employee, other than a State officer or employee included in the section
17.2(a) definition- of "person," may hold employment with the holder of or-applicant for a casino license only if the
Commission grants a waiver. A waiver of the prohibition can be -granted if, in the Commission's judgment, such
employment will not interfere with the responsibilities of the State officer or employee and, will not create a conflict of
interest or reasonable risk of the public perception of a conflict of interest. Waivers may be sought by contacting the
Commission.

Family Members. Members' of the immediate family of a State officer or employee, or of a person, may also hold
employment with the holder of or applicant for a casino license by obtaining a waiver from the Commission. An
immediate family member is defined as a spouse, child, parent or sibling residing in the same household.
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Does the Outside Activity Involve Contracting With a State Agency? Section 19(a) of the Conflicts Law prohibits

a State officer or employee or from entering into a contract, valued at $25 or more, with any State agency. A special
State officer or employee having any duties or responsibilities in connection -with the purchase or acquisition of
property or services by the State agency is 'restricted from contracting with his/her agency. This prohibition also
extends to partners or any corporation which the State officer or employee or special State officer or employee controls
or in which he owns or controls more than 1% of the stock.

Section 19 exempts only three categories of contracts from this general prohibition: (1) contracts made after
public notice and -competitive bidding; (2) contracts that may be awarded without public advertising and competitive
bidding pursuant to N.J.S.A. 52:34-10 or similar provisions; and (3) contracts of insurance entered into by the Director
of the Division of Purchase and Property, Department of the Treasury, pursuant to N.J.S.A. 52:27(b)-62.

State employees must receive the approval of the Commission -prior to contracting under any of the section
19(b) exceptions. The Commission has approved many requests over the years by State employees to bid on contracts
that are subject to public notice and competitive bidding. Such _ quvests are. generally approved. if the contract in
qtiestion- is mot with the State employee's own agency. The Commission has relied on section 23(e)(7), the appearance
section of the statute, in limiting a State- employee's participation in the contracting process when the contract is with
his/her own agency.

The Commission has also granted approval for contracts that may be awarded without public advertising.and
competitive bidding pursuant to N.J.S.A. 52:34-10, where the State employee is the sole source of supply for a
particular good or service. N.J.S.A. 52:34-10' also exempts purchases from the federal or any State government or any' agency or political subdivision 'thereof; public exigency; contracts where more favorable terms can be obtained from a
primary source of supply; seasonal articles or wearing apparel; where commodities traded-on a national commodity
exb.haiqge are to-be -purchased and fluctuations -of -the -market-require immediate action;- orthe -equipment to-be:
purchased is ofa~techlcal-nature_ and procurement without advertising is necessary-in order to assure standardization
of equipment and interchangeability of parts.

In Case No. 7-91, the Commission for the Blind and Visually Impaired ("CBVJ") requested that the
Commission approve an exception to section 19 to permit the CBVI to contract with a State employee for the
development of a computer software package. The State employee was identified by the CBJVI as the sole source of
supply for generating this program. The Commission approved the contract, pursuant to N.J.S.A. 52:34-10, with the
understanding that all work would be performed on the State employee's own time and without the use of State
resources.

In 1992, the Commission considered whether a Department of Human Services- caseworker could continue to
perform psychosocial evaluations of juvenile inmates for the Department of Corrections ("DOC"), Case No. 30-92.
The Commission determined that section 19 permitted dual employment by two different State agencies but did not
permit personal service contracts. ' The Commission determined that caseworker's arrangement with the DOC was a
personal service contract that did not fall within the exception of section 19(b). They noted that while it was a contract
-that could be -awarded without public notice and competitive bidding, the authority for such an award was N.JS.A.
52:34-9; section 19(b) only allows contracts which are awarded pursuant to N.J.S.A. 52:34-10.

In Case No. 25-94, the Commission considered whether a Statistical Engineer, Bureau of Materials
Engineering, Department of Transportation, was permitted, under section 19, to provide photography services to the
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State Museum and other State agencies. The Commission determined that the Statistical Engineer could not contract
with the State Museum to perform photography work because the contracts were not subject to public notice and
competitive bidding and did not fall within the exceptions of N.J.S.A. 52:34-10.

In Case No. 15-99, the Commission affirmed a Department of Human Services ("DHS") decision that a DHS
employee was prohibited, under section 19 of the Conflicts Law, from serving as a pool attorney for the Office of the
Public Defender ("OPD"). The OPD uses the services of licensed New Jersey attorneys to handle "pool" cases, cases
that have multiple defendants or cases that employees of the OPD cannot handle because of the volume or backlog of
work or a conflict of interest. The DHS employee appealed to the-Superior Court, Appellate Division, which upheld the
Commission's decision.

Licensed or Regulated Activities. Pursuant to section 23(e)(2) of the Conflicts Law, all occupational, trade, business,
or professional licenses issued by a State agency must be reported to the Commission. Such licenses include, but are
not lim-ited to. attormey, physician, nurse, pharmacist, engineer, real estate, insurance, private detective, and teacher. If
the license is inactive, please so note: As is the case with any secondary -employment activity, a State employee must
receive the prior approval of the agency Ethics Liaison Officer prior to any outside use of a professional license.

Is There a Significant Overlap in the Duties and Responsibilities of the-Two Positions? In Case No. 40-91, the
Commission considered an appeal by the Director of Social Services, -Office of Public Guardian ("OPG"), Department
of Community Affairs ("DCA"), that her proposed pursuit of a private practice as an "Eldercare Consultant" was
incompatible with her State position of Director of Social Services, OPG. The DCA Ethics Committee denied the

Ssecondary employment based on the fact that'the two positions dealt with the same general area, the duties and
responsibilities of the two positions were-similar, and the possibility -existed that there were individuals, organizations,
ana-dentities that the DCA _employee might deal with in both posidins.:-_The- -Commission -confirmed the-ruling- of the
DCA--Ethics Commhittee. The Cammi&sion reviewed the--situation under sections-l6(b), 23(e)(3), (5) -and (7) of the
Conflicts Law.

In Case No. 769-79, the Commission considered whether it would be a conflict of interest for the Coordinator,
Government and Small Business Aids, Division of Economic Development, Department of Labor and Industry, to serve
*as a trustee of a local development corporation designed to help small businesses on a local level The Commission
noted that it appeared that the Coordinator would be providing on a local level the same service that he was authorized
:to offer in his State position. Moreover, it would not be unreasonable to expect that he would review applications for
State aid submitted by the small businesses he had assisted on a local level. The Commission: determined that it would
-be a conflict for the Coordinator to hold -his -present State position and concurrently serve as a trustee of the local
development corporation. The Commission cited section 23(e)(5) in its determination.

In Case No. 1127-82, the Commission considered an appeal by the Assistant Chief of Vital Statistics and
Registration, Department of Health ("DOH"), from a determination by the DOH that he should discontinue activities
in connection with a company owned by him and a co-worker. The company sold vital records binders to
municipalities for use by local registrars for the purpose of filing original vital records.. In his official capacity, the
State employee was responsible for assisting and instructing local registrars in a number. of matters including
maintenance of vital records files. His partner had even more contact with local registrars in that he was responsible
'for supervising and training vital statistics field personnel who provided technical assistance and guidelines to them.
He further was responsible for conduciing inspections of offices of local registrars to ensure compliance with federal



New Jersey Uniform Ethics Code, September 2006

E-6

and State laws and to ensure the proper maintenance of records. The Commission upheld the DOH's determination
that the sales activity had sufficient relationship to their official responsibilities so as to come within the prohibition of
section 23(e)(5).

Does. the State Employee's Agency Have Control, Supervision, or Jurisdiction over the Outside Employer? In
numerous cases, the Commission has determined that State- employees cannot engage in secondary employment when
their activities are subject to regulation or inspection by the-agency for which they work.

In Case No. 20-92, a Public Health Representative I, Office of Emergency Medical Services ("OEMS"),
Division of Health Facilities Evaluation and Licensing ("DHFEL"), Department of Health ("DOH"), appealed a

* decision .of the DOH Ethics Committee that her secondary employment as a per diem evening shift nursing supervisor
at a local hospital constituted a conflict of interest with her Departmental employment. The OEMS is responsible for
certifying and conducting routine inspections ofhospital-based Mobile Intensive Care Unit programs.

in her capacity as an evening nursing -supervisor at the hospital, the DOH employee was the on-site
administrator in charge of the hospital during her shift. She had received approval from her supervisor prior to
accepting the outside employment. Subsequent to that-approval, OEMS was transferred. to the DHFEL. The-DHFEL is
responsible for licensing health facilities in the-State and for conducting inspections of the facilities to ensure
compliance with statutory. and regulatory requirements. The Commission found that the DOH Ethics Committee had
balanced the integrity of the DOH's inspection system against the employee's ability to pursue part-time employment
and affirmed the ruling of-the Committee and the policy prohibiting such activities. The Commission reviewed the

* situation under sections 23(e)(5) and (7) of the Conflicts Law.

In Case No. 26-92, the-Commission-concurred with the Department of-Law-and Public -Safety. that-a Safety
--Special-i-st, Division-or-Motor Vehicles, t"DMV"%')ý could-not engage in -outside employment -repairing-small holes, chips
and cracks in automobile windshields because his customers -would be subject to DMV inspection.

In Case No. 24-97, a Conservation Officer III, Division of Fish. Game and Wildlife, Department of
Environmental Protection ("DEP"), appealed the DEP's denial of his secondary employment request to participate in
the commercial harvest of eels/elvers. The DEP, through the Division, regulates and oversees New Jersey's freshwater
fisheries and regulates the commercial harvest of elvers. The DEP employee, in his official capacity, spent between 40
and, 60 percent of his enforcement hours working on elvering enforcement during the season. The Commission
concurred with the DEP's decision that the employee be denied Permission to engage in the commercial harvest of
eels/elvers. The Commission reviewed the situation unders-ections 23(e)(1), (4), (5), and (7) of the Conflicts-Law.

Does the Outside Entity Receive Grants from or Contract with the State Employee's Agency? In July 2000, in
Case No. 20-00, the Commission determined that, in the absence of enabling legislation, code. of ethics or other
applicable guidelines, regulations, or. policies that prohibit such activity, that all outside employment situations
involving grant or contractual relationships take into account the following factors, in addition to the other factors set
forth in these Guidelines, in determining whether approval maybe granted.

* Whether the position in question was created as a result of the State grant or contract..

* Whether the State employee is inl a policymaking or decisionmaking position.
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0 Whether the State employee had any involvement in the drafting or review of the RFP, the award of the grant,-
negotiation of the contract, or has oversight responsibilities in connection with the grant or contract.

* Whether the State employee, in his/her official capacity, has authority to refer clients to the outside entity.

* Whether the outside position is in the same geographic area as the employee's State position.

* Whether the State -employee has had- or can be expected to have, any official interaction with the grant recipient or
contractor in his/her official capacity.

In Case No. 20-00, the Commission noted that its previous decisions regarding special State officers remained.
-unchanged. Board and commission members make policy, establish grant criteria, review proposals, make decisions,
oversee grants and can be expected to haye official interaction with the grant recipient(s). Thus, special State officers
cannot represent parties before theiragencies,_cannot receive funding,- directly or indirectly, from their agencies, and
cannot provide services for agency-funded programs.

Published Works. Under N.J.A.C. t9:61-6.7(bl, sectionl4 of the Conflicts Law, and Commission precedent, a State
employee may accept-compensation for published-works -under the-following conditions.

There is no prohibition governing such activity in the Department's enabling legislation or Code of Ethics.

. The State employee must obtain prior approval from his/her Department head.

--The published-work must.not-use or-disw6seirnfo-mation not generally available-to the-public.

* The State employee must not use State time or resources in connection with the published work.

* The State employee must not use his/her official title in connection with publication or promotion of the
published work..

The State employee cannot promote, advertise or solicit sales of the published work to co-workers or
individuals with whom he/she has official dealings.

* The State employee may not contract to sell the published work to the State except in compliance with section
19 of the Conflicts-Law.

* The published work must not have been prepared as part of the State employee's official duties.

In addition, under the current rule, the receipt of compensation from an "interested party" is not prohibited, but
is a factor to be considered in deciding whether to grant approval.

In Case No. 255-75, the Commission considered whether employees of the Public Broadcasting Authorihy
("PBA ") could receive a compensation fee for journalistic work used on a commercial station. Various journalists
employed full-time by the PBA were approached for the use of news items that they wrote during the hours that they
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were employed by the State. These- -scripts, films or tapes were being used on commercial TV channels. The
commercial stations wished to compensate the journalists for the use of their work The Commission determined that it
would be a violation of section 24 of the Conflicts Law for State employees to receive compensation from any source
other than the State for news items created as part of-their official duties.

In Case No. 3-84, the Commission found that the Supervising Program Development Specialist, Bureau of
Research, Division of Youth and Family Services ('LDYFS"), Department of Human Services ("DHS"), could not
accept a cash award from a gerontological-society for a paper prepared by him as a DYFS employee.

The DHS was awarded a grant to study abuse of the elderly. Because of his experience in the field of
gerontology, the State employee was assigned'the task of preparing a paper on the subject as partof his official duties.
The paper was prepared entirely on State time with grant monies administered by the State. The State employee
then submitted the paper for consideration for an annual research award and was the recipient of that award. The
Departmental Ethics Review Board concluded that-the acceptance of the cash award was violative of the Department's
Code -of Ethics. The Commission- noted -that the-empioyee had solici-ted the award and affirmed the DHS'
determination. The State employee -appealed the Commission's decision to the Superior Court, Appellate Division,
which upheld the Commission's determination.

In 1997, the Department of Law and Public Safety requested an opinion as to whether a Division of Law Deputy
Attorney -General ("DAG") was permitted to co-author a book about psychics and the paranormal, Case No. 3-97.
The DAG wanted to write the book in her private capacity and use her married name. (she is known by her maiden
name in her employment with the Departm'ent). The Commission determined that the DAG was permitted to co-author

* the book under the following conditions: that:she not refer to .her status as a DAG or member of the Department; that
she not permit the use of her title or-employment in connection with publication orpromotion of the book, that she-not

write-about an-acti-ve case or-use-irnFrmation, not generally-avaiidbke-to- the public;-that she avoid an-y legal analysis
that could be interpreted as Division of Law work product; that she not use State time or resources in connection with
her outside activity.

In Case No. 34-98, the Commission determined that. the Managing Actuary, Division of Life and Health,
Department of Banking and Insurance- ("DOB-I"), was permitted to co-author and market a study guide utilized by
students preparing to take the Society --of Actuaries ("SOA ")professional examination under the Commission's rules,
precedent, the Conflicts of Interest Law and the DOBI Code of Ethics.. In approving the activity, the Commission took
into account the following factors: the study guide is sold nationally and not just to New Jersey exam registrants, the
employee co-authored the- book while -at Temple, 'uses only his name and-not his official title in connection with the
study guide and does not directfy solicit regulated entities.

Additional examples of published works situations that have'been addressed by the Commission can be found
under "Published Works" at http://ni.gov/ethics/statues/g-aide/published works.html.

Political Activity. The Commission permits involvement in partisan political activities provided that there is no
provision in the agency code of ethics prohibiting such activities. State employees, however, may not use State time or
State resources in pursuit of such activities and must notify their Departmental Ethics Liaison Officer. The Department
of Personnel has issued regulations that address the political activities of State employees. These regulations, which
reference the Federal Hatch Act, are not administered or enforced by the Commission.
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In Commission Case No. 435-77, the Commission determined that a Department of Health -employee was

permitted to serve as chairman or co-chairman of a public employees' committee in support of a gubernatorial
candidate. The State employee was cautioned that he must not use or attempt to use his officia position to secure
unwarranted privileges or advantages for the candidate of his choice. Further, he must be careful not to permit his
political activities to conflict with the proper discharge of his duties in the public interest.

In Commission Case No. 34-85, two members of the Board of Dentistry were advised that N.J.S.A. 52:13D-24
expressly permits the solicitation and acceptance of campaign contributions for announced -candidates- for elective
public office. The dentists were cautioned, however; about political activities which directly involve persons subject to
-licensure and review by the Board of Dentistry. The dentists sent letters, on personal stationery, to thousands of New
Jersey licensed dentists, to solicit re-election campaign funds for a New Jersey Assemblyman.

Additional examples of political activity situations that have been addressed by the Commission can be found.
under "Political Activities" at http://ni.gov/ethics/statues/guide//political activities.html.

Prohibited Outside Activity - Certain Officials. Section 24d.(1) of the Conflicts Law prohibits certain designated
State officers from- soliciting,--receiving or agreeing to receive, whether directly-or indirectly, any compensation, salary,
honorarium, fee, or other form of income from any source, other than the compensation paid or-reimbursed to him/her
by the State for the -performance of official duties, for -any- service, advice, assistance, appearance, speech or other
matter, except for investment income from stocks, mutual funds, bonds, bank accounts, notes,. a beneficial interest in a
trust, financial compensation received as a result of prior employment or contractual relationships, and income from the
disposition or rental of real property, or any other similar financial instrument and except for reimbursement for.
authorized travel.

For the-purposes -of this-provision;- designated=State officer-_includes: the-Governor, the Adjutant General, the
Secretary of Agriculture, the Attorney General, the Commissioner of Banking and Insurance, the Secretary and Chief
Executive Officer of the Commerce and Economic Growth Commission, the Commissioner of Community Affairs, the
Commissioner of Corrections, the Commissioner o-f Education, the Commissioner of -Environmental Protection, the
Commissioner of Health and -Senior Services, the Commissioner of Human Services, the Commissioner of Labor and
Workforce Development, the Commissioner of Personnel, the President of the State Board of Public Utilities, the
Secretary of State, the Superintendent of State Police, the Commissioner of Transportation, the State Treasurer, the
head of any other department in the Executive Branch, and the following members of the staff of the Office of the
Governor: Chief of Staff, Chief of Management and-Operations, Chief of Policy and Communications, Chief Counsel
-to the Governor, Director of Communications, Policy Counselor to the Governor,. and any deputy -or -principal
administrative assistant to any of the aforementioned members of the staff of the Office of the Governor.

Note also that, pursuant to Section X of the.Uniform Ethics Code, an agency head or assistant head is prohibited
from engaging in any private business transactions with any employee of his/her agency.

General Caveats. The Commission generally provides the following advice to individuals with approved outside
activities. State time cannot be used for outside activities. State resources, including but not limited to telephones,
facsimile machines. e-mail, copy machines, mail service and office supplies, cannot be used for outside activities.
Coworkers and/or individuals with whom the State employee comes in contact in his/her official capacity cannot be
solicited as clients for outside activities, including but not limited to. real estate services, cosmetic sales, consultingSQ
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services, and legal-services. State employees are also prohibited from referring clients to any firm with which they are
associated.

September 2004
June 2006
August 2006
outsideactivity.doc
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APPENDIX F

Blind Trusts

1. For those situations where a blind trust may be utilized by a State officer or employee, or special State officer or
employee, his/her spouse or domestic partner or dependent children, and approved-by the Commission, such trust shall
contain the for-lowing characteristics:

a. The trust shall not contain investments or assets in which the holder's ownership right or interest is required to be
recorded in a public office or those assets whose permanency makes transfer by the trustee improbable or impractical;
these investments or assets would include, but not be limited to, businesses, real estate, security interests in personal
property and mortgages;-

b. The trust shall contain a clear statement of its purpose, -namely, to- remove from the -grantor- control-and knowledge
of irivestment of trust assets so that conflicts between grantor's responsibilities and duties as a public employee or
public officer and his or'her private business or financial interests will be eliminated;

c. The -trust shall be irrevocable, and shall be terminated only upon the death of the-public employee or public officer
or upon termination of his or her status- as a public employee or public officer whichever shall first occur;

d. The trustee shall be directed not to disclose to the grantor any information about any of the assets in the trust;

e. The trustee shall be required eitherto:

-(1) prepare and fileA-hfe_-grantorfs7 -personal income tax. returns, withholding from distribution of -the trusts net income
amounts sufficient to pay the grantor's tax; and further to participate in the audit of the grantor's returns during the
period-of the trust with authority to compromise the grantor'stax liability; or-

(2) submit to -the grantor, for income tax purposes, a certification of income paid without identifying the assets
producing such income;

f. Among its other-powers, the trustee shall have authority to determine whether any of the assets originally transferred
to the trustee are to be sold and, if so, when;

g. A provision shall be included in the trust agreement prohibiting the trustee frorm investing the trust property in
corporations or businesses which do a significant amount of business with the State of New Jersey or from knowingly
making any investment in a corporation, business or venture over which the grantor has regulatory or supervisory
authority by virtue of his or her official position;.

h. The grantor shall retain no control over the trustee nor shall he or she be permitted to make any recommendations or
suggestions as to the trust property;.

i. The trustee shall be a commercial trustee and not a natural person;
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j. The principal benefit to be retained by the grantor shall be the right to receive income from the ass&ts transferred to
the trust;

k. The trust shall not become effective until submitted and approved by the Commission; and

1. The trust agreement shall provide the trustee will give the Commission access to any records or information related
to the- trust which is necessary for the performance of the Commission's duties.

2. A copy of the executed blind trust agreement shall be filed with the Commission and with the head of the
department in which the State officer or employee holds his/her position. If the grantor is the head of the department, a
copy of the executed blind trust shall be filed with the Chief Counsel to the Governor. Attached to such copy shall be a
brief statement outlining the business or financial interests from which the State officer or employee seeks to remove
himself/herself and the actual or potential conflicts of interest, or appearance of such -conflicts, which he/she seeks to
avoid by use of the trust agreement.

Blind Trust.doc
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GUIDELINES GOVERNING THE USE OF OFFICIAL STATIONERY

State officers and employees and special State officers and employees frequently write letters for various
purposes which are not always related to their official duties. -Questions about the propriety of letters written on State
stationery to further the personal interest of the officer or employee or-another individual or entity have-been addressed
-to the State Ethics Commission. To help resolve, these questions, the Commission has -established the following
Guidelines to clarify the use of official stationery for purposes other than the conduct of a State agency's business.

Permissible Uses of Official Stationery

The- Commission has determined that the following uses of State stationery are generally permissible:

1. To recommend- a current or former employee -or colleague for another position, admission to a school or
program, etc.

Example: Recommending a subordinate for admission-to graduate school.

2. To respond to inquiries from a private entity about a current or former employee or colleague.

* Example: Providing a character reference for an employee to an adoption agency during the course of the employee's
1 application to adopt a child.

Note: These-permissible -uses are only.acceptable-so longas -the -use of official stationery does-not create an
impression that the State officer or employee is engaged in an -unwarranted-use of his or herposition. For example, it

- would not be appropriate for a State employee to recommend an individual for inclusion in a program over which the
State employee has supervisory or regulatory authority. In addition, there-must be a reasonable connection between the
officer's or employee'sofficial duties and the use and purpose of the letter.
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Impermissible Uses of Official Stationery

The Commission has determined that the following examples represent clearly impermissible uses of State
stationery:

-1. To promote a candidate for elective -office.

Example: Writing an endorsement of a candidate for the legislature for inclusion in a campaign pamphlet.

2. To endorse a State vendor or contractor.

Example: Writing a letter of general recommendation for a State vendor for dissemination by the vendor. Note,
however, that a letter complimenting the vendor for a job well done may be acceptable even though the vendor may
later display the letter.

3. To express a personal opinion on a matter that is notrelated to one's official duties.

Example- Sending a letter to the editor of a-newspaper commenting on a matter that is not related to the duties of the
State officeror employee or his or her agency.

4. To secure a personal financial gain or pursue a vested interest for one's self.

Example: Writing to a private contractor (plumber, electrician) demanding, a refund or a reduction in a quoted price.

Personl-Stationery-Lmprinted with Agency, Office orTitle

The Commission has determined that use of-personal stationery imprinted with the agency office or title of a
State officer or employee, even though paid for personally, is impermissible. Such stationery may create the
appearance of official stationery or may create an impression that the State officer or employee is acting in an official
capacity.

The Commission acknowledges that there are, occasions• when it may be appropriate for a State officer or
employee to identify himself or herself by position or title in correspondence on personal stationery (i.e., stationery
bearing the individuaVs name-and home address).
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Agency Use of Official Stationery for Soiicitations

1. State agencies shall not solicit contributions of any kind from vendors to the agency or from .entities regulated by
the agency.

2. Solicitation of any other entities is subject to review and approval by the agency's Ethics Liaison Officer prior to
any contact by the agency-. The Ethics Liaison Officer must be advised of the purpose of the solicitation, the
expected result, the identities-of the entities to be solicited, whether there is any personal connection between the
agency employees and the.solicited entity, andmust be provided with a sample of the solicitation letter.

3. The Ethics Liaison Officer should determine whether the solicitation would be problematic under the Uniform
Ethics Code,- the. agency's code of ethics, the Conflicts of Interest Law, any Guidelines promulgated by the
Commission, and/or any statutory provisions dealing with charitable contributions. The Ethics Liaison Officer
-should consider such factors as'whether the agencyhas any business contacts with the recipients of the solicitation,

* whether any solicited products or-services will directly benefit any agency employees, whether the solicitation is of
such magnitude that it could -he burdensome to the recipient, and whether the language of the solicitation is
coercive.

4. The Ethics Liaison Officer shall copy the Commission on all determinations regarding solicitations.

Circumstances that do not fall within the permissible or impermissible examples above require an individual
*determination by the Commission. Questions and inquiries should be addressed to: State Ethics Commission, P.O.

Box 082, Trenton, New Jersey 08625-0082; (609) 292-1892.

Adopted at the Commission's
public meeting-on October 17, 199-1;
amended February 20, 1992;
June 1, 2006

Guidstat.doc
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APPENDIX H

POST-EMPLOYMENT RESTRICTIONS
NEW JERSEY CONFLICTS OF INTEREST LAW

This memorandum presents a comprehensive overview of the State Ethics Commission's decisions, policies and
guidelines concerning the post-employment provisions of the Conflicts Law. Presented-below are general explanations
of the statutory provisions -as well as summaries of past Commission cases. The case presentations are designed only to
provide examples of post-employment issues that have been addressed by the Commission. Specific questions
regarding a particular situation should be addressed directly to the Commission.

The sections of the Conflicts Law covering post-employment are NJ.S.A. 52:13D-17, the general prohibition,
and 17.2(c), the casino post-employment restriction. In addition, the Uniform Ethics- Code contains a une-year ban on
certain State officials' interactions with their former agencies.

N.J.S.A. 52:13D-17 provides:

No State officer or employee or special State officer or employee, subsequent to the
termination of his office or employment in any State agency, shall represent, appear for,
negotiate on behalf of, or provide information not generally available to members of the
public or services to, or agree to represent, appear for, negotiate on behalf of, or provide
information not generally available to members of the public or services to, whether by
himself or through any partnership, firm or corporation in which he has an. interest or
through any partner, officer or-employee thereof, anyTperson or-party-other-than-theState
in connection- with any cause-proceeding, application-or other matter with respect to
which such State officer or employee or special State officer or employee shall have
made any investigation, rendered any ruling, given any opinion, or been -otherwise
substantially and directly involved at any time during the course of his office- or
employment. Any person who willfully violates the provisions of this section is a
disorderly person, -and shall be subject to a fine not to exceed $1,000 or imprisonment not
to exceed six months, -or both.

In addition, for violations occurring after the effective date of P.L.2005, c.382, any
former State officer or-employee -or former special State officer or employee of-a State
agency in the Executive Branch found by the State Ethics Commission to have violated
any of the provisions of this section shall be assessed a civil penalty of not less than $500
nor more than $10,000, which penalty may be collected in a summary proceeding
pursuant to the "Penalty Enforcement Law of 1999," P.L.1999, c.274 (C.2A:58-10 et
seq.).

N.J.S.A. 52:13D-13(g) defines "interest" as:

"Interest" means (1) the ownership or control of more than 10% of the profits or assets of
a firm, association, or partnership, or more than 10% of the stock in a corporation for
profit other than a professional service corporation organized under the "Professional
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SUBCHAPTE-R7. RECUSAL PROCESS

19:61-7.1 Purpose

The purpose of this subchapter is to provide State officials with guidance regarding the circumstances under
which a State official must recuse himself or herself and procedures as to properly effectuating a recusal.

19:61-7.2 Scope

The rules in this subchapter apply to all State officers and employees and to all special State officers and
employees as- defined in the Confficts of Interest Law, N.J.S.A. 52:13D-13(b) and (e), which definitions are
incorporated inN.J.A.C. 19:61-1.4-0.

19:61-7.3 Definitions

The followingwords and terms, as used in this subchapter, shall have the following meanings, unless the
context clearly indicates otherwise.

"Recusal" means the process by which a person is disqualified, or disqualifies himself or herself, from a matter because
*O of a conflict of interest.

Relative" means a- spouse, parent, child, -sibling, -grandparent, grandchild, uncle, aunt, nephew,-ffece, father-in-law,
mother4n-law, daughter-in-law, son-in-law, brotherzin-law, -sister-in-law, or first cousin, whether in whole-or -half
blood, by marriage, adoption or-natural relationship, and the spouse of any such person.

19:61-7.4 Situations where recusal is required

(a) A State official must recuse himself or herself from a matter if he or she has:

1. Any financial interest, direct or indirect, that is incompatible with the discharge of the State official's
public duties; or

2. Any personal interest, direct or indirect, that is incompatible with the discharge- of the State official's
public duties.

(b) For purposes of (a) above, an incompatible financial or personal interest includes, but is not limited to,
outside employment; a debtor/creditor relationship; a fiduciary relationship; a source of income; any matter pertaining
to or involving a relative or cohabitant; a relationship with a person providing funds, goods or services without
compensation; any matter pertaining to or involving a business associate or business investment; and a leadership role
in a professional or trade organization, which interest might reasonably be expected to impair a State official's
objectivity and independence of judgment in the exercise of his or her official duties or might reasonably be expected
to create an impression or suspicion among the public having knowledge of his or her acts that he or she may be

j*& engaged in conduct violative of his or her trust as a State official.

4
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(c) Anincompatible financial or personal interest may exist in other situations -which are not clearly within the
provisions of (a) and (b) above, depending on the totality of the circumstances. A State officiai should contact his or
her agency ethics liaison officer or the Commission for guidance in such cases.

(d) A State official must seek the advice of the State agency's counsel, agency ethics liaison officer or the
Commission as to the propriety of participation in a matter if any person requests that a State officiaf recuse himself or
hersetffrom that matter. Oral advice, followed up by a writing, may be provided by the agency's counsel, the agency
ethics liaison officer or the Commission -to avoid delay. Oral advice should subsequentlyhbe memorialized -by a writing
or -by inclusion in public minutes.

Examples,

The spouse of the Director of the Division of Solid and Hazardous- Waste (Division), Department
of En-vironmental Protection, recently became a partner in ABC, an environmental consulting -firm that
represents clifents -befare- the- Division. 'The Director must recuse hiimself-from any involvement with
ABC-matters that come before the Division. The recusal must be memorialized in -writing and conform
to the standards of N.J.AJC. 19--61-7.5(b).

The Director of a -program that regulates health insurance carriers has been approached about
possible employment -by a regulated entity. The entity does not currently have any specific cause,
proceeding, application or other matter pending. The solicitation must immediately be disclosed to the

S Director's supervisor and the Department Ethics Liaison Officer to avoid a situation where the State
official may appear to be using his/her official position to gain an unwarranted advantage. The
vircumstances surroundin.ig the solicitation and thc--Stateofficial!s official interactions With the entity
must be reviewe-d=before the-6fficial proceeds with-any jeu-sepking-activities.---If-it is-determined that-the
State official' may respond to the solicitation, he must recuse himself from any involvement with the
entity in-his official capacity. Such recusal must conform to the standards of N.J.A.C. 19:61-7.5(b)f

Pursuant to N.J.A.C. 19:61-3.1(e), if a member of the Commission holds office or employment in
the same Department which employs a State official named in an allegation, h-e or she must disqualify
himself or herselffrom participation in any decisional process relating to that particular case. One of
the Commission meeting agenda itemsý is an allegation that a Department of Personnel employee has
violated the Conflicts of Interest Law. Because the Commission Chairwoman is the Commissioner of the
Department of Personnel, materials -associated with this. matter would not be-forwarded -to her. In
addition, the Chairwoman would place her recusal and the reason for such recusal on the record at the
meeting and leave the roomduring non-public deliberations.

A member of the Real Estate Commission (REC) is a Director and past President of the New
Jersey Association of Realtors (NJAR). The NJAR currently opposes a regulation proposed by the REC,
has submitted a letter outlining its position, and plans to attend the REC meeting to express its
opposition to the regulation. Because the REC member is an officer of the NJAR, he must recuse himself
from discussions and voting on the regulation in question.
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19:61-7.5 Procedure for recusal

(a) If a State official finds, or is advised by agency counsel or the agency ethics liaison, officer, that an
incompatible financial or personal interest exists on a matter, the State official must recuse himself or herself from that
matter or seek advice from the Commission. The recusal must be absolute, that is, the State official must have no
-involvement with the matter from which he or she has recused himself or herself.

(b) All recusals, other than those provided for in (c) below, must be memorialized in writing. See the
subchapter Appendix for samples. The writing must:

1. Specify the reason for and the date of the recusal
I

2. Specify the duration of the recusal (which may be expressed in terms related to the
pendency of the matter in the State agency);

3. Specify the effect of the recusal on the State official and his or her State agency (for
example, that the State official is not to be contacted or involved- or participate in any
manner concerning the matter from which he or she has been recused);

4. Name the person who is to assume responsibility and authority for the matter-from which
the State official has been recused (if applicable); and

5. Be disseminated to all persons who might be affected by the State official's recusal and
to the agency ethics liaison-officer, who shall maintainlhe writ-ng for as long. as-the-State-
official-serves in-i& or her-position

(c) In the case of a State agency that maintains a public record of a proceeding, that is, a Board or Commission
meeting, formal written recusal is not required; however, the following procedures must be followed:

1. To the extent feasible, meeting materials involving a matter from which the State official
must recuse himself or herself should not be distributed to the- State-official;

2. At the subject meeting, the State official must place his or her recusal and the reason-for
such recusal on the record prior to any discussion of-the matter; and

3. The State official must leave the room at a non-public portion of the meeting while the
matter in question is under discussion.
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APPENDIX

Sample Recusal Statements
Sample Recusal Statement- Seeking Employment

DATE:

TO: Agency Ethics Liaison Officer

State Ethics Commission

FROM: Name of Employee

SUBJECT: Recusal - Seeking Employment with (Name of Outside Organization)

This is to notify you that I am (seriously considering employment with, -discussing employment with, or seeking

employment with) (Name of Outside Organization).

My seeking employment may -present an actual -or appearance of a conflict of interest; therefore, I must

disqualify/recuse myself from any official duties that involve the above organization., I understand that I may not

participate in any way as a State official in any matters regarding the above organization. Furthermore, I understand

thatit woul b.e-appropriate for- any -matters specifically involving the above-named organization to -he- referred to my-

supervisor (or subordinate, if no other option) without consulting me or informing me that such matters are pending.

This action is taken with the concurrence of my supervisor (or subordinate), as indicated below.

I understand that this recusal will remain in effect until I inform you in writing that all employment seeking

activity has terminated and I receive written permission from

the agency ethics liaison-officer to resume interactions with the outside-organization.

Employee's Name

Recommend:
(Name of Employee's Director/Supervisor) Date

Approve:
Ethics Liaison Officer Date
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Sample Recusal Statement Conflicts

DATE:

TO: Designee(s)

FROM: Name of Employee-

SUBJECT: Recusal

Because I may be seen to have a conflict of interest in matters affecting (name of entity or individual) relating to

(family relationship, former affiliation with firm, etc.), I am delegating all responsibility and authority for handling any

such matters to you. Please ensure that I am screened front-any information or communications on any such matters.

By copy of this memorandum, I am instructing (appropriate contacts in office) to ensure that I do not receive any

communications on any matters affecting (name of entity or individual). This recusal will remain in effect until (state

duration of recusal).

dls

c: subordinates-respensible for screening communications
Ethics Liaison Officer
State Ethics Commission
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APPENDIX J

State Ethics Commission Position on Privatization Issues

At its December 7, 1994 meeting, the-State -Ethics Commission considered whether State employees could,
under the application of section 19 of the Conflicts Law, -participate in an open competitive bid- process for the
privatization of services currently being provided by their agency and, if successful, could operate, the service under the
application of section 17.

Application of Section 19: Section 19 prohibits a State officer or employee from entering into a contract, valued at
$25 or more, with any State agency. This prohibition also extends to partners or any corporation which the State
officer or employee controls or in which he owns or controls more than 1% of the stock. Section 19(b) exempts only
three categories of contracts from this general prohibition:

1. Contracts made after public notice and competitive bidding;

2. Contracts that may be awarded without public advertising, and competitive bidding
pursuant to N.J:S.A. 52:34-10 or similar applicable-provisions; and

3. Any contract of insurance entered into by the Director of the Division of Purchase
and Property, Department of the Treasury, pursuant to N.J.S.A. 52:27B-62.

Eachidf-these- exceptions-requiires prior approvalof the-Commission.

Because the contract for the privatization of the, program at issue will be made after public -notice and
competitive bidding, the Commission approved the employees' participation in the bid process. To deal with concerns
expressed in past Commission cases regarding whether State employees could bid on contracts to be awarded by their
own agencies, the Commission outlined several safeguards. These safeguards are intended to prevent perceptions of
State employees gaining unwarranted advantages or using insider information.

In order to approve an employee's participation in an open competitive bid process for services being privatized
by his/her agency, the Commission requires an affidavit to the Commission from the agency management specifying
that -the employee is not-or has -not been involved in the privatization decision and will have no involvement in the
privatization process, e.g., development of the RFP and -winding down of -the State-provided service. The affidavit
must also specify that the employee will have no involvement in the evaluation of bids. The Commission also requires
that the agency maintain records identifying all individuals involved in the privatization process. This requirement will
facilitate investigation of any future complaints charging an employee with the use of insider information.

The Commission recommends that the RFP contain a notice to all bidders that agency employees or former
employees may be submitting proposals. The Commission also recommends the "blind" review of the proposals to the
maximum extent feasible. This would involve identifying bidders only by numbers or letters and not by personal or
corporate identity.
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Application of Section 17: The post-employment restriction of the Conflicts Law prohibits a former State employee
from representing, appearing for, negotiating on behalf of or providing information or services not generally available
to the public to any person or party other than the State in connection with any specific cause, proceeding, app-lication
or matter in which he/she had substantial and direct involvement during his/her State employment.

The Commission has taken the position-that privatized services that are no longer pending, active or on-going in
the State agency that formerly provided the services are not "matters" within the scope of section 17.

The Commission is- concerned -that individuals who expect to have involvement in the privatized services not
participate, while State employees, in the privatization decision and process because of the Conflicts Law provisions
that prohibit employees from using their official positions to gain an unwarranted advantage (section 23(e)(3)), acting
in their official capacities in matters where they have an interest that may impair their objectivity (section 23(e)(4)),
acting in a way that might create the impression of a violation of the public trust (section 23(e)(7)) and using or
disclosing information not generally available to the public (section 25). Thus, procedurally, the Commission requires
-that an- employee express- his/her intention to be involved -in any private sector efforts in connecion with the
privatization to the agency's management and the Commission as soon as it is feasible so that appropriate steps can be
taken to screen the employee fron' the agency's privatization activities.

The Commission will require notice that -the employee was -not involved in the privatization decision or mi the
privatization process, e.g., preparation of the RFP; review of bids, evaluation of potential providers. The agency will
be required to maintain records identifying all employees involved in the privatization process.

. private.doc

-Deeember 1994
August2006
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LexisNexis (TM) New Jersey Annotated Statutes-

*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE
*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3)***

*** ANNOTATIONS CURRENT THROUGH JULY 22, 2008***

TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO TIlE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-1 (2008)

§ 26:2D-1. Short title

This act shall be known and may be cited as the "Radiation Protection ActL"

HISTORY: L. 1958, c. 116, p. 592, 1.

NOTES:

Cross References:

Violations; sanctions, see 26:2D-36.

Definitions, see 26:2D-39.

Administrative Code:

1. N.J.A.C. 7:26-3A.40, CHAPTER 26. SOLID WASTE, Intermediate handlers and
destination facilities.

2.'N.JA.C. 7:26A-3.3, CHAPTER 26A. RECYCLING RULES, Mobile recycling equipment.

3. NJ.A. C. 7:28, CHAPTER 28. RADIATION PROTECTION PROGRAMS, 7, Chapter 28
- Chapter Notes.

4. N.JA.C. 7:28-1.4, CHAPTER 28. RADIATION PROTECTION PROGRAMS,
Definitions.

5. NJ.A.C. 7:28-4.3, CHAPTER 28. RADIATION PROTECTION PROGRAMS, Exemption
from requirement for a State license for manufacture, production, transfer, distribution or
arrangement of distributi.

.6. N.JA.C. 7:28-24.9, CHAPTER 28. RADIATION PROTECTION PROGRAMS,
Examination application or license application denial, license revocation and suspension.

7. N.J.A.C. 7:28-27.2,.CHAPTER 28. RADIATION PROTECTION PROGRAMS,
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Definitions.

8. N.J.A.C. 7:28-27.24, CHAPTER 28. RADIATION PROTECTION PROGRAMS,
Inspections.

9. N.J.A.C. 8:43G-7.19, CHAPTER 43G. HOSPITAL LICENSING STANDARDS, Cardiac
catheterization supplies and equipment.

10. N.J.A.C. 13:35-2.6, CHAPTER 35. BOARD OF MEDICAL EXAMINERS, Medical
standards governing screening and diagnostic medical testing offices; determinations with
respect to the validity of certain diagnostic tests.

LexisNexis (R) Notes:

CASE NOTES

1 Planning-board-was preempted by the-Radiation Protection Act,-N.J. Stat. Ann. § 26:2D-1
et- seq. from considering any health or safety issues relating to electromagnetic or radio
emissions. New Brunswick Cellular Tel. Co. v. Old.Bridge Township Planning Bd., 270 N.J.
Super. 122, 636 A.2d 588, 1993 N.J. Super. LEXIS 905 (La-w Div. 1993).

NJ ICLE

I. New Jersey Environmental Law 16. 01 Nuclear Energy; New Jersey Response

2. New Jersey-Environmental Law 16. -1 Review of Current Statutes

LexisNexis 50 State Surveys, Legislation & Regulations

1. Nuclear and Radiologic Medicine

2. Nuclear Power and Radiation

S
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LexisNexis (TM) New Jersey Annotated Statutes

*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE *
*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***

*** ANNOTATIONS CURRENT THROUGH JULY 22,2008 *

TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-2 (2008)

§ 26:2D-2. Definitions

As used in this act, unless the context indicates another or different meaning or intent:

(a) "Commission" means theý Commission on Radiation Protection created pursuant to this
act;

(b) "Department" means the Department of Environmental Protection;

(c)."Unnecessary-radiation", means the-use-or -presenee of-electromagnetic radiation incl-uding
microwave, infraredvisihbe, ultraviolet, X-ray, and gammaray; sonic, inrfrasonic, or ultrasonic
waves; and particle radiation including alphas, betas, high energy electrons, neutrons, protons
and other atomic or nuclear particles in such manner as to be or tend to be injurious or dangerous
to the health of the people or the industrial or agriculture potential of the State, or to the ecology
of the State and its wildlife.

HISTORY: L. 1958, c. 116, p. 592, 2. Amended by L. 1971, c. 372, 1, eff. Dec. 30, 1971; L.
1981, c. 296, 1, eff. Oct. 9, 1981.

NOTES:

Cross References:

Definitions, see 26:3A2-23.

LexisNexis (R) Notes:

NJ ICLE

I. New Jersey Environmental Law 16.11 Review of Current Statutes

LexisNexis 50 State Surveys, Legislation & Regulations
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1. Nuclear and Radiologic Medicine

2. Nuclear Power and Radiation
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LexisNexis (TM) New Jersey Annotated Statutes

*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***
*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***

*** ANNOTATIONS CURRENT THROUGH JULY 22, 2008 *

TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATEDISTATUTES ARCHIVE DIRECTORY

N.J. JStat. § 26:2D-3 (2008)

§ 26:2D-3. Commission on Radiation Protection

There is hereby created in the Department of Environmental Protection the Commission on
Radiation Protection, which shall consist of 10members, three of whom shall be the
Commissioner of Environmental Protection, the Commissioner of Health, and the Commissioner
of Labor, or their designees, who shall serve ex officio and seven members with scientific
training in medicine, radiology, nonionizing radiation, infrasonics, ultrasonics, radiation physics,
medical -physics, epidemiology, atomic energy or biology or engineering, to-be appointed by the

-6--ver,-n-'ith the advice-and con-sent-of the Senate.

HISTORY: L. 1958, c. 116,p. 593,-§ 3. Amended by L. 1971, c. 372, §2, eff. Dec. 30, 1971; L.
1986, c. 28, § 2, eff. June 17, 1986.

LexisNexis (R) Notes:

NJ ICLE

1. New Jersey Environmental Law 16.01 Nuclear Energy; New Jersey Response

2. New Jersey Environmental Law 16.11 Review of Current Statutes

LexisNexis 50 State Surveys, Legislation & Regulations

1. Nuclear and Radiologic Medicine

2. Nuclear Power and Radiation

S
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*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE *
*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) *

* ANNOTATIONS CURRENT THROUGH JULY 22,2008 ***

TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY.

N.J. Stat. § 26:2D-4 (2008)

§ 26:2D-4. Commissioners' terms

Commissioners appointed by the Governor shall be. appointed for a term' of four years
commencing on July I of the year of appointment, except that of those first appointed, two shall
be appointed for. terms of one year, one for a term of two years, one for a term of three years, and
one for a term of four years, which terms shall commence on July 1, 1958. Of the two
commissioners first appointed to the commission pursuant to the provisions of this 1986
amendatory act.-one commissioner shall serve a -tenmrof four years an-d-one commissioner-shall
serve- a-itrnm of t woyears-.E-acl commissioner-shall h6ld-over-iftr--theexpiration of his term
until his successor has been- appointed and has qualified.

Vacancies shall be filled for the unexpired terms only in the manner provided for the original
appointments.

HISTORY: L. 1958, c. 116, p. 593, 4. Amended by L. 1986, c. 28, 3, eff. June 17, 1986.

LexisNexis (R) Notes:

NJ ICLE

1. New Jersey Environmental Law 16.11 Review of Current Statutes

LexisNexis 50 State Surveys, Legislation & Regulations

1. Nuclear and Radiologic Medicine

2. Nuclear Power and Radiation
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* THIS SECTION IS CURRENT THROUGH NEW JERSEY. 213TH LEGISLATURE *
*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) *

*** ANNOTATIONS CURRENT THROUGH JULY 22, 2008 ***

TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-5 (2008)

§ 26:2D-5. Compensation of commissioners

Commissioners shall serve without compensation but shall be entitled to be ceimbursed for
expenses necessarily incurred in the performance of their duties.

HISTORY: L. 1958, c. 116, p. 593, 5.

-L-exisNexis 50-State-Surveys, L-egislation & Regulations.

1. Nuclear and Radiologic Medicine

2. Nuclear Power andRadiation
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LexisNexis (TM) New Jersey Annotated Statutes

*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***

* FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) *
*** ANNOTATIONS CURRENT THROUGH JULY 22,2008 **

TITLE 26. HEALTHWAND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-6 (2008)

§ 26:2D-6. Organization, officers

The commission annually shall organize as soon as possible after July 1, and shall elect a
chairman, vice-chairman and -a secretary from-its own membership. Five-members of the
commission shall constitute a quorum to transact its business. Codes, rules and regulations shall
be adopted, amended or repealed by an affirmative vote of at least six members.

HISTORY: L. -1958, c. I1-6,_p.i93 6._Amende-d-by L.-1-971, c. 372; 3, eff.-Dec.--30, 1971;-L.
1986,-c. 2&, 4, eff. June 17,1986.

LexisNexis 50 State Surveys, Legislation & Regulations

I. Nuclear and Radiologic Medicine

2. Nuclear Power and Radiation
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*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE *
*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***

*** ANNOTATIONS CURRENT THROUGH 3JULY 22, 2008 ***

TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO-THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-7 (2008)

§ 26:2D-7. Promulgation of codes, rules or regulations

The commission shall have the power to formulate, adopt, promulgate, amend and repeal
codes, rules and regulations as may be necessary to prohibit and prevent unnecessary radiation in
accordance with the provisions of the "Administrative Procedure Act," P.L.1 968, c. 410 (C.
52:14B-1 et seq.).

HISTORY: L. 1958, c. 116, p. 594,7. Amended by-L. 1981; c. 296,2, eff. Oct.-9,1981._

NOTES:

Administrative, Code:

1. N.J.A.C. 7:28-1.3, CHAPTER 28. RADIATION PROTECTION PROGRAMS, Practice
where rules do not govern.

LexisNexis (R) Notes:

NJ ICLE

1. New Jersey Environmental Law 16.11 Review of Current Statutes

LexisNexis 50 State Surveys, Legislation & Regulations

I. Nuclear and Radiologic Medicine

2. Nuclear Power and Radiation
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*** THIS- SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE *
*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***

* ANNOTATIONS CURRENT THROUGH JULY 22,2008 ***

TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-8 (2008)

§ 26:2D-8. Review of policies and program of department ofhealth

rt shall be the duty of the commission to review the policies and program of the department as

developed under authority of this act; to make recommendations thereon to-the department; to

provide the department with such technical advice and assistance as may be requested by the
department.

HISTORY:-L. 1958; c. 416, p. 594;-8.

LexisNexis 50 State Surveys, Legislation & Regulations

1. Nuclear and Radiologic Medicine

2. Nuclear Power and Radiation

S
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*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE *
*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***
*** ANNOTATIONS CURRENT THROUGH JULY 22,2008 *

TITLE 26. HEALTIAND VITAL:STATISTICS
CHAPTER 2-D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-9 (2008)

§ 26:2D-9. Duties of department

The department shall:

(a) Administer this act and codes, rules or regulations promulgated by the commission;

(b) Provide the commission with the necessary personnel required to carry out its duties;

(c) Develop comprehensive policies and programs for the evaluation and determination of
hazards associated with the use of radiation, and for-their ameliorati6n;

(d) Advise, consult, and cooperate with other agencies of the State, the Federal Government,
other states-and interstate agencies, and with affected groups, political subdivisions and
industries;

(e) Accept and administer according to law loans, grants or other funds or gifts from the
Federal Government and from other sources, public or private, for carrying out its functions
under this act;,

(f) Encourage, participate in or conduct studies; investigations, training, research-and
demonstrations relating to the control of radiation hazards, the -measurement of radiation, the
effects.on health of exposure to radi-ttion and related problems as it may deem necessary or'
advisable for the discharge of its duties under this act; .

(g) Collect and disseminate health education information relating to radiation protection;

(h) Require registration of sources of radiation, and require records concerning sources of
radiation to be kept in such manner as may be prescribed by codes, rules or regulations of the
commission;

(i) Review plans and specifications on the design and shielding for radiation sources
submitted pursuant to codes, rules or regulations of the commission for the purpose of
determining possible radiation hazards;

(j) Enter and inspect any building or place for the purpose of investigating an actual or
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suspected source of radiation and ascertaining compliance with this act or any rule, regulation or
order promulgated or issued pursuant thereto and inspect radiation sources, their shielding and
immediate surroundings and records concerning their operation for the determination of any
possible radiation hazard;

(k) Have power, to be exercised subject to codes, rules and regulationsof the commission, to
require, issue, renew, amend, suspend and revoke licenses for the construction, operation or
maintenance of sources of radiation -including byproduct materials, source materials and special
nuclear materials in quantities-not sufficient to form a critical mass. The codes, rules and
regulations may provide for recognition of other State or Federal licenses, subject to the
registration requirements prescribed by or under the authority of this act;

(I) Have the power in accordance with a fee schedule adopted as a rule or regulation in
accordance with the "Administrative Procedure Act,", P1I. 1968, c. 410 (C. 52-14B- I et seq.), to
establish and charge fees for any of the services it performs, which fees shall be annual or
periodic as the department shall determine. The fees charged by the department pursuant to this
section shall be based on._criteria-contained in-the-fee-schedule. The-criteria-shall-reflect-the
actual or projected expense incurred by the department in the performance of the service for
which the fee is charged;:

(m) Be empowered to issue orders for the -implementation and enforcement of the provisions-
of this act or of any rule or regulation promulgated pursuant hereto.

HISTORY: L. 1958, c. 116, p. 594, 9. Amended by L. 1961, c. 124, p. 742, 1; L. 1971, c. 155,
2,eff. June 1, 1971; L. 1981, c. 296, 3, eff. Oct. 9, 1981.

Le)&NexisU- -State Surveys; Legislation &-Regt-ations

1. Nuclear and Radiologic Medicine

2. Nuclear Power and Radiation
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*** ANNOTATIONS CURRENT THROUGH JULY 22, 2008 *

TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-9.1 (2008)

§ 26:2D-9.1. Agreements with federal government; assumption of regulatory authority by state

The Governor, -n behalf of the State, may enter into agreements with the Federal Government
providing for discontinuance by the -Federal Government and assumption by the State of the
authority, in the interest of the protection of the public from radiation hazards, to regulate
sources of radiation including by-product materials, source materials and special nuclear
materials in quantities not sufficient to form a critical mass. Subject to the terms of such
agreements, regulatory authority assumed-by the- State-by virtue of-such agreements shall -be
-exercised'Thy the department in-the manner-provided-in this act and-asrmay.be firther provided-by
codes, rules and regulations of the commission promulgatedpursuant to this act.,

HISTORY: L. 1961, c. 124, p. 745, 3.

LexisNexis 50 State Surveys, Legislation & Regulations

1. Nuclear and Radiotogic Medicine

2. Nuclear Power and Radiation-
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*** THIS SECTICYNIS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***
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*** ANNOTATIONS CURRENT THROUGH JULY 22,2008 *

TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

NJ. Stat. § 26:2D-9.2 (2008)

§ 26:2D-9.2. Agreements with federal- government or other states or agencies; performance of
functions on co-operative basis

The department may-(a) enter into agreements, subject to the approval of the Governor, with
the Federal Government, other States or interstate agencies to perform inspections and other
radiation protection functions on a co-operative basis with the Federal Government, other States
or interstate agencies; and (b) subject to available appropriations, make its personnel available
for participation-in training programs-of the FederalGovernment and otherwise secure assistance
from-the Federal Gover nent to-maintain a.-fimprove the-departrment's-administration of-this
act.

HISTORY: L. 1961, c. 124, p. 7 4 5, 4 .

LexisNexis 50 State Surveys, Legislation & Regulations

1. Nuclear and Radiologic-Medicine

2. Nuclear Power and-Radiation
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*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE *
*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***

*** ANNOTATIONS CURRENT THROUGH JULY 22, 2008 ***

TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-10 (2008)

§ 26:2D-1 0. Prevention of exposure to unnecessary radiation

All sources of radiation shall be-shielded, transported, handled, used and kept in such -manner
as to prevent all users thereof and- all persons within effective range- thereof from being exposed
to unnecessary radiation.

HISTORY: L. 1958, c. 116, p. 595, 10.
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*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***

*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***

*** ANNOTATIONS CURRENT THROUGH JULY 22,-2008 *

TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-11 (2008)

§ 26:2D-11. Repealed by L.1981, c. 296, § 8, eff. Oct. 9, 1981

LexisNexis 50 State Surveys, Legislation & Regulations

1. Nuclear and Radiologic Medicine

2. Nuclear Power and Radiation
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*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***

*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***
ANNOTATIONS CURRENT THROUGH JULY 22,2008 ***-

TITLE 26., HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEYANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-11.1 (2008)

§ 26:2D-1 1.1. Embargo of articles with radiation hazards; tagging; prohibition of use, sale or
disposal, or impoundment; disposal or return; conditions

Notwithstanding any other remedy available to the department, whenever an agent of the
department finds or has probable cause to believe that any material, machine, appliance,
apparatus or device, or any part thereof, is a radiation hazard or danger of such nature as to
constitute a threat to public health or welfare, or is being operated in a manner as to result in
such a threat,-he-may embargo such article by affixing thereto-a- tag or other.appropriate

ýmarking,Tgiving notice that-suclrartide-is, or is suspected -to-be; a radiation-hazard or danger and
has been detained -or embargoed, and warning all persons not to use, remove or dispose-of such
article by sale-or otherwise until permission for use, removal or-disposal is given by the
department, or he may cause any material, machine, appliance, apparatus orde-vice to be secured
or impounded. It shall be a violatidn of this act for any person to remove or dispose of such
detained or embargoed article by sale or otherwise without such permission.

Within 10 days after embargoing or impounding any source of-radiation, the department
shall give notice to the person-causing the violation or hazardous condition-prescribing
circumstances -under which the source of radiation will be returned to the custody of the person.
If the person, within a reasonable time as may be fixed by the department, does not furnish
satisfactory evidence to the department of present and intended future compliance with the
conditions, the rights of the personý, with respect to the source of radiation so secured or
impounded, shall become the property of the State to be disposed of by the department on behalf
of the State in any manner consistent with public health and safety.

HISTORY: L. 1971, c. 372, 4, eff. Dec. 30, 1971. Amended by L. 1981, c. 296, 5, eff. Oct. 9,
1981.

LexisNexis 50 State Surveys, Legislation & Regulations

1. Nuclear and Radiologic Medicine
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*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***

*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***

* ANNOTATIONS CURRENT THROUGH JULY 22, 2008 ***

TITLE 26. BEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION .PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. S&at. § 26:2D-1i).2 (2008)

§ 26:2D-1 1.2. Embargo; hearing; stay; conditions

Any person aggrieved by an embargo imposed under the provisions of this act who shall apply
therefor within 30 days after the imposition of such embargo, shall be granted a hearing before
the department. Pending the determination by the department before or after such hearing, the
department may stay the operation of the embargo upon such terms and conditions, including
performance bonds, as~it may deem proper.

--JISTOR-Y-L. I1971, c. 372; 5,-eff. Dec. 3-0, 1971.
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-11.3 (2008)

§ 26:2D-11.3. Repealediby L. 1981, c. 296, § 8, eff. Oct. 9, 1981
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*** ANNOTATIONS CURRENT THROUGH JULY 22, 2008 *

TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 21). RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-12 (2008)

§ 26:2D-12. Emergency orders; -hearing

Whenever the department finds that an emergency exists requiring immediate action to protect
the public -health or welfare, it may issue an order reciting the existence of such an emergency
and requiring that such action be taken as it deems necessary to meet the emergency. Such order
shall be effective immediately. Any person to whom such order is directed shall comply
therewith immediately, but, on application to the department, shall be afforded a hearing within
5-days. On-tihe basis 'f-such hearing-the department-may continue such order in effect or revoke,-

--amend ormiodify-such order.

HISTORY: L. 1958, c. 116, p. 596, 12.

NOTES:

Administrative Code:

1. N.J.A.C. 7:28-3.10, CHAPTER 28. RADIATION.PROTECTION PROGRAMS, Denial
of an application for registration, and suspension, modification, or revocation of registration of
ionizing radiation-p.

2. N.J.A.C. 7:28-24.9, CHAPTER 28. RADIATION PROTECTION PROGRAMS,
Examination application or license application denial, license revocation and suspension.

LexisNexis 50 State Surveys, Legislation & Regulations
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*** ANNOTATIONS CURRENT THROUGH JULY 22, 2008 ***

TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION.

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J- Stat. § 26:2D-13 (2008)

§ 26:2D-1 3. Actions to prevent violations; injunctions; penalties

The department may bring a eivil action in the Superior Court to prevent the violation of the
provisions of this act or codes, rules or regulations promulgated by the commission and orders of
the department and said court may proceed in the action in a summary manner or otherwise and
may restrain in all'such cases any person or legal entity from violating any of the provisions of
this act or said codes, rules, regulations or orders.

ARyp-ersor-who-violatesýLthe-provisions ofthis-act-or any rule,-regulatiom-or order
promulgated or issued pursuant hereto or uses, removes, or disposes of any property in violation
of an enmbargo imposed under the provisions of this act shall be liable to a penalty of not more
than $ 2,500.00 to be collected in a, civil action by a summary proceeding under "the penalty
enforcement law" (N.J.S. 2A:58-1 et seq.) or in any case before a court of competent jurisdiction
wherein injunctive relief has been requested If the violation is of a continuing-nature, each -day
during which it continues shall constitute an additional, separate and distinct offense.

The department is authorized and empowered to compromise and settle any claim for a
penalty under .this section in an: amount in the discretion of the department as may appear
appropriate and-equitable -under-all of the circumstances.

HISTORY: L. 1958, c. 116, p. 596, 13. Amended by L. 1981, c. 296,4, eff. Oct. 9, 1981.

NOTES:

Cross References:

Violations; penalties, see 26:2D-23.4.

Administrative Code:

1. N.J.A.C. 7:28-24.9, CHAPTER 28. RADIATION PROTECTION PROGRAMS,
Examination application or license application denial, license revocation and suspension.
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2. N.J.A.C. 7:28-48.1, CHAPTER 28. RADIATION PROTECTION PROGRAMS, Scope,
purpose and general provisions.

LexisNexis (R) Notes:

NJ ICLE

1. New Jersey Environmental Law 16.11 Review of Current Statutes
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***.FIRST ANNUAL SESSION (iP.L. 2008 CH. 5-0 & J.R. 3) **

* ANNOTATIONS CURRENT-THROUGH JULY 22, 2008 *

TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVEDIRECTORY

N.J. Stat. § 26:2D-14 (2008)

§ 26:2D-14. Service of notice

Any notice, order or other instrunient issued- pursuant to this act.may be served-personally or
by mailing a copy-thereof by certified mail directed to the person or -legal entity affected.

HISTORY: L. 1958, c. 116, p. 596, 14.
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*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE *
*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***

*** ANNOTATIONS CURRENT THROUGH JULY 22,2008 *

TITLE 26. HEALTH AND VITAL STATISTICS-
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:-2D-75 (2008)

§ 26:2D-1 5. Existing remedies not impaired

No existing civil or criminal remedy for any action which is a violation of any code, rule or
regulation of the commission shall be -excluded or impaired by this act.

HISTORY: L. 1958, c. 116, p. 596, 15.
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* FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***
*** ANNOTATIONS CURRENT THROUGH JULY 22,2008 ***

TITLE 26. HEALTH AND vrrAL STATISTICS
-CHAPTER 2D. ýADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-16 (2008)

§ 26:2D-16. Review

Any code, -or rule or regulation of the commission or determination or finding of the
department shall be reviewable in the Superior-Court by a proceeding in lieu of prerogative writ.

HISTORY: L. 1958, c. 116 , p. 596, 16.
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*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE **
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TITLE 26. HEALTH ANaVITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-17 (2008)

§ 26:2D-17. Approval oflocal regulations

No ordinance, resolution or regulation concerning unnecessary radiation adopted by any
municipality, county or local board of health shall be effective until a certified copy of such
ordinance or regulation has been submitted to the commission and approved by the
commissioner of the department. Such ordinances or regulations may not be approved unless the
same shall be consistent with this act or any code, rule or regulation issued pursuant hereto.

-H-ISTORY- L. 1958, c. --I 6,p.-597 ,17.

LexisNexis (R) Notes:

CASE NOTES

1. Zoning board' improperly denied telephone company a variance from requirement that
cellular tower not be located within 1,000 feet of any school or residence on the ground that the
tower would be a health or safety hazard because under N.J. Stat. Ann. § 26:2D-1 7 any attempt
by a municipality to regulate the levels of-electromagnetic radiation beyond that regulated by the
State was precluded. New Brunswick Cellular Tel, Co. v. Township of Edison Zoning Bd. of
Adjustment, 300 N.J. Super. 456, 693 A.2d 180, 1997 N.J. Super. LEKIS 217 (Law Div.' 1997),
questioned by Northeast Towers, Inc. v. Zoning Bd. ofAdjustment, 327 N.J. Super. 476, 744 A.2d
190, 2000 N.J. Super. LEXIS 35 (App.Div. 2000).

2. Zoning board improperly denied telephone company a variance from requirement that
cellular tower not be located within 1,000 feet of any school or residence on the ground that the
tower would be a health or safety hazard because under N.J, Stat. Ann. § 26:2D-1 7 any attempt
by a municipality to regulate the levels of electromagnetic radiation beyond that regulated by the
State was precluded. New Brunswick Cellular Tel. Co. v. Township of Edison Zoning Bd. of
Adjustment, 300 N.J. Super. 456,.693 A.2d 180, 1997 N.J. Super. LEKIS 217 (Law Div. 1997),
questioned by Northeast Towers, Inc. v. Zoning Bd. ofAdjustment, 327 N.J. Super. 476, 744 A.2d
190, 2000 N.J. Super. LEXIS 35 (App.Div. 2000).
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* THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***
*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***

* ANNOTATIONS CURRENT THROUGH JULY 22, 2008**

TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-18 (2008)

§ 26:2D-1 8. Radioactive materials; transportation or storage or detention pending transit;
certificate of handling

No person shall transport into or through the State, or store, hold or detain pending or during
such transit, any of the following materials without first halving obtained a certificate of handling
from the department:

a. Plutonium isotopes in-any-quantity-and form exceeding-two grams or 20-curies, whichever
-is-less;

b. -Uranium enriched in the isotope U-23.5 exceeding 25 atomicper cent of the-total uranium
content in quantities where the U-235 content exceeds one kilogram;

c. Any of the actinides the activity of which exceeds 20 curies;

d. Spent reactor fuel elements or mixed fission products associated with such -spent fuel
elements the activity of which exceeds 20 curies;

e. Any quantity of radioactive material which exceeds 20 curies; or

f. Any lesser quantity of radioactive naterial which, when combined with any-other-quantity
of such material, exceeds 20 curies.

HISTORY: L. 1977, c. 233, 1, eff. Sept. 26, 1977.

NOTES:

Cross References:

Violations; penalties; crime of fourth degree; enforcement, see26:2D-22.

Definitions, see 39:5B-18.

Radioactive material; production of certificate of handling, certificate number or other
documents upon request, see 39:5B-19.
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Placard on vehicle, see 39:5B-20.

Possession of certificate of handling or certification number by driver or operator, see 39.:5B-
21.

LexisNexis (R) Notes;

-NJ ICLE

1. New Jersey Environmental Law 16.11 Review of Current Statute&
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*** FIRST ANNUAL SESSION (-P.L. 2008 CH. 50 &J.R. 3) *
*** ANNOTATIONS CURRENT THROUGH JULY 22, 2008 *

TITLE 26. HEALTH AND -VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-19 (2008)

§ 26:2D- 19. Submission of information and issuance of certificate

a. Any person seeking to obtain such a certificate shall submit to the department, nut less than
7 business days prior-to the storage or transporting of any of the materials specified in section 1
of this act, the following information:

(1) Nameof shipper, (2) Name of carrier, (3) Type and quantity of radioactive material, (4)
Date and time of shipment, (5) Starting point, scheduled route,-and destination, (6)-Location and

--manner ofstorage, and (7)-Other informationrequired-by-th-e-departmentL

b. The department, after consultation with the Chief of the State Police, shall issue the
"certificate of handling" upon a finding that the storage-or transporting of such material shall be
accomplished in a manner necessary to protect publichealth and safety of the citizens of the
State. The department, in its discretiqn, may require changes in the location or manner of storage
or changes in dates, routes, or time of transporting such material if necessary to maximize
protection to public health and safety.

HISTORY: L. 1977, c. 233, 2, eff. Sept. 26, 1977.
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26.2D-20 (2008)

§ 26:2D-20. Discharge or threat of discharge of radioactivity; prevention or abatement; recovery
of-costs

In-the event of a discharge of radioactivity, or threat thereof, resulting from a radiation source
in storage or transit in this State,,the department may recover from any shipper, carrier, bailor,
bailee, or any other person responsible for the storage .or transportation of such radiation source,
the costs incurred by the department for the pre~rention or abatement of such discharge or the

-- removal of the effects -thereof.

HISTORY: L. 1977, c. 233, 3, eff. Sept. 26, 1977.
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*** ANNOTATIONS CURRENT THROUGH JULY 22,2008 ***

TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. §26:2D-21 (2008)

§ 26:2D-21. Rules and regulations

Without limiting or impafirmig in any way the powers heretofore provided by the act to which
this act is a supplement, the commission is hereby empowered and directed to adopt, pursuant to
the provisions of the "Administrative Procedure Act" P.L. 1968, c. 410 (C. 52:14B-1 et seq.) such
rules and regulations necessary to carry out the provisions of this act.

HISTORY:L. 1977, c. 233,-4; eff. Sept.-2-6, 1977.
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-22 (2008)

§ 26:2D-22. Violations; penalties; -crime of fourth degree; enforcement

Any person who violates any provision of this act shall be liable to the penalties contained in
P.L.1958, c. 116. Any-person who violates any provision of this act shall be guilty of a crime of
the fourth degree. The State Police shall, and any local police department may, enforce the
provisions of P.L.1977, c. 233 (C. 26:2D-18 et seq.).

HISTORY: L. 1-977, c_233,_5,-eff. Sgpt. 26, 1977. Amended by-L L981, c. 296, 6, eff. Oct. 9,
1.98L1-

LexisNexis (R) Notes:

LAW REVIEWS & JOURNALS'

1.53 Rutgers L. Rev. 181, NEW JERSEY DEVELOPMENTS: Limiting the Designated
Felon Rule: The Proper Role of the Responsible Corporate Officer Doctrine in the Criminal
Enforcement of New Jersey's Environmental Laws.
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* ANNOTATIONS CURRENT THROUGH JULY 22,2008 ***

TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-23 (2008)

§ 26:2D-23. Obstruction, hindrance, delay or interference of personnel of department in
performance of duties

No -person shall obstruct, hinder,, delay or interfere with, by force or otherwise, the
performance by the department, its personnel or any of its authorized agents of any duty under
the provisions of this act oi refuse to permit the personnel or authorized agents to perform their
duties by refusing'them upon proper presentation of a written order of the department, entrance
to any premises at reasonable hours.

HISTORY: L. 1981, c. 296, 7, eff. Oct. 9, 1981.

LexisNexis 50 State Surveys, Legislation & Regulations
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

!N.J. Stat. § 26:2D-23.1 (2008)

§ 26:2D-23.1. Radioactive materials prohibited from transportation or storage in transit

It shall be unlawful for any person to transport or store in -transit the following radioactive
materials in any county in New Jersey which has an average population density exceeding 1,000.
persons per square mile as measured in the most recent decennial census:

a. Plutonium isotopes in any quantity and form exceeding 20 curies;

b:-Uranium enriched in-the -isotope U:23 5 exceeding 25 atomic per cent of the total uranium
content in quantities- where-theU-:-ý2-5 content ýexceeds 1 k-l-ogrant,:

c. Any of the actinides (i.e., elements with atomic number 89 or greater) the activity of which
exceeds 20 curies; or

d. Spent reactor fuel elements or mixed fission products associated with such spent fuel
elements the activity of which exceeds 20 curies.

Any quantity of radioactive material specified as "Low Specific Activity" by the Nuclear
Regulatory Commission in 10 CER Part 71, entitled "Packaging of Radioactive Material for
Transport" shall be exempt from the provisions of this act.

HISTORY-.- L. 1983, c. 345, 1.
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§ 262a-23.2. Designation or definition of additional -categories or subcategories

The department -may, pursuant to the "Administrative Procedure Act" P.L.1968, c. 410-(C.
52:1-4B-1 et seq.), designate or define any categories or subcategories of radioactive material
covered under this act, except radiopharmaceuticals and radioactive stibstances, the principal
purpose of which is associated With the manufacture of the radiopharmaceuticals, to be banned
from areas designated by the department. The department shall only do so where it finds that
such materrilFmay create an unwarranted-hazard to publicsafety and where-the-transpotation-of

thematerial- i-nzhe -area-is not-essential to-the public welfare.

HISTORY: L. 1983, c. 345, 2.

LexisNexis 50 State Surveys, Legislation & Regulations

1. Nuclear and Radiologic Medicine

2. Nuclear Power and Radiation



Page 40
N.J. Stat. § 26:2D-23.3

31 of 94 DOCUMENTS

LexisNexis (TM) New Jersey Annotated Statutes

*** THIS SECTION IS CURRENT THROUGH NEW JERSEY 213TH LEGISLATURE ***

*** FIRST ANNUAL SESSION (P.L. 2008 CH. 50 & J.R. 3) ***
*** ANNOTATIONS CURRENT THROUGH JULY 22, 2008 ***

TITLE 26. HEALTH AND VITAL STATISTICS

CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY
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§ 26:2D-23.3. Certificates of handling

Notwithstanding the provisions of sections 1 and 2 of this act, the department may issue,
"certificates of handling" on a case-by-case basis for radioactive materials covered under this
act:

a. For compelling reasons involving urgent public policy or national security interests which
transcend public health and safety concerns;

b. -For-researehfr-or-rdevelopment activities, medicail therap;, or educational-purposes-which the
department determines do not pose significant threats to public health andsafety;

c- For the transportation of fresh or non-irradiated nuclear fuel to any nuclear generating
facility upon a finding by the department that there isno _feasible-alternate route or mode of
transportation which involves less risk to the public; or

d. For the transportation of spent or irradiated nuclear fuel from any nuclear electricity
generating facility upon a finding by the department that there is no feasible alternate route or
mode of transportation or method of disposition which involves less risk to the public health and
safety; provided, however, that no certificate of handling shall be issued for the transportation of
any spent or irradiated nuclear fuel in New Jersey unless the department and the State Police
have jointly determined that adequate safety precautions have been taken by the transporter and
that adequate emergency response capabilities exist to protect the public during such

• transportation, and the department has further determined that the shipment of such fuel is
secured by a limit of insurance or other form of indemnification, either by law or privately
obtained, which is appropriate for the protection of the public in view, of the risks associated with
such transportation.

HISTORY: L. 1983, c. 345, 3.
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§ 26:2D-23.4. Violations; penalties

Any person who violates the provisions of this act shall, in addition to any penalties imposed
pursuant to section 13of-P.L. 1958, v. 116 (C. 26-.2D-13), have all certificates of handling in the
possession of that personrevoked and shall be ineligible to receive any certificate of handling for
3 years.

-HISTOR-Y: L. 1983-; c. 345,-4.
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§ 26:2D-24. Legislative findings and declarations

The Legislature hereby finds and declares that the citizens of the State of New Jersey are
entitled to the maximum protection practicable from the harmful effects of excessive and
improper exposure to ionizing radiation; that the protection can be increased by requiring
appropriate training and experience of persons operating medical equipment emitting ionizing
radiation and requiring them to operate the equipment under the specific direction of a licensed
practitioner; and that -it is therefore-necessary to-establish standards of education, training and
experience for these-operators and-to provide for-the-appropriate -examination and certification
thereof.

HISTORY: L. 1981, c. 295, 1, eff. Oct. 9, 1981.

NOTES:

Cross References:

Compliance with law on radiologic technology, see 45:6-69.

Administrative Code:

1. N.J.A.C. 7:28-15.1, CHAPTER 28. RADIATION PROTECTION PROGRAMS, Scope.

2. N.J.A.C. 7:28-16.9, CHAPTER 28. RADIATION PROTECTION PROGRAMS,
Operating criteria.

3. N.J.A.C. 7:28-19.1, CHAPTER 28..RADIATION PROTECTION PROGRAMS, Purpose
and responsibility.

4. N.J.A.C. 7:28-19.2, CHAPTER 28. RADIATION PROTECTION PROGRAMS,
Definitions.

5. N.J.A.C. 7:28-19.3, CHAPTER 28. RADIATION PROTECTION PROGRAMS, General
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provisions.

6. N.JA.C. 7:28-19.8, CHAPTER 28. RADIATION PROTECTION PROGRAMS, Students.

7. NJA.C. 7:28-24.3, CHAPTER 28. RADIATION PROTECTION PROGRAMS, General
provisions.

8. N.JJ.AC. 8:43A-30.3, CHAPTER 43A. MANUAL OF STANDARDS FOR LICENSING
OF AMBULATORY CARE FACILITIES, Radiation therapy oncology services staff
qualifications.

9. NJA.C. 8.43 G-28.13, CHAPTER 43G. HOSPITAL LICENSING STANDARDS,'
Radiation oncology services staff qualifications.

10. N.J.A.C. 13:30-IA.2, CHAPTER 30. NEW JERSEY BOARD OF DENTISTRY, Scope
.of practice of licensed dental hygienist.

11. N.JA.C. 13:30-2.4, CHAPTER 30. NEW JERSEY BOARD OF DENTISTRY, Scope of
practice of registered dental assistant.

12. N.J.A.C. 1330-2.5, CHAPTER 30. NEW JERSEY• BOARD OF DENTISTRY, Scope of
practice of limited registered dental assistant in orthodontics.

13. NJ.A.C. 13:30-2.6, CHAPTER 30. NEW JERSEY BOARD OF DENTISTRY, Scope of
praciice of unregistered dental assistant.

14. N.J.A.C. 13.30-8.14, CHAPTER 30. NEW JERSEY BOARD OF DENTISTRY, Dental
X-rays; lead shields.

-LexisNexis:(R)-Notes:
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1. New Jersey Environmental Law 16.11 Review of Current Statutes
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§ 26:2D-25. Short title

This_ act shall-be known and may be cited as the "Radiologic Technologist Act."-

HISTORY: L. 1981, c. 295, 2, eff. Oct. 9, 1981.
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TITLE 26. HEALTH AND VITAL STATISTICS
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N.J. Stat. § 26:2D-26 (2008)

§ 26:2D-26. Definitions

As used in this act:

a. "Board" means the Radiologic Technology Board of Examiners created pursuant to section
5 of this act.

b. "License" means a certificate issued by the board authorizing the licensee to use
equipment emitting ionizing radiation or hu-man beings for diagnostic or-therapeutic purposes-in
accordance with-the provisions of-this-act.

c. •tChest x-ray technologist" means a person, other than a licensed practitioner, whose
practice of-radiologic technology is limited to the chest area for diagnosticpurposes-only.

d. "Commissioner" means the Commissioner of Environmental Protection.

e. "Dental x-ray technologist" means a person, other than a licensed practitioner, whose
practice of radiologic technology is limited to intraoral radiography for diagnostic purposes only.

-f. "Health physicist" means a person who is certified by the American Board -of Health
Physics or the American Board of Radiology in radiation physics.

g. "Licensed practitioner" means a person licensed or otherwise authorized by law to practice
medicine, dentistry, dental hygiene, podiatric medicine, osteopathy or chiropractic.

h. "Radiation therapy technologist" means a person, other than a licensed practitioner, whose
application of radiation on human beings is for therapeutic purposes.

i. "Diagnostic x-ray technologist" means a person, other than a licensed practitioner, whose
application of radiation on human beings ýis for diagnostic purposes.

j. "Radiologic technologist" means any person who is licensed pursuant to this act.

k. "Radiologic technology" means the use of equipment emitting ionizing radiation on
human beings for diagnostic or therapeutic purposes under the supervision of a licensed

w) practitioner.
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1. "Podiatric x-ray technologist" means a person, other than a licensed practitioner, whose
practice of radiologic technology is limited to the operation of x-ray machines as used by
podiatrists on the lower leg, foot and ankle area for diagnostic purposes only.

m. "Orthopedic x-ray technologist" means a person, other than a licensed practitioner, whose
practice of radiologic technology is limited to the spine and extremities for diagnostic purposes
only.

n. "Urologic x-ray technologist" means a person, other than a licensed practitioner, whose
practice of radiologic technology is limited to the abdomen and pelvic area-for diagnostic
purposes only.

HISTORY: L. 1981, c: 295, 3, eff. Oct. 9, 1981; amended 1984, c. 242, 1, eff. Dec. 28, 1984;
1985, c. 540, 1, eff. Jan. 21, 1986; 2005, c. 259, § 31,-eff. Jan. 4, 2006.
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N.J. Stat. §f 26-2D-27 (2008)

§ 26:2D-27. X-ray technologist licenses

a. Except as hereinafter provided, no person other than a- licensed practitioner or the holder of a
license as provided in this act shall use x-rays on a human being.

b. A person holding a license as a diagnostic x-ray technologist may use the title "licensed
radiologic technologist" or the letters (LRT) (R) after his name. No other person shall be entitled
touse the title or letters, or any other title or letters after his name that indicate or imply that he
-is a licensed diagnostic x-ray technologist; wor rmy -any-person=holdhimself-out in anyy way,
whether orally or in writing, expressly or by impjlication, as alicensed diagnostic technologist.

c. A person holding a limited license as a chest x-ray technologist may use the title "licensed
chest x-ray technologist" or the letters (LRT)(C) after his name. No other person shall be entitled
to use the title or letters, or any other title or letters after his name that indicate or imply that he
is a licensed chest x-ray technologist; nor may any person hold himself out in any way, whether
orally or in writing, expressly or by implication, as a licensed chest x-ray technologist.

d. A person holding a limited license as a dental x-ray technologist may use the title
"licensed dental x-ray technologist" or the letters (LRT)(D) after his name. No other person shall
be entitled to use the title or letters, or any other title or letters after his name that indicate or
imply that he is a licensed dental x-ray technologist~nor may any person hold himself out in any
way, whether orally or in writing, expressly or by implication, as a licensed dental x-ray
technologist.

e. A person holding a license as a radiation therapy technologist may use the title "licensed
therapy technologist" or (LRT)(T) after his name. No other person shall be entitled to use the
title or letters, or any other title or letters after his name that indicate or imply that he is a
licensed therapy technologist; nor may any person hold himself out in any way, whether orally
or in writing, expressly or by implication, as a licensed therapy technologist.

f. A person holding a license as provided by this act shall use medical equipment emitting
ionizing radiation on human beings only for diagnostic or therapeutic purposes on a case by case
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basis at the specific direction of a licensed practitioner, and only if the application of the
equipment is limited in a manner hereinafter specified.

g. Nothing in the provisions of this act relating to radiologic technologists shall be construed
to limit, enlarge or affect, in any respect, the practice of their respective professions by duly
.licensed practitioners.

h. The requirement of a license shall not apply to a hospital resident specializing in.
radiology, who is not a licensed practitioner in the State of New Jersey, or a student enrolled in
and attending a school or college of medicine, osteopathy, podiatric medicine, dentistry, dental
hygiene, dental assistance, chiropractic or radiologie technology, who applies radiation to a
human being while under the direct supervision of a licensed -practitioner.

i. A person holding a license as a diagnostic x-ray technologist and a license as a radiation
therapy technologist may use the letters (LRT)(RXT) after his n ame.

j. A person holding a limited license as a podiatric x-ray technologist may use the title
"licensed podiatric x-ray teehnologist" or the letters (LRT)(P) after his-name. No -other-person
shall be entitled to use the title or letters, or any other title. or letters after his name that indicate
or imply that he is a licensed podiatric x-ray technologist; nor may any person hold himself out
in any way, whether orally or in writing, expressly or by implication, as a licensed podiatric x-
ray technologist.

k. A person holding a limited license as an orthopedic x-ray technologist may use the title
"licensed orthopedic x-ray technologist" or the letters (LRT)(O) after his name. No otherperson
shall be entitled to use the title or letters, or any other title or letters after his name that indicate
or imply that he is a licensed orthopedic x-ray technologist; nor may any person hold himself out
in any way,;w1hether orally or in writing, expressly or-by implication, as a licensed orthopedic x-
-ray technologist.

1. A person holding a limited license as a urologic x-ray technologist may use the title
"licensed urologic x-ray technologist" or the letters (LRT)(U) after his name. No other person
shall be entitled to use the title or letters, or any other title or letters after his name that indicate
or imply that he is a licensed urologic x-ray technologist; nor may any person hold himself out in
any way, whether orally or in writing, expressly or by implication, as a licensed urologic x-ray
technologist.

HISTORY: L. 1981, c. 295, 4, eff. Oct. 9, 19&1; amended 1984, c. 242, 2, eff. Dec. 28, 19$4;
1985, c. 540,,2, eff. Jan. 21, 1986; 2005, c. 259, § 32, eff. Jan. 4, 2006.

NOTES:

Administrative Code:

1. N.J.A.C. I0A:16-3.4, CHAPTER 16. MEDICAL AND HEALTH SERVICES,
Licensure.

LexisNexis 50 State Surveys, Legislation,& Regulations
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§ 26:2D-28. Radiologic Technology Board of Examiners

a. There is created a Radiologic Technology Board of Examiners which shall be an agency of
the Commission on Radiation-Protection in the Department of Environmental Protection and
which shall report to the commission. The boardshall consist of two commission members
appointed annually to the membership of the board by the chairman of the commission, and 13
additional members appointed by the Governor with the advice and consent of the Senate. Of the
members appointed by the Governor, two shall-be radiologists who have-practi.ced not less than
five years;_one shaiFlbe-a-licensed-physician who has actively-engaged-in the practice of
medicine not less than five years; one shall be a licensed dentist who has actively engaged in the
practice of dentistry for notless-than five years; one shall be a licensed podiatrist who has.-
actively engaged in the practice of podiatric medicine for not less than five years; one shall be an
administrator of a general hospital with at least five years' experience; one shall be a health
physicist who has practiced not less than five years; three shall be practicing radiologic
technologists with at least five years of experience in the practice of radiologic technology and
holders of current certificates issued pursuant to this act; two. shall be members of the general
public; and one shall be a representative of the department designated by the Governor pursuant
to subsection c. ofsection-2 of P.L.-1971, c.60 (C.45:1-2.2).

b. The terms of office of the members appointed by the Governor shall be three years.
Vacancies shall be filled for an unexpired term only in the manner provided for the original
appointment.

c. Members of the board shall serve without compensation but shall be reimbursed for their-
reasonable and necessary traveling and other expenses incurred in the performance of their
official duties.

d. The commissioner shall designate an officer or employee of the department to act as
secretary of the board who shall not be a member of the board.

e. The board, for the purpose of transacting its business, shallmeet at least once every four
months at times and places fixed- by the board. At its first meeting each year it shall organize and
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elect from its members a chairman. Special meetings also may be held at times as theboard may
fix, or at the call of the chairman or the commissioner. A written and timely notice of the time
place:and purpose of any special meeting shall be mailed by the secretary to all members of the
board.

f- A majority of the members of the board shall constitute a quorum for the transaction of
business at any meeting.
HISTORY: L. 1981, c. 295, 5; amended 1984, c. 242, 3; 1985, c. 540, 3; 1987, c. 121, 1; 2005,

c. 259, § 33, eff. Jan. 4, 2006.
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1N.J. Stat. § 26:2D-29 (2008)

§ 26:2D-29. Qualifications

a. The board- shall admit to examination for licensing any applicant who shall pay to the
department a nonrefundable fee established by rule of the commission and submit satisfactory
evidence, verified by oath or affirmation, that the applicant:

a (1) At the time of application is at least 18 years of age;
(2)-Is of good -moral character;

-(3-)-I-J-as successfully complete&a four-year coursef -study inasecondary school approved-
by the State Board of Education, or passed an approved equivalency test.

b. In addition to the requirements of subsection a. hereof, any person seeking to obtain a
license in a specific area of radiologic technology must comply with the following requirements:

(1) Each applicant for a license as a diagnostic x-ray technologist (LRT)(R) shall have
satisfactorily completed a 24-month course of study in radiologic technology approved by the
board or its equivalent, as determined by the board.

(2) Each applicant for a license as a therapy technologist (LRT(T)) shall have satisfactorily
completed- a 24-month course in radiation therapy technology approved by the board or the
equivalent of such, as determined by the board.

(3) Each applicant for a license as a chest x-ray technologist (LRT(C)) shall have
satisfactorily completed the basic curriculum for chest radiography as approved by the board or
its equivalent, as determined by the board.

(4) Each applicant for a license as a dental x-ray technologist (LRT(D)) shall have
satisfactorily completed the curriculum for dental radiography as approved by the board or its
equivalent, as determined by the board..

(5) Each applicant for a license as a podiatric x-ray technologist (LRT(P)) shall have
satisfactorily completed the basic curriculum for podiatric radiography as approved by the board
or its equivalent, as. determined by the board.
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(6) Each applicant for a license as an orthopedic x-ray technologist (LRT(O)) shall have
satisfactorily completed the basic curriculum for orthopedic radiography as approved by the
board or its equivalent, as determined by the board.

(7) Each applicant for a license as an urologic x-ray technologist (LRT(U)) shall have
satisfactorily completed the basic curriculum for urologic radiography as approved by the board
or its equivalent, as determined by the board.

c. The board shall establish criteria and standards for programs of diagnostic or radiation
therapy and approve these programs upon a finding that the standards and criteria have been met.

HISTORY: L. 1981, c. 295, 6,eff. Oct. 9, 1981. Amended byL. 1984, c. 242,4, eff. Dec. 28,
1984; L. 1985, c. 540,4, eff. Jah. 21, 1986.
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N.J Stat. § 26:2D-30 (2008)

§ 26:2D-30. Training programs

a- The program of diagnostic x-ray technology shall be at least a 24-month course or its
equivalent, as determined by the board. The curriculumfor this course may follow the
Committee on Allied Health Education and Accreditation (CAHEA) standards; provided that the
standards are not in conflict with board policies.

b. The program of radiation-therapy technology shall be at least a 24-month-course-of study-
or-its equivalent, -as determined-by the board. Th_.ecurricitum-forzthe course may follow the
Committee on Allied Health Education and. Accreditation (CAHEA) standards; provided that the
standards are not in conflict with board policies.

c. The board shall establish criteria and standards for programs of chest radiography,
podiatric radiography, orthopedic: radiography, urologic radiography and dental radiography and
approve the programs upon a finding that the standards and criteria have been met.

d. An approved program of radiologic technology may be offered by a medical or
educational institution or other public or private-agency or institution, and, for the purpose-of
providing the requisite clinical experience, shall be affiliated with one or more hospitals that, in
the opinion of the board, are likely to provide the-experience.

HISTORY: L. 1981, c. 295, 7, eff. Oct. 9, 1981. Amended by L. 1984, c. 242, 5, eff. Dec. 28,
1984; L. 1985, c. 540, 5, eff. Jan. 21, 1986.
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'N.J. Stat. -26:2D-31 (2008)

§ 26:2D-3 1. License examination; in lieu certificate, registration or license

a. Each applicant shall be required to pass a license examination designated and approved by
the board for his specialty.

b. The board shall holdan examination at least once every 6 months at times and places as
the board may determine.

c. An applicant who fails to-pass the'exanination may reapply for the examination; provided
the appicant complies with-the-conditions established.by the board-

d. The board may accept, -in lieu of its own examination, a current certificate of the American
Registry of Radiologic Technologists issued on the basis of a registry examination satisfactory to
the board, provided that the standards of that agency are at least as stringent as those established
by the board.

e. The board may accept, -h lieu of its own examination, a current certificate, registration or
license as a radiologic technologist issued by another state, provided that the standards in the
other state are at least as stringent as those established by the board.

f. The board may accept,-in lieu of its own examination, a current certificate of the New
Jersey Board of Dentistry issued on the basis of satisfactory completion of the certification
examination given by the Certifying Board of the American Dental Assistants' Association and
any educational requirements as may be prescribed by the New Jersey Board of Dentistry,
provided that the standards of that association are at least as stringent as those established by the
board.

HISTORY: L. 1981, c. 295, 8, eff. Oct. 9, 1981.

NOTES:
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Administrative Code:

S1. N.JA.C. 7:28-19.4, CHAPTER 28. RADIATION PROTECTION PROGRAMS,
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'N.J. Stat. § 26:2D-32 (2008)

_§26:2D-32. Issuance of licenses

a. The board shall issue a license to each candidate who has either successfully passed the
examination, orwho-has paid the prescribed fee and has qualified under subsection d., e. or f. of
section 8 of this act.

b. The board may, in its discretion, issue a limited license to any applicant who does not
qualify, by reasorwof-a restricted area or-duration of training-and experience, for the issuance of-a
licenseamder the provisions of-sectiom-7 or 9 of-this-act,-but who-has demonstrated-to-the
satisfaction of the board by examination that he is capable of perfonning the functions ofa
radiologic technologist in chest x-ray technology or of acting as a dental x-ray technologist,
orthopedic x-ray technologist, urologic x-ray technologist or podiatric x-ray technologist. A
limited license shall specify the activities that its. holder may engage in, and shall be issued only
if the board finds that its issuance will not violate the purposes of this act or tend to endanger the
public health and safety.

c. The board may, in its discretion, issue a temporary license to any person whose license or
relicense may be pending and in whose case the issuance of a temporary license may be justified
by reason of special circumstances. A temporary license shall be issued only if the board-finds
that its issuance will not violate the.purposes of this act or tend to endanger the public health and
• safety. A temporary license shall expire 90 days after the date of the next examination, if the
applicant is required to take the same, or, if the applicant does not take the examination, then on
the date of the examination. In all other cases, a temporary license shall expire when the
determination is made either to issue or deny the applicant a regular license and in no event shall
a temporary license be issued for a period longer than 180 days.

d. Every radiologic technologist shall carry, his current license on his person at work. The
license shall be displayed on request.

HISTORY: L. 1981, c. 295, 9, eff. Oct. 9, 1981. Amended by L. 1984, c. 242, 6, eff. Dec. 28,
•1984; L. 1985, c. 540, 6, eff. Jan. 21, 1986.
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§ 26:2D-33. Licenses; renewal; duration; fee;radiologic technologist; renewal within 5 years;
existing certificates; CXT certification, limited certificate

a. All licenses -are renewable on December 31 of every even numbered year -following the year
of its issuance. A license shall be renewed by the board for a period of 2 years upon payment of
a renewal fee in an amount to ble determined by rule of the commission.

b. A radiologic-technologist who has been -heretofore duly-licensed in this-State and- whose
7-icense has not-been revoked- or--suspended,_and who hasiemporariiy-ceased-i" -activities.as -a-

radiologic technologist for not more than 5 years, may applyTfor-the-reissuance of a license upon
compliance with the application provisions of this act, including payment of any outstanding fee.

c. Any person who, as of the effective date of this act, holds an unlimited certificate as a
certified x-ray technologist (CXT)•issued pursuant to P.L.1968, c. 291 shall be licensed as both a
diagnostic x-ray and radiation therapy technologist until the expiration date of that certificate.
Any person who, as of the effective date of this act, holds a limited certificate in chest x-ray,
dental x-ray or radiation therapy pursuant to P.L. 1968, c. 291 shall be licensed in that category
until the expiration date of that certificate.

d. All CXT certifications shall be renewed by the board by the issuance of a license as a
diagnostic x-ray technologist. All limited certificates shall be renewed only by the issuance of a
license in the same limited category.

e. Within 5 years of the effective date of this act, the board may issue a license as a radiation
therapy technologist to anyone upon the expiration of his CXT certificate upon the submission of
a separate application accompanied by such information as required by the board and a fee as
established by regulation.

HISTORY: L. 1981, c. 295, 10, eff. Oct. 9, 1981.
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N.J. Stat. § 26:2D-34 (2008)

26:2D-34. Suspension, revocati6n, censure or-other discipline

a. The license of a radiologic technologist may be suspended for a fixed period, or may be
revoked, or the technologist maybe censured, reprimanded or otherwise disciplined, in
accordance with the provisions and procedures defined in this act, if after due hearing it is
determined that he:

(1) Is guilty-of any fraud or deceit-in his-activities as-a-radiologic technologist or-has been
guilty ofany fraud- or-vleceit-inpracuring-l-fis-license;

(2) Has been convicted- in a court of competent jurisdiction, either within or without this
State, of a crime involving moral turpitude, except that if the conviction has been reversed and
the holder of the license discharged or acquitted, or if he has been pardoned or his civil rights
restored, the license may be restored to him;

(3) Is or has been afflicted with any medical problem, disability, or addiction which, in the
opinion of the board, would impair his professional competence;

(4) Has aided and abetted a person who is not a licensed radiologic technologist or otherwise
authorized pursuant to section 4 of this act in engaging in the-activities of a radiologic
technologist;

(5) Has undertaken or engaged in any practice beyond the scope of the authorized activities

of a radiologic technologist pursuant to this act;

(6) Has falsely impersonated a duly licensed or former duly licensed radiologic technologist
or is engaging in the activities of a radiologic technologist under an assumed name;

(7) Has been guilty of unethical conduct as defined by rules promulgated by the commission;

(8) Has continued to practice without obtaining a license renewal as required by this act;

(9) Has. applied ionizing radiation to a human being without the specific direction of a duly
licensed practitioner as defined herein; or to any person or part of the human body outside the

w) scope of his specific authorization;
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(10) Has acted or is acting as an owner, co-owner, or employer in any enterprise engaged in
the application of ionizing radiation to human beings for the purpose of diagnostic interpretation,
chiropractic analysis, or the treatment of disease;

(1 1)Has expressedto a member of the public an interpretation of a diagnostic x-ray film or
fluorescent image;

(12) Has used or is using the prefix "Dr.," unless entitled to do so pursuant to a degree
granted, the word 'doctor" or any suffix or affix to indicate or imply that the radiologic
technologist is a duly licensed practitioner as defined herein when not so licensed;

(1-3) Is or has been guilty of incompetence or negligence in his activities as a radiologic

technologist.

b. Proceedings against any radiologic technologist under this section shall be instituted by
filing with the board a written charge or charges under oath against the radiologic technologist.
The charges may be preferred by any person, corporation, association or public officer, or by the
board in the first instance. A copy thereof, together with a report -of the investigation as the board
shall deem proper, shall be referred to the commission for its recommendation to the
commissioner- If the commissioner determines the matter to be a contested case, he shall either
designate three or more members of the board-as a committee to hear and-report on the charges
and shall set a time and place for the hearing or shall refer the matter to the Office of
Administrative Law for hearing before an administrative law judge, pursuant to the
"Administrative Procedure Act," P.L. 1968, c..410 (C 52.:14B-1 et seq.). For the purpose of this
section, the board, its committee or the administrative law judge shall have power to issue
subpenas for the appearance of witnesses, and to take testimony under oath. UJpon review of the
record of the hearingRthe commissionermay-affirm, modify-or-reject theiwritten report and-
-recommendati-n-6fthe- committee-or the administrative law judge. If tie commissioner finds
that the charges have not been proved, he shall order them dismissed. If the charges are found to
be true, the commissioner may, in his discretion, issue an order suspending or revoking the
license of the accused, or otherwise disciplining him.

c. When the license of any person has been revoked or annulled, as herein provided, the
board may, after the expiration of 2 years, accept an application for restoration of the license.

HISTORY: L. 1981, c. 295, 11, eff. Oct.9, 1981.
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-35 (2008),

§ 26:2D-35. Employment -of unlicensed radiologic technologist

No-person shall knowingly or negligently employ as a radiologic technologist any person who
-requires and-does not possess a valid license to engage in the activities of a radiologic
technologist.

HISTORY: L. 1981, c. 295, 12, eff.Oct. 9, 1981.,
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GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-36 (2008)

§ 26:2D-36. Violations; sanctions

Any person who violates any provision of this act or any rule, regulation or order promulgated
or issued-pursuant to the act to which this act is supplementary shall be subject to the sanctions
contained in P.L.1958, c. 116 (C. 26:2D-1 et seq.) as amended and supplemented.

HISTORY: L. 1981, c. 295, 13, eff. Oct. 9, 1981.
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';N.J. Stat. § 26:2D-37 (2008)

§ 26:27D-37. Short title

This act shall be known and may be cited as "The Radiation Accident Response Act.."

HISTORY: L. 1981, c. 302, 1, eff. Oct. 27, 1981.

NOTES:

-Cross References:

Assessment against operator of nuclear electric generating facility; levy and payment, see
26:2D-48.

Investigation of incident, imminent threat; reporting requirements, see 26:13-4.

Duties, responsibilities, see 27:5H-4.

Functions, powers, duties continued and transferred, see 52:27H-6.1.

LexisNexis (R) Notes:

NJ ICLE

I. New Jersey Environmental Law 16.11 Review of Current Statutes
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N.J. Stat. § 26:2D-38 (2008)

§ 26:2D-3 8. Legislative findings'and determinations

The Legislature hereby finds and determines that the citizens of the State of New Jersey are
entitled to the maximum protection possible from any and, all threats to their health and welfare
which may result from a radiation accident at a nuclear facility or during the transportation of
radioactive material; that existing emergency response capabilities to abate these threats are
dispersed among various State and local agencies and private organizations and-limitediin

_geographic scope-;.and that the-dangers posed by these accidents can best-be minimized by the
development andrnqplementation of a comprehensi-ve and -c6hert-,-t response-p-an to-coordinate
and guide all necessary and appropriate resources :and personnel into a unified course of action.

HISTORY: L. 1981,c. 302,2, eff. Oct. 27,1981.
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N.J. Stat. §j 26:2D-39 (2008)

§ 26:2D-39. Definitions

As used in this act:

a. "Department" means the Department of Environmental Protection;

b. "Division" means the Division of State Police in the Department of Law and Public
Safety;

-c. "Nuclear facility" -means any faciity which would-pose a-hreat to._the health and-weifare
of the-public in the event of-a radiation accident, including, but not limited to, atornic-flssion or
fusion electric generating facilities, nuclear fuel fabrication plants, nuclear fuel reprocessing
plants, nuclear waste handling and disposal facilities, and any other facility -requiring a certificate
of handling pursuant to P.L. 1977, c. 233;

d. "Plan" means the State Radiation Emergency Response Plan mandated by section 4 of this
act;

e. "Radiation accident" means any occurrence or event during the operation-and-maintenance
of any nuclear facility or during the transportation of radioactive material, which results in the
release of unnecessary radiation, as defined in section I of P.L. 1958, c. 116 (C. 26:2D-1);

f. "Operator" means the company or corporation operating a nuclear electric generating
facility, when the company or corporation is a public electric utility authorized to petition the
Board of Public Utilities to recover expenses directly related to the operation of a nuclear electric

.generating facility in New Jersey; however, when the facility is being operated by an affiliate or
associated corporation of a public electric utility, "operator" means the public electric utility and
not the affiliated or associated corporation.

HISTORY: L. 1981, c. 302, 3, eff. Oct. 27, 1981. Amended by L. 1984, c. 98, 1, eff. July .1,
1985.
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N.J. Stat. §26:2D-40 (2008)

§ 26:2D-40. State radiation emergency response plan; preparation and adoption; revision and
update

The department and the division, after consultation with the Departments of Health, Energy,
and Transportation and after careful review of all relevant guidelines established by the Federal
Emergency Management Agency, shall, within 18 months of the effective date of this act, jointly
prepare or cause to be prepared and adopt a State Radiation Emergency Response Plan. The plan
shall-be based -upon planning criteria, objectives,-requirements,_responsi1il'ities and concepts of-

-operation for the- irlmetation -of all-necessary an-ldappropriate_-pmtective or remedial
measures to be taken w-ith respect to a radiation accident, or threatened radiation accident, at a
nuclear facility or during the transportation of radioactive material, including but not limited to,
the designation of all counties and -municipalities which shall prepare radiation emergency,
response plans, the establishment and implementation of appropriate training programs for all
personnel who may be involved in any aspect, of radiation emergency planning and response, the
establishment of an emergency operations headquarters proximate to the site of each nuclear
facility from which emergency response, operations can be coordinated efficiently and
effectively, the development and installation of a mechanism to monitor all temporary
circumstances or conditions-such as road repairs, utility activities,-and floods, which may impede
or preclude implementation of the emergency response plan and apprise all relevant emergency
response personnel thereof, the preparation and updating of an inventory of temporary housing
facilities which may be required in the event of a radiation accident, the development and
administration of a communications system to efficiently and effectively discharge all
-responsibilities and duties in the event of a radiation accident, the preparation of a public
emergency response plan for residents of the affected area, the establishment of procedures and
practices to review and monitor potential threats from nuclear facilities in neighboring states and
to coordinate emergency response plans with any such plans established for such out-of-State-
facilities, and a public emergency notification and public information and educational program
to furnish all citizens who rmay be affected with information as they may require to act safely and
prudently. The plan shall be revised and updated at least bi-annually; provided, however, that a
thorough revision and updating shall be undertaken and completed at least 6 months prior to the
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projected commencement of operations of any new nuclear facility. The criteria, objectives,
requirements, concepts of operation, and designations shall be published by the department and
division within 3 months of the effective date of this act.

HISTORY: L. 1981, c. 302, 4, eff. Oct. 27, 1981.
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TITLE 26. HEALTH AND VITAL STATISTICS
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N.J. Stat. § 26:2D-41 (2008)

§ 26:2D-41. Municipality with nuclear facilities or designation as affected municipality; local
radiation emergency response plan

Every-municipalityin each county wherein is located one or more nuclear facilities or which is
designated as an affected municipality within 6 months of the adoption of the designation and in
conformity with the criteria and objectives, requirements,. responsibilities, and concepts of
operation established, shall prepare and submit to the county wherein it is located, a local
radiation emergency response-plan. The local radiation emergency response-plans shall be
s tted through-the:county for-approva!•by-the divisi6n and-the-department *fhe locaLpl-ans-
shall be reviewed at least once -every 18 months and revised, subject to county approval. Any
municipality required to prepare an emergency response plan pursuant to, this-section may apply
to the department for financial and technical assistance therefor.

HISTORY: L. 1981, c. 302, 5,' eff. Oct. 27, 1981.
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N.J. Stat. § 26:2D-42 (2008)

§ 26:2D-42. County emergency response plans

Every county wherein-is located one or more nuclearfacilities or which is designated as -an
affected county, shall, withinr6 months of the designation and in conformity-with criteria and
guidelines established, prepare and submit to the department and the division a county radiation
emergency response plan which coordinates and supplements and, if necessary, replaces
radiation emergency response plans of municipalities within its jurisdiction. The county:.
emergency response plan shall, afterinitial approval,be updated at least every I8-months.

HISTORY: L_ 198-1, c. 302, 6,_eff. Oct. 27,1981.
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N.J. Stat. § 26:2D-43 (2008)

§ 26:2D-43. Powers and duties of department

The department is authorized and directed to:

a. Carry out all duties and responsibilities established by any memorandum of understanding
between the department-and the division necessary or incident to the implementation of the plan;

b. Assess any danger attendant to- a radiation accident, provide immediate public health and
safety an&dother-technical- guidance, and coordinate-onzsite radiation emergency-abatement
procedbres-, -

c. Provide public health and safety and other technical advice and guidance as it may deem
appropriate with respect to the preparation and implementation of the plan;

d. Review, approve or modify, in cooperation with the division, all radiation emergency
response plans and procedures developed or modified pursuant to this act;

e. Conduct, in cooperation with the division, public hearings annually in each designated
county to determine~the adequacy and effectiveness of the -plan;

f. Direct, in cooperation with the division, the testing and evaluation of all plans developed
pursuant to this act upon their adoption, and annually thereafter, to assure that all personnel with
emergency response duties and responsibilities effectively carry out their assigned tasks;

g. Develop and implement a comprehensive monitoring strategy which shall include, but not
necessarily be limited to, the daily monitoring of levels of radioactivity in the'environment;, and

h. Seek and apply for funds, grants, and other forms Of financial assistance from the Federal
Emergency Management Agency and any other public and private sources to support the
purposes and provisions of this act.

HISTORY: L. 1981, c, 302, 7, eff. Oct. 27, 1981.
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N.J. Stat. § 26:2D-44 (2008)

§ 26:2D-44. Powers and duties of-division

The division is authorized and directed to:

a. Carry out all duties and responsibilities established by any memorandum of understanding
between the department and the division necessary or incident to the implementation of the plan;

b. Exercise operational control during any threatened or actual radiation emergency;

c. Review, approve-r modiy., in-cooperation -With-the department, all. radiation emergency
response plans -and procedures-developed or modified pursuant-to this act;

d. Direct, in cooperation with the department, the testing and evaluation- of all emergency
response plans developed pursuant to this act upon their adoption, and annually thereafter, to
assure that all personnel with emergency response duties and responsibilities effectively carry
out their assigned tasks.

HISTORY: L. 1981, c. 302, 8, eff. Oct. 27, 1981.
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO T-HIE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26.2D-45-(2008)

§ 26:21D-45. Duties of Department of Health

The Department of Health shall, within 1 year of the effective date of this act:

a. Complete and update annually a study of the public health aspects of nuclear emergency
response planning, which study shall include, but not necessarily be limited to, an evaluation of
existing medical facilities and personnel to determine the State's present capacity to respond to
any radiation threat to public health; -an evaluation of the evacuation plans of hospitals arid other
health care facilities and alternate sources~of care for-patients; and-an inventory-of the standby-
-plans, capacity, and-distribution of all prophylactic or preventive -supplies and equipment
deemed medically advisable for use, as well as an evaluation of the feasibility and desirability of
the State purchase and distribution of potassium iodide in-order to minimize the adverse effects
of the radiation accident. The results of the study, and any recommendations, shall be submitted
to the department and the division for their use in preparing the plan and relevant portions of
such study shall be submitted bythe department to the municipalities charged with developing
local emergency response plans to assist them in the preparation of such plans;

b. Establish standards and criteria to identify those persons at greatest health risk in the event
of radiation exposure. so that they may be afforded maximum protection;

c. Develop a plan for medical services to evacuees en route and at the sites of temporary
shelter, and submit such plan to the department and the division for incorporation into the plan;

d. Develop and implement appropriate training programs for emergency medical personnel,
health facility managers, and health officers;

e. Develop and implement, in cooperation with the division and the department, public
educational programs concerning the effects and hazards of radiation.

HISTORY: L. 1981, c. 302, § 9, eff. Oct. 27, 1981.
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-46 (2008)

§ 26:2D-46. Duties of Department of Transportation

The Department of Transportation shall, within 1 year of the effective date of this act

a. Complete a study evaluating all means of transportation serving affected counties and
municipalities and, in conjunction withi the Department of Health, develop an inventory of
emergency transport vehicles. Such study shall be submitted to the department and the division,
and relevant portions thereof shall be submitted by the-department to municipalities charged with
developing local emergency-response-plans fortheir use in-preparirrg-emergencyrresponse plans,

b- Prepare and submit to the department and the division for inclusion in the plan, and
annually update, a radiation emergency transportation plan, which plan shall include, but not be
-limited to, thedesignation, construction, and maintenance of primary and7 secondary routes to be
used by radiation emergency response personnel and the general public in the event of a
radiation accident or threatened radiation, accident, and the development of traffic management
procedures sufficient to assure rapid access to and from any affected county or municipality.

HISTORY: L. 1981, c. 302, § 10, eff. Oct.-27, 1981.
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:21-47 (2008)

§ 26:2D-47. Duties of Department of Energy

The Department of Energy shall, within I yearAof the effective date of this act:

a. Complete a study and evaluation of all existing emergency energy supplies available to the
State and accessible to affected counties and municipalities in the event of a radiation accident or
threatened radiation accident, and submit such study to the department and the division, and
relevant portions-shall be submitted by the-department thereof to municipalities charged 'ith
developinglocal emergency response plans fr- their -use- ipreparing emergency response plans;
and

b. Develop and submit to the department and the division, for inclusion in the plan, and
update annually, an emergency energy supply plan to assure that any -area affected by a radiation
accident or threatened radiation accident, will have access to sufficient energy supplies to
implement any emergency response plans or procedures.

HISTORY: L. 1981, c. 302, § 11, eff. Oct. 27, 1981.
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TITLE 26. HEALTH AND VITAL STATISTICS

CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26.12D-48 (2008)

§ 26:2D-48. Assessment against operato& of nuclear electric generating facility; levy and
payment

a. In order to defray the expenses of local, county -and State agencies in discharging their
responsibilities under this act, including those costs associated with the development, testing and
updating of the Emergency Radiation Response Plans and for the acquisition and maintenance of
-any equipment necessary to carry out their responsibilities,, the State Treasurer shall annually
-make an-assessment againstthe-operator of eackhnuclear electric generating facility locatedin
New-Jersey;.

b. The assessment against the operator of a single nuclear electric generating facility shall not
exceed $ 2,750,000 (in 2003 dollars adjusted by the CPI) and, in the case of an operator of two
or more nuclear electric generating facilities, the assessment shall not exceed $ 5,500,000 (in
2003 dollars adjusted by the CPI), and shall be assessed in an amount equal to the sum of the
amounts in paragraphs (1) and (2) of this subsection and determined annually by the State
Treasurer on or before June 30 in the following manner:

(I) The total amount appropriated to the various local, county and State agencies by law for
the purpose of discharging their responsibilities-under P.L. 1981, c.302 (C. 26-2D-3 7 et seq-) for
the State's next fiscal year for costs related directly to a particular nuclear electric generating.
facility shall be assessed against the operator of that particular nuclear electric generating
facility.

(2) All other amounts appropriated to the State agencies by law for the purpose of
discharging their responsibilities under P.L.1981, c.302 (C.26:2D-37 et seq.) for the next fiscal
year shall be assessed equally against each operator of a nuclear electric generating facility.

The assessment prescribed above shall be levied by the State Treasurer not later than July 1,
and shall be paid within 30 days after mailing by first class mail to the affected operator of the
nuclear electric generating facility notice thereof and a statement of the amount;

c. The assessments shall be appropriated through the regular appropriation process in
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accordance with a joint budget to be submitted by the division and the department;

d. Any costs of a local, county or State agency incurred in discharging its responsibilities
under P.L. 1981, c.302 (C.26:2D-3 7 et seq.), not reasonably required to carry out the purposes of
P:L.1981, c.302 (C.26:2D-3 7 et seq.) or not generally associated with or related to the operation
of nuclear electric generating facilities located in New Jersey, shall not be included in any such
assessment or appropriation;

e. "CPI" means the annual Consumer-Price Index for a calendar year as determined year to
year using the decimal increase in the September throughAugust, 12-month average for the
previous year of the Consumer Price Index for All Urban Consumers (CPI-U), as published by
the United States Department of LaborL

HISTORY: L. 1981, c. 302, § 12; amended 1984, c. 98, § 2; 2002, c. 34, § 43, eff. July 1, 2002;
2006, c. 35, § 1, eff. July 8, 2006.

NOTES:

Amendment Note:

2006 amendment, by Chapter 35, in a., substituted "the operator of each nuclear electric
generating facility" for "each operator of a nuclear electric generating facility"; and in the first
paragraph of b., substituted "assessment against the operator of a single nuclear electric
generating facility" for "assessment to each operator of a nuclear electric generating facility" and
inserted "and, in the case of an operator of two or more nuclear electric generating facilities, the
assessment shall not exceed $5,500,000 (in 2003 dollars adjusted by the CPI)."

Editor's Note:

-For the Consumer Price Index for All-Urban Consumers, see http://www.bls.gov/cpi/.
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-48.1 (2008)

§ 26:2D-48.1. Additional assessment for provision of supplemental security

To defray the costs incurred by thex State in providing supplemental security, the State
Treasurer shall annually make an assessment against the operator of each nuclear electric
generating facility located in New Jersey.

The amount of the assessment shall be determined by the-State Treasurer. In making that
determination, the State Treasurer shall include the-salaries of the-State Police -and State National-
Guard personnel-assigned-:suptlem-etal-security-uties,,thec-osts of all necessary-speciali-ed
equipment and training, an4 all other expenditures directly related to having the State provide
supplemental security at each nuclear electric generating facility. The amount of the a ssessment
so determined shall not exceed the actual aggregate costs incurred by the State in providing
supplemental security at these facilities.

To the greatest extent practicable, the State Treasurer shall apportion the assessment among
the operators to reflect the actual costs incurred by the State in providing supplemental security
at each particular nuclear electric generating facility.

The assessment apportioned each operator shall be -due and payable at a time and in a manner
prescribed by the State Treasurer.

HISTORY: L. 2006, c. 35, § 2, eff. July 8, 2006.

NOTES:

Cross References:

Operator not liable for assessment under certain circumstances, see 26-2D-48.2.
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D.: RADIATION PROTECTION

,GO TOTHE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-48.2 (2008)

§ 26:2D-48.2. Operator not liable for assessment under certain circumstances

Commencing with the Fiscal Year 2008, an operator of a nuclear electric generating facility
-shall not be-liable for an assessment-under section 2 of P.L.2006, c.35 (C.26:2D-48. 1) if, prior to
the commencement of any fiscal year, the Attorney General, after reviewing the findings and
recommendations of the Director of the New Jersey Office of Homeland Security and
Preparedness and the Superintendent-of State Police, determines that the operator has an
-approvedý-rivately funde-d-security programin operation at its facility.

IIISTOR-Y: L. 2006, c. 35, § 3, eff. July 8, 2006.
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

NJ. Stat. § 26:2D-49 (2008)

§ 26:2D-49. Objections; hearing

Within 15 days after the date of mailing a statement as provided in this act, the operator of a
nuclear electric generating facility against which the statement is rendered may file with the
State Treasurer its objections thereto. Not less than 30 nor more than 60 days after giving notice
thereof to the objecting utility, the State Treasurer shall hold a hearing on the objections.

-mSTORY: L. 1981, c. 302- ,13, eff. Oct. 27, 1981. Amended by L.19 c4,--_983-, eff Jul-yI,
-19&85.
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-50 (2008)

§ 26:27D-50Y. Determination by state treasurer; amended, invalid or valid statement

If, after the hearing, the State Treasurer finds that any part ofthe charge against the objecting
operator of.a nuclear electric generating facility is excessive, erroneous, or invalid, he shall
transmit to the operator of a nuclear electric generating facility, by registered mail, an amended
statement in accordance with the findings, which shall have the same force and effect as an
original statement. If the State Treasurer finds the entire statement invalid, he shall notify the
objecting operator6f a nuclear electric generating facility, by registered mail, of the
determination, and~the-original statement-slhaflbe null and-void'Ifthe State Treasurer finds that
the statement as rendered is neither excessive, erroneous, unlawful nor invalid, in whole or in
part, he shall transmit notice thereof to the objecting utility by registered mail

HISTORY: L. 1981, c. 302, 14, eff. Oct. 27, 1981. AmendedbyL. 1984, c. 98,4, eff. July 1,
1985.
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TITLE 26. HEALTH AND.VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-51 (2008)

§ 26:2D-51. Prohibition of action to restrain or delay payment; refund after payment

No action or proceeding shall be maintained in any court for the purpose of restraining or
delaying the collection or payment of a statement rendered in compliance with the provisions of.
this act. An operator of a nuclear electric generating facility against which a statement is
rendered shall pay the amount thereof, and after the payment may, in the manner provided by
this act, at any time within two years from the date of the payment, bring against the State an
action at law to recover the-amount paid, with lega!interest thereon fr-omthe-date-ofpayment,
upon the-ground -that-the- assessment was-excessive, erroneous, or-invalid ini-whole or-in part.

HISTORY: L. 1981, c. 302, 15, eff. Oct. 27, 1981. Amended by L. 1984, c; 98, 5, eff. July 1,
1985.
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. 5 26:2D-52 (2008)

§ 26:2D-52. Failure to pay or file objections

-If any affected operator of a nuclear electric generating facility, to.which a statement for the
amount assessed against it as provided in this act-has-been rendered, fails to pay the amount
within 30 days, or fails to file with the State Treasurer objections to the statement as provided
herein, the State Treasurer shall proceed to collect the amount stated to be due, with legal
interest,by seizure and sale of any goods or chattels, including stocks, securities, bank accounts,
evidences of debt and accounts receivable belonging to the affected operator of a-nuclear electric
generating facility anywhere-within the-State._

HISTORY: L. 1981, c. 302, 16, eff. Oct. 27,1981. Amended by L. 1984, c. 98,6, eff. July 1,
1985.
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-53 (2008)

§ 26:2D-53. Rules and regulations-

The department and the division are authorized in accordance with the provisions of the
"Administrative Procedure Act," P.L. 1968, c. 410 (C. 52:14B-1 et seq.), to jointly promulgate,
adopt, and enforce any rules and regulations necessary or appropriate to carry out the purposes
and intent of this act.

HISTORY: L. -19_81_,-c.-3 02, 1-7, eff-,0Ct._27,-198-1-.
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-54 (2008)

§ 26:2D-54. Inspection of buildings and places

The department and the division shall have the authority to enter and inspect any building or
place for the-purpose of determining compliance or noncompliance with the provisions of this
act, any rules or regulations adopted pursuant thereto, or the plan.

HISTORY: L. 1981, c. 302, 18, eff. Oct. 27, 1981.
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-55 (2008)

§ 26:2D-5 5. Continuance and expiration of existing state radiation emergency plan

The existing State Radiation Emergency Plan, as contained in the PIPAG Manual (Procedures
for Implementing Protective Action Guides), or any other radiation emergency plan approved
pursuant to State or federal law shall continue in full force and effect until all emergency
response plans required by this act are adopted.

HISTORY.-L. I981, c. 302,19, eff.-Oct_27, 1981. Amended by L. 1984, c:O987, eff. July 1,_
19985'
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D1 RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-56 (2008)

§ 26:2D-56. Severability

If any section, part, phrase, or provision of this act or the application thereof to any person be
adjudged invalid-by any court of competent jurisdiction, the judgment shall be-confined in its
operation to the section, part, phrase, provision, or application directly involved in the
controversy in which the judgment shall'have been rendered and it shall not, affect or impair the
validity of the remainder of this act or the application thereof to other persons.

HISTBERY.: L. 1.9&1-, c. 302, 20, eff.-Oct. 27,-J19:-1
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-57 (2008)

§ 26-2D-57. Violations; penalty; injunction

Any person who willfully violates this act or any rule, or regulation promulgated pursuant
-hereto, including the State Radiation Emergency Response Plan, shall be liable-to a penalty of
not more than $ 2,500.00 for each offense, to be collected by the department and the division in a
summary proceeding under "the penalty enforcement law" (N.J.S. 2A:58-1 et seq.) or in any case
before a court of competent jurisdiction wherein injunctive relief is requested. If the violation is
.of a continuing nature,-each'day during which-it continues_&hall constitute-an additional, separate
and distin t offenseThie department and -the-division are- aufthorizedcto-compromise-and settle
any claim for penalty under this section in an amount in their discretion as may appear
appropriate in all these circumstances:

HISTORY: L. 1981, c. 302, 21, eff. Oct. 27, 1981.

NOTES:

Administrative Code:

1. N.J.A.C. 7:28-19.3, CHAPTER 28. RADIATION PROTECTION PROGRAMS,
General provisions.
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D.:. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Siat. § 26:2D-58 (2008)

§ 26:2D-58. Advice of Governor's adviso ry council for emergency services

In implementing the provisions of this act, the department and the division shall seek the
advice of the Governor's, Advisory Council for Emergency Services established pursuant to
P.L.1972, c. 133.

HISTORY:L. 1981, c. 302, 22, eff. Oct. 27, 1981. .
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 21). RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Sat. -§ 26.-2D-59 (2008)

§ 26:2D-59. Radon gas, progeny study

The Department of -Environmental Protection shall prepare and transmit to -the Governor and
Legislature a study concerning the dangers posed to the public health, safety, and welfare by the
presence of radon gas and radon progeny in residential dwellings, schools, and public buildings
in the State. The study shall identify the potential sources of contamination in the State, identify
demographic, geologic, and geogiaphic areas subject to an actual or potential threat or danger of
contamination, and develop a cost-ejffctive strategy for-radon-gas-anil radon progeny

-contamination-testing. Thezstudy shall inctude-redommendations for private actions to solve-or
alleviate potential health problems and any legislative or executive action that should be taken.
The department shall prepare and transmit to the Governor and the Senate Institutions, Health
and Welfare Committee and the General Assembly Agriculture and Environment Committee
interim reports on its progress in implementing this section. The department shall transmit its
first report on May 1, 1986 and subsequent reports every six months thereafter.

HISTORY: L. 1985, c. 408, 1, eff. Jan. 10, 1986..

NOTES:

Cross References:

Specialized scientific personnel, see 26:2D-79.

LexisNexis (R) Notes:

NJ ICLE

1. New Jersey Environmental Law 13.13 Radon Gas Statutes
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TITLE 26., HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-60 (2008)

§ 26:2D-60. Voluntary registry

The Department of Health shall conduct an epidemiologic study of cancer and the presence of
radon gas and radon-progeny in residential dwellings and shall maintain a voluntary registry of
persons at risk of radiogenic lung cancer. The department shall communicate promptly to
persons on the registry new techniques for the prevention of mortality from the disease.

HISTORY:L.__L9&5, c. 408,2, eff.-Jan.-t0, 1986.
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J.' Stat. § 26:2D-61 (2008)

§ 26:2D-61. Monitoring

The Department of Environmental Protection and the Department of Health shall coordinate to
establish a program of -confirmatory monitoring of the presence Of radon gas and radon progeny
in residential dwellings, utilizing local health officers and the Department of Environmental
Protection personnel.

HISTORY: L.-I_5=c. 408,3, eff. Jan-104-179-86.
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-62 (2008)

§ 26"i2D-62. Public information and education program

The Departments of Environmental Protection and Health shall also coordinate to establish a
public information and education program to inform the public of the potential health effects of
the presence of radon gas and radon progeny in residential dwellings, and the presence of radium
in potable water supplies, and the geographic areas in the State subject to an actual or potential
threat of danger and the measures Which can be taken to protect the health, safety, and welfare of
the citizens of the Sttet.-This-public information and education program-shallinclude:

a. A-cooperative-program with county and local health departments to facilitate-health
education in response to requests from the public; and

b. A toll-free public telephone information service within the Department of Environmental
Protection to answer questions from residents of the State concerning radon gas and radon
progeny contamination, or radium contamination, or both, as the case may be. The availability of
the public telephone information service shall be published in the major newspapers circulated in
the geographic areas of this State subject to an actual or potential threat of danger from radon gas
or radon progeny contamination, or from the presence of radium in potable water supplies, as
appropriate.

HISTORY: L. 1985, c. 408, § 4; amended 1989, c. 311, § 5.
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TITLE 26. HEALTH AND)ITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-63 (2008)

§§ 26:2D-63 to 26:2D-69. Blank
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-70 (2008)

§ 26:2D-70. Radon tester certification

The Department of Environmental Protection shall within 180 days of the-enactment of this act
-establish a program for the certification of persons who test for the presence of radon gas and
radon progeny in buildings.

HISTORY:L. 1986, c. 83, 1, eff. Aug. 14, 1986.

NOTES:

Administrative Code:

1. N.J.A.C. 5:23-10.1, CHAPTER 23. UNIFORM CONSTRUCTION CODE, Title, scope;
intent.

2. N.J.A.C. 7:18, CHAPTER 18. REGULATIONS GOVERNING THE CERTIFICATION
OF LABORATORIES AND ENVIRONMENTAL MEASUREMENTS, 7, Chapter 18--
Chapter Notes.

3. N.J.A.C. 7;18-1.1, CHAPTER 18. REGULATIONS GOVERNING THE
CERTIFICATION OF LABORATORIES AND ENVIRONMENTAL MEASUREMENTS,
Scope and authority.

4,-N-.A.C. -7-t8-LI 7,-CH-APTER-18- REGULATIONS GOVERNING THE
CERTIFICATION OF LABORATORIES AND ENVIRONMENTAL MEASUREMENTS,
Definitions.

5. N.J.A.C. 7.18-10.8, CHAPTER 18. REGULATIONS GOVERNING THE
CERTIFICATION OF LABORATORIES AND ENVIRONMENTAL MEASUREMENTS,
Civil penalties for violations of N.J.S.A. 26:2D-70 et seq. (The provisions of the Radiation
Protection Act governing Radon).
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6. NJA.C. 7:28-27.1, CHAPTER 28. RADIATION PROTECTION PROGRAMS, Scope.
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-71 (2008)

§ 26:2D-71. Radon mitigator certification

The Department-of Environmental Protection shall within 180 days of the enactment of-this act
establish a program for the certification of persons who mitigate, and safeguard b1uildings from,
the presence of radon gas and radon progeny.

HISTORY: L. 1986, c. 83, 2, eff. Aug. 14, 1986.
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TITLE 26. HEALTHAND VITAL STATISTICS
-CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-72 (2008)

§ 26:2D-72. Mandatory programs

Beginning 90 days-after theý establishment of the certification programs by the Department of
Environmental Protection pursuant to sections. 1 and 2 of this act, no person who is not certified
pursuant to section 1 or section 2 of this act, as appropriate, shall test for, or mitigate or
safeguard a building from, the presence of radon gas and radon progeny. The provisions of this
section shall not apply to a person performing this testing or mitigation on a building which he
owns, or-to a persoaperforming testing or mitigation without remuneration.

HISTORY: L. 1986' c. 83, 3, eff. -Aug. 14, 1986.

NOTES:

Administrative Code:

1. NXJA. C 7:28-2 7.26, CHAPTER 2&-RADIATION PROTECTION PROGRAMS,
Criminal penalties.

LexisNexis (R) Notes:

LAW REVIEWS & JOURNALS

1.-5-3.Rutgers L: Rev. 18-1, NEW -ERSEY-DE-VELOYMENTS :-Li mitifig the Designated
Felon Rule: The Proper Role of the Responsible Corporate Officer Doctrine in the Criminal
Enforcement of New Jersey's Environmental Laws.
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVEDIRECTORY

N.J., Stat. § 26:2D- 73 (2008)

-§726:2D-73. Confidentiality

No person shall disclose to any person, except to the Department of Environmental Protection
or the Department of-Health, the address or owner of a nonpublic building that the person tested
or treated for the presence of radon gas and radon progeny, unless the owner of the building
waives, in writiiig, this right of confidentiality.

The provisions of this section shall not. apply to a person performing testing or treatment on a
--biilding which- heowns,_ orto -instances where disclosure is necessary toomntract for further-
-esting or to-contract for-the mitigating and safeguarding ofa building-from the presence of
radon gas and-radon progeny. In the case of a prospective sale of a building which has-been

tested for radon gas and radon progeny, the seller shall provide the buyer, at the time the contract
of sale is entered into, with a copy of the results of that test and evidence of any subsequent
mitigation or treatment, and any prospective buyer who contracts for the testing shall have the
right to receive the results of that testing.

HISTORYKL. 1986, c. 83,4, eff. Aug. 14, 1986.

NOTES:

Cross References:

Radon testing in child care centers, requirements., exceptions, see 30:5B-5.2.

Administrative Code:

I. N.J.A.C. 7:28-27.28, CHAPTER 28. RADIATION PROTECTION PROGRAMS,
Reporting requirements.
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TITLE 26. HEALTH AND VITAL STATISTICS

CHAPTER 2P. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-74 (2008)

§ 26:2D-74. Disclosure to Department of EnvironmentalIProtection

A person certified-pursuant to section 1 or 2 of this act toprovide-testing or mitigation services
shall, within 30 days of the provision of these services, disclose to-the Department of
Environmental Protection the address or location of the building, the name of the owner of the
building where the services were provided, and the results of any tests performed. The
Department of Environmental Protection shall provide to the Department of Health this
information-upon the request of-the-Department of Health.

HISTORY: L. 1986, c. 83, 5, eff. Aug. 14, 1986-
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26.2D-75 (2008)

§ 26:2D-75. Fee schedule

The department shall establish a fee schedule to cover the costs of the certification-programs
established pursuant to sections 1 and 2 ofthis act.

HISTORY: L. 1986, c. 83, 6, eff. Aug. 14,1986.
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat, § 26:2D-76 (2008)

§ 26:2D-76. Rules, regulations

The department shall, pursuant to the "Administrative Procedure Act," P.L. 1968, c. 410 (C.
52:14B-1 et seq.), adopt rules and regulations to implement the provisions of this act.

HISTORY: L. 1986, c. 83, 7, eff. Aug. 14, 1986.
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TITLE 26. HEALTH AND VITAL STATISTICS
-CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-77 (2008)

§ 26:2D-77. 3rd degree chimes

A person who violates. the provisions of section 3, 4, or 5 of this act, or any rule or regulation

adopted pursuant thereto, is -guilty of a crime of-the third degree.

HISTORY: L. 1986, c. 83, 8, eff. Aug. 14, 1986.

NOTES:

Administrative Code:

1. N.J.A.C. 7:28-2 7.1 ,CHAPTER 28. RADIATION PROTECTION PROGRAMS, Scope.
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-78 (2008)

§ 26:2D-78. Not public records

For the purposes of P.L. 1963, c. 73 (C. 47:1A-1 et seq.), health data relating'to individuals and
-data relating to radonr gas and radon progeny contamination at specific properties, including-
residential dwellings, gathered pursuant to the provisions of this act and the provisions of P.L.
1985, c. 408 (C. 26:2D-59 et seq.) shall not be deemed to be public records. The Departments of
Health and Environmental Protection shall destroy all information in their possession relating to
the names and-addresses-of persons-ow-ning properties-on which data were collected rdating to
xadon gasand-dradon progeny contamination,-at the-end-of five years from thed~ate on wvichithe
data were collected.

HISTORY: L. 1986, c. 83, § 9, eff. Aug. 14, 1986.
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-79 (2008)

§ 26-2D-79. Specialized scientific personnel

The:Departments of Environmental Protection and Health are authorized to employ persons
with specialized scientific training necessary to implement the provisions of P.L. 1985, c.-409
(C. 26:2D-59 et seq.) without regard to the provisions of Title 11 of the Revised Statutes.

-HISTORY- L. 1986, c. 83, 10, eff. Aug. 1-4, 1986.
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-80 (2008)

§ 26:2D-80. New-house testing

The Department of Community Affairs is authorized to enter into an agreement with a public
or private agency to carry out testing for radon gas and radon progeny at-the sites of residential
dwellings, the construction of which is in progress or commences on or after the effective date of
this act, and to provide funding for that testing, provided that each $ 1.00 of that funding is
matched by $ 1.00 from other public or private sources.

HISTORY- L._ 1986, c.-83, I, eff. -Aug. 14, -t96.
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-81 (2008)

§ 26:2D-81. Findings, declarations

The Legislature finds and declares that:

Tanning facilities are not regulated by the State of New Jersey and the number of tanning
facilities is rapidly growing throughout the State; various physical'complications can arise from,
frequent and unsupervised use of these tanning facilities such as, overexposure to ultraviolet
radiation which can cause-severe sunburn and-eye-injury including-cataracts and comeal-damage;-
-repeated exposure-to ultraviolet light in tanning facilities-can-also-cause premature agingjf'the
skin, skin cancers and abnormal skin sensitvity in persons who maybe using certain drugs
including some tranquilizers, diuretics,'antibiotics, high blood pressure medicines and birth
control pills.

It is, therefore, desirable that citizens are protected against any problems which may result
from improperly functioning equipment in tanning facilities, and given the potential for harm
that is presented by establishments using artificial suntan sources, it is imperative that effective
minimum safety standards in this health area be established.

HISTORY: L. 1989, c. 234, § 1.

NOTES:

Cross References:

"Non4onizing Radiation-Fund" -established in DHSS, see 26:2D-85.

Tanning facility; annual registration, fee, see 26:2D-86.

Violations, penalties, see 26:2D-87.
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TITLE 26- HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N,.J. Stat. § 26:2D-82 (2008)

§ 26:2D-82. "Tanning facility•.defined

As used in this act: "tanning facilityr means any -location, place, area, structure or business
that, either as a sole service or in conjunction with other services, provides patrons with access to
sunlamps, ultraviolet lamps or'other equipment intended to induce skin tanning through the
irradiation of any part of the human body for cosmetic or nonmedical purposes.

HISTORY: L.-1999, c- 234,-§ 2.
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. :§ 26:2D-82.1 (2008)

§ 26:2D-82.1. Restrictions on use-otftanning facilities by minors

a. A tanning facility operator shall not permit a-person who is under 14 years of age to use a
tanning facility.

b. A tanning facility operator shall not permit a person who is at least 14 but less than 18
years of age to use a tanning facility without written authorization of the person's parent or legal
guardian indicating that-such parent or-guardian has read and understood the safety standards
and wamingsrequired pursuant-to section-3-ofP:.L.1989;-c.234-(C.26.2D-83)._An emancipated
minor shall-be exempt from the authorization requirement of this subsection upon legalkproof
documenting said emancipation.

c. The Commissioner of Health and Senior Services shall establish by regulation:

(1) the contents required in the authorization form;

(2) the method for maintaining a record of the forms; and

(3) the frequency with which the fortms shall be authorized or reauthorized.

d. The penalties for violating the provisions of this section-shall be as provided in' section 7
of P.L.1989, c.234 (C.26:2D-87).

HISTORY: L. 2006, c. 48, § 1, eff. Nov. 16, 2006.

NOTES:

Editor's Note:

Section 7 of L. 2006, c. 48 provides: "This act shall take effect on the 120th day following
enactment." Chapter 48, L. 2006, was approved on July 19, 2006.
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-83 (2008)

§ 26:2D-83.. Minimnum safety standards for tanning facilities established

The Commissioner of Health and Senior.Services, in consultation w-ith the Commissioner of
Environmental Protect-ion, shall, by regulation, establish minimum-safety standards fortanni'g
facilities. The standards shall include, but not be limited to:

a. Establishment of a maximum safe time of exposure to radiation and a maximum safe
temperature at which tanning devices may be operated;-

bA requirement-Athat-a patrra at a tan-mi-ng faeility wear-protective eye glasses=zwhen using
tanning equipment and that a patron be supervised as to the length of time the patron uses
tanning equipment.at the facility;

c. A requirement that the facility operator post easily legible, permanent warning signs near
the tanning equipment which state: "DANGER-ULTRAVIOLET RADIATION FOLLOW ALL
INSTRUCTIONS".;

d. A requirement that the facility have protective shielding for tanning equipment in the
facility; and

e. A requirement that-the facility operator post a sign in conspicuous view at-or near-the
reception- area which states: "PERSONS UNDER AGE 14 SHALL NOT BE PERMITTED TO
USE THIS TANNING FACILITY. PERSONS BETWEEN 14 AND 18 YEARS OF AGE.

SHALL NOT BE PERMITTED TO USE THIS TANNING FACILITY WITHOUT WRITTEN
AUTHORIZATION OF A PARENT -OR LEGAL GUARDIAN."

HISTORY: L. 1989, c. 234, § 3; amended 2006, c. 48, § 2, eff. Nov. 16, 2006.

NOTES:

Amendment Note:

2006 amendment, by Chapter 48, in the introductory paragraph, substituted "Commissioner
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of Health and Senior Services" for "Commissioner of Health" and "Commissioner of

Environmental Protection" for "Department of Environmental Protection"; and added e.

Editor's Note:

Section 7 of L. 2006, c. 48 provides: "This act shall take effect on the 120th day following
--enactment.' Chapter 48, L. 2006, was approved on July 19, 2006.

Cross References:

Restrictions on use of tanning facilities by minors, see 26.-2D-82.1.

LexisNexis 50 State Surveys, Legislation & Regulations

1. Nuclear and Radiologic Medicine

2. Nuclear Power and Radiation
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2b. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J, Stat. § 26:2D-84 (2008)

§ 26:2D-84. Compliance with safety standards; certification, periodic inspections

The local board ofhealth in-the municipality in which a tanning facility is located shall- certify
that afacility is in compliance with the safety standards established pursuant to section 3 -of this
act and shall periodically inspect the facility to ensure continued compliance with the standards.

HISTORY: L. 1989, c. 234, § 4.
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-85 (2008)

§ 26:2D-85. "Non-Ionizing Radiation Fund" establishLedn DJHSS.

There is established-in the Department of Health and Senior Services a nonlapsing revolving
fund -known as the "Non-Ionizing Radiation Fund." The fund shall be credited with all fees
collected pursuant to this act [C.26:2D-81 et seq.]. Interest on monies in the fund shall be
credited to the fund, and all monies in the fund are appropriated for the purposes of this act.

I-IlSTORY:-L.-A-989, c.234, §-5; amended 2006, c.-48, § 3, eff. N6v. 16,2006.

NOTES:

Amendment Note:

2006 amendment, by Chapter 48, in the first sentence, substituted "Department of Health and
Senior Services" for "Department of Health."

Publisher's Note: The bracketed material was added by the Publisher to provide a reference.

Editor's Note:

Section 7 of L. 2006, c. 48 provides- "This act shall take effect on the 120th day following
enactment." Chapter 48, L. 200,6, was approved on July 19, 2006.
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TITLE 26. HEALTH AND-VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.J. Stat. § 26:2D-86-(2008)

§ 26:2D-86. Tanning facility; annual registration, fee

a. A tanning-facility shall register annually with the Department of Health and Senior Services
on forms provided by the department and shall pay-to the -department-an annual registration fee.

b. The Department of Health and Senior Services shall establish a registration fee schedule,
by regulation, to cover the costs of implementing the provisions of this act [C.26:2D-81 tfhrough
C.26:2D-88], including the costs incurred-by local boards of healthpursuant to section-4
[C.26-:2D-841]-ofthis act.

HISTORY: L. 1989, c. 234, § 6, amended 2006, c. 4-8, § 4, eff. Nov. 16, 2006.

NOTES:

Amendment Note:

2006 amendment, by Chapter 48, in a. and b., substituted "Department of Health and Senior
Services" for "Department of Health."

Publisher's Note: The bracketed mat erial-was added by the Publisher to provide a reference.

Editor's Note:

Section 7 of L. 2006, c. 48 provides: "This act shall take effect on the 120th day following
enactment." Chapter 48, L. 2006, was approved on July 19, 2006.
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TITLE 26. HEALTH AND VITAL STATISTICS

CHAPTER2D. RADIATION PROTECTION

GO TO-THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

N.I Stat. § 26:2D-87 (2008)

§ 26:2D-87. Violations, penalties

A person who violates the provisions of this-act [C.26:2D-81 through -C.26:ZD-881 is subject
to a penalty of $ 100 for the first offense and $ 200 for each subsequent offense. The penalty
shall be sued for and collected in a court of competent jurisdiction in a summary proceeding in
accordance with the "Penalty Enforcement Law of 1999," P.L. 1999, c.274 (C.2A:58-10 et seq.).

A penalty recovered under the pprovisions of this act shall be recovered byand in the name of
the-Cormnnissioner-of Healthhanid-SeniorSmrvces or by-and-in the name of the local=boar&of
health: When the plaintiff is the Commissioner oflHealth-and-Seniar Servicesthe penalty
recovered shall be paid by the commissioner into the treasury of the State. When the plaintiff is -a
local board ofhealth, the penalty recovered shall be paid by the local board of health into the
treasury of the municipality where the violation occurred.

HISTORY: L. 1989, c. 234, § 7; amended 2006, c. 48, § 5, eff. Nov. 16, 2006.

-NOTES:

Amendment Note-

2006 amendment,-by Chapter 48, in the first paragraph, substituted "the 'Penalty
Enforcement Law of 1999,' P.L.1999, c.274 (C.2A:58-10 et seq.)" for ""the penalty enforcement
law," N.J.S.2A:58-1 et seq."; and in the second paragraph, substituted "Commissioner of Health
and Senior Services" for "Commissioner of Health" in two places.

Publisher's Note: The bracketed material was added by the Publisher to provide a reference.

Editor's Note:

Section 7 of L. 2006, c. 48 provides: "This act shall take effect on the 120th day following
enactment." Chapter 48, L. 2006, was approved on July 19, 2006.

Cross References:
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Restrictions on use of tanning facilities by minors, see 26:2D-92.1.
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TITLE 26. HEALTH AND VITAL STATISTICS
CHAPTER 2D. RADIATION PROTECTION

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY

NJ. Stat. § 26:2D-88 (2008)

§ 26:2D-88. Rules, regulations

In accordance with the A'Administrative Procedure Act," P.L.1968, c.410 (C.52:14B-1 et seq.),
the Commissioner of Health-and Senior Services, in consultation with the Commissioner of
Environmental Protection, shall promulgate rules and regulations necessary to carry out the
purposes of this act [C.26:2D-81 et seq.].

-1tSTORYL. 1989, c. 234,-§=8; amended 2006, c. 4-8, § 6, eff. Nov.-l-6, 20106.

NOTES:

Amendment Note:

2006 amendment, by Chapter 48, substituted "Commissioner of Health and Senior Services"
for "Commissioner of Health" and "Commissioner of Environmental Protection" for
"Department of Environmental Protection,"

Tublisher's Note: The bracketed material was added by the Publisher to provide a reference.

-Effective Dates:

Section 7 of L. 2006, c. 48 provides: ,"Ths act shall take effect on the 120th day following
enactment." Chapter 48, L. 2006, was approved July 19, 2006.

LexisNexis 50 State Surveys, Legislation & Regulations
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LEXSEE

Positive
As of: Aug 12, 2008

NEW JERSEY STATE LEAGUE OF MUNICIPALITIES; AN ORGANIZATION
OF MUNICIPALITIES; BOROUGH OF ELMER, A MUNICIPAL

CORPORATION; TOWNSHIP OF PLAINSBORO, A MUNICIPAL
CORPORATION; CITY OF PATERSON, A MUNICIPAL CORPORATION;
GEORGE FERENSICK, AN INDIVIDUAL; ABSECON CITY; ALLOWAY
TOWNSHIP; BERKELEY HEIGHTS TOWNSHIP; BERLIN BOROUGH;

BERNARDS TOWNSHIP; BERNARDSVILLE BOROUGH; BOGOTA
BOROUGH; BOONTON TOWN; BRANCHBURG TOWNSHIP; BUENA VISTA
TOWNSHIP; BURLINGTON CITY; CALIFON BOROUGH; CAPE MAY POINT

BOROUGH; CHATHAM BOROUGH; CHESTER TOWNSHIP; CLINTON
TOWNSHIP; CLOSTER-SHIP; CLOSTERBOROUGH; COLLINGSWOO]>

BOROUGH; COLTS NECK TOWNSHIP; CRANBURY TOWNSHIP;
DELAWARE TOWNISEIP;-DUMONT-BOROUGH;-EAST -BRUNSWICK
TOWNSHIP; EASTAMPTON TOWNSHIP; ELSINBORO TOWNSHIP;

EMERSON BOROUGH; ENGLEWOOD CLIFFS BOROUGH; ESSEX FELLS
BOROUGH; EVESHAM TOWNSHIP; FAIR LAWN BOROUGH; FAIRFIELD
TOWNSHIP; FARMINGDALE BOROUGH; FLORHAM PARK BOROUGH;

FRANKLIN TOWNSHIP (HUNTERDON COUNTY); FREEHOLD TOWNSHIP;
FRELINGHUYSEN-TONSHIP;-ERENCHTOWN BOROUGH; GIBBSBORO
BOR0-GH; GREEN BROOK TO NSHIP; HAýCENSACK CITY; HADDON-

TOWNSHIP; HADDONFIELD BOROUGH; HALEDON BOROUGH; HAMBURG
BOROUGH; HAMILTON TOWNSHIP (ATLANTIC COUNTY); HAMILTON

TOWNSHIP (MERCER COUNTY); HAMPTON TOWNSHIP; HARDING
TOWNSHIP; HARDYSTON TOWNSHIP; HAZLET TOWNSHIP; HIGHLAND

PARK BOROUGH; HILLSDALE BOROUGH; HOPATCONG BOROUGH;
KEYPORT BOROUGH; LAFAYETTE TOWNSHIP; LAVALLETTE BOROUGH;

LAWRENCE TOWNSHIP (CUMBERLAND COUNTY); LAWRENCE
TOWNSHIP (MERCER COUNTY); LEBANON BOROUGH; LINCOLN PARK

BOROUGH; LITTLE EGG-HARBOR TOWNSHIP; LITTLE SILVER
BOROUGH; LIVINGSTON TOWNSHIP; LODI BOROUGH; LONG BRANCH

CITY; LOWER ALLOWAYS-CREEK TOWNSHIP; LUMBERTON TOWNSHIP;
MAHWAH TOWNSHIP; MANALAPAN TOWNSHIP; MANASQUAN

BOROUGH; MANCHESTER TOWNSHIP; MANNINGTON TOWNSHIP;
MIDDLESEX BOROUGH; MILLBURN TOWNSHIP; MILLSTONE TOWNSHIP;

MILLVILLE CITY; MONTVALE BOROUGH; MONTVILLE TOWNSHIP;
MOORESTOWN TOWNSHIP; MOUNT OLIVE TOWNSHIP; NEPTUNE

TOWNSHIP; NEW PROVIDENCE BOROUGH; NEWTON TOWN; NORTH
BRUNSWICK TOWNSHIP; NORTH CALDWELL BOROUGH; NORTH
HALEDON BOROUGH; NORTH HANOVER TOWNSHIP; OAKLAND

BOROUGH (BERGEN COUNTY); OGDENSBURG BOROUGH; OLD BRIDGE
TOWNSHIP; OLD TAPPAN BOROUGH; OLDMANS TOWNSHIP; ORADELL

BOROUGH; PARK RIDGE BOROUGH; PARSIPPANY-TROY HILLS
TOWNSHIP; PAULSBORO BOROUGH; PENNS GROVE BOROUGH;
PENNSVILLE TOWNSHIP; PILESGROVE TOWNSHIP; PINE HILLII TOWNSHIP; PITTSGROVE TOWNSHIP; PLUMSTED TOWNSHIP; QUINTON

TOWNSHIP; RAMSEY BOROUGH; RANDOLPH TOWNSHIP; READINGTON
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TOWNSHIP; RED BANK BOROUGH; RIDGEFIELD PARK VILLAGE;
RIDGEWOOD VILLAGE; RIVER VALE TOWNSHIP; RIVERDALE

BOROUGH; ROOSEVELT BOROUGH; ROSELAND BOROUGH; SADDLE
RIVER BOROUGH; SALEM CITY; SAYREVILLE BOROUGH; SCOTCH

PLAINS TOWNSHIP; SEA BRIGHT BOROUGH; SHREWSBURY BOROUGH;
SOUTH BRUNSWICK TOWNSHIP; SOUTH PLAINFIELD BOROUGH; SOUTH
RIVER BOROUGH; STAFFORD TOWNSHIP; STONE HARBOR BOROUGH;

SUMMIT CITY; TEANECK TOWNSHIP; TENAFLY BOROUGH; UPPER
FREEHOLD TOWNSHIP; UPPER PITTSGROVE TOWNSHIP; UPPER SADDLE

RIVER BOROUGH; UPPER TOWNSHIP; VOORHEES TOWNSHIP; WALL
TOWNSHIP; WASHINGTON.TOWNSHIP-(BERGEN COUNTY);

WASHINGTON TOWNSHIP (GLOUCESTER COUNTY); WASHINGTON
TOWNSHIP (MERCER COUNTY); WATCHUNG BOROUGH; WAYNE

TOWNSHIP; WEST AMWELL TOWNSHIP; WEST CALDWELL TOWNSHIP;
WEST LONG BRANCH BOROUGH; WEST WINDSOR TOWNSHIP;

WESTAMPTON TOWNSHIP; WESTFIELD TOWN; WESTWOOD BOROUGH;
WILDWOOD CITY; WILDWOOD CREST BOROUGH; WOODCLIFF LAKE

BOROUGH; WOOD-RIDGE BOROUGH; WOODSTOWN BOROUGH;
WYCKOFF TOWNSHIP; ASSOCIATION OF ENVIRONMENTAL

AUTHORITIES; MUNICIPAL CLERKS ASSOCIATION OF NEW JERSEY,
INC.; NEW JERSEY PLANNING OFICIAS, NC; NEW JERSEY INSTITUTE
OF MUNICIPAL ATTORNEYS; NEW JERSEYMUNICIPAL MANAGEMENT
ASSOCIATION AND -NEW JERSEYSOCIETYOFMUNICIPAL ENGINEERS,

INC., APPELLANTS-APPELLANTS, v. DEPARTMENT OF COMMUNITY
AFFAIRS AND JANE M. KENNY, COMMISSIONER, RESPONDENTS-

RESPONDENTS.

A-199 September Term 1997-

Sl'PREME L-OUR-T OF NEW JERSEY

158 N.J. 211; 729 A.2d 21; 1999 N.J. LEXIS 544

January 20, 1999, Argued
May 13, 1999, Decided

PRIOR HISTORY: [***1] On certification to the
Superior Court, Appellate Division, whose opinion is

-reported at 310 N.J. Super. 224, 708 A.2d 708 (1998).
New Jersey State League of Municipalities v. Depart-
ment of Community Affairs, 310 N.T. Super. 224, 708
A.2d 708, 1998 N.J. Super. LEXIS 111 (App.Div.1998)

CASE SUMMARY:

PROCEDURAL POSTURE: Appellant municipal
league, municipalities, and other parties sought review of
a judgment from the Superior Court, Appellate Division,
(New Jersey), which held that regulations promulgated
by respondent Department of Community Affairs pursu-
ant to the Residential Site Improvement Standards Act,
N.J. Stat. Ann. §§ 40:55D-40.1 to -40.7, were facially
Valid.

OVERVIEW: The court affirmed an appellate judgment
upholding as facially valid regulations promulgated by
respondent Department of Community Affairs pursuant
to the Residential Site Improvement Standards Act (the
Act), N.J. Stat. Ann. § 40:55D-40.1 to 40.7. The regu-
lations established a uniform set of site- improvement
standards for residential development. Appellant munici-
pal league, municipalities, and other parties had argued
that the standards impermissibly limited the - zoning
power of New Jersey's municipalities. Although the Act
contained two apparently contradictory sections regard-
ing whether the Act limited the zoning power of munici-
palities, appellants'. reading of the Act did not comport
with the Act's legislative history and would render the
Act virtually meaningless. In particular, appellants' literal
interpretation of the language of N.J. Stat. Ann. &
40:55D-40.6, stating that nothing contained in the Act
shall in any way limit the zoning power of any munici-
pality, ignored the express legislative intent and purpose
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of the Act to reduce housing costs by establishing uni-.
form statewide standards for residential site improve-
ment.

OUTCOME: The court affirmed an appellate judgment
upholding as facially valid regulations promulgated by
respondent Department of.Community Affairs pursuant
-to-the Residential Site Improvement Standards Act be-
cause the standards did not impermissibly limit the zon-
ing power of New Jersey's municipalities.

CORE TERMS: municipality, ordinance, site, zoning,
sidewalk, municipal, uniform standards, parking, resi-
Aential development, promulgated, authorize, zoning
ordinances, promulgate, housing, veto, legislative intent,
plain language, exceeded, street, local zoning, recom-
mendations, modifications, incidental, drainage, modify,
-public health, public health, public safety, administrative
agencies, establishment

LexisNexis(R) Headnotes

Administrative Law > Judicial Review > Standards of
Review > Arbitrary & Capricious Review
Environmental Law > Litigation & Administrative Pro-

-ceedings > Judicial Review
Governments > -Local Governments > Ordinances A&
Regulations
[HN1]Administrative regulations are accorded a pre-
sumption of-validity. The party challenging their validity
bears the burden of proving that the regulations are arbi-
trary, capricious or unreasonable. The scope of review of
an administrative regulation is highly circumscribed and
a reviewing court is not to substitute its judgment for that
of the agency. That deference, however, is not without

* limit. A regulation must be within the fair contemplation
of the delegation of the enabling statute.

Administrative Law > Judicial Review > Standards of,
Review > General Overview
Administrative Law > Separation of Powers > Legisla-
tive Controls > General Overview
Governments-> Legislation > Interpretation
[HN2]The grant of authority to an administrative agency
is to be liberally construed in order to enable the agency
to accomplish its statutory responsibilities and courts
should readily imply such incidental powers as are nec-
essary to effectuate fully the legislative intent.. The ab-
sence of an express statutory authorization in the ena-
bling-legislation will not preclude administrative agency
action where, by reasonable implication, that action can
be said to promote or advance the policies and findings

that served as the driving force for the enactment of the
legislation.

Environmental Law > Zoning & Land Use > Condi-
tional Use Permits & Variances
Environmental Law > Zoning & Land Use > Constitu-
tional Limits
Real Property Law > Zoning & Land Use > Constitu-
tional Limits
[-N3]Basic local zoning policy is best left to the indi-
vidual municipalities. Nevertheless, zoning is an exercise
of the state's police power. Municipalities possess no
inherent authority to zone; they have only that power that
the Legislature has delegated to them. Thus, while N.J.
Const. art. IV, § 6, P 2 authorizes legislative delegation
of the zoning power to municipalities, it reserves the
legislative right to repeal or modify that delegation.

Governments > Legislation > Interpretation
[HN4]When construing a statute, courts initially consider
the -statutes pilain naning. If the plain language of a
statute creates uncertainties or ambiguities, a reviewing
court must examine the legislative intent underlying the
statute and construe the statute in a way that will best
effectuate that intent. The general legislative intent influ-
ences-the interpretationnf a-statute's component-parts. To

7ýthat end, courts. must-xread statutes-sensibly-rather than-
-literally.

SYLLABUS

(This syllabus is not part of the opinionof the Court.
It has been prepared by the Office of the Clerk for the
convenience of the reader. It has been neither reviewed
nor approved by the Supreme Court. Please note that, in
the interests of brevity, portions of any opinion may not
have been summarized).

New Jersey State League of Municipalities v. De-
partment of Community Affairs (A-199-97)

Argued January 20, 1999 - Decided May 13,
1999

STEIN, J., writing for a unanimous Court.

T his appeal challenges the validity of regulations
promulgated by the Department of Community Affairs
(DCA) pursuant to the Residential Site Improvement
Standards Act, N.J.S.A. 40:55D-40.1 to 40.7 (the Act).
Those regulations establish a uniform set of site im-
provement standards for residential development.

In 1976, the Legislature enacted the Municipal Land
Use Law (MLUL), N.J.S.A. 40:55D-1 to -129. The
MLUL authorized municipalities to adopt zoning ordi-
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nances relating to the nature and extent of the [***2]
uses of land and of buildings and structures. Such ordi-
nances may. establish standards for the provision of ade-
quate physical improvements including, but not limited
to, off-street parking and loading areas, marginal access
roads and roadways, other circulation facilities and wa-
ter, sewerage and drainage facilities. N.J.S.A. 40:55D-
65_d). The MLUL permits each municipality to adopt its
own set of standards for physical improvements. This has
led to inconsistent requirements, and the lack of uniform-
ity in site improvement standards has adversely affected
construction costs, and therefore housing costs, through-
out the State.

The Legislature enacted the Act to facilitate the ap-
proval process for new residential developments. The
Act authorized the establishment of a uniform set of
technical site improvement standards for streets, roads,
parking facilities,' sidewalks, drainage structures, and
utilities. The uniform standards were to 'supersede :any
such site improvement standards incorporated within the
development ordinances of any municipality." N.J.S.A.
40:55D-40.5. Another provision of the Act, khowever,
stated that "nothing contained in [the Act] shall in any
way limit the zoning [***3] power of any municipality."
N.J.S.A. 40:55D-40.6.

The Act established an Advisory Board (the Board)
to-prepare and-submit to-the Commissioner -of the--DCA
(the-Commissioner-) recommendations for statewide- site
improvement standards for residential development. The
Board was directed to adopt the recommendations con-
tained in Article Six of the "Model Subdivision and Site
Plan Ordinance" (the Model Ordinance) prepared by The
Center for Urban Policy Research at Rutgers University.
However, the Board was authorized to deviate from the
Model Ordinance if the modifications were supported by
standards promulgated under similarly authoritative aus-
pices.

The Board conducted an extensive review of the
Model Ordinance and sought comments from profes-
sional planners and engineers throughout the State. Dur-
ing its deliberations, the DCA requested advice from the
Attorney General's Office concerning the extent to which
municipal zoning power limited the DCA's authority to
establish uniform standards. Noting that the primary pur-
pose of the-Act is tto-facilifate-reside-ntial- delpbpment
through the establishment of uniform standards, the At-
torney General's Office responded that the DCA's author-
ity [***4] was not limited by municipal zoning power.

In January 1996, the Board submitted its recom-
mended standards to the Commissioner. The standards
established requirements for streets and parking, water
supply, sanitary sewers, and storm water management.
The majority of the standards are technical in nature,

although'some arguably have the potential to affect the
character or design of a municipality. Prior to the publi-
cation of the proposed standards in the New Jersey Reg-
ister, the Commissioner added a regulation requiring
sidewalks in certain residential facilities. The Commis-
sioner determined that the provision was necessary after
comments from the Director of the Division of Highway
Traffic Safety and others that it would reduce pedestrian
fatalities.

The League of Municipalities, together with 157
other individual municipalities and -other parties, ap-
pealed from the promulgation of the regulations. Relying
on the language-of N.J.SA. 40:55D-40.6 that nothing in
the regulations "shall in any way limit.' the zoning pow-
ers of municipalities, the League argued that where a
standard in the regulations conflicts with a requirement
in a municipal zoning ordinance, the ordinance super-
sedes [*** 51 the standard.

The Appellate Division held that the regulations
were facially valid. In so holding, it found that N.J.S.A.
40-55D-40.6 -was not violated because the Legislature
ha-d tiodified iiinicipal zoning pot-ver through the-Act.

The Court granted the League's petition for certifica-
tion.

HELD: The regulations promulgated -by the 'DCA
establishing-a-uniform set-of site improvement standards
for residentialdevelopment are-facially valid.

1. Administrative regulations are accorded a pre-
sumption of validity. The scope of review of an adminis-
trative regulation is highly circumscribed, and a review-
ing court cannot substitute its judgment for that of the
agency. Further, the Legislature's- grant of express au-
thority to an administrative agency is deemed to include
incidental authority necessary to effectuate fully the leg-
islative intent. (pp. 13-15)

2. Although the Court has recognized that basic lo-
cal zoning policy is best left to the individual municipali-
ties, municipalities have no inherent authority -to zone.
They have only that power that the Legislature has dele-
gated to them. N.J. Const. art. IV, § 6, P 2. (pp. 15-17)

3. The Court cannot accept the [***6] League's lit-
eral interpretation of the language of N.J.S.A. 40:55D-
40._6 that nothing contained in the Act can in any way
limit the zoning power of any municipality. That provi-
sion is contradicted by another provision, N.J.S.A.
40:55D-40.5, which provides that the uniform standards
"supersede" municipal zoning ordinances. Because this
conflict creates an ambiguity about the scope of the
DCA's authority, the plain language of the statute does
not end the inquiry. (pp. 17-18)

Page 4



158 N.J. 211, *; 729 A.2d 21, **;
•1999 N.J. LEXIS 544, ***

4. When one looks beyond the plain language of the
statute, it is clear that the Legislature intended to author-
ize the DCA to promulgate the regulations. The intent to
establish uniform improvement standards is explicitly
stated in the Act. The Act also provides that, in the case
of an inconsistency between the Model Ordinance and
the MLUL, the Board is to conform its recommendations
to the Model Ordinance. N.J.S.A. 40:55D-40.4(a). (pp.
19-20)

5. Although the majority of the regulations involve
technical details, some create the potential for tension
with matters of local zoning policy. If the application of
a given standard to a specific development within a mu-
nicipality leads to a conflict with local [***7] *zoning
policy, the municipality may make an "as-applied" chal-
lenge to.the validity of that standard. The Court antici-
pates, however, that such challenges will be few-. The
DCA must be accorded a certain degree of flexibility to
further the Act's goal, and the exceptions that are avail-
able in the regulations can diminish many-potential--con-
flicts. (pp. 20-21)

.6. The League also asserts that the DCA impermis-
sibly deviated from the Model Ordinance. Many of the
regulations challenged by the League are supported by
the required authoritative sources. Those that are not are
insignificant, and such deviations are within the inciden-
tal powers granted to the DCA. Similarly, -the Court re-
jects the League's contention that- the Commissioner
-lacked authority to add- the sidewalk provision -to--the
standards. The Act authorizes the Commissioner to "veto
any site improvement standard" recommended by the
Board. N.J.S.A. 40:55D-40.4(b). The League therefore
argues that the Commissioner was authorized only to
veto standards, not to supplement them. The Court re-
jects the League's narrow interpretation that the term
"veto" means the power only to delete a standard. (pp.
21-24)

The judgment of the [***8] Appellate Division is
AFFIRMED.

CHIEF JUSTICE PORITZ and JUSTICES
HANDLER, POLLOCK,, O'HERN, GARIBALDI,
and COLEMAN join in JUSTICE STEJY's opinion.

COUNSEL:- Stuart R. -Koenig argued the- cause for ap-
pellants (Stickel, Koenig & Sullivan, attorneys).

Keith A. Costill, Deputy Attorney General, argued the
cause for respondents (Peter Verniero, Attorney General,
of New Jersey, attorney; Mary C. Jacobson, Assistant
Attorney General, of counsel).

Thomas F. Carroll, III, argued the cause for amicus cu-
riae, New Jersey Builders Association (Hill Wallack,
attorneys).

JUDGES: The opinion of the Court was delivered by
STEIN, J. Chief Justice PORITZ and Justices
HANDLER, POLLOCK, O¶HERN, GARIBALDI,
STEIN, and COLEMAN. COLEMAN join in Justice
STEIN's opinion.

OPINION BY: STEIN

OPINION

[*216] [**241 The opinion of the Court was de-

livered by

STEIN, J.

This appeal presents a challenge to the validity of
regulations promulgated by the Department of Commu-
nity- Affairs (DCA)- pursuant to the Residential Site Im-
provement Standards Act, N.J.S.A. 40:55D-40.1 to -40.7.
Those -regulations establish a uniform set of site im-
provement standards for -residential development. The
primary issue before us is whether the standards [***9]
impermissibly limit the zoning power of New Jersey's
municipalities. We also consider the ancillary issue of
whether the DCA and the DCA Commissioner exceeded

•Iheirfdelegated authority in adopting certain portions of
the regp tions.

[*217] I

3m-1976, the Legislature enacted the Municipal Land
Use Law (MLUL), N.J.S.A. 40:55D-1 to -129. The
MLUL was intended, in part, "[tio encourage municipal
action to- guide the appropriate use or development of all
lands in this State, in a manner which will promote the
public health, safety, morals, and general welfare" and
"[t]o ensure that the development of individual munici-
palities does not conflict with the development and gen-
eral welfare of neighboring municipalities, the county
and-the State as a whole." N.JS.A. 40:55D-2(a). -2(d).

The MLUL authorizes municipalities to adopt zon-
ing ordinances "relating to the nature and extent of the
uses of land and of buildings and structures thereon."

.N.JS.-A-. 40:55D-62(a) -Pursuant--to the MLUL, such or-
dinances may

[e]stablish, for particular uses or, classes
of uses, standards for the provision of
adequate physical improvements includ-
ing, but not limited to, off-street parking
and loading areas, marginal access
[***10] roads and roadways, other circu-
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lation facilities and water, sewerage and
drainage facilities....

WN.J.S.A. 40:55D-65(d).]

Under the MLUL, each municipality is permitted to
adopt its own set of standards for-physical improve-
ments. As a result, developers that build projects in more
than one municipality often encounter inconsistent re-
quirements. See John M. Kerekes, Housing Made Easy:
New Jersey's Uniform Site Improvements Standards Act
of 1993, 21 Seton Hall Legis. J. 11, 12(1997) (6bserving
that curb height standards differ by as much as fifty-per-
cent between contiguous municipalities). -The lack of
uniformity among the various municipalities' site im-
provement standards has adversely affected construction
costs, and therefore housing costs, throughout the state.
N.J.S.A. 40:55D-40.2a, -40.21b.

Recognizing that ".It]he multiplicity of standards for
subdivisions and -site improvements . . - increases the
costs of housing. without commensurate gains in the pro-
tection of the public health and safety," N.J.S.A. 40:55D-
-40.2(a), the Legislature sought to reduce housing costs
by facilitating the approval process for new residential
developments. N.J.S.A. 40:55D-40.2(e). To advance
[**'11] that [*218] goal, in January 1993 the Legisla-
ture enacted the Site Improvement Staridards Act (Act),
[**25 L. 1993, c. 32, co-ified at N.J.S.A. 40:551-40.1
tor -40.7. In a statement accompanying the signing of the
Act, Governor Florio noted-that the legislation- would
"cut industry costs by promoting standardization of con-
struction materials and design" without "himit[ing] mu-
nicipal zoning powers." Office of the Governor, News
Release at 1 (Jan. 29, 1993). The Act authorized the es-.
tablishment of a uniform set of technical site improve-
ment standards for streets, roads, parking facilities, side-
walks, drainage structures, and utilities. N.J.S.A. 40.:-55D-
40.1. The uniform standards were to "supersede any such
site improvement standards incorporated within the de-
velopment ordinances of any municipality." N.J.S.A.
40:55D-40.5.

Although the Legislature intended to create uniform
"technical requirements" for residential development,
N.J'SJA.-4O:55D40.2Lf),_it-recognized that-the.Ypolicy-
making aspects of development review are best separated
from the making of technical determinations," N.J.S.A.
40:55D-40.2(g). Consistent with that recognition, the
Legislature amended an earlier proposed draft of the Act
[***12] to remove language that would have authorized.
the establishment of uniform "design" standards in addi-
tion to the site improvement standards. That amendment
also added a provision to the final version of the Act
stating that "nothing contained in [the Act] shall in any

way limit the zoning power of any municipality."
N.J.S.A. 40:55D-40.6.

The Act established an Advisory Board (Board) to
prepare and submit to the Commissioner of the DCA
(Commissioner) recommendations for statewide site im-
provement standards for residential development.
.J.S.A. 40:55D-40.3, -40.4. The Board was directed to
adopt -the recommendations contained in Article Six of
the "Model Subdivision and. Site Plan Ordinance"
(Model Ordinance) prepared by The Center for Urban
Policy Research at Rutgers University. N.J.S.A. 40:55D-
40. 4(a. However, the Board was authorized to deviate
from the Model Ordinance if the modifications were.
supported by "standards promulgated under [*219]
similarly authoritative auspices of any academic or pro-
fessional institution or organization." Ibid.

The Board conducted an extensive review of the
Model Ordinance and sought comments from profes-
sional planners and engineers, throughout the [***13]
state. Subcommittees were formed to evaluate more
thoroughly specific topics addressed by .the Model Ordi-
nance. During the Board's deliberations, the DCA re-
quested advice from the Attorney General's office con-
cerning the extent to which municipal zoning power lim-
ited the DCA's authority to establish uniform site im-
provement standards. Noting that the "primary purpose"
of the-Act is to facilitate residential development-through
the establishment- of uniform standards, the Attorney
General's offi•e responded that the -DCA's authority to
promulgate such standards was not limited by municipal
zoning power.

In January 1996, following approximately two and
one-half years of deliberations, the Board submitted its
recommended standards to the Commissioner. The stan-
dards established requirements for streets and parking
(ZN•.A.C. 5:21-4.1 to -4.20), water supply (N.J.A.C. 5:21-
5.1 to -5.4), sanitary sewers (NJ.A;C. 5:21-6.1 to -6.2),
and stormwater management (N.J.A.C. 5:21-7.1 to -7.6).
Although the majority of the proposed standards were
adopted directly from the Model Ordinance, the Board
modified some of the standards contained in the Model
Ordinance and added others [*** 14] not contained in the
Model Ordinance.

- -The majority of-the standards are-technical-in nature.
See, e.g., N.J.A.C. 5:21-4.18(a)(1) (thickness of concrete
sidewalks); N.J.A. C. 5:21-5.3(h) (pipe size of water
mains); N.J.A.C. 5:21-6.2(c)(9) (composition of man-
holes); N.J.A.C. 5:21-7.5(f) (structural criteria for
stormwater detention basins). Some, however, arguably
have the potential to affect the character or design of a
municipality. See, e.g., [**26] N.J.A.C. 5:21-4.2 (street
width); N.J.A..C. 5:21-4.14 (number of parking spaces
required per bedroom).
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The regulations contain limited exceptions to the
uniform standards. First, de minimis deviations from the
standards may be [*220] granted "if the literal enforce-
ment of one or more provisions of the standards is im-
practicable or will exact undue hardship because of pecu-
liar conditions pertaining to the development in ques-
tion." N.J.A.C. 5:21-3.1(a). Examples of de minimis ex-
ceptions include authorization to reduce the minimum
number of parking spaces and the minimum size of park-
ing stalls. N.J.A.C. 5:21-3.1(fL A second exception per-
mits a municipality or a developer to seek a waiver if
adherence to a given standard would pose a "danger to
public [***15] health and safety." N.J.A.C. 5:21.3.2(b).
Third, the regulations permit a municipality to establish
"special area standards" that differ from the uniform
standards. N.J.A.C. 5:21-3.5(a). Special area standards
are intended to apply to sections of a municipality that
"exhibit a distinctive character or environmental '-feature
that the municipality... [has] expressed a desire to pre-
serve and enhance," such as historic districts or rural.
preservation areas. 'N.J.A.C. 5:21-3.5(b). Finally, a de-
veloper and a municipality may agree to exceed the uni-
form standards. N.J.A. C. 5:21-3.6.

1 Amicus curiae New-Jersey Builders Associa-
tion contends that the special area exception is
contrary to the Act's central purpose of uniform-
ity.Because the parties did-not-raiseithat issue di-

-rectly,-iit is not before-w and-we deeline- toLa-
dress it.

Prior to the publication of the proposed standards in
the New Jersey Register, the Commissioner added a
regulation requiring sidewalks in certain residential de-
velopments located near [*** 16] schools or recreational
facilities. N.J.A.C. 5:21-4.5_h). The Commissioner de-
termined that the sidewalk provision was necessary after
receiving comments from the Director of the New Jersey
Division of Highway Traffic.Safety and others that-such
a requirement would reduce pedestrian fatalities. The
sidewalk provision was based on a standard promulgated
in a treatise by the United States Department of Trans-
portation Federal Highway Administration. In adding the
sidewalk requirement, the Commissioner relied on her
authority under N.JS.A. 40:55D-40.4(b), which provides
that the Commissioner

[*221] shall promulgate the recom-

mendations of the board with regard to
statewide site improvement standards
without making a change in any recom-
mended standard unless, in the commis-
sioner's judgment, a standard would...
result in a danger to the public health or
safety. The commissioner may veto any
site improvement standard on the above-

mentioned grounds; however, any veto of
the commissioner may be overridden by a
two-thirds vote of the board.

[Emphasis supplied.]

Following two hearings and a period for public com-
ment, the proposed standards, including the sidewalk
requirement, were adopted [***'1] and became effec-
tive on June 3, 1997.

Pursuant to Rule 2:2-3(a). the League of Municipali-
ties, together with 157 individual municipalities 'and
other parties (collectively "League"), appealed from the
promulgation of the regulations. Because the municipal-
zoning power, as delineated by N.J.SA. 40:55D-65(d),
includes the right to adopt standards for off-street park-
ing, roads, and water and sewer facilities, the League
contended that the DCA exceeded its authority when it
pronmugated regulations governing those aspects of resi-
dential development. Relying on the language of N.J.S.A.
40:55D-40.6 -that nothing in the regulations "shaUl in any
way limit" -the zoning powers of the municipalities, the
League argued that where a standard contained in the
regulations conflicts with a requirement in a municipal
zoning ordinance, the ordinance supersedes the uniform
standard.

-[**27] The Appellate Division held that the regula-
tions-were-fcialy-valid. League o4?_urmcpialities v.
Department of Community Affairs, 310 N.J. Super. 224,
.228, 708 A.2d 708 (App.Div.1998). In so holding, the
court found that N.J.S.A.. 40:55D-40.6 was not violated
because the Legislature "has modified but not limited
municipal zoning [***18] power." Id. at 236, 708 A.2d
708. Additionally, the Appellate Division concluded that.
the Board's modifications of the Model Ordinance were
within its incidental powers. No issue is raised before us
-concerning N.J.A.C. 5:21-1.5(b). the provision of the
regulations that the Appellate Division invalidated. We
granted the League's petition for certification- -1-56 N.J.
382,718 A.2d 1211 (1998).

[*222] II

A

.We- begin by reviewing -well-established principles
regarding the rulemaking function of administrative
agencies. [HN1]Administrative regulations are accorded
a presumption of validity. In re Township of Warren, 132
N.J. 1, 26, 622 A.2d 1257 (1993); Medical Soc'y v. New
Jersey Dep't of Law & Public Safety, 120 N.J. 18, 25,
575 A.2d 1348 (1990). The party challenging their valid-
ity bears the burden of proving that the regulations are
arbitrary, capricious or unreasonable. In re Amendment
of N.J.A.C. 8:31B-3.31, 119 N.J. 531, 543-44, 575 A.2d
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481 (1990); New Jersey Guild of Hearing Aid Dispensers
v. Long. 75 N.J. 544, 561- 384 A.2d 795 (1978). That
judicial deference to administrative agencies stems from
the recognition that agencies have the specialized exper-
tise necessary to enact regulations dealing with [***19]
technical matters and are "particularly well equipped to
read and understand the massive documents and to
evaluate the factual and technical issues that ... rule-
making would invite-." Bergen Pines County Hosp. vw
New Jersey Dep't ofHuman-ServY-. 96 N.J. 456, 474, 476
A.2d 784 (1984. Therefore, the scope of review of an
administrative regulation is "highly circumscribed,"
Lower Main St. Assocs. v. New Jersey Hous. & Mortgage
Fin. Agency. 114 N.J. 226,_236, 553 A.2d 798 (1989)
and a reviewing court is not to substitute its judgment for
that of the agency, Dougherty v. Department of Human
Servs., 91 N.J. 1, 6w 449 A.2d 1235 (1982).

That deference, however, is not without limit. A
* regulation "must be within the fair contemplation of the
delegation of the enabling statute." New Jersey Guild of
Hearing Aid Dispensers, surra, 75 N.J. at 561-62, 384
A.2d 795 (quoting. Southern- Jerse. Airways, Inc. v. Na-
tional Bank of Secaucus, 108 N.J. Super. 369, 383, 261
A.2d 399 (ApM.Div.1970)); see also In re Township of
Warren, supra- 132 N.J. at 26, 622 A.2d 1257 ("Courts.
* . act only in those rare circumstances when it is clear
that the agency action is inconsistent with the legislative
mandate.") [***20] (quoting Williams v. -[*223] De-

ixantmentof Human Servs.,-ll;6 N.J. 102,-108. 561-lA2d
244 (1989)).

This Court has recognized that "[IHN2]the grant of
authority to an administrative agency is to be liberally
construed in order to enable the agency to accomplish its
statutory responsibilities and . . . courts should readily
imply such incidental powers as are necessary to effectu-
ate fully the legislative intent." New Jersey Guild of
Hearing Aid Dispensers, supra, 75 N.J. at 562, 384 A.2d
795; see also Cammarata v. Essex County Park Comm'r,
26 N.I 404, 411, 140 A.2d 397 (1958) ("The grant of an
express power is always attended by the incidental au-
thority fairly and reasonably necessary or appropriate to
make it effective."). "IT]he absence of an express statu-
tory authorization in the enabling legislation will not
preclude administrative agency action where, by reason-

--able -implication,__that-action can-- be- -said -to -promote or
advance the policies and findings that served as the driv-
ing force for the enactment of the legislation." A.A. Mas-
trangelo. [**28] Inc. v. Commissioner, Dep't of Envtl.
Protection, 90 N.J. 666, 683-84, 449 A.2d 516 (1982).

B

We have recognized that [HN3]basic local zoning
policy is [***21] best left to the individual municipali-
ties. Pascack Ass'n v. Mayor & Council of Washington

Township, 74 N.J. 470, 483, 379 A.2d 6 (1977', Lake
Shore Estates, Inc. v. Denville Township Planning Bd.,
255 N.J. Super. 580, 589, 605 A.2d 1106
(App.Div.1991). afJd o.b., 127 N.J. 394, 605 A.2d 1073
(1992); see also Ward v. Scott, 16 N.J. 16, 23, 105 A.2d
851 (1954) ("Local officials who are thoroughly familiar
with their community's characteristics and interests and
are the proper representatives of its people, are undoubt-
edly the best equipped to pass initially on such applica-
tions for [a zoning] variance."). "Those matters that bear
a close relation to the subject matter of local zoning or-
dinances--the conditions and use of land and its im-
provements-are ... appropriate for local [*224] treat-
ment." Dome Realty, Inc. v. City of Paterson, 83 N.J.
212, 226, 416 A.2d 334 (1980) (citations omitted).

Nevertheless, zoning is an exercise of the state's po-
lice power. Zilinskv v. Zoning Bd. of Adjustment of Ve-
rona, 105 N.J. 363, 367, 521 A.2d 841 (1987). Munici-
palities possess no inherent authority to zone; they have
only -that power that the Legislature has delegated- to
them. Riggs [***22] v. Township of Long Branch, 109
N.J. 601,.610, 538 A.2d 808. (1988).. That principle is
enunciated in the New Jersey Constitution:

The Legislature may enact general laws
under which municipalities, other than
counties, may adopt zoning ordinances
limiting and restrictming-to specified dis-
tricts:and regulating therein;-biiltdingsand
structures, according to their construction,,-
and the nature and extent of their use, and
the nature and extent of the uses of land,
and the exercise of such authority shall be
deemed to be within the police power of
the State. Such laws shall be subject to re-
peal or alteration by the Legislature.

[N.J. Const. art. IV, §6, P2.]

Thus, while our Constitution authorizes legislative dele-
gation of the zoning power to municipalities, it reserves
the legislative right to repeal or modify that delegation.

We turn now to the primary issue in this appeal:
whether the DCA exceeded its authority when it promul-
gated t hehe -iiffif in site improvem-ient-sia-ndards-.-,Our in-
quiry concerning the scope of the DCA's authority begins
with the terms of the Act. "[HN4]When construing a
statute, courts initially consider the statute's plain mean-
ing." National Waste Recycling, [***23] Inc. v. Middle-
sex County Improvement Auth., 150 N.J. 209, 223, 695
A.2d 1381 (1997). If the plain language of a statute cre-
ates uncertainties or ambiguities, a reviewing court must
examine the legislative intent underlying the statute and
"construe the statute in a way that will best effectuate
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[that] intent." Ibid. (quoting State v. Szemple, 135 N.J.
406, 422, 640 A.2d 817 (1994)). The general legislative
intent influences the interpretation of a statute's compo-
nent parts. bid. To that end, courts must read statutes
"sensibly rather than literally." Roig v. Kelsev, 135 N.J.
500, 515, 641 -A.2d 248 (1994) [*225] (quoting
Schierstead v. City of Brigantine, 29 N.J. 220, 230, 148
A.2d 591(1959M).

U-r

A

Before beginning our analysis, we note that the
League does not cite specific regulations that ii contends
are unlawful, but rather asserts that the DCA generally
exceeded its statutory authority when it promulgated the
regulations. When-pressed at oral argument, the League
conceded that its appeal was essentially a challenge to
the facial validity of the regulations. We agree. -

[**29] We hold that the regulations promulgated
by -the DCA are facially validL We cannot accept [***'241
the League's literal interpretation of the language of
N.J.S.A. 40w55D-40.6 stating-that 'Tnlothing contdiind in
this Act shall in any way limit the zoning power of any
municipality." To read that section, as does the League,
to mean that the uniform standards do not supersede con-
trary requirements in municipal zoning ordinances would
render theAc-virtually meaningless.-Such-an interpreta-
tionignures-the express-legislative-intent and purposes oft
the7Act: to reduce housing costs by establishing uniform
statewide standards for residential site improvement.
N.J.S.A. 40".55D-40.2.

Because the Act contains two apparently contradic-
tory sections, the plain language of the Act does not clar-
ify adequately the scope of the DCA's authority. N.J.S.A.
40:55D-40.5 provides~that the uniform standards "super-
sede" municipal zoning ordinances. That provision im-
plies-that the DCA-has the power to promulgate residen-
tial site improvement standards that override, any mu-
nicipal ordinance dealing with streets, roads, parking
facilities, sidewalks, drainage structures, and utilities.
See N.J.S.A. 40:55-D-40.1 (defining "site improvement").
However, N.J.S.A. 40:55D-40.6 provides that the stan-
dards "shall in [***25] [no] way limit" municipal zoning
power. That provision perhaps implies that municipali-
ties ri-thieirpower to zone as dleated -iin-dr-he
MLUL. See [*226] NJ.S.A. 40:55D-65(d) (defining
municipal zoning powers). Because that conflict creates
an ambiguity about the scope of the DCA's authority, the
plain language of the statute does not end our inquiry.

When we look beyond the plain language of the
statute, Szemple, supra, 135 N.J. at 422, 640 A.2d 817,
that the Legislature intended to authorize the DCA to
promulgate the regulations becomes clear. The Act ex-

plicitly directs the implementation of the standards con-
tained in the Model Ordinance, and defines "site im-
provement" in terms that apply -to streets, roads, parking
facilities, sidewalks, drainage structures, -and utilities. In
addition, the intent to establish uniform improvement
standards is explicitly stated in the Act. Finally, the Act
provides that, in the case of an inconsistency between the
Model Ordinance and the MLUL, the Board-was to- con-
form its recommendations to the Model Ordinance.
N.J.S.A. 40:55D-40.4(a).

The Act constitutes a7 major step by the Legislature
toward fostering uniformity and predictability in residen-
tial development, [***26] and we have -no- reason to
question the Legislature's finding that uniform standards
will serve the public interest by reducing housing costs.
At the same time, however, the Act departs to some ex-
tent from the traditional "home rule" aspect of zoning.
We understand the League's fear that the uniform stan-
dards will "intrude upon policy making aspects of devel-
opment- [that] would affect the -design and character of
conmmunities." As the Legislature recognized in the Act,
policymaking aspects of development review should be
separated from technical determinations. To the extent
that a specific standard affects local zoning policy, there
may be valid local concerns. However, because this is a
facial challenge to the regulations, the impact of specific
standards on the design or character of municipalities is
-not the subject -Sf this appeal.

Although-the League -concedes-that -the --majority, of
the regulations "are the types of technical-details which-
the Act was meant to authorize," we acknowledge that
the regulations create the [*227] potential for tension
with matters of local zoning policy. The concerns raised
by the League are best addressed in the form of "as-
applied" challenges to particular regulations. [***27] If
the application of a given standard to a specific Devel-
opment, see N.JS.A. 40:55D-4, within a municipality
leads to a conflict with a matter of local zoning policy,
that individual municipality may challenge the validity of-
the standard in-that [**30-] context. Our-holding today
does not preclude such a challenge-.

We anticipate, however, that the challenges will be
few. The Act and the MLUL share the same purpose and
legislative intent--"to establish reasonable physical im-

r6ofv-ement st- ds 5-pr-F-the- uieiblic hlealth, safety,
and welfare." Leaeue of Municipalities, supra, 310 N.J.
Super. at 236, 708 A.2d 708. The DCA must be accorded
a certain degree of flexibility to enact regulations that
further that important goal. See In re Township of War-
ren. supra, 132 N.J. at 27, 622 A.2d 1257. In addition,
we trust that the exceptions to the application of the uni-
form standards, although limited in scope, can diminish
some of the potential conflicts that might arise and that,
if necessary, the DCA can modify its regulations to make
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more permissive the standards for granting exceptions or
variances.

B

The League's remaining contentions, that the DCA
and the Commissioner exceeded their delegated authority
[***281] in adopting certain regulations, are without

merit-First, the League asserts that the DCA impermis-
sibly deviated from the Model Ordinance when it prom-
ulgated certain regulations. As noted above, the Act au-
thorizes the DCA to adopt standards different from those
contained in the Model Ordinance provided that such
standards are supported by "any academic or professional
institution or organization." N.JS.A. 40:55D-40.4(a). We
agree with the Appellate Division that many of the regu-
lations challenged by the League are supported by the
required authoritative sources and are therefore valid.
The numerous institutions and organizations [*228] on
which the Board relied when. it reviewed and modified
the Model Ordinance are set forth at N.J.A.C. 5:21-8.1.

Concerning the challenged modifications that are not
explicitly. supported by authoritative sources, we note
initially that many of the deviations are insignificant..
See, e.g., N.J.A.C. 5:21-4.3(f), -4.17(a) (Model Ordi-
nance curb width requirement of nine inches reduced in
regulations to eight inches). Moreover, the deviations
from the Model Ordinance are well within the incidental
powers granted to the DCA under the Act. New Jersey

_Gg/d[***29-] of-Hearing Aid Dispensers, supra;-75 N.J.
at 562, 384_A.2d 795. We therefore defer to the findings
of the Board. members, whose expertise in matters of
building, engineering, and planning makes them far bet-
ter-equipped than this Court to promulgate appropriate
site improvement standards. See N.J.S.A. 40:55D-40.3
(prescribing composition of Board). To do otherwise
would frustrate the ability of the DCA to effectuate the
purposes of the Act.

Similarly, we reject the League's contention that the
Commissioner lacked the authority to add the sidewalk
provision to the standards recommended by the Advisory
Board. That claim was raised for the first time in the

League's petition for certification, -and therefore was not
addressed by the Appellate Division.

The Act clearly authorizes the Commissioner to
•"veto any site improvement standard" if the Commis-
sioner determines that the standard would "result in a
danger to the public health or safety." N.J.S.A. 40:55D-
40.4(h). That the sidewalk requirement is beneficial to
public safety is uncontroverted. Rather, the League con-
tends that although the Commissioner had the power to
veto any standard, she was not authorized to modify or
supplement [***301 the proposed standards. We ac-
knowledge that the plain language of N.J.S.A. 40:55D-
40.4(b) does not explicitly authorize. the Commissioner
to change or modify the Board's proposed standards.
Nevertheless, we decline to invalidate the sidewalk. pro-
vision. We~note that N.J.S.A. 40:55D-40.4(b) requires the
Commissioner to- promulgate the standards proposed by
the Board "without making [*2291 a change... unless"
danger to public safety would result By implication, that
language may [*-*31l] be read-as authorizing the Com-
missioner to change the proposed standards if she deter-
mines there is a concer for public safety. We therefore
reject the League's narrow interpretation that the terni
"veto" means the power only to delete a standard pro-
posed by the Board, and hold that the Commissioner had
the statutory authority to add the sidewalk provision. Cf
N.J. Const. art. V, § 1, P14 (providing that governor's
veto-power includes power -to 'recommend -that an
amendment-or amendments-specified-by-him be made in-
the bill-).

Because the League has -failed to rebut the presump-
tion of validity to which administrative regulations are
entitled, Dougherty. supra, 91 N.J. at 6, 449 A.2d 1235,
we uphold the Board's [***31] modifications of the
Model Ordinance and the Commissioner's addition of the
sidewalk requirement.

IV

The judgment of the Appellate Division is-affirmed.

CHIEF JUSTICE PORITZ and JUSTICES
HANDLER, POLLOCK, O'HERN, GARIBALDI, and
COLEMAN join in JUSTICE STEIN's opinion.

Page 10



Citation #1
158 NJ 211



Copyright 2008 SHEPARD'S(R) - 65 Citing references

New Jersey State League of Municipalities v. Department of Community Affairs, 158 N.J. 211, 729 A.2d 21, 1999
N.J. LEXIS 544 (1999)

SHEPARD'S Signal(T=M): Positive treatment is indicated
Restrictions: Unrestricted
FOCUS(TM) Terms: No FOCUS terms
Print Format: FULL
Citing Ref. Signal: Hidden

SHEPARD'S SUMMARY

Unrestricted Shepard's Summary
No subsequent appellate history. Prior history available..
Citing References:

Positive Analyses: Followed (4)
Other Sources: Law Reviews (2), Statutes (7), Treatises (4), Court Documents (5)

LexisNexis Headnotes-- HNI (24), HN2 (10), HN3 (4), HN4 (3)

PRIOR HISTORY (2 citing references)

1. New Jersey State League of Municipalities v. Department of Community Affairs, 310 N.J. Super. 224, 708
A.2d 708, 1998 N.J. Super. LEXIS 111 (App.Div. 1998)

2. Certification granted-
New-Jersey State League of Municipalities v. Department of Communit Affairs. B56 N.J. 382,718 Ai2d
1211, 1998N.J.LEXIS..911 (1998)

Affirmed by (CITATION YOU ENTERED):
New Jersey State League of Municipalities v. Department of Community Affairs, 158 N.J. 211, 729 A.2d
21, 1999 N.J. LEXIS 544 (1999)

CITING DECISIONS (45 citing decisions)

NEW JERSEY SUPREME COURT

3. Cited by:
New Jersey SPCA v. New Jersey DepTof Agric., 2008 N.J. LEXIS 894 (N.J. July 30, 2008)

2008 N.J. LEXIS 894

4. Cited by:
St. Peter's Univ. Hosp. v. Lacy, 185 N.J. 1, 878 A.2d 829, 2005 N.J. LEXIS 950 (2005)

185 N.J. 1 p 13
878 A.2d 829 p.8 3 7

5. Cited by:
N.J. Ass'n of Nurse Anesthetists, Inc. v. N.J. State Bd. of Med. Exam'rs 183 N.J. 605, 875 A.2d 247, 2005
N.J- LEXIS 814 (2005) LexisNexis Headnotes HN2

Page 1



SHEPARD'S® - 158 N.J. 211 - 65 Citing References

183 N.J. 605 p.610
875 A.2d 247 p.250

6. Cited by:
Ih re Freshwater Wetlands Prot. Act Rules, 180 N.J. 478, 852 A.2d 1083, 2004 N.J. LEXIS 914 (2004)

180 N.J. 478 p.489
852 A.2d 1083 R11090

7. Cited by:
In re Freshwater Wetlands Prot. Act Rules. 180N.J. 415, 852 A.2d 167, 2004 N.J. LEXIS 1251 (2004)
LexisNexis Headnotes HN1

180 N.J. 415 p.430
852 A.2d 167 p. 17 6

8. Cited by:
Musikoffv. Jay Parrino's the Mint, L.L.C., 172 N.J. 133, 796 A.2d 866, 2002 N.J. LEXIS 566 (2002)
LexisNexis Headnotes HN4

172 N.J. 133 D.140
796 A.2d 866 p.8 7 0

9. Cited by:
Norris v. Borough of Leonia, 160 N.J. 427,734 A.2d 762, 1999 N.J. LEXIS 843 (1999)

160 N.J. 427 p.445
-734 A.2d 762 p772

NEW JERSEY SUPERIOR COURT, APPELLATE DIVISION

10. Cited by:
New Jersey Shore Builders Ass'n v. Twp. of Jackson. 401 N.J. Super. 152, 949 A.2d 312, 2008.N.J. Super.
LEXIS 139 (App.Div. 2008) LexisNexis Headnotes HN3

40i N.J. Super. 1521).160
949 A.2d 312 p.3 16

11. Cited by:
Inre N.J.A.C. 12:17-9.6 ex. rel. State Dept. of Labor. 395 N.J.Super. 394, 928 A.2d 956,2007 N.J. Super.
LEXIS 278, Unemployment Ins. Rep. (CCH) P8657 (App.Div. 2007) LexisNexis Headnotes HN1

395 N.J. Super. 394 p.406
928 A.2d 956 p.963

12. Cited by:
Builders League of South Jersey, Inc. v. Township of Franldin, 395 N.J. Super. 46, 928 A.2d 88, 2007 N.J.
Super. LEXIS 267 (App.Div. 2007) LexisNexis Headnotes HN3

395 N.J. Super. 46 p.57
928 A.2d 88 p.95

13. Cited by:
M.F. v. Department of Human Services, Div. of Family Development, 395 N.J. Super. 18, 928 A.2d 71,

Page 2



SHEPARD'S® - 158 N.J. 211 - 65 Citing References

2007 N.J. Super. LEXIS 266 (App.Div. 2007) LexisNexis Headnotes HN1, HN2
395 N.J. Super. 18 p.29

928 A.2d 71 D.78

14. Cited by:
Lourdes Med. Ctr. v. Bd. of Review, 394 N.J. Super. 446, 927 A.2d 164, 2007 N.J. Super. LEXIS 248,
Unemployment Ins. Rep. (CCH) P8656,182 L.R.R.M. (BNA) 3259 (App.Div. 2007) LexisNexis
Headnotes HN1, HN2

394 N.J. Super. 446 p.4 5 7

927 A.2d 164 p.171

15. Cited by:
In re Adoption of N.J.A.C. 19:3, 19:4, 19:5 & 19:6 393 N.J. Super. 173, 922 A.2d 852, 2007 N.J. Super.
LEXIS 153 (App.Div. 2007) LexisNexis Headnotes HNI

393 N.J. Super. 173 p. 18 1

922 A.2d852 p.857

16. Cited by:
Chicawo Title Ins. Co. v. Bryan,.388 N.J. Super. 550, 909 A.2d 1131, 2006 N.J. Super. LEXIS 317
(App.Div. 2006)

388 N.J. Super. 550 pR557
909 A.2d 1131 p.1136

17. Cited by:
In re -Stormwater Management Rules, 384 N.J. Super. 45-1, 894 A.2--d l2-41T2006-NJSuper.-LEXIS 107
{App.Div.2006)

384 N.J. Super. 45-1 p.4 54

894 A.2d 1241 p.1242

18. Cited by:
T.H. v. Division of Developmental Disabilities, 381 N.J. Super. 366, 886 A.2d 194, 2005 N.J. Super. LEXIS
346 (App.Div. 2005) LexisNexis Headnotes HN1

381 N.J. Super. 366 %.374
886 A.2d 194 p.199

19. Cited by:
Inre Adoption of N.J.A.C. 7:26E-1.13, 377 N.J. Super. 78, 871 A.2d 711, 2005 N.J. Super. LEXIS 128
(App.Div. 2005) LexisNexis Headnotes HNI

377 N.J. Super. 78 p.98

871 A.2d 7ll.725-

20. Cited by:
Safari Club Intern. v. New Jersey Dept. of Environmental Protection, 373 N.J. Super. 515, 862 A.2d 1152,
2004 N.J. Super. LEXIS 417 (App.Div. 2004)

373 N.J. Super. 515 p.521
862 A.2d 1152 p. 11 5 6

Page 3



SHEPARD'S(® - 158 N.J. 211 - 65 Citing References

21. Cited by:
Estate of DeMartino v. Division of Medical Assistance and Health Services, 373 N.J. Super. 210, 861 A.2d
138, 2004 N.J. Super. LEXIS 397 (App.Div. 2004)'LexisNexis Headnotes HN1

373 N.J. Super. 210 p.223
861 A.2d 138 p.146

22. Cited by:
St. Peter's University Hosp. v. Lacy 372N.J. Super. 170, 856 A.2d 756, 2004 N.J. Super. LEXIS 350
(App.Div. 2004)

372 N.J. Super. 170 p.177
.856 A.2d 756 p.7 6 1

23. Followed by, Cited by:
In re Six Month Extension of N.JA.C. 5:91-1 et seg. 372 N.J. Super. 61, 855 A.2d 582, 2004 N.J. Super.
LEXIS 344 (App.Div. 2004) LexisNexis Headnotes H[N1

Followed by:
372N.J. Super. 61 p.9 3

855 A.2d 582 p.601

Cited by:
372 N.J. Super. 61 p.92
855 A.2d 582 p.600

24. Cited by:
In re Adoption of_2003 Low Income-Housing Tax Credit Qualified Allocation Plan. 369 N.J. Super. 2,848
A.2d 1,-2004 Ni Super. -LEXIS 159 (App.Div. 200-4) LexisNlexis-Headnotes KN-

-369 N.J. Super. 2 pA7
848 A.2d 1 p._.Q

25. Cited by:
Borough of Closter v. Abram Demaree Homestead, Inc., 365 N.L Super. 338, 839 A.2d 110, 2004 N.J.
Super. LEXIS 19 (App.Div. 2004)

365 N.J. Super. 338 p.3 5 0

839 A.2d 110 1.117

26. Cited by:
In re Adopted Amendments to N.J.A.C.. 365 N.J. Super. 255, 839 A.2d 60, 2003 N.J. Super. LEXIS 395
(App.Div. 2003) LexisNexis Headnotes HNI, HN2

365 N.J. Super. 255 p.2 63

365 N.J. Super. 255 p.2 6 5

839 A.2d 60- .65
839 A.2d 60 p.66

27. Followed by, Cited by:
State v. Bond. 365 N.J. Super. 430, 839 A.2d 888, 2003 N.J. Super. LEXIS 389 (App.Div. 2003)
LexisNexis Headnotes HN1, HN2

Followed by:
365 N.J. Super. 430 p.442
839 A.2d 888 p.895

Page 4



SHEPARD'S® - 158 N.J. 211- 65 Citing References

Cited by:
365 N.J. Super. 430 p.441

28. Cited by:
Inre Virgo's, Inc. 355 N.J. Super. 590, 810 A.2d 1175, 2002 N.J. Super. LEXIS 483 (App.Div. 2002)
LexisNexis Headnotes HN2

355 N.J. Super. 590 p.595
810 A.2d 1175 p.1178

29. Cited by:
In re Coastal Permit Program Rules. 354 N.J. Super. 293, g07 A.2d 198, 2002 N.J. Super. LEXIS 259
(App.Div. 2002) LexisNexis Headnotes HN1, HN2

354 N.J. Super. 293 p.329
354 N.J. Super. 293 p..330
807 A.2d 198 p.2 2 1

30. Cited by:
In re N.J. Individual Health Coverage Programt s Readoption of N.J.A.C. 11:20-1. 353 N.J. Super. 494, 803
A.2d639, 2002 NJ. Super. LEXIS 372 (App.Div.'2002) LexisNexis Headnotes KLNI-

353 N.J. Super. 494 p.522
803 A.2d 639 R.657

31. Cited by:
In re 1999-2000 Abbott v. Burke-Implementing-Regulations; 348-N.J. Super. 382, 792-A.2d 412, 2002 N.J.
Super. LEXIS-96-(App.DiV. 2002) LexisNexis HeadnotesHNI

348 N.J. Super. 382 p.3 9 5

792 A.2d 412 p.420

32. Followed by:
State v. Jones, 347 N.J. Super. 150, 789 A.2d 131, 2002 N.J. Super. LEXIS 39 (App.Div. 2002) LexisNexis
Headnotes HN4

347 N.J. Super. 150 p.153
789 A.2d 131 p.133

33. Cited by:
DiVigenze v. Chrysler Corp., 345 N.J. Super. 314, 785 A.2d 37, 2001 N.J. Super. LEXIS 423 (App'.Div.
2001) LexisNexis Headnotes HN3

345 N.J. Super. 314 p.3 27

785 A.2d 37 p.45

34. Cited by:
In re Regulation of Operator Serv. Providers, 343 N.J. Super. 282, 778 A.2d 546, 2001 N.J. Super. LEXIS
328 (App.Div. 2001) LexisNexis Headnotes HNI

343 N.J. Super. 282 p.3 27

778 A.2d 546 p.573

Page 5



SBEPARE'S® - 158 N.J. 211 - 65 Citing References

35. Cited by:
In re N.J.A.C. 13:38-1.3,fbv the State Bd. of Optometrists. 341 N.J. Super. 536, 775 A.2d 629, 2001 N.J.
Super. LEXIS 272 (App-Div. 2001) LexisNexis Headnotes HN1

341 N.J. Super. 536 p.543
775 A.2d 629 p.6:34

36. Cited by:
Dentists for Quahty Care, Inc. v. State .Rd. of Dentistry, 339 N.J. Super. 257, 771 A.2d 659, 2001 N.J.
Super. LEXIS 165 (App.Div. 2001) LexisNexis Headnotes HN1, HN2

339 N.J-. Super. 257 R-263
339 N.J. Super. 257 p.267
339 N.J. Super. 257 p.268
771 A.2d 659 p.663
771 A.2d 659 p.6 6 6

37. Cited by:
Baer v. Klagholz, 339 N.J. Super. 168, 771 A.2d 603, 2001 N.J. Super. LEXIS 141 (App.Div. 2001)
LexisNexis Headnotes HNt

339 N.J. Super. 168 p. 190
771 A.2d 603 p.6 1 6

38. Cited by:
Lewis v. Catastrophic Illness in Children Relief Fund Comm'n, 336 N.J. Super. 361, 764 A.2d 1035, 2001
N.J.. Super. LEXIS 18 (App.Div. 2001) LexisNexis- Headnotes HNt

336 N.J. Super. 361 p.369
764 A.2d1035 -pA039

39. Cited by:
City of Camden v. Kenny, 336N.J. Super. 53, 763 A.2d 777, 2000 NJ. Super. LEXIS 452 (App.Div. 2000)
LexisNexis Headnotes HN2

336 NJ. Super. 53 p.62
763 A.2d 777 v.783

40. Cited by:
County of Hudson v. Department of Law & Public Safety 328 N.J. Super. 308, 746 A.2d 5, 2000 N.J.
Super. LEXIS-59-(App.Div. 2000) LexisNexis Headnotes HNt

328 N.J. Super. 308 p.3 2 3

746 A.2d 5p4

41. Cited by:
New Jersey Educ. Ass'n v. Board of Trustees, 327 N.J. Super. 405, 743 A.2d 859, 2000 N.J. Super. LEXIS
26 (App.Div. 2000) LexisNexis Headnotes TIN1

327 N.J. Super. 405 p.4 10

743 .A.2d 859 p.862

42. Followed by:
New Jersey Educ. Ass'n v. Board of Trustees, Pub. Employees' Retirement Sys., 327 N.J. Super. 326, 743
A.2d 353, 2000 N.J. Super. LEXIS 22 (App.Div. 2000) LexisNexis Headnotes HN1

Page 6



SHEPARD'S® - 158 N.J. 211 - 65 Citing References

327 N.J. Super. 326 p.332
743 A.2d 353 p.356

43. Cited by:
New Jersey Shore Builders Ass'n v. Tow.ship of S. Brunswick, 325 N.J. Super. 412,739 A.2d 956, 1999
N.J. Super. LEXIS 330 (App.Div. 1999)

325 N.J. Super. 412 p.4 22

739 A.2d 956 p.9 62

44. Cited by:
In re Route 206 at New AmweU Rd. (Hillsborough), 322 N.J. Super. .345, 731 A.2d 56, 1999 N.J. Super.
LEXIS 220 (App.Div. 1999)

731 A.2d 56 p

45. Cited by:
New Jersey Coalition ofHealth Care Prof Is, Inc. v. New Jersey Dep't of Banking &.Ins., 323 N.J. Super.
207, 732 A.2d 1063, 1999 N.J. Super.LEXIS 276 (App.Div. 1999) LexisNexis Headnotes HN2

OTHER NEW JERSEY DECISIONS

46. Cited by:
Pepperidge Tree Realty Corp. v. Kinnelon Borough, 21 N.J. Tax 57, 2003 N.J. Tax LEXIS 13 (Tax Ct.
2003) LexisNexis Headnotes HN3

21 N.J. Tax 57 p.69

3RD-CIRCUIT - COURT OF-APPEALS

47. Cited by:
Keeley v. Loomis Fargo & Co., 183-F.3d 257, 1999 U.S. App. LEXIS 16654, 138 Lab. Cas. (CCH) P58676,
5 Wage & Hour Cas. 2d (BNA) 815 (3d Cir. N.J. 1999) LexisNexis Headnotes HN1, HN4

183 F.3d 257 p.265

ANNOTATED STATUTES (7 Citing Statutes)

48. N.J. Const.. Art. IV, Sec. V1. Para. 2

49. N.J. Coast., Art. IV, Sec. VI. Para. 2

50. N.J. Stat. 6E 40:55D-1

51. N.J.-Stat._@_A0:55DA-40.t

52. N.J. Stat. 6@ 40:55D-40.4

53. N.J. Stat. @ 40:55D-40.6

54. N.J. Stat. (@ 40:55D-65

LAW REVIEWS AND PERIODICALS (2 Citing References)

Page 7



SFtEPARD'S® - 158 N.J. 211 - 65 Citing References

55. DEVELOPMENTS IN STATE CONSTITUTIONAL LAW: 1999: XIV. Local Government 31 Rutgers
L.J. 1592 (2000)

31 Rutgers L.J. 1592 p.15 9 2

56. ARTICLE: Realizing Urban Potential: The Promise and Possibilities of Municipal Environmental
Remediation in New Jersey. 27 Rutgers L. Rec. 6 (2003)

TREATISE CITATIONS (4 Citing Sources)

57. 4-56 Antieau on Local Govenment Law, Second Edition (a, 56.02

58. 4-59 Antieau on Local Government Law, Second Edition (Q 59.01

59. 7-42A Zoning and Land Use Controls (@ 42A-03

60. 10-53C Zoning and Land Use Controls ), 53C.08

BRIEFS (3 Citing Briefs)

61. In re ADOPTION OF N.J.A.C. 7:26E-1.13, 2005 NJ S. Ct. Briefs 20A, 2005 NJ S. Ct. Briefs LEXIS 51
(N.J. June -16, 2005)

62. In re N.J.A.C. 7:26E-4.13, 2005-NJ S. Ct. Briefs 20A, 2005 NJ S. Ct. Briefs LEXIS 49 (N.J. May 27, 2005)

63. In re ALLEGED NON-COMPLIANCE, 2005 NJ S. Ct. Briefs 57617,2005 NJ S. Ct. Briefs LEXIS 101
(N.J. Mar. 10, 2005)

MOTIONS-( 2-Citing Motimns)-

64. McLEMORE v. CITY OF TRENTON, 2005 U.S. Dist. Ct. Motions 4631, 2007 U.S. Dist. Ct. Motions
LEXIS 22395 (D.N.J. Feb. 19,2007)

65. PLAYER v. MOTIVA. 2005 U.S. Dist. Ct. Motions 3216, 2005 U.S. Dist. Ct. Motions LEXIS 15112
(D.N.J. June 24, 2005)

Page 8



LEXSEE

Positive
As of: Aug 12, 2008

A. JARED SILVERMAN, CHIEF NEW JERSEY BUREAU OF SECURITIES,
PLAINTIFF-APPELLANT, v. ROBERT GARY BERKSON, DEFENDANT-

RESPONDENT.

A-97 September Term 1994

SUPREME COURT OF NEW JERSEY

.141 NJ. 412; 661 A.2d 1266; 1995 N.J.LEXIS 533

March- 13, 1995, Argued
August 2,1995, Decided

PRIOR-IISTORY: [***1] On certification ito the
Superior Court, Appellate Division, whose opinion is
reported at 276 N.J. Super. 6, 647 A.2d 160 (1994).

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff appealed from
the Superior Court, Appellate Division (New Jersey), in
which the court quashed a subpoena issued by the New
Jersey Bureau of Securities requiring defendant, a New
York resident, to appear in New Jersey during an inves-
tigation of securities transaction involving New Jersey
residents.

OVERVIEW: Plaintiff, the Chief of the New Jersey
Bureau of Securities, issued a subpoena to defendant, a
New York resident, in the course of investigating securi-
ties transactions involving New Jersey residents. Defen-
dant declined to appear in response to the subpoena, and
plaintiff sought a court order enforcing the subpoena.
The trial court granted the order. The appellate division
reversed. The court reversed the appellate court and re-
mmanded-the case to-tlie- trial court. -Thle-ourt tidl-thaif it
was reasonable to infer that the New Jersey Legislature
would intend that plaintiffs administrative power to
compel the attendance of witnesses was coextensive with
its substantive mandate to investigate securities transac-
tions within or outside of New Jersey. The court stated
that consistent with principles of due process, that au-
thority would be limited to subpoenaing witnesses who
had purposefully availed themselves of the privilege to
enter the New Jersey securities market.

OUTCOME: The court reversed appellate court and
remanded the case to trial court for further proceedings
in accordance with the opinion. The held that plaintiffs
administrative power to compel the attendance of wit-
_nesses was coextensive with its-substantive mandate to
investigate securities transactions within or outside--of
New Jersey.

CORE TERMS: subpoena, nonresident, extraterritorial,
out-of-state, territory, investigative, subpoenaed, issu-
ance, subpoena issued, resident, power to issue, mini-
mum contacts, sovereignty, territorial, attendance, en-
forcing, issuing, power to enforce, subpoena power, sub-
stantial justice, jurisdiction to enforce, fair play, personal
jurisdiction, civil sanctions, forum state, attendance of
witnesses, deposition, authorize, prescribe, contempt

LexisNexis(R) Headnotes

Administrative Law > Separation of Powers > Constitu-
tidh-aK C-trotsi->e-Gehervl-o-reiew
Administrative Law > Separation of Powers > Legisla-
tive Controls > General Overview.
Governments > Legislation > Interpretation
[HN1]New Jersey government agencies have only those
powers that the New Jersey Legislature confers upon
them. Unless compelled to do otherwise, courts seek to
avoid a statutory interpretation that might give rise to
serious constitutional questions.
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Administrative Law > Separation of Powers > Legisla-
tive Controls > General Overview
Governments > Legislation > Interpretation
[HN2]Powers expressly granted to an administrative
agency should be liberally construed so that the agency
can fulfill the New Jersey Legislature's purpose, and that
an agency's express, authority is augmented by such inci-
dental authority as may be reasonably necessary or ap-
propriate to effectuate the expressly delegated authority.

Governments > Legislation > Interpretation
[HN3]Where a statute is silent or ambiguous, it is clear
duty of New Jersey courts to choose that construction
that will carry out the legislative intent of the statute as a
whole.

Civil Procedure > Jurisdiction > Personal Jurisdiction
& In Rem Actions > Constitutional Limits
Civil Procedure > Jurisdiction > Personal Jurisdiction
-& In Rem Actions >-In Person-in Actions > Minimum
Contacts
Constitutional Law > Bill of Rights > Fundamental
Rights > Procedural Due Process > General Overview
[HN4]A state court's assertion of personal jurisdiction
-does not-violate the -due process clause of U.S.-_Const.
--amend. XIV if the- defendant has certain mininmm-con-
tacts with -it such that the maintenance of the-suit does
not offend traditional notions of fair play and substantial
justice.

Civil Procedure > Federal & State Interrelationships >
Choice of Law > Significant Relationships
[HN5]For a state's substantive law to be selected in a
constitutionally permissible manner, that state must have
a significant contact or significant aggregation of con-
tacts,.creating state interests, such that choice of its- law
is neither arbitrary nor fundamentally unfair.

Civil Procedure > Jurisdiction > Personal Jurisdiction
& In Rem Actions > In Personam Actions > General
Overview...
Criminal Law & Procedure > Jurisdiction & Venue >
Jurisdiction
Governments > State & Territorial Governments > Leg-
islatures
[HN6]A state may proscribe conduct occurring outside
its borders. In the criminal context, the common law
adopts as the principal basis of jurisdiction a territorial
theory of jurisdiction over crimes: a state has power to
make conduct or the result of conduct a crime if the con-

duct takes place or the result happens within its territorial
limits. The New Jersey Code of Criminal Justice reflects
that understanding of a state's jurisdiction. A person may
be convicted under the laws of New Jersey of an offense
if either the conduct that is an element of the offense or
the result that is such an element occurs within New Jer-
sey. N.J. Stat. Ann. & 2C:1-3a(l). On the civil side, a
state's power over its own citizens should extend to pro-
tection of its own citizens' rights when dealing with oth-
ers even though there may be incidental effects in other
jurisdictions.

Criminal Law & Procedure > Grand Juries > Investiga-
tive Authority > General Overview
Criminal Law & Procedure > Jurisdiction & Venue >
Jurisdiction
[HN7]A federal court's jurisdiction to enforce a grand
jury subpoena is not determined by its power to issue a
subpoena;_its power to issue a subpoena is determined by
its jurisdiction.

Civil Procedure > Jurisdiction > Personal Jurisdiction
& In Rem Actions > In Personam Actions > General
Overview
Civil Procedure > Pretrial-Matters > Subpoenas
Criminal Law-& Procedure > Discovery & Inspectian >
Sub poenas >-General -Overview
[-N8]A subpoena is simply a command to appear at a
certain time and place to give testimony upon a certain
matter. The very etymology of the word subpoena signi-
fies an order with a penalty for disobedience. The acqui-
sition of jurisdiction over a foreign corporation through
the process of subpoena is governed by the same princi-
ples of jurisdiction that -apply in the case of civil litiga-
tion involving the process of a summons. Both a sub-
poena 'and a summons are forms of judicial process by
way of orders of the court resulting in potential sanctions
for disobedience.

Civil Procedure > Jurisdiction > Personal Jurisdiction
& In Rem Actions > In Personam Actions > Minimum
Contacts
Civil Procedure >.Pretrial Matters > Subpoenas
[HN9]A federal court will enforce an investigative sub-
poena. issued to a foreign national when it has personal
jurisdiction over the subpoenaed party. A federal court
has personal jurisdiction over an individual or business
concern with respect to activities or effects within the
United States if that entity has certain minimum contacts
with the United States.
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Antitrust & Trade Law > U.S. Federal Trade Commis-
sion Actions > Investigations > Subpoenas
Civil Procedure > Pleading & Practice .> Service of
Process > Summons > Content & Form
Civil Procedure > Pretrial Matters > Subpoenas
[HN10]Although a federal district court's process is gen-
erally confined to the territorial limits of the state in
which it sits, extraterritorial service of process is proper
when authorized by a statute of the United States. Fed. R.
Civ. P. 4(k) (1) (D).

Administrative Law > Agency Investigations'> Scope >
Subpoenas
International Law > Dispute Resolution > Service of
Process
[HN11]A New Jersey State agency may require the ap-
pearance of witnesses from outside New,-Jersey.

Civil Procedure > Jurisdiction > Personal Jurisdiction
& In Rem Actions > In- Personam Actions > General
Overview
[HN12]Under principles of international law, a nation
having some basis for jurisdiction to prescribe law may
do so unless exercising that jurisdiction with respect to a
person or activity having connections with another nation
-is unreasonable.

Administrative Law > Agency Investigations > Scope >
Subpoenas
Civil Procedure > Pretrial Matters > Subpoenas
[HN13]Personal service of the subpoena within the terri-
torial boundaries of the issuing state is not a prerequisite
to a valid administrative order to appear.

Administrative Law > Agency Investigations > Scope >
Subpoenas
[HN14]The system ofjudicial enforcement is designed to
provide a meaningful day in court for one resisting an
administrative subpoena. Bifurcation of the power, on
the one hand of the agency to issue subpoenas and on the
other hand of the courts to enforce them, is an inherent
protection againstahuse of subpoena power.

Civil Procedure > Sanctios. > Contempt > General
Overview
Governments > Courts > Authority to Adjudicate
[HN15]One of the functions of a court is to compel a
party to perform a duty that the law requires at his or her
hands. Agency law invokes enforcement in the custom-
ary forms of judicial proceedings, because its effect may

be to aid an administrative or executive body in the per-
formance of duties legally imposed upon it. No question
ofcontempt may arise until all issues are determined
adversely to a party and that party has refused to obey a
final order of the court.

Administrative Law > Agency Investigations > Scope >
Subpoenas
[HN16]For reasons of fairness and efficiency of admini-
stration, federal courts have drawn a sharp distinction
between agency, power to issue subpoenas and judicial
power to enforce them.

Civil Procedure > Jurisdiction > Jurisdictional Sources
> General Overview
International Law > Dispute Resolution > Comity Doc-
trine > General Overview
International Law >' Sovereign States & Individuals >
General Overview
[HN 17]In -deciding whether to exercise enforcement ju-
ris•ditionca -ts, should balance the interests it seeks to
protect against the interests of any other sovereign that
might exercise authority over the same conduct. Because
each sovereign has an interest in the welfare of its citi-
zens, a court must consider (1) the extent and nature of
the -hardship ithat-inconsistent enforcement actions- would

-impose on the person subjpoenaed; -(2) -he eirtent to
which-the required conduct is -to take place-in the terri-
tory of the other state; (3) the residence of the person
subpoenaed; and (4) the extent to which enforcement by
action of either state can reasonably be expected to
achieve compliance with the rule prescribed by that state.

Civil Procedure > Jurisdiction > Personal Jurisdiction
& In Rem Actions > In Personam Actions > General
Overview
Civil Procedure >-Judgments > Preclusion & Effect of
Judgments > Full Faith & Credit > General Overview
Civil Procedure > Sanctions > Contempt > Civil Con-
tempt
[HN18]The sheriff of a New Jersey county has no au-
thority to enter New York. However, it does not follow
that an-adjudication-of civill-contempt under New Jersey
Court Rules is a fruitless exercise; such civil sanctions
are entitled to full faith and credit in the foreign jurisdic-
tion. By later resort to the courts of the other state, the
subpoenaed witness will be further guaranteed. due proc-
ess of law. In consideiing whether, to accord full faith
and credit to a judgment of another state, a forum state
must consider whether the state rendering the judgment
had jurisdiction over the defendant.
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SYLLABUS
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convenience of the reader. It has been neither reviewed
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the interests of brevity, portions of any opinion. may not
have been summarized).

A. JARED SILVERMAN, ETC. V ROBERT GARY

BERKSON (A-97-94)

Argued March 13, 1995 -- Decided August 2, 1995

O'HERN, J., writing for a unanimous Court.

This appeal addresses the authority and power of a
New Jersey agency investigating securities transactions
involving New Jersey residents to issue a subpoena to a
witness outside of the State'& boundaries, and the corre-
sponding authority and power of a New Jersey court to
enforce such a subpoena.

The New Jersey Bureau of Securities (the Bureau)
was investigating the activities of certain broker-dealers
registered with th-`eBureaui. In connection With th inves.-
tigation, the Bureau issued a subpoena to Robert Gary
Berkson, requiring him to appear at the Bureau's office in
Newark, New Jersey, to testify about [***2] certain se-
curities transactions. Bureau personnel personally served
Berkson with the- subpoena -at-his home in East -Hills',
New York. Berkson declined-"toappear in response -to-the
subpoena.

Pursuant to N.J.S.A.49:3-68 (the statute authorizing
the Bureau to issue subpoenas or "the subpoena statute"),
the Bureau applied to the Superior Court for an order
enforcing its subpoena. The Chancery Division granted
the order of enforcement, finding that Berkson was an
"artful manipulator" of the securities industry in New
Jersey; that he "had repeated substantial contacts within
New Jersey relating to- the -Bureau's pending investiga-
tion;" and that it was not unreasonable to anticipate that
Berkson, who-was packaging securities for sale to New
Jersey investors, might be subject to-jurisdiction in New
Jersey. The court concluded that to allow Berkson to
reside in New York and do business in New Jersey with-
out fear of investigation or subpoena offends judicial
notions of fair play and substantial justice.

Berkson appealed. The Appellate Division reversed,
and ordered that the subpoena be quashed. The Appellate
Division agreed that Berkson had minimum contacts
within New Jersey, but found that [***3] the trial court
could not issue a subpoena to compel Berkson's appear-
ance and testimony because it violates his due process
rights. According to the Appellate Division, a court can-
not give an agency greater subpoena power than a sub-
poena issued in the name of the court via enforcement.

The Supreme Court granted the Bureau's petition for
certification.

HELD: The New Jersey Bureau of Securities may
subpoena a nonresident who has engaged in purposeful
conduct expressly aimed at the New Jersey securities
market. In addition, a New Jersey court may, consistent
with due process principles, enforce such a subpoena.

1. Although conferring extraterritorial subpoena au-
thority on the Bureau is unusual, it has been consistently
held that powers expressly granted to an administrative
agency should be liberally construed so that the agency
can fulfill it legislative purpose. Where a statute is silent
or ambiguous, it is the duty to chose a construction that
Will carry out the legislative intent of the statute as a
whole. The Court is not inclined to create a presumption
against any legislative intent that subpoena power extend
beyond New Jersey borders. General principles of ad-
ministrative [***4] law suggest that the Legislature in-
tended the agency to haye the authority necessary to ful-
fill its function to investigate, within and without the-
State, security transactions involving New Jersey resi-
dents. (pp. 5-8)

2. Under International Shoe v. Washington, a state
court's assertion of personal jurisdiction does not violate

Sthe Due Process Clause if the nonresident defendant has
certain minimum contacts with the State such that the

-maintenance-of the suit does not offend traditional-no-.
-tions of fair play and substantkal-justice. The power- to
exert authority over nonresidents exists as a matter of
sovereignty. (pp. 9-12)

3. The power to issue a subpoena and the power to
enforce a subpoenaare different incidents of sovereignty,
and such powers are not necessarily identical. The power
to issue a subpoena is determined by the jurisdiction.
Consistent with the principles of International Shoe, a
state agency may require the appearance of witnesses
from outside New Jersey. There is a difference between
this case and International Shoe. International Shoe
deals with long-arm jurisdiction over a cause of action,
in which the nonresident is afforded the opportunity
[***5] to appear and defend but need not do so, while a
subpoena compels a person to do something. Nonethe-
less, the measures of sovereign power are ultimately the

.- same•(-pp:.4-12 I-9)... . ..... ..

4. For reasons of fairness and efficiency of admini-
stration, federal courts have drawn a sharp distinction
between agency power to issue subpoenas and judicial
power to enforce them. Here, the issue is not what Court
Rules do or do not permit New Jersey courts to do. The
issue is whether the State may grant an agency extraterri-
torial authority over nonresident witnesses consistent
with due process principles. If the Legislature grants
such power, the proper role of a court under the sub-
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poena statute is to ensure that principles of due process
and comity between states have been observed in the
issuance of the subpoena. In deciding whether to exercise
enforcement jurisdiction, courts should balance the inter-
est it seeks to protect against the interest of any other
sovereign that might exercise authority over the same
conduct. Because each sovereign has an interest in the
welfare of its citizens, a court must consider: 1) the ex-
tent and nature of a hardship that inconsistent enforce-
ment actions would impose [***6] on the person sub-
poenaed; 2) the extent to which the required conduct is to
take place in the territory of the other state; 3) the resi-
dence of the person subpoenaed; and 4) the extent to
which enforcement by action of either state can reasona-
bly be expected to achieve compliance with the rule pre-
scribed by that state. Process should be served only by
those authorized to do so under 'the laws of this State.
(Pp. 19-24)

5. This decision comports with International Shoe
and with the expanding role of states in the federalist
system. As the federal- government reduces its regulatory
role and state goyernments increase. theirs, the -eed to
develop coherent principles -of cooperation among states
increases. Thus, it is reasonableto infer that the Itegisla-
ture would,* consistent with the principles of due process,
intend that the Bureau's administrative power to compel
the atte-ndaice .of witnesses be coextensive with its sub-
stantive mandate--to investigate securities transactions

-within or outside of-the State. Consistent with=principles
of due process, that authority shall be limited to subpoe-
naing witnesses who- have purposely availed themselves
of the privilege to enter the New Jersey [***7] securities
market. Before enforcing an agency subpoena, a court
must determine that the party subpoenaed has engaged in
such deliberate conduct. The court should consider the
fairness to the witness and whether other available meth-
ods of discovery would adequately serve that agency's
needs without having to bring the witness to New Jersey.
In considering any civil sanctions to be imposed, a court
shall not impose an order of arrest and shall limit mone-
tary sanctions in accordance with the relevant principles
applicable to Rule 1:10-3. (pp. 24-27)

Judgment of the Appellate Division is REVERSED
-and the matter is REMANDED to the Chancery Division
for further proceedings -in accordance with this opinion.

CHIEF JUSTICE WILENTZ and JUSTICES
HANDLER, POLLOCK, GARIBALDI, and STEIN join
in JUSTICE O'HERN's opinion. JUSTICE COLEMAN
did not participate.

COUNSEL: Michael Pariser, Deputy.Attorney General,
argued the cause for appellant (Deborah T. Poritz, Attor-
ney General of New Jersey, attorney; Andrea M, Silko-
witz, Assistant Attorney General, of counsel).

Richard F. Horowitz, a member of the New York bar,
argued the cause for respondent (Hellring, Lindeman,
Goldstein & Siegal, attorneys; [***8] James A.. Scar-
pone, on the brief).

JUDGES: The opinion of the Court was delivered by
O'HERN, J. Chief Justice WILENTZ, and Justices
HANDLER, POLLOCK, O'HERN, GARIBALDI, and
STEIN. Justice COLEMAN did not participate.

OPINION BY: O¶HERN

OPINION
[*414] [**1267] The opinion of the Court was de-

livered by

O'HERN, J.

This appeal concerns the authority and power of a
New Jersey agency investigating securities transactions
involving New Jersey residents -to issue a-subpoena to a
witness outside of the- State's boundaries, and the corre-
sponding authority and power of a New Jersey court -to
enforce such a subpoena. We hold that (1) the New Jer-
sey Bureau of Securities (the Bureau) may subpoena a
nonresident who has engaged in purposeful conduct ex-
pressly aimed at the New Jersey securities market; and
(2) a-New Jersey court may, consistent with-due process-
principles, enforce such a subpoena.

I

The case arises from the Bureau's investigation of
securities transactions involving- New Jersey residents.
The Bureau's complaint [*415] states that it is conduct-
ing an investigation into the trading practices of L.C.
Wegard & Co., Inc., and Hibbard Brown & Co., Inc.,
brokers-dealers registered with the Bureau, and of others.
In connection with that [***9] investigation, the Bureau
issued a subpoena to Robert Gary Berkson, requiring him
to appear at the Bureau's office in- Newark, New Jersey,
to testify about certain securities transactions- Bureau
personnel personally served Berkson with the subpoena
at his home in East Hills- New York. Berkson declined to
appear in response to the subpoena. Berkson's attorneys
inform us that he "is not seeking to prevent the Bureau
from conducting investigations or instituting proceed-
ings; he is only seeking to prevent the unconstitutional
use by the Bureau of an extraterritorial subpoena."

Pursuant to N.J.S.A. 49:3-68, the Bureau applied to
the Superior Court for an order enforcing its subpoena.
The Chancery Division granted an order of enforcement.
It found that Berkson was an "artful manipulator" of the
securities industry .in New Jersey, that he "had repeated
substantial contacts within New Jersey related to the Bu-
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reau's pending investigation," and that "[i]t was certainly
reasonable to anticipate that Berkson, who was packag-
ing * * * securities for sale to New Jersey investors,
could- have anticipated that he would be subject to juris-
diction within the State." The court concluded that "[t]o
allow [***10] [Berkson] to reside in New York, do
business in New Jersey more than minimally, and [af-
fect], a well-regulated industry in New Jersey, without
fear of investigation or subpoena, is offensive to tradi-
tional notions of fair play and substantial justice."

Berkson appealed. The Appellate Division reversed
the Chancery Division's decision and ordered that the
subpoena be quashed.

Pursuant to long-arm jurisdiction, New
Jersey allows service of a summons and
complaint to the- fullest extent possible in
order -o afford due process of law, and
[**1268] maintenance of an action with
this type of service of process does not of-
fend notions of fair play and substantial
justice. We agree with the trial judge-that
defendanthad minimum contacts with this
State, but while that may support [*416]
initiation of an action here by [the. Bu-
reau] against defendant, it does not coun-
tenance issuance of a subpoena to compel

-- appearance and testimony.

Service of the subpoena here violates
defendant's due process rights. A court
cannot accord an agency's subpoena
greater power than a subpoena issued in
the name of the court via enforcement.

[276 N.J. Super. 6, 9-10, 647 A.2d
160 (1994) (citations omitted).]

["*11] The court observed that "[ulnder authority of
R. 4:11-5, non-party witnesses may be compelled to tes-
tify at a deposition in another state and the deposition
may be used in an action here," and that "[i]t is this type
of procedural format envisioned by N.J.S.A. 49:3-68 [the
statute authorizing the-Bureau -to-issue- subpoenas]." -Id. -at
9, 647 A.2d 160. We granted the Bureau's petition for
certification, 138 N.J. 268, 649 A.2d 1288 (1994).

While the Bureau's appeal was pending in this
Court, the Bureau, in accordance with a suggestion in the
Appellate Division opinion, moved in the Chancery Di-
vision, pursuant to Rule 4:11-5, for issuance of an open
commission to take Berkson's testimony in New York.
The Bureau made a similar motion for issuance of an
open commission to take the testimony of Peter F.

Hibbard in Maryland. The Bureau described Hibbard as
"a broker-dealer at the heart of the Bureau's investiga-
tion." The Chancery Division entered orders directing
issuance of open commissions to take the testimony of
Berkson and Hibbard in their respective states. Follow-
ing oral argument before this Court, the Appellate Divi-
sion reversed the decision of the Chancery Division issu-
ing those [**L12] commissions to take the out-of-state
testimony. In re Berkson, 280 N.J. Super. 180, 654 A.2d
1030 (1995). It reasoned that its opinion in Silverman,
supra, 276 N.J; Super. 6. 647 A.2d 160. did not envision
the use of Rule 4:11-5 to authorize the issuance of a
commission to compel the testimony of an out-of-state
resident "solely for investigative purposes-" 280 N.L
Super. at 183-84, 647 A.2d 160.

II

The first question in this case- is one of-agency au-
thoiity. [HN1]Govemment agencies have only those
powers the Legislature [*417] confers on them. General

Assembly v. Byrne, 90 N.J. 376, 393, 448 A.2d 438
(1982). Unless compelled to do otherwise, courts seek to
a•0od a statiitory interpretaiti-on that might give rise to
serious constitutional questions. New -Jersey Bd. of
Higher Educ. v. Shelton College, 90 N.J. 470_.478, 448
A.2d 988 (1982). Conventional wisdom might suggest,
as the Appellate Division concluded in Berkson, supra,
280 NJ. Super-at 1-84, 654 A.2d1--030, that"[i]f theLeg-
islature had wished-to--bestow -suck-extraordinary-extra-
-territorial authority upon the-Bureau, it could-have done
so in plain language." That court's conclusion was "rein-
forced by the absence of any provision in-New Jersey's
version of the Uniform Securities--***13] Law afford-
ing a procedure for the Bureau to take out-of-state testi-
mony of a non-resident witness." Ibid. The court noted
that the 1985 version of the Uniform Securities Act (not
adopted in New Jersey, New York, or Maryland) specifi-
cally provided for the taking of testimony in the state of a
nonresident witness for the purpose of an investigation
being conducted in another state. Tbid.

We understand that conferring extraterritorial sub-
poena authority on the Bureau is unusual; to our knowl-
edge, no other jurisdiction grants such authority to its
agencies except through reciprocal legislation, such as in
the Uniform Securities Act; On the other hand, our courts
have consistently recognized that

[HN2]powers expressly granted to an
administrative agency should be liberally
construed so that the agency can fulfill the
Legislature's purpose, Barry v. Arrow
Pontiac, Inc., 100 N.J. 57, 70 f494 A.2d
8041 (1985), and that an agency's express
authority is augmented by such incidental
authority as may be reasonably necessary
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or appropriate to effectuate the expressly[** 1269] delegated authority, New Jersey

Guild of Hearing Aid Dispensers v. Long,
75 N.J. 544, 562 r364 A.2d 7951 (1978).

[In re Solid Waste Util. Customer
Lists, 106 N.J. 508, 516, 524 A.2d 386

[***14] Thus, for example, in Customer Lists we in-

ferred that even in the absence of an express authority
conferred on it,, the Board of Public Utilities might re-
quire solid-waste haulers to provide it with proprietary
information, such as customer lists. Ibid. And finally we
have, when the interpretation is reasonable, deferred to
an agency's interpretation of its own *enabling act.
[HN3i"Where a statute is silent or ambiguous, 'it is our
clear duty to choose that [*418] construction which will
carry out the legislative intent of the statute as a whole *
* *'" Accountemns v. -Birch Tree Groupy Ltd., 115 -N.J.
61-4, 622, 560 A.2d 663 (1989) (extending regulation of
employment.--practices to-_out-of-state agencies doing
business in New Jersey) (quoting Horwitz v. Reichen-
stein, 15 N.J. 6, 8, 103 A.2d 881 (1954)).

In this case, the Bureau and respondent insist that
the statute is neither silent nor ambiguous, and that the
statute's-language plainly resolves the -issue in their favor.

-Respondent-acknowledges -that N.J.S.A. 49:3-68(a) au-
thorizes-the Wureau to conduct investigations within and
without theState. The authority to subpoena [***15] in
N.J.S.A. 49:3-68(b). however, is silent about whether a
subpoena may be issued both within and without the
State. Thus, according to respondent, the Legislature did
not intend that a subpoena be issued outside of the State.
The Bureau contends that the absence of any restriction
implies that the Legislature intended that the Bureau's

. subpoena power reach the limits of the Constitution.

Federal courts have required a clear expression from
Congress before authorizing extraterritorial service of an
investigative subpoena. See, e.g., Commodity Futures
Trading Comm'n v. Nahas, 238 U.S. App. D.C. 93, 738
F.2d 487, 492-93 (D.C.Cir.1984). However, entry upon
the territory of another nation is far more intrusive than
the service of a. subpoena in another state. We are not
inclined -to -€ate- i pres•unption against any legislative
intent that the subpoena power extend beyond our bor-
ders. We realize there may have been a settled under-
standing that under judicial rules of practice and proce-
dure in New Jersey a subpoena could not be served out-
side New Jersey. Recall, however, Justice Brennan s
concurring opinion in Burnham v. Superior Court, 495
U.S. 604, 631, n. 3. 110 S. Ct. 2105, 2122, n. 3, 109 L.
Ed. 2d 631, 652, n. 3 (1990) [***16] , noting that it
should not be assumed "that there is no further progress

to be made and that the evolution of our legal system,
and the society in which it operates, ended 100 years
ago.''

[*419-] Had the Legislature resolved this issue with

sufficient clarity, there would be no debate about the
agency's powers. We believe, however, that, general prin-
ciples of administrative law suggest that the Legislature
intended the agency to -have the authority necessary to
fulfill its function to investigate, within and without the
State, securities transactions- involving New Jersey resi-
dents. We -must then turn to the questions of constitu-
tional jurisdiction.

In an analogous context, a federal court wrote: "The
jurisdictional questions posed by this case are peculiarly
complex because the jurisdiction of three institutions is
at issue * * *." Federal Trade Comm'n v. Compagnie de
Saint-Gobain-Pont-A-Mousson (SGPM), 205 U.S. App.
D.C. 1721 -636 F.2d i300, 13-15 (D.C.Cir.1980). The
questions here involve: (1) the jurisdiction of a state to
exercise -authority over anonresident; (2). the jurisdiction
of an administrative agency of such a -state to exercise
that authority in the name [***17] of the state through
the issuance of an administrative order (a subpoena) to
the resident of a foreign state; and (3) the jurisdiction of
a court of the issuing state to enforce such a subpoena
when -the party-subpoenaed is not physically-present in
the issuing. state. Cfj, id. at- 13-15-22_(using simiar -ap-
proach to decide validity of service of federal agency
subpoena on French corporation-by registered mail). We
shall consider those questions separately. (We refer to a
"state" as a state of the United States, unless we identify
the state as being a foreign nation.)

[*"1270] A.

Does a state have jurisdiction to exert authority over
nonresidents?

A lawsuit is-not -the-only manner in which a state
may exert authority -over a nonresident. The landmark
case of Pennover v. Neff 95 U.S. 714, 733, 24 L. Ed.
565, 572 (1878) held that the judgment of a court lack-

ing personal jurisdiction violated the Due [*420] Proc-
ess Clause of the Fourteenth Amendment. Perhaps influ-
enced by Austinian concepts of law, Pennoyer held that
jurisdiction to adjudicate derived -from a "power" theory
of a state's "exclusive jurisdiction and sovereignty over
persons and property within its territory." 95 U.S. at 722,
24 L. Ed. at 568. [***18] It drew on principles of"pub-
lic law" derived from Justice Story's Commentaries on
the Conflict of Laws:

[N]o State can exercise direct jurisdic-
tion and authority over persons or prop-
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erty without its territory. Story, Confl.L.,
ch. 2; Wheat.Int.L., pt. 2, ch. 2. The sev-
eral States are of equal dignity and author-
ity, and the independence of one implies
the exclusion of power from all others.
And so it is laid down by jurists, as an
elementary principle, that the laws of one
State have no operation outside of its ter-
ritory, except so far as is allowed by com-
ity; and that no tribunal established by it
can extend its process beyond that terri-
tory so as to subject either persons or
property to its decisions. "Any exertion of
authority of this sort beyond this limit,"
says Story, "is a mere nullity, and incapa-
ble of binding such persons or property in
any other tribunals." Story, Confl.L., sec.
539.

195 U.S. at 722-23. 24 L. Ed. at 568-

Later years, however, saw the weak-
ening of the Pennoyer rule. In the late
19th and early 20th centuries, changes in
the technology of transportation and
communication, and the tremendous
[*** 19] -growth of interstate business -ac-
-tiv-ity, led to an- "inevitable relaxation of
the strict limits on-state-jurisdiction" over.
nonresident individuals- and corporations.
Hanson v. Denckla, 357 U.S. 235, 260, 78
S Ct 1228 [12431, 2 L. Ed. 2d 1283
(1958) (Black, J., dissenting).[Burnham,
supra, 495 U.S. at 617, 110 S. Ct. at 2114,
.109 L. Ed. 2d at 643.]

The U.-S. Supreme Court- formerly resorted to vari-
ous fictions, such as implied consent. E.g., Hess v. Paw-
loski, 274 U.S. 352, 47 S. Ct. 632, 71 L. Ed. 1091

19227). Eventually, in International Shoe Co. v. Wash-
ing-ton, 326 U.S. 310, 66 S. Ct. 154, 90 L. Ed. 95 (1945).
the Court cast those fictions aside and held that [HN4]a
state court's assertion of personal jurisdiction does not
violate the Due Process Clause if the defendant has "cer-
-ta-in- ffirim c--onta-cts wif it such that -the mfafinte-nance
of the suit does not offend 'traditional notions of fair play
and substantial justice."' 326 U.S. at 316, 66 S. Ct. at
158, 90 L. Ed. at 102 (quoting Milliken v. Meyer. 311
U.S. 457, 463, 61 S. Ct. 339, 343, 85 L. Ed. 278, 283
(1940)). The concomitant understanding of legislative
jurisdiction [***20] was similarly modified.

[*421] Until recently, it was unclear

whether the due process limitation upon a

state's extraterritorial application of law
mirored the due process analysis for de-
termining the limits of a state court's judi-
cial jurisdiction. The concepts are closely
linked, and commentators have suggested
that essentially the same principle should
be applied with reference to both situa-
tions.

[Mclunev v. Jos. Schlitz
Brewing Co., 649 F. 2d
578, 581 (9th Cir.) affd,
454 U.S. 1071, 102 S. Ct.
624, 70 L. Ed. 2d 607
(1981 ).]

In Allstate- Insurance Co. v. Hague, 449 U.S. 302,
312-13. 104 S. Ct. 633, 640, 66 L. Ed. 2d. 521, 531
(191)the Co said that IJIN5],for a_ State's substan-
tive law to-be selected-in a constitutionally permissible
manner, that State must have a significant contact or sig-
nificant aggregation of contacts, creating state interests,
such that choice of its law is neither arbitrary nor funda-
mentally unfair."

-Trhat-elicidation-mirrors-the principle-of prescriptive
jurisdiction among -nations[I-It has long been--set-
tled law that a country Jcan regulate conduct occurring
outside its territory which causes harmful results [***21]
within its -territory." Laker Airways Ltd. v. Sabena, Bel-
gian World Airlines, 235 U.S. App. D.C. 207, 731 F.2d
909, 922 (D.C.Cir.1984). Similarly, a state may proscribe
conduct occurring outside its borders. In the criminal
context, "[t]he common law adopts as the principal basis
of jurisdiction a [**1271] territorial theory of jurisdic-
tion over crimes: a state has power to make conduct or
the result of conduct a crime if the conduct takes place or
the result happens within its territorial limits." 1 Wayne
R. LaFave & Austin W. Scott, Jr., Substantive Criminal
Law § 2.9(a), at 180. (1986) (footnotes omitted). The
New Jersey Code of Criminal Justice reflects that under-
standing -of a state's jurisdiction. A person.may be con-
victed under-the_-laws-.of- this State- of -an- offense if
"[ejither the conduct which is an element of the offense
or the result which is such an element occurs within this
State." N.J.S.A. 2C:1-3a(l).

On the civil side, "[a] State's power over its own
citizens should extend to protection of its own citizens'
rights when dealing with others even though there may
be incidental effects in bther jurisdictions." Instructional
Sys., Inc. v. Computer Curriculum Corp., 130 N.J. 324.
370, 614 A.2d 124 (1992). [***221 Because the power
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[*4221 to exert authority over nonresidents exists as a
matter of sovereignty, we turn to the next question.

B.

May a state authorize its agencies to subpoena- a non-
resident to testify or produce documents in the forum
state?

The Appellate Division reasoned that because a ju-
dicial subpoena may not be served beyond the State's
boundaries, a court may not enforce an administrative
subpoena issued beyond the State's boundaries. We find,
however, that the power to issue a subpoena and the
power to enforce a subpoena are different incidents of
sovereignty, and such powers are not necessarily identi-
cal. A federal court considering a related issue: explained
that [IHN7]"[a] federal court's jurisdiction [to enforce a
grand jury subpoena] is not determined by its power to
issue a subpoena; -its power to issue a subpoena is deter-
mined by ts jurisdiction." In re Marc Rich & Co., A. G.,
707 F.2d 663, 669 (2d Cir.). cert. denied, 463 U.S. 1215,
1]03 S..Ct: 3555, 77L._Ed. 2d 1400 (1983).

[HN8]A subpoena is simply "a command to appear
at a certain time and place to give testimony upon a cer-
tain matter." Black's Law Dictionary 1279 (5th ed. 1979).

["T]he very :[***23] etymology of the word 'subpoena'
signifies 'an order with a penalty for disobedience."' In re
Simon, 297 F. 942; 945 (2d Cir.1924) (quotinig Burns v.

-Superior-Court, 140. Cal. 1, 73 P. 597, 59841903)). Un-
der our law,

the acquisition of jurisdiction over a
foreign corporation through the process of
subpoena is governed by the same princi-
ples of jurisdiction which apply in the
case of civil litigation involving the proc-
ess of a summons. Both a subpoena and a
summons are forms of judicial process by
way of orders of the court resulting in po-
tential sanctions for disobedience.

[In re Subpoena Duces
Tecum. Inst'l Manazement
Corp., 137 N.J. Super. 208,
216, 348 A.2d

792(-p-p.i;¢.975~).] .......

The question is whether a different principle should ap-.
ply when a state agency issues an order in the form of aasubpoena.

Cases analyzing a federal court's authority to enforce
subpoenas issued by federal agencies to foreign corpora-
tions have first [*423] -examined the agency's statutory
authority to issue the subpoena extraterritorially. Thus, in
Nahas, supra, 738 F.2d 487, the court found that the au-
thority of the Commodity Futures Trading Commission
was, at that time, strictly limited [***24] by 7 U.S. C.
15 to requiring the attendance of witnesses and the pro-
duction of records "from any place in the United States
or any State at -any designated place of hearing." I The
Nahas court relied on a presumption that federal legisla-
tion is meant to apply only within the territorial jurisdic-
tion of the United States, and it would not infer the exis-
tence of the power to serve an investigative subpoena on
a foreign national in a foreign country. Id. at 493. The
court emphasized, however, that "this case does not pose
a question about the authority of Congress; rather, it
poses a question about the congressional intent embodied
in7 USC. C 15."/Id. at 495.

1 7 US.C. § 15 has since been amended to allow
that agency to require the attendance of witnesses
and-flierod iti~ii6f records 'Trom any place in
the United States, any State, or 4ny foreign coun-
try or jurisdiction at any designated place of hear-
ing."

[**1272] [HN9]A federal court will enforce an in-
--vestigative _subpoena-issued to a foreign [***25] na-
tional whenithas personal-jurisdiction -oeer the subpoe-
naed party. In re Sealed Case (Iran-Contra Investiga-
tion), 266 U.S. App. D.C. 30, 832 F.2d 1268, 1272
(D.C.Cir.1987). A federal court has personal jurisdiction
over an individual or business concern with respect to
activities or effects within the United States if that entity
has certain minimum contacts with the United States. Id.
at 1273 (citing International Shoe, supra, 326 U.S. at
316, 66 S. Ct. at 158, 90 L. Ed. at 102). Thus, in Marc
Rich, supra, 707 F.2d 663 the court found.that a Swiss
trading company doing business in the United States
-could-be required to respond to a grand jury subpoena
served on a representative within the forum. (Jurisdiction
over a representative of the subpoenaed nonresident is
insufficient; the nonresident entity must itself have the
requisite contacts. Sealed Case (Iran-Contra Investiga-

* tion), supra, 832 F.2d at 1272-73.)

[*424] Although the analogy is less precise in the

domestic context than in the international context (after
all, the federal government unquestionably may issue
process across state lines), we do note that federal courts
analyzing issues of enforcement of nationwide [***26]
subpoenas by federal agencies have drawn a distinction
between the agency's statutory authority to issue the sub-
poena and the corresponding grant of jurisdiction to a
federal court to enforce the subpoena. [HN10]Although a
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federal district court's process is generally confined to
the territorial limits of the state in which it sits, extraterri-
torial service of process is proper "when-authorized by a
statute of the United States." Fed.R.Civ:P. 4(k)(1)(D).
The 'Federal Trade Commission, for example, has the
authority to compel the attendance and testimony of wit-
nesses "from any place in the United States, at any des-
ignated place of hearing." 15 U.S.C. § 49. In Federal
Trade Commission v.. Browning, 140 U.S. App. D.C.
292, 435 F.2d 96 (D.C.Cir.1970), -the court upheld the
FTC's statutory power to subpoena witnesses in any dis-
trict in which an inquiry is being carried' on, and the cor-
responding district court's power to enforce such a sub-
poena. In Federal Election Commission v. Committee to
Elect Lyndon La Rouche, 198 U.S. App. D.C. 116, 613
F.2d 849, 858 (D.C.Cir.1979). cert. denied, 444 U.S.
1074. 100 S. Ct. 1019, 62 L. Ed. 2d 755 (1980), the court
upheld the authority of the FEC (with which Congress
[***271 has vested "broad powers of compulsory proc-
ess," id. at 860) to issue nationwide subpoenas, giving it
substantial leeway in selecting its place of inquiry for
subpoena-enforcement purposes.

We believe that, consistent.with the principles of In-
ternational Shoe, [HNl1]a State agency may require the
appearance of witnesses from outside New Jersey. It is
true that there is a difference between this case and In-
ternational Shoe. "The distinction between service of
notiee and service of compulsory process .is a cmcial one
mnder principles-of-both domestic andi internationa-l law."
SGPM, supra, 636 F.2d at 1311. International Shoe held
only that if a cause of action arises within a -state, and if
it is fair to make a party come into the state to defend,
then the action may proceed under pain of default judg-
ment. The forum state does [*425] not care whether-the
defendant comes in or not. It does not order the party to
attend; it does not tell the defendant to do anything. The
conclusion does not inevitably follow from International
Shoe -that if a state may exercise personal jurisdiction
pursuant to long-arm service, it may exercise its jurisdic-
tion to subpoena to the same -limits. [***28] A -sub-
poena compels a person to do something. Long-arm ser-
vice of process is a state's assertion of jurisdiction, not
over a person, but over a cause of action. Such a nonresi-
dent is afforded the opportunity to defend, but need not
do so--the consequence being a judgment entitled to full
faith- and-credit..

Still, we believe that the measures of sovereign
power are ultimately the same. The concepts of "jurisdic.
tion. to prescribe" ("the authority of a state 'to make itE
law applicable to persons or activities") and "jurisdictior
to adjudicate" ("the authority of a state to subject particu.
lar persons or things to its judicial process"), 1 Restate.
ment (Third) of Foreign Relations Laws of the Unitei
States Part IV, at 231 (1987), are closely linked

II[Hl1'2]Under principles of international law, "a nation
having some 'basis' for jurisdiction to prescribe law" may
do so unless "exercising that jurisdiction 'with respect to
a person or [**1273] activity having connections with
another [nation] * * * is unreasonable."' Hartford Fire
Ins. Co. V. California, 509 U.S. 764, 113 S. Ct. 2891,
2921, 125 L. Ed. 2d 612, 653 (1993) (Scalia,. J., 'dissent-
ing) (quoting Restatement (Third) of Foreign Relations,
supra, § 403(1)). [***29] Is not that articulation of the
power to prescribe (albeit expressed in the international
context) almost identical to International'Shoe's delinea-
tion of the jurisdiction to adjudicate consistent with due
process principles? McClunev, supra, 649 F.2d at 581.
See Institutional Management, supra, 137 N.J. Super. at
216, 348 A.2d 792 (equating the jurisdiction to subpoena
with the jurisdiction to serve initial process).

Respondent relies on Minder v. Georzia, 183 U.S.
559, 562, 22 S. Ct. 224,225, 46 L. Ed. 328, 330 (1902),
for the proposition that "the lawmaking power of the-
state is powerless to make any provision which would
result in the compulsory attendance of the [*426] [out-
of-state] witnesses * .. .. '.Minder was decided long be-
fore -International Shoe, but even. then it would have
been only marginally relevant to the issues here. The
issue in Minder was whether a criminal defendant in
Georgia had received a fair trial when he cQuld not sub-
poena material defense witnesses who were outside
Georgia. At-that time, Georgia law made no provision to
subpoena 'out-of-state--vitnesses.__(That-issu :has since
been [***30] addressed by the Uniform Act to Secure
the Attendance of Witnesses from Without a State in
Criminal Proceedings, adopted in New Jersey as N.J.S.A.
2A:81-18 to -23.)

The question in this case is not whether a state may
compel attendance in the forum of any out-of-state wit-
ness, but rather whether it may require the attendance of
one who has purposely availed himself of the privilege of
entering regulated securities markets in the forum state.
Finally, [HN13]personal service of the subpoena within
the territorial boundaries of the issuing state is not a pre-
requisite to a valid administrative order to appear. In his
concurring opinion in SGPM, supra, 636 F.2d at 1327,
Judge McGowan observed that Congress had explicitly
authorized extraterritorial service by registered mail of
civil.investigative-demands in antitrust- matters..-See also
id. at 1321 (majority opinion) (discussing agency's sub-.

L ject matter jurisdiction and technique of service, and
investigative demands and issues of enforcement juris-
diction). We agree that absent "purposeful availment,"

I the jurisdiction to proscribe conduct in another forum
would not suffice to, confer jurisdiction to enforce a civil
investigative [***31] demand in the territory of another

I state. Cf. id. at 1316 (recognizing that a nation having
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jurisdiction to prescribe a rule of law does not necessar-
ily have jurisdiction to enforce it).

C.

What is the proper role of a state court in enforcing such
an administrative subpoena?

Courts play a critical role in this administrative
process. First, judicial involvement ensures administra-
tive due process. [HNI-4}"The [*427] system of judicial
enforcement is designed to provide a meaningful day in
court for one resisting an administrative subpoena."
United States v. Securit State Bank & Trust, 473 F.2d
638, 642 (5th Cir.1973). "Bifurcation of the power, on
the one hand of the agency to issue subpoenas and onthe
other hand of the courts to enforce them, is an inherent
protection against abuse of subpoena power"' United
States v. Bell, 564 F.2d 953, 959
(Temp.Emer.Ct.App. 1977). Second, judicial enforcement
clarifies the rights arising from specific disputes in mat-
ters concerning both the. general public and the individu-
als involved. [HNl51"One of the.functions of a court is
to compel a party to perform- a duty which -the law xe-
quires at his [or her] hands." Interstate Commerce Com-
m'n v. Brimson, 154 U.S. 447, 487, 14 S. Ct. 1125, 1137,
38 L. Ed. 1047, 1061 (1894). [***32] Agency law in-
yokes enforcement "in the customary forms of judicial
proceedings, because-its effect maybe'to aid an adminis-
trative-or -executive body in the-performance 6f duties--
legally imposed upon it * *." Ibid. No question of con-
tempt may arise until all issues are determined adversely
to a party and that party has refused to obey a final order
of the court. 154 U.S. at 488-89, 14 S. Ct. at 1137-38, 38
L. Ed. at 1061.

[*[12741 [HN16]For those reasons of fairness and
efficiency of administration, "federal courts have drawn
a sharp distinction between agency power to issue sub-
poenas and judicial power to enforce them." United
States v. Hill, 224 U.S. App. D-C. 138, 694 F.2d 258,
263 (D.C.Cir.198-2) . Federal courts enforcing adminis-
trative subpoenas are strictly limited by their jurisdic-
tional grants. On the other hand, the Legislature has
given our courts plenary jurisdiction to enforce the
agency's subpoena. N.J.S.A. 49:3-68.

Rdspindeeit-iftsis s-thatfec~u• i•Ne is~y's-o-urts
have not the power to issue subpoenas beyond state lines,
they have not the power to enforce subpoenas issued to
[***33] out-of-state witnesses by agencies of the State.
Citing King v. Hochberg, 17 N.J. Super. 533. 86 A.2d
307 (Ch.Div. 1952), respondent contends that New Jersey
courts do not have the authority to compel the testimony
of nonresident witnesses. Our Court Rules do limit the
power to [*428] compel attendance of witnesses at a
court hearing to those witnesses who may be served

"within the State of New Jersey." R. 1:9-4. And our
Court Rules authorizing the use in this State of the depo-
sition of a non-party witness in a foreign state apply only
if the foreign state has a reciprocal procedure. Sylvia B.
Pressler, Current N.J. Court Rules, comment on R. 4:11-5
(1995). We do not believe that those Rules resolve the
issue of agency power. The Appellate Division reasoned
that ".[a] court cannot accord an agency's subpoena
greater power than a subpoena issued in the name of the
court via enforcement." 276 N.J. Super. at 10, 647 A.2d
160 (citing Doumani v. Casino Control Comm'n, 614 F.
Supp. 1465, 1471 (D.N.J.1985)). Doumani does not es-
tablish that proposition, but only that an agency's author-
ity to regulate nonresident interests may not exceed the
due process limits that restrain courts. [***34] 614 F.
SuMp. at 1471.

The issue, then, is not what the Court lRules permit
or do not permit New Jersey courts to do. The issue is
whether the State may grant an agency extraterritorial
authority over nonresident witnesses consistent-with due
process principles. If the Legislature grants such- power,
-the proper-role ofa court _under N.J.S.A4. A9:3-68 is to
ensure that principles of due process and comity -between
states have been observed in the issuance of the sub-
poena.

In-that connection, we turn first to the provisions of
Rule 1:9-6. That Rule sets forth-the procedures for-en-'•-

forcement -of az-subpoena of aipublic offieer-or agency.
Any application for compliance shall be on-notice to the
party-subject to subpoena. Because the Bureau's enabling
act does not specify the sanction for failure of a person to
obey a subpoena, we may infer that only the usual proce-
dures for relief to litigants under Rule 1:10-3 would be
available. See In re Daniels, 118 N.J. 51, 60, 570 A.2d
416 (outlining the difference between criminal contempt
and civil contempt in the form of relief to litigants), cert.
denied, 498 U.S. 951. Ill S. Ct. 371, 112 L. Ed. 2d 333
(1-010.

[*429] Because the [***351 party subpoenaed is,
by definition, not within the jurisdiction, an order of con-
finement to achieve compliance would not be appropri-
ate. See In re Bridge, i20 N.J. Super. 460, 468-69, 295
A.2d 3 (App.Div.) (discussing civil sanctions and con-
finement to secure compliance with order), certif. denied.

'62 N.J.-8 -299-A.2d 78 (1972). cert. denied, 410 U.S.
991, 93 S. Ct. 1500, 36 L. Ed. 2d 189 (1973). A court
granting relief to an agency seeking civil sanctions to
enforce a subpoena Would consider the provisions of
N.J.S.A. 2A:10-5 (maximum $ 50 fine as penalty) and
any payment to the aggrieved party authorized under
Rule 1:10-3.

In considering other interests of due process and
comity, a court may be guided by the familiar principles

Page 11



141 N.J. 412, *; 661 A.2d 1266, **;
1995 N.J. LEXIS 533, ***

of international relations that seek to minimize "in-
fringements upon foreign sovereignty." SGPM, supra,
636 F.2d at 1324.. [HN17]In deciding whether to exercise
enforcement jurisdiction, courts should "balance the in-
terests it seeks to protect against the interests of any
other sovereign that might exercise authority over the
same conduct." Republic of Phil. v. Westinghouse Elec.
Corp., 43 F.3d 65, 76 -(3d Cir. 1994). Because each sov-
ereign [***36] has an interest in-the welfare of its citi-
zens, we would add, in this context, that a court must
consider (1) the extent and nature of the hardship that
inconsistent enf6rcement actions would impose on the
person subpoenaed; [** 1275] (2) the extent to which the
required conduct is to take place in the territory of the
other state; (3) the residence of the person subpoenaed;
and (4) the extent to which enforcement by action of
either. state can reasonably be expected to achieve com-
pliance with the rule prescribed by that state. To mini-
mize the degree of intrusion on the sovereignty of the
other state, we insist that in the future the process be
served only by those authorized-to do so under the laws
of that state.

There is a concern -that the State's efforts to sub-
poena an out-of-state witness and the enforcement pro-
ceedings of the court will be pointless because there will
be no effective way thereafter to enforce the subpoena in
a New Jersey court without the physical presence of the
party-in the forum.Respondent reminds us that- -[-*430]-
'"t]he doctrine that a coin-t-of-equity wiUniot do-a useless
or vain thing' is an ancient maxim of hornbook learning
and general recognition.' 55 N.Y.Jur.2d Equity § 106
(1994)," [***37] and cites Fiedler v. Coast Finance
Co., Inc., 129 N.J. Eq. 161, 169, 18 A.2d 268 (E. &
A.1941) ("Decrees that would in the final result be nuga-
tory should not be made.").

We agree that nugatory decrees should not be made.
In the normal course of events, "[w]hen the process of
adjudication is complete, all judgments are handed over
to the litigant or executive officers, such as the sheriff or
marshal, to execute. Steps which the litigant or executive
department lawfully takes for their enforcement are a
vindication rather than a usurpation of the court's
power." United States v. Morton Salt Co., 338 U.S. 632,
641,. 70 S. Ct. 357. 363, 94 . Ed. 401, 410, (1950).
[HNI8]The_. sheriff-of- aNewJersey countyihas no aum
thority to enter New York. However, it does not follow
that an adjudication of civil contempt under our Court
Rules is a fruitless exercise; such civil sanctions are enti-
tled to full faith and credit in the foreign jurisdiction.
New York v. Sacco, 242 N.J. Super. 699, 577 A.2d 1333

" (Law Div.1990); Gedeon v. Gedeon, 630 P.2d 579
(Colo.1981); Robinson v. Robinson, 487 So. 2d 67
(Fla.Dist.Ct.App.1986). By later resort to the courts of
the other state, [***38] the subpoenaed witness will be

further guaranteed due process of law. In considering
whether to accord full faith and credit to a judgment of
another state, a forum state must consider whether the
state rendering the judgment had jurisdiction over the
defendant. May v. Anderson, 345 U.S. 528, 533, 73 S. Ct.
840, 843, 97 L. Ed. 1221, 1226-27 (1953).

IV

Fifty years ago, the U.S. Supreme Court decided that
the assertion of jurisdiction by the courts of one -state
over a defendant from another state does not violate the
Due Process Clause of the Fourteenth Amendment if the
defendant'has "certain minimum contacts with it such
that the maintenance of the suit does not offend 'tradi-
tional notions of fair play and substantial [*431] jus-
tice."' International Shoe, supra. 326 U.S. at 316, 66 S.
Ct. at 158, 90 L. Ed. at 102 (quoting Milliken, supra, 311
U.S. at 463, 61 S. Ct. at 342, 85 L. Ed. at 283). Since
International Shoe, state and federal courts have asserted
original jurisdiction over residents throughout the United
States,. subject to the "minimum contacts" test. We-be-
lieve, that our decision today comports with theInterna-
tional Shoe doctrine [***391 and with the expanding
rote of states in the federalist system. Berkson can easily
respond to the Bureau subpoena; trains, ferries, subways,
buses, taxis, and private-passenger vehicles regularly
cross -the Hudson River to New Jersey. Moreover, the
record suggests that he-has been*in New Jer~eyon- sev-
-eral -occasions- in connection -with-the transactions that
are the subject of the Bureau!s investigation.

As the federal government reduces its regulatory
role and state governments increase theirs, the need -to-
develop coherent principles of cooperation among states
intensifies. Ultimately, the U.S. Supreme Court may re-
view this decision or a similar one. That review will
close the circle and return the issue to the Court that de-
cided International Shoe. In the meantime, a form of
horizontal-federalism, one in which states cooperate with
each other in the discharge of their governmental duties,
is both timely and reasonable. An-example of such-coop-
eration is the Uniform Child Custody Jurisdiction Act,
codified inNew Jersey at NJ.S.A. 2A:34-28 [**12761 to
-52, which defines the roles of states in enforcing con-
flicting claims to child custody.

-.. --Practical -problems will -inevitably - arise [**.*40]
concerning the extraterritorial enforcement of subpoenas.
One response would be to wait until the state legislatures
have adopted appropriate laws. The need for such legis-
lation extends throughout the United States. Organiza-
tions such as the Commissioners on Uniform State Laws
and the American Law Institute are well situated to pro-
pose uniform or model laws for adoption in every state.
See Pamela Jiminez, Comment, International Securities
Enforcement Cooperation Act and Memoranda of Un-
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derstanding, 3-1 Harv. Int'l L.J. 295 (1990) (providing
examples of such compacts among nations). [*432] Our
decision may serve to stimulate the adoption of such
legislation. We believe, however, that we should respond
to the issue now.

To sum up, we hold that it is reasonable to infer that
the Legislature would, consistent with principles of due
process, intend that the Bureau's administrative power to
compel the attendance of witnesses be coextensive with
its -substantive mandate to investigate securities transac-
tions "within or outside of this State." N.J.S.A. 49:3-
68_0a. Consistent with principles of due process, that
authority shall be limited to subpoenaing witnesses who
have purposefully availed [***41] themselves of the
privilege to enter the New Jersey securities market. Be-
fore enforcing an agency subpoena, a court must deter-
mine that the party subpoenaed has engaged in such de-
liberate conduct A court should consider the fairness to
the witness and whether other available methods of dis-
covery, such as videotaped depositions in-the foreign
state, would adequately serve the agency's needs without
the inconvenience to the witness of appearing in New
Jersey. Although-this-case presents the -circumstance of a
witness having to travel only a short distance from New
York to Newark, there will be cases in which witnesses

will need to travel from distant jurisdictions. In consider-
ing any civil sanctions to be imposed,. a court shall not
impose an order of arrest and-shall limit monetary sanc-
tions in accordance with the relevant principles applica-
ble to Rule 1:10-3 procedures.

We express no opinion on the wisdom or fairness of
the Bureau's policy of issuing subpoenas to those outside
New Jersey, or the extent to -which such a policy affects
the relations between New Jersey and other states. We do
not believe, however, that -the limited -breadth that we
give to such subpoena power will offend [***42] princi-
ples of comity. Our decision does not authorize restraints
on the liberty interests of persons outside New Jersey's
borders. Finally, we acknowledge that the matter is en-
tirely within the legislative ambit and would best be re-
solved there.

The judgment of the Appellate Division- is reversed.
The matter is remanded to the Chancery Division for
firther proceedings in accordance with this opinion.

[*433] CHIEF JUSTICE WILENTZ and

JUSTICES HANDLER. -P-OLLOCK,--GARIBALDI,
and STEIN join in JUSTICE O'WERN's opinion.
JUSTICE COLEMAN did not participate.
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NEW JERSEY GUILD OF HEARING AID DISPENSERS, A NON-PROFIT
CORPORATION OF THE STATE OF NEW JERSEY; JOSEPH IACONO AND
ROBERT P. AHRENS, APPELLANTS, v. VIRGINIA LONG, DIRECTOR OF

THE DIVISION OF CONSUMER AFFAIRS; THE DIVISION OF CONSUMER
AFFAIRS, AN AGENCY OF THE STATE OF NEW JERSEY; THE HEARING

AID DISPENSERS EXAMINING COMMITTEE AND THE STATE BOARD OF
MEDICAL EXAMINERS, AGENCIES OF THE STATE OF NEW JERSEY

UNDER THE JURISDICTION OF THE DIVISION OF CONSUMER-AFFAIRS,
RESPONDENTS

INO NUMBER IN ORIGINAL]

Supreme Court of New Jersey

75 N.J. 544; 384 A.2d 795; 1978 N.J. LEXIS 178

December 13, 1977, Argued
March 9, 1978, Decided

FRIOF -HISTORY: -New Jersey- Guild ofHearing Aid
Dispensers v. Long, 145 N.J. Super. 580, 368 A.2d 929,
1976 N.J. Super. LEXIS 643 (Ap=.Div., 19760

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiffs, a non-profit
guild and two of its officers, appealed an order of the
Appellate Division (New Jersey ), which upheld the va-
lidity of regulations governing hearing aid dispensers,
promulgated under the Hearing Aid Dispensers Act, N.J.
Stat. Ann. § 45:9A-1 et seq.

OVERVIEW: Plaintiffs, a non-profit guild and two of
its officers, challenged an appellate court decision up-
holding the validity of state regulations enacted under a
state statute go6hiVeriig-thl. geiid distribu-ton 6f hear-
ing aids. The court rejected plaintiffs' arguments, which
challenged the regulations as ultra vires on the grounds
that they contravened legislative intent. Plaintiffs also
contended that the regulations were preempted by a pro-
posed federal regulatory scheme. The court dissolved the
stay of enforcement and affirmed the judgment on the
grounds that plaintiffs' contention that the statute never
envisioned regulating the business aspects of hearing aid
dispensing was without foundation, and the federal regu-

Blaory scheme implicitly -Alowe-d- supplemental -:state
regulation. The court, however, voided the state statute's
pre-sale test requirements -for hearing, aids, because they
were explicitly preempted by federal regulations.

OUTCOME: The stay of enforcement of the regulations
was lifted and the judgment of the appellate court was
affirmed as modified by the holding that the pre-sale
hearing aid test requirements of the state regulations
were preempted by the proposed federal regulatory
scheme.

CORE TERMS: hearing aid, preemption, dispenser,
preempted, exemption, dispensing, aids, state law, fed-
eral requirements, consumer, guideline, pre-sale, profes-
sion, antitrust, testing, audiologist, preemptive, preempt,
citation omitted, promulgated, medical evaluation, ad-
ministrative-age-nc-y,-federaipreemption, delegated, fed-
eral law, preemption issue, prospective purchasers, po-
lice power, promulgation, deference

LexisNexis(R) Headnotes

Governments > State & Territorial Governments > Po-
lice Power
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Healthcare Law > Business Administration & Organi-
zatton >Licenses > General Overview
[HNI]The Hearing Aid Dispensers Act, N.J. Stat. Ann. 8
45:9A-1 et seM., defines the activity it seeks to regulate,
the practice of dispensing and fitting hearing aids, as the
evaluation or measurement of human hearing and the
consequent selection for adaptation or sale of hearing
aids intended to compensate for hearing loss. A hearing
aid dispenser is defined as a person engaged in the fitting
and selling -of hearing aids to a person with impaired
hearing. N.J. Stat. Ann. 8 45:9A-2(d). The committee
created for this purpose is empowered to set educational
and licensing requirements for practitioners, and to grant
temporary licenses in certain circumstances. N.J. Stat.
Ann. 8 45:9A-16.

Antitrust & Trade Law > Consumer Protection > False
Advertising > State Regulation
Governments > State & Territorial Governments > Li-
censes
Governments > State & Territorial Governments > Po-
lice Power
[HN2]The New Jersey Director of Consumer Affairs is
authorized to discipline licensees for enumerated types of
misconduct, the most expansive category of which is
"unethical conduct," defined to include, inter alia, the
obtaining of any fee-or the making of any sale by fraud
or-misrepresentation, N.J. Stat. Ann. 8- 45:9A-17(c)(-1)
the use of misleading or-false advertising- or otherrepre-
sentations, the use of bait and switch sales tactics, N.J.
Stat. Ann. § 45:9A-17(c)(4), and the use of representa-
tions connoting medical expertise. N.J. Stat. Ann. §
45:9A-17(c)(5), as well as for violations of the Hearing
Aid Dispensers Act or the Committee rules and regula-
tions, N.J. Stat. Ann. 8 45:9A-17(f). In addition, viola-
tions of the Hearing Aid Dispensers Act, N.J. Stat. Ann.
8 45:9A-1 et seq., are subject to penalties and, where
appropriate, restitution. N.J. Stat. Ann. 8 45:9A-19. They
are also enjoinable at the suit of the director of Consumer
Affairs. N.J. Stat. Ann. § 45:9A-20.

Governments > State & Territorial Governments > Po-
lice Power

• Healthcare Law_> Business- Administration & Organi-
zation > Licenses > Requirements
[HN3]Specifically exempted from the coverage of the
Hearing Aid Dispensers Act, N.J. Stat. Ann.'8 45:9A-1 et
seq. are hearing aid dispensers whose practices are af-
filiated with acade~mic institutions, public programs, or
charitable organizations, unless such dispensers sell hear-
ing aids; also exempted are licensed physicians. N.J.
Stat. Ann. § 45:9A-22.

Administrative Law > Agency Adjudication > Hearings
> General Overview
Governments > Legislation > Effect & Operation >
General Overview
Governments > State & Territorial Governments > Po-
lice Power
[HN4]Licensed dispensers are required to advise pro-
spective purchasers at -the outset of a hearing aid dis-
penser's lack of medical or audiological expertise -and to
provide all tpurchasers with a detailed written receipt
which includes a statement that the purchaser has been so
advised. N.J. Stat. Ann. § 45:9A-23. Whenever a licen-
see learns that a prospective purchaser has certain ascer-
tainable medical conditions, he must, prior to fitting and
selling a hearing aid to that person, recommend in writ-
ing that the person consult a hearing specialist or other
physician (providing the names and addresses of at least
three such physicians) and receive a receipt from the
pro-spctive purchas er acknowledging that. the recom-
mendation has been given. N.J. Stat. Ann. § 45:9A-24.

Governments > Agriculture & Food > Federal Food,
Drug & Cosmetic Act
Healthcare Law > Business Administration & Organi-
zation > Licenses > General Overview ... .

HealthcareLaw--> -Treatment- > Medical Devices->
Classiftion &-Reg•dation
[HN5]The Federal Food, Drug, and_ Cosmetic Act, 21
U.S.C.S. 8 301 et seq. provides the Food and Drug Ad-
ministration with specific statutory authorization to regu-
late "medical devices" so as to ensure their safety and
effectiveness prior to their marketing to consumers.

Civil Procedure > Judgments > Relief From Judgment
> Motions to Alter & Amend
Governments > Agriculture & Food > Federal Food,
DrugA& Cosmetic Act
Healthcare Law > Business Administration & Organi-
zation > Licenses > General Overview
[HN6]The Food and Drug Administration is given Pre-
mark clearance authority with respect to, inter alia, de-
vices that are intended for human use and which do not
operate-chemically-or require-metabolization in order to
achieve their intended effect. Pursuant to the grant of
authority contained in the amended Federal Food, Drug,
and Cosmetic Act, 21 U.S.C.S. 8 301 et seg., the com-
missioner of Food and Drugs, on behalf of the Secretary
of Health, Education and Welfare, p•roposed regulations
covering the. labeling and conditions of sale of hearing
aids. These regulations as originally promulgated became
effective on August 25, 1977.
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Contracts Law > Types of Contracts > Lease Agree-
ments > General Overview
Governments > Agriculture & Food > Federal Food,
Drug & Cosmetic Act
Healthcare Law > Business Administration & Organi-
zation > General Overview
[HN7]The Food'and Drug Administration (FDA) hearing
aid regulations are divided into two sections, one con-
cerned with labeling requirements for hearing aids, 21
C.F.R. § 801.420, and the other, 21 C.F.R. § 801/421,
imposing certain conditions on and preconditions to their
sale. The FDA distinguishes between three categories of
professionals involved with hearing disabled persons: the
"ear specialist," a licensed physician specializing in the
diagnosis and treatment of ear diseases and hearing loss
problems, 21 C.F.R. § 801.420(a)(2); the "audiologist," a
trained specialist in the evaluation and rehabilitation of
persons with hearing disorders, 21 C.F.R. j
801.420(a)(4); and the "dispenser," engaged in the sale,
lease or rental of hearing aids to the consuming public,
21 C.F.R. j- 801.420(a)(3).

Governments > Agriculture & Food > Federal Food,
Drug & Cosmetic Act
Healthcare-Law > Business Administration & Organi-
-zation > Licenses > General Overview
-[HN8]The_ Food and Drug Administration has estab-
-ished-the medical-evaluation of the-prospecti-ve user as a
mandatory precondition to the sale of a hearing aid to

'that person; said evaluation must have been made within
the preceding six months. 21 C.F.R. § 801.421(a)(1).
However, the medical evaluation may be waived by a
prospective adult user under certain specified conditions.
21 C.F.R. § 801.421(a)(2).

Administrative Law > Agency Rulemaking > General
OverviewGovernments > Agriculture & Food > Federal Food,

Drug & Cosmetic Act
Healthcare Law > Business Administration & Organi-
zation > Licenses > General Overview
[HN9]The amended Food, Drug, and Cosmetic Act
(FDMCA), 2l__U.S.C.S._§ 30l_et_seq., -contains an-explicit
statutory provision concerning the preemptive effect of
the FDCA and regulations promulgated pursuant thereto
on any state or local requirements. A procedure is estab-
lished whereby otherwise preempted state and local re-
quirements may receive an exemption from preemption
by the FDCA upon meeting certain enumerated criteria.. 21 U.S.C.S. § 360k. The Food and Drug Administration
has promulgated proposed regulations detailing the ad-
ministrative procedures to be followed in determining

whether a particular state or local requirement is pre-
empted by the FDCA and in applying, if necessary, for
an exemption from federal preemption. Proposed 21
C.F.R. § 808.1 et seg., 42 Fed. Reg. 30383-9 (June 14,
1977).

Governments > Agriculture & Food > Federal Food,
Drug & Cosmetic Act
Healthcare Law > Business Administration & Organi-
zation > Licenses > General Overview
[HNIO]See 21 U.S.C.S. § 360k.

Administrative Law > Agency Rulemaking > State Pro-
ceedings
[HN11,]Quasi-legislative administrative rulemaking does
not require specific findings of fact based on evidence
adduced at the public hearing in support of each regula-
tory provision subsequently adopted and -urther that the
existence of such supporting factual bases would be pre-
sumed until rebutted by the party attacking the adminis-
trative action.

Administrative Law > Agency Rulemaking > State Pro-
ceedings
Administrative Law > Judicial Review > Standards of
Review:-> General Overview-
-[HN12]Administrative regulktions must be accorded- a
presumption of reasonableness and place the burden on
the attacking party to demonstrate that they are arbitrary,
capricious, unduly onerous or otherwise unreasonable.

Administrative Law > Agency Rulemaking > State Pro-
ceedings
Administrative Law > Judicial Review > Standards of
Review > General Overview
[I-I-13-]Administrative rules and regulations have in their
support the rebuttable presumption of validity if they
come within the ambit of delegated authority, and that
unless such regulations are clearly ultra vires on their
face, the party contesting them has the burden of proving
their invalidity.

Administrative Law > Agency Rulemaking > Rule Ap-
plication & Interpretation > Validity
Administrative Law > Separation of Powers > Legisla-
tive Controls > General Overview
Environmental Law > Litigation & Administrative Pro-
ceedings > Judicial Review
[HN14]The reviewing court is not confined to considera-
tion of the statutory authority for a particular regulation
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Wcited by the administrative agency but may consider theentire enabling legislation in order to ascertain if there is
in fact sufficient underlying authority. As a result of this
customary rebuttable presumption of validity and regu-
larity afforded to administrative regulations generally, an
ultra vires finding is disfavored.

Administrative Law > Agency Rulemaking >! State Pro-
ceedings
Administrative Law > Judicial Review > Standards of
Review > General Overview
[HN15]An administrative regulation, purporting to effec-
tuate a statute, will not be set aside on the ground that it
transgresses the statute unless the transgression is plain;
the presumption is in favor of validity.

Administrative Law > Separation of Powers > Constitu-
tional Controls > General Overview
Administrative Law > Separation of Powers > Legisla-.
tive Controls > General Overview
tHNI16]An administrative- reguilation must be within the
fair contemplation of the delegation of the enabling stat-
ute. The authority possessed by an administrative agency
consists of the powers expressly granted, which in turn
are attended by those incidental powers that are reasona-
bly necessary or appropriate to -effectuate the specific-

-delegation.

Administrative Law > Separation of Powers > Constitu-
tional Controls > General Overview
Administrative Law > Separation of Powers > Legisla-
tive Controls > General Overview
[HNl7]The grant of authority to an administrative
agency is to be liberally construed in order to enable the
agency to accomplish its statutory responsibilities and
that the courts should readily imply such incidental pow-
ers as are necessary to effectuate fully the legislative
intent.

Administrative Law > Separation of Powers > Legisla-
tive Controls > General Overview
-Governments ->-State. & Territorial Governments-> Li-
censes
[HN18]Where the task of the regulatory agency is to
protect the health and welfare of members of the public
by assuring that all licensed practitioners are qualified,
competent and honest, the grant of implied powers is
particularly important.

Administrative Law > Judicial Review > Standards of
Review > General Overview
Administrative Law > Separation of Powers > Constitu-
tional Controls > General Overview
Administrative Law > Separation of Powers > Legisla-
tive Controls > General Overview
[HN19]In determining whether a particular administra-
tive act enjoys statutory authorization, the reviewing
court may look beyond the specific terms of the enabling
act to the statutory policy sought to be achieved by ex-
amining the entire statute in light of its surroundings and
objectives. The purpose of this inquiry is to ascertain
whether the requisite authority may be said to be implic-
itly supplied, as that which is implied is as much a part of
the law as that which is expressed.

Administrative Law > Judicial Review > Reviewability
> Factual Determinations
Administrative Law > Judicial Review > .Standards of
Review > General Overview
lHN20]Another basic tenet of judicial review is that the

-oruir;ire nxot free -to-sxibstitute their judgiment as to the
wisdom of a particular administrative action for that of
the agency so long as that action is statutorily authorized
and not otherwise defective because arbitrary or unrea-
sonable.

Administrative Law > Judicial Review-> Reviewability
> Factual Determinations
Administrative Law > Judicial Review > Standards of
Review > General Overview
[H'N21]If there is any fair argument in support of the
course taken by the agency or any reasonable ground for
.difference of opinion among intelligent and conscien-
tious officials, the decision is conclusively legislative,
and will not be disturbed unless patently corrupt, arbi-
trary or illegal. Doubts held by the court as to the wis-
dom of the administrator's decision do not alter the case.

Antitrust & Trade Law > Exemptions & Immunities >
Parker State-Action Doctrine > General Overview
[HN22]See N.J. Admin. Code tit. 13, § 35-8.24(k)(4).

Antitrust & Trade Law > Exemptions & Immunities >
Parker State-Action Doctrine > General Overview
Antitrust & Trade Law > Sherman Act > General Over-
view
[HN23]The threshold inquiry in determining if an anti-
competitive activity is state action of the type the
Sherman Act, 15 U.S.C.S. § 1 et seg., was not meant to
proscribe is whether the activity is required by the state
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acting as sovereign. The anticompetitive activities must
be compelled by direction of the state acting as a sover-
eign.

Governments > State & Territorial Governments > Li-
censes
Healthcare Law > Business Administration & Organi-
zation > Licenses > General Overview
[HN24]There is no need to regulate all professidns alike.

Governments > State & Territorial Governments > Li-
censes
[I-N25]The landmark .case on the-constitutional require-
ments on the regulations of professions holds that reme-
dial legislative action may take one step at a time, ad-
dressing itself to the phase of the problem that seems
most acute to the legislative mind.

Governments > State & Territorial Governments > Li-
censes
[HN26]The Legislature may attempt to regulate a given
area without .having to undertake a complete reform of
all potential abuses.

Governments > State & TerritorialýGovernments->-Li-
censes
Governments > State & Territorial Governments > Po-
lice Power
Healthcare Law > Business Administration & -Organi-
zation > Licenses > General Overview
[HN27]The fact that the Legislature might have selected
hearing aid dispensing to be the first profession of its
type subjected to pervasive state regulation in the public
interest does not render that choice any less a permissible
exercise of the police power or constitute a denial of
.equal protection.

Governments > Local Governments > Ordinances &
Regulations
Governments > Local Governments > Police Power
RealProperty-Law >-Landlord-& -Tenant >Rent-Regu-
lation > General Overview
[HN28]Legislative enactments regulating prices, includ-
ing municipal rent control ordinances, are subject to the.
same narrow scope of review under principles of sub-
stantive due process as are other enactments under the
police power: could the legislative body rationally have
concluded that the enactment would serve -the public
interest without arbitrariness or discrimination?

Constitutional Law > Equal Protection > Level of Re-
view
Governments > State & Territorial Governments > Li-
censes
Governments > State & Territorial Governments > Po-
lice Power

- [HN29]So far as the requirement of due process is con-
cerned, a state is free to adopt whatever economic policy
may reasonably be deemed to promote public welfare,
and to enforce that policy by legislation adopted. to its
purpose. The courts are without authority either to de-
clare such policy, or, when it is declared by the Legisla-
ture, to override it. If the laws passed are seen to have a
reasonable relation to a proper legislative purpose, and
are neither arbitrary nor discriminatory, the requirements
of due process are satisfied, and judicial determination to
that effect renders the court functus officio.

Constitutional Law > Equal Protection > Level of Re-
view
Governments > State & Territorial Governments > Li-
censes
Governments > State & Territorial Governments > Po-
lice Power
[HN30]Legislative bodies are presumed to act on the
basis of adequate factual support and, absent a sufficient
showing, to --the contrary, it- will be assumed that their
enactments rest upon: some rational basis within -their
knowledge and experience. This presumption can be
overcome only by proofs that preclude the possibility
that there could have been any set of facts known to the
legislative body or which could reasonably be assumed
to have been known which would rationally support a
conclusion that the enactment is in the public interest.
Thie judiciary will not evaluate the weight of the evi-
dence for and against the enactment nor review the wis-
dom of any determination of policy which the legislative
body might have made.

Constitutional Law > Equal Protection > Level of Re-
view
Governments > State & Territorial Governments > Li-

- tenses -..
Governments > State & Territorial Governments > Po-
lice Power
[HN3 I ]If pursuit of a particular occupation or the prac-
tice -of any of the learned or statutory professions can be
said to have a connection with or an impact upon the
public weal, and there is any reasonable basis for regula-
tion or control thereof to protect or preserve the particu-
lar public interest affected, the legislature may do so
constitutionally, so long as the means adopted are not
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arbitrary and are reasonably related to the felt public
need. If the need is not wholly illusory and the regulation
imposed is reasonably calculated to satisfy the need, the
wisdom or unwisdom of the particular form of regulation
cannot be a matter of judicial concern. If the subject is
within the police power ofthe state, even debatable ques-
tions as to reasonableness of the means employed are not
for the courts but for the legislature.

Constitutional Law > Supremacy Clause > General
Overview
[HN32]Resolution of the issue of preemption entails
consideration of Congress' command as to the preemp-
tive effect of its regulatory scheme in this field; that
command may be explicitly stated in the statute's lan-
guage or implicitly contained in its structure- and pur-
pose.

'Constitutional Law > Supremacy Clause > General
Overview
Governments >,State & Territorial Governments > Po-
lice Power
[HN33]Only where Congress' preemptive intent is "clear
and manifest" will an exercise of the police power in a
field traditionally subject to state regulation be super-
seded by federal law.

Constitutional Law > Supremacy -Clause > General
Overview
Governments > State & Territorial-Governments > Leg-
islatures
Governments > State &. Territorial Governments > Po-
lice Power
[HN34]The United States Supreme Court is reluctant to
find an intent to preempt where state legislation has been
enacted to protect public health.

Constitutional Law > Supremacy Clause > General
Overview
Governments > State & Territorial Governments > Li-
censes
Governments >.State-& Territorial -Governments > Po-
lice Power
[HIN35]For purposes of ascertaining whether a tradition
of plenary state regulatory power in a particular field
exists, it is appropriate to utilize an expansive approach
wherein consideration is given to state regulation of ac-
tivities with attributes similar to hearing aid dispensing.
Regulation of dispensing practices is equatable with
regulation of other activities affecting public welfare for
those purposes. Professional licensing and regulation of

professional misconduct are activities which have long
been committed to the states, whose regulatory power
over such matters is substantially plenary.

Constitutional Law > Supremacy Clause > General
Overview
[-IHN36]The inquiry into a claim of federal preemption of
state law must normally take into account both the "ex-
plicit" and "implicit" branches of that doctrine, even
where Congress has expressly stated its wishes as to the
preemptive reach of a particular enactment.

Constitutional Law > Supremacy Clause > General
Overview
[HN37]Where it would be possible to comply with the
state law without triggering federal enforcement action,
the state requirement is not inconsistent with -federal law.

Constitutional Law > Supremacy Clause > General
Oivei'few.
[HN38]A state law is not inconsistent with, and thus not
"different from," federal law for preemption purposes
where it is possible to comply with the state requirement
without violating any federal requirements.

Constitutional Law > Supremacy Clause > General
Overview
Governments > Agriculture & Food > Federal Food,
Drug & Cosmetic Act
Governments > State & Territorial Governments > Po-
lice Power
[HN39]The Food, Drug, and Cosmetic Act (FDCA), 21
U.S.C.S. § 521(a), expressly preempts non-federal regu-
lation of any device intended for human use where such
regulation seeks to impose requirements which are "dif-
ferent from, or in addition to" whatever federal require-
ments are applicable to the device and which purport to
relate to the safety or effectiveness of the device or to
any other matter included in an FDCA requirement ap-
plicable to the device. 21 U.S.C.S. § 360k(a). Thus, for a
state, i.e., non-federal, regulation to be preempted it must

.()-be a requirement applicable to-The device-within the
meaning of the FDCA (2) which relates to a matter in-
cluded in a federal requirement applicable to the device
and (3) which is "different from, or in addition to," any
such federal requirements so applicable under the FDCA
and any Food 'and Drug Administration regulations
thereunder.
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Constitutional Law > Supremacy Clause > General
Overview
Governments > Agriculture & Food > Federal Food,
Drug & Cosmetic Act.
Governments > State & Territorial Governments > Po-
lice Power
[-HN40]State regulations applicable to a device that are
"different from, or in addition to" the federal require-
ments but Which do not "relate" to any matter included in
any federal requirements- for. that device would not ap-
pear to, be preempted by Food, Drug, and Cosmetic Act,
21 U.S.C.S. § 521(a). Nor would stateregulations that do
so "relate" but are not "different from, or in addition to"
the applicable federal requirements appear to be pre-
empted.

Constitutional Law > Supremacy Clause > General
Overview
Governments > Agriculture & Food > Federal Food,
Drug & Cosmetic Act
Governments > State & Territorial Governments > Li-
censes • .. .. . .

[HN41IState regulations applicable to devices that are
preempted under the Food, Drug, and Cosmetic Act, 21
U.S.C.S.. § 521(a), may be saved from invalidity pursuant
to the procedure established in 21 U.S.C.S. § 521(b). -The
secretary of Health, -Education and Welfare (who -has
delegated his~authority-to-the_-Food-and Drug Administra-
tion commissioner) is there empowered to -exempt state
regulations otherwise preempted by 21 U.S.C.S. § 521(a)
by granting an exemption from federal preemption that
authorizes the continued imposition of the state regula-
tion.

Constitutional Law > Supremacy Clause > General
Overview
Governments > State & Territorial Governments-> Li-
censes
[HN42]In order to- qualify for an exemption from pre-
emption by federal law, the state regulation must be ei-
ther more stringent than the corresponding federal re-
quirement that would otherwise preempt it or be required
by compelling local conditions and not cause a violation
of-any applicable federal requirements.

Constitutional Law > Supremacy Clause > General
Overview
Governments > Agriculture & Food > Federal Food,
Drug & Cosmetic Act
Governments > State & Territorial Governments> Li-
censes

[HN43]It is important to note that for preemption to oc-
cur, the state regulation must meet both of the criteria set
forth in Food, Drug, and Cosmetic Act, 21 U.S.C.S. §
521(a), as the phrasing there is in the conjunctive. On the
other hand, for the state regulation to be eligible for a
preemption exemption, it need only qualify under one of
the 21 U.S.C.S. § 521(b) tests, as they are phrased in the
disjunctive. The criteria for an exemption from preemp-
tion are not to be confused with the criteria, for preemp-
tion itself; 21 U.S.C.S. § 521(b) comes into play only
after it has been determined that the particular state law
has been preempted under 21 U.S.C.S. § 521(a}.

Constitutional Law > Supremacy Clause > General
Overview
Governments > State & Territorial Governments > Li-
censes
[HN44]See Proposed 21 C.F1R. § 808.1(d), 42 Fed. Reg.
30387 (June.14, 1977).

Adiniitrative Law > Judicial Review > Standards of
Review > Statutory Interpretation
Governments > Legislation > Interpretation
[HN45]It is a fundamental maxim that the opinion as to
the construction of a regulatory statute of the expert -ad-
ministrative agency charged with the enforcement- of that

-statute -is entitled-to great weight andis a substantial fac-
tor to be considered in construing the statute. Such judi-
cial deference to the administrative interpretation of a
statute is even more appropriate when the case involves
the construction of a new statute by its implementing
agency. This deference is, of course, not total, as the
courts remain the "final authorities" on issues of statutory
construction and are not obliged to "rubber stamp" their
approval of the administrative interpretation.

Governments > Agriculture & Food> Federal Food,
Drug & Cosmetic Act
Governments > Legislation > Interpretation
[HN46]The Supreme Court of New Jersey may appropri-
ately follow the Food and Drug Administration's reason-
able interpretation of the meaning of the Food, Drug, and'
Cosmetic- Act, -21- U.S.C.S. § -52-1(a)5 in considering the
explicit preemption issue, since there are no compelling
indications that it is wrong.

• Administrative Law > Agency Rulemaking > General
Overview
Constitutional Law > Supremacy Clause > General
Overview
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Governments > Agriculture & Food > Federal Food,
Drug & Cosmetic Act
[HN47]There is no question that Congress may authorize
federal administrative agencies to preempt state laws by
the promulgation of administrative regulations. Thus the-
promulgation of the Food and Drug Administration
(FDA) hearing aid regulations has preempted state de-
vice regulations in accordance with the Food, Drug, and
Cosmetic Act, 21 U.S.C.S. § 521(a), as of their effective
date. However, in an official advisory opinion,, the FDA's
chief counsel has expressed the view that only one sec-
tion of the Committee regulations would be subject to
preemption by the FDA hearing aid regulations. An opin-
ion letter. from any agency counsel has been accordedthe
status of an officialadministrative interpretation for pur-
poses of judicial deference thereto.

Constitutional Law > Supremacy Clause > General
Overview
Governments > Legislation > Interpretation'
Governments > State & Territorial Governments > Li-
censes-
tHN48]Accordingly, the opinion of the Food and Drug
Administration (FDA) chief counsel as to the preemptive
reach of the FDA hearing aid regulations with respect to
the Committee regulations governing the practice of
hearing-aid dispensing in-New Jersey musthbe considered
ýas a very !"substantiaL.-factcr"-weighing against=an inter-
pretation of the federal-regulatory scheme that will result
in apreemption finding.

Constitutional Law > Supremacy Clause > General
Overview
[HN49]There is no constitutional rule that compels Con-
gress to occupy the whole field. Congress may circum-
scribe its regulation and occupy only a limited field.
When it does so, state regulation outside that limited
field is not forbidden or displaced.

Constitutional Law > Supremacy Clause > General
Overview
[HN50]Where Congress has chosen to "occupy" a field,
but has, not _undertaken- to -regulate -every -aspect of that
area, the states have the implied reservation of power to
fill out the scheme.

Constitutional Law > Supremacy Clause > General
Overview
Governments > Agriculture & Food > Federal Food,
Drug & Cosmetic Act

Healthcare Law > Business Administration & Organi-
zation > Licenses > General Overview
[HN51]The Supreme Court of New Jersey interprets -the
Food, Drug, and Cosmetic Act, 21 U.S.C.S. § 521(a), as
expressly envisioning such supplemental state regulation
insofar as it limits the definition of the state regulations it
supersedes to state requirements "applicable to" devices,
-thus permitting a wide variety of conceivable state regu-
lations to remain unaffected.

Constitutional Law > Supremacy Clause > General
Overview
Governments > Agriculture & Food > Federal Food,
Drug & Cosmetic Act
Healthcare Law > Business Administration & Organi-
zation > Licenses > General Overview
[HN52]Consideration of the implicit preemption issue is
inappropriate in .the context of the unique preemption
exemption mechanism established by Congress in the
Food, Drug, and Cosmetic Act (FDCA), 21 U.S.C.S. §
521(b). The Supreme Court of New Jersey reaches this
cortclusion fo-r two reasons. In 9p~cifying a detailed for-
mula for use in determining exactly which state laws are
preempted by 21 U.S.C.S. § 521(a), Congress has delib-
erately circumscribed the extent to which its enactment
has occupied the field of device regulation. Congress'
purpose thus appears to havehbeen to-control 'that field-in
a less than comprehensive-manner, -ait-undeniably-could
-have done -had-it been so inclined.

Constitutional Law > Supremacy Clause > Federal
Preemption
Governments > Agriculture & Food > Federal Food,
Drug & Cosmetic Act
Governments > State & Territorial Governments > Li-
censes
[HN53]Any state laws which are supplanted pursuant to
the explicit preemption provision, of the Food, Drug, and
Cosmetic Act, 21 U.S.C.S. § 52-1(a), have not been con-
demned to abject invalidity -- the usual 'fate of state laws
struck down under the Supremacy Clause, U.S. Const.
art. VI. State laws so preempted may, upon application to
the Food and Drug Administration and qualification un-
.der 21. U;S.C.S _§_ 521(b),.nevertheless- gain .renewed
vitality by receiving an exemption from preemption. The
creation of this novel exemption procedure is persuasive
evidence of a congressional intent to permit .supplemen-
tary state regulation in the same field.

Constitutional Law > Supremacy Clause > General
Overview
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'Governments > Agriculture & Food:> Federal Food,
Drug & Cosmetic Act
Governments > State & Territorial Governments > Li-
censes
[HN54]The goal of Congress seems to have been to pre-
clude only those state laws regulating devices encom-
passed by the Food, Drug, and Cosmetic Act (FDCA), 21
U.S.C.S. § 521(a). By expressly permitting certain state
laws that are explicitly preempted under 21 U.S.C.S. §
521(a) to remain in effect pursuant to 21 U.S.C.S. §
521(b), Congress has manifested its disinclination to
have those state laws not reached by 21 U.S.C.S. §
521(a) stricken down on implicit preemption grounds.
Indeed, any such finding of implicit preemption would
be corrosive of the Congressional purpose of having the
preemptive reach of the FDCA and the validity of state
device regulations measured according to its carefully
constructed- test in 21 U.S.C.S. § 521(a). Judicial expan-
sion of the narrow preemption flowing from 21 U.S.C.S.
§ 521(a) would be discordant with that legislative objec-
tive.

Constitutional- Law > Supremacy Clause > General
Overview
[HN55]A precise Congressional delimitation of the ex-
tent to which federal law- shall supersede and, in certain
instanices, tolerate concurrent state regulation, suggests
that Congress-is-satisfied that effecftuation-of -its goals in
-enacting the-federal-regulatory scheme is -possible with-
out a totalexclusion of state law. In such circumstances,
ascribing to Congress an implicit intent to have supple-
mental state regulations, not explicitly preempted, never-
theless invalidated as alleged "obstacles" to the accom-
plishment of those goals seems quite anomalous.

COUNSEL: [***l1 Mr. Jack B. Kirsten and Mr. Elmer
J. Bennett argued the cause for appellants (Messrs.
Freidin, Kirsten, Friedman & Cherin, attorneys; Messrs.
Carpenter, Bennett and Morrissey, of counsel; Mr. Ben-
nett, Mr. Kirsten and Ms. Deborah W Babcox, on the
brief).

Mr. Steven I. Kern, Deputy Attorney General, argued the
cause for respondents (Mr. William F. Hyland, Attorney
General of -New Jersey,.. attorney; Mrs. Erminie L.
Conley, Deputy Attorney General, of counsel).

JUDGES: For affirmance as modified - Chief Justice
Hughes and Justices Mountain, Sullivan, Pashman, Clif-
ford, Schreiber and Handler. For reversal -- None. The
opinion of the court was delivered by Pashman, J.

. OPINION BY: PASHMAN

OPINION
[*550] [**7981 Concern over allegations of con-

sumer abuses in the sale of hearing aids prompted the
Legislature to pass the Hearing Aid Dispensers Act, L.
1973, c. 19, N.J.S.A. 45:9A-1 et seg. ("the Act"), which
became law on January 31, 1973. This enactment cre-
ated a Hearing Aid Dispensers Examining Committee
("the Committee") under the State Board of Medical Ex-
aminers in the Division of Consumer Affairs of the De-
partment of Law and Public [***2] Safety. N.JS.A.
45:9A-1, 3. The Committee's statutory mandate was to

** * ascertain-the facts concerning the

dispensing and sale of hearing aids, for
the purpose of determining the need for,
and desirability of,. rules and regulations
to promote the-health, safety and welfare
of the public and to -effectuate the pur-
poses of this act and to aid the committee
in the performance of its powers -and du-
ties hereunder,-and Ito-1 make and promul-
gate, with-the approval of the board ILae.,
the State Board of Medical Examiners]
rules and regulations for said purposes * *

[N.J.S.A. 45:9A-71 -

On April 9, 1976, the Committee -filed its proposed
rules [*551] and regulations governing the practice of
hearing aid dispensing- in New Jersey, which were then
unanimously approved by the State Board of Medical
Examiners prior to- their publication in the New Jersey
Register.

1 The Committee's membership is comprised of
-three qualified hearing aid dispensers (who must
be certified by the National Hearing Aid Society
or its equivalent), one physician who is a diplo-
mate of the American Board of Otolaryngology,
one clinical audiologist who is certified by the
American Speech and Hearing Association, one
public •netfiber,-ad--he-D-irector-of the Division
of Consumer Affairs, ex officio, or his or her des-
ignee. NJS.A. 45:9A-3.

[***3] The Committee conducted a public hearing

on May 21, 1976 in Newark, at which time 19 witnesses,
including the Director of the Division of Consumer Af-
fairs ("the Director"), testified and numerous documen-
tary exhibits were received. The Director testified that
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the "major problem areas perceived by the Committee"
as requiring remedial regulatory action included

inappropriate fitting because of lack of
proper supervision of the dispenser and
the trainee; false advertising calculated to
mislead the public into the belief that
hearing aid dispensers have a medical de-
gree or background; secrecy by the dis-
penser as to exactly what the consumer is
paying for and exactly what he is getting,
with the result that the consumer is unable
to ascertain by independent means the vi-
ability of his aid; unscrupulous activity by
the door-to-door salesman of hearing aids,
especially with respect to the elderly; and
unconscionable pricing of hearing aids.
[Testimony of Virginia Long, Director,
Division of Consumer Affairs, before the
Hearing Aid Dispensers Examining
Committee, May 21, 1976.1

The regulations as originally proposed were modi-
fied prior to their unanimous adoption! by the, [***4]
Committee. The regulations as amended -were unani-
mously approved by the State Board of Medical Examin-
ers, as required by N.J.S.A. 45:9A-7, in July -976 and
thereafter filed with-the Secretary of-State. The final-
regulations appear in the New Jersey :Administrative
Code at N.J.A.C. 13:35-8.1 et seg.

In August 1976 enforcement of the Committee regu-
lations was stayed by a single judge of the Appellate
Division on the petition of the New Jersey Guild of
Hearing Aid Dispensers [*552] ("the Guild"), and two
of the Guild's officers in their individual capacities as
hearing aid dispensers. The appeal sought review of the
validity-of the Committee regulations pursuant to R. 2:2-
3. Consideration of -the Guild's application for a stay
pending appeal was consolidated with the appeal on the
merits by the Appellate Division.

[**799] On December .15, 1 976, Judge Botter,

writing for the Appellate Division, upheld the validity of
the Committee rules and regulations and denied the
'Guild's -ufst that their-etffoc-ement-be dihjoined7 145
N.J. Super. 580 (App. Div. 1976). On December 22,
1976, the Guild filed a Petition for Rehearing and Stay of
Judgment with the Appellate [***5] Division which was
summarily denied on January 4, 1977. The basis for that
petition was the imminent promulgation of regulations
affecting the practice of hearing aid dispensing by the
United States Food and Drug Administration ("FDA")
and the consequent possibility of federal preemption of
the Committee regulations.

On January 21, 1.977 the Guild filed a petition for
certification together with a notice of appeal alleging
constitutional questions and a motion for a stay of the
Appellate Division's judgment and enforcement of the
Committee regulations pending disposition of the matter
by this Court. On February 15, 1977, the Guild supplied
us with advance copies of the proposed FDA regulations
whose. preemptive effect it had asserted below. Upon
review of same, we granted the requested stay on Febru-
ary 15, 1977 -and subsequently granted the Guild's peti-
tion for certification. 74 N.J 247 (1977).

The Regulatory Background

[HNIjlhe Act defines the activity it seeks to regu-
late, the "practice of dispensing and fitting hearing aids,"
as "the e-valuation or measurement * * * of human hear-
in* * * and the consequent selection of [sic] adaptation
or sale of hearing aids intended [***6] to compensate
for hearing loss * ." N.JSA. [*553]--45:9A-2(d). A
hearing aid dispenser is defined as "a person engaged in
the. fitting and: selling- of hearing aids- to-a -person- with
impaired hearing." N.LJS.A. 45:9A-2(-e). The Committee
created for this purpose is empowered to set educational
and licensing requirements for practitioners, N.JS.A.
45:9A-8 to 15, and to grant temporary licenses in certain
circumstances. N.JS.A. 45:9A-16.. [HN2]The Director
of Consumer-Affairs is authorized-to discipline licensees
for enumerated-types of miscondiict, the-most expansi-ve
category of which is "unethical conduct," defined to in-
clude, inter alia, the "obtaining of any fee or the making
of -any sale by fraud or. misrepresentation," N.JS.A.
45:9A-17(c)(1), the use of misleading or false advertis-
ing or other representations, N.J.S.A. 45:9A-I7(c)(3), the
use of bait and switch sales tactics, N.J.S.A. 45:9A-
17(c)(4), and the use of representations connoting medi-
cal expertise. N.JS.A. 45:9A-17(c)(5), as well as for
violations- of the Act or the Committee rules and regula-
tions. N.JS.A; 45:9A-17(f). In addition, violations of the
Act are subject--to penalties [***7] and, where appropri-
ate, restitution. N.JS.A. 45:9A-19. They are also en-
joinable at the suit of the Director of Consumer Affairs.
N.J.S.A. 45:9A-20. [l-N3]Specifically exempted from
the coverage of the Act are hearing aid dispensers whose
practices are affiliated with academic institutions, public
•rogr-aii, or charitable organii.a ions, urnless-such dis-
pensers sell hearing aids; also exempted are licensed
physicians. N.JS.A. 45:9A-22.

[HN4]Licensed dispensers are required to advise
prospective purchasers at the outset of a hearing aid dis-
penser's lack of medical or audiological expertise and to
provide all purchasers with a detailed written receipt
which includes a statement that the purchaser has been so
advised. N.J.S.A. 45:9A-23. Whenever a licensee learns

Page 10



75 N.J. 544, *; 384 A.2d795, **;

1978 N.J. LEXIS 178, ***

that a prospective purchaser has certain ascertainable
medical conditions, he must, prior to fitting and selling a
hearing aid to that person, recommend in writing that the
person consult a hearing specialist or other physician
(providing the names and addresses of at least three such
[*554] physicians) and receive a receipt from the pro-
spective purchaser acknowledging that the recommenda-
tion has been given. [***8] N.J.S.A. 45:9A-24.

The Guild's challenge to the Committee's regulatory
action is directed at certain portions of the comprehen-
sive substantive regulation, N-J.A.C. 13:35-8.24, entitled
"General Rules and Regulations." It specifically [**800]
objects to the provision of N.J.A.C. 13:25-8.24(c) which
exempts from the coverage of the Act the activities of
certified audiologists unless such persons engage in the
dispensing of hearing aids. N.J.A.C. 13:35-8.24(c)(3).
The Guild contends that this exemption for nondispens-
ing audiologists is not authorized by the Act and in fact
is internally inconsistent with another regulation in the
same -subsection, N.JA.C. 13:35w8_24(c)(7), which in-
cludes certain activities preliminary to a sale -within- the
definition of ."fitting and selling hearing aids," activities
in which the Guild claims certified audiologists engage.

Also contested by the Guild is the Committee's pro-
hibition of the use of the term "certified hearing aid au-
diologists" by hearing aid- dispensers in any advertising

-because of-its potention misleading effect on prospective
purchasers. N.J.AC. 13:35-8124(f)(3). *lThe-Guikd dis-
putes the legitimacy of-that .[***9] conclusion and con-
tends- that such a prohibition was not contemplated by the
Act. As its source of authority for the promulgation of
this rule, the Committee cites N.J.S.A. 45:9A-17(c)(3)
and (L and 23(b)(7).

The subjects of the Guild's most vehement protest
are the regulatory provisions mandating advance disclo-
sure and itemization in pricing, requiring the posting of a
-retail price list -of all hearing aids offered for sale, and
setting a price guideline for charges made for dispensing
services and equipment. NJ.A.C. 13:35-8.24(g)(1) (pre-
scribing a receipt form); (k)(1) and (2); (h)(4); and
(k)(4), respectively. The Guild contends that these rules
regulate the business and profits of hearing aid dispens-
ers in a manner contrary to the legislative intent of the
Act andnot authorized thereunder. [*555] Viewing the
piiii&giuidelfiie as se-tting a price ceiti-g-,theGuild argues
that any such regulatory restrictions would constitute an
unauthorized exemption from the proscriptions of the
New Jersey Antitrust Act. N.J.S.A. 56:9-1 et seq.. for the
practice of hearing aid dispensing. The Guild argues fur-
ther that the price and price disclosure regulations are
unconstitutional [***10] because they unreasonably
restrict property rights, arbitrarily discriminate against
the dispensing profession and unduly burden the practice
of that profession without any justifying public need.

Cited as statutory authority for these rules by the Com-
mittee are N.JS.A. 45:9A-7, 17(c), 23(b) and 26.

Finally, the Guild challenges the ban on unsolicited
sales visits to the homes or places of business of prospec-
tive purchasers without prior consent and the prohibition
of the sale of a hearing aid to a person who has not been
given a hearing test examination complying with certain
specified technical standards. NJ.A.C. 13:35-8.24() and
(e). The Guild contends that no legislative intent to regu-
late' dispensing practices by proscribing home visits ex-
ists and, alternatively, that this rule is -unnecessary be-
cause consumers are adequately protected by the Act's
-ban of unnecessary fittings and the obtaining of fees for
services -by fraud or misrepresentation. See N.J.S.A.
45:9A-47(c). The Guild argues that the testing standards
imposed have an unduly burdensome effect on dispens-
ers- who cannot afford- sophisticated testing equipment
and that in the absence of any showing that [*** 11] such
exacting standards are required to fit a hearing aid prop-
erly, the regulatory standards are unreasonable and con-
stitutea denial of substantive due process.

Further complicating this-picture of pervasive regu-

lation of the hearing aid industry is the entry of the fed-
eral government into this field. Congress has enacted the
"Medical Device Amendments of 1976," Pub. L. 94-295,
90 Stat. 539-583, effective -May 28, 1976, to [HN5]the
-Federal Food, Drug, and-CosmeticAct ("the.FDCA"), 21

rs~C. §_3Dt et-seq., which-provides-the -FDA with spe-
cific statiftcry authorization [*556] to regulate "medical
devices" so as to ensure their safety and effectiveness
prior to their marketing to consumers. See generally
1-976 U.S. Code Cong. and Admin. News 1070 et seq.
[HN6]The FDA is given this premarket clearance author-
ity with respect to, inter alia, devices which are intended
for human use and which do not operate chemically or
require metabolization in order to achieve their intended
effect. See 21 U.S.C. § 321(h). [**801] Pursuant to the
grant of authority contained in the amended FDCA, the
Commissioner of Food and Drugs, on behalf of the Sec-
retary [***12] of Health, Education and Welfare
(HEW), proposed regulations covering the labeling and

-conditions of sale of hearing aids on February 15, 1977.
See 21 US.C. 360j(e)(1)(B); proposed 21 C.F.R. §§
801.420 421 (42 Fed. Reg. 9294-6 (February 15, 1977)).
These -regulations-- as -originally promulgated became ef-
fective on August 25, 1977. 2

2 The effective date of the hearing aid regula-

tions was originally scheduled to be August 15,

1977; their effective date was stayed by the FDA
until August 25, 1977 as a result of litigation
challenging the validity of - the regulations,
American Speech & Hearing'Association v. Cali-
fano, Civil No. 77-1327, United States District
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Court for the District of Columbia. See 42 Fed.
Reg. 40215 (August 9, 1977). The regulations
were ultimately upheld by Judge Gerhard Gesell
on December 19, 1977.

[HN7]The FDA hearing aid regulations are divided
into two sections, one concerned with labeling require-
ments for hearing aids (21 C.F.R. § 801.420) and the
other (21 [***13] C.F.R. § 801.421) imposing certain
conditions on and preconditions to their sale. The FDA
distinguishes between three categories of professionals
involved with hearing disabled persons:-the "ear special-
ist," a licensed -physician specializing in the diagnosis
and treatment of ear diseases and hearing loss problems
(21 CF.R. § 801.420(a)(2)); the "audiologist,'t a trained
specialist in the evaluation and rehabilitation of persons
with hearing disorders (21 CF.R. § 801.420(a)(4)); -and
the "dispenser," engaged in the !sale, [*557] lease or
rental of hearing aids" to the consuming public (21
C.F.R. § 801.420(a)(3)).

[H-N8]The FDA has established the medical evalua-
tion of the prospective user as a mandatory precondition
to the sale of a-h ig aid to that person; said evaluation
must have been made Within the preceding six months.
21 C.F.R. § 801.421(a)(1). However, the medical
evaluation may be waived by a prospective adult user
under certain specified conditions. .21 C.F.R. §
&0L421 (a)(2).

-[IjHNThe-amended FDC-A contains an explicit
statutory provision concerning the preemptive effect of
the FDCA and regulations promulgated pursuant thereto
on any state [*** 14] or local requirements. A procedure
is established whereby otherwise preempted state and
local requirements may receive an exemption from pre-
emption by the FDCA upon meeting certain enumnerated
criteria. FDCA § 521, 21 U.S.C. § 360k.' [*558] The
FDA has promulgated proposed regulations detailing the
administrative procedures to be followed in determining
whether a particular state or local requirement is pre-
empted by the FDCA and in applying, if necessary,-for
an exemption from federal preemption. Proposed 21
C.F.R. § 808.1 et seg. (42 Fed. Reg. 30383-9 (June 14,
1977)).'

3 FDCA § 521, 21 U.S.C. § 360k provides:

[HN10]State and local requirements respect-
ing devices -- General rule

(a) Except as provided in subsection (b) of
this section, no State or political subdivision of a
State may establish or continue in effect with re-
spect to a device intended for human use any re-
quirement --

(1) which is different from, or in
addition to, any requirement appli-
cable under this chapter to the de-
vice, and

(2) which relates to the safety
or effectiveness of the device or to
any other matter included in a re-
quirement applicable to the device
under this chapter.

Exempt require-
ments

(b) Upon application of a State or a political
subdivision thereof, the Secretary may, by regula-
tionpromulgated after notice and opportunity for
an oral hearing, exempt from subsection (a) of
this section, under such conditions as may be pre-
Scribe& in such ie~gla-tio, a requireient of such
State or political subdivision applicable to a de-
vice intended for human use if--

(1)- the requirement is more
stringent -that a -requirement under
this chapter-which would- beiappli-
cable to the device if an-exemption
were not in effect under this sub-
section; or

(2) the requirement --

(A) is required by
compelling local
conditions and

(B) compliance
with - the require-
ment would not
cause the device to
be in violation of
any applicable rý-
quirement under
this-chapter.

[**'15]
4 Public comments on these proposed regula-
tions were to be submitted by August 15, 1977,
with the final regulations to become effective 60
days after publication in the Federal Register; as
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of this date, they have not yet been published in
final form. On October 18, 1977, the FDA said
that applications for preemption exemptions
would be. processed in accordance with the pro-
posed regulations. See 42 Fed. Reg. 55648-49
(October 18, 1977).

[**802] As a result of the timing of the promulga-
tion of the FDA hearing aid and "preemption-exemption"
regulations, the Appellate Division did not have the op-
portunity to review those regulations in considering the
Guild's argument that the- Committee's regulations were
federally preempted under the FDCA. Another signifi-
cant development in the case also came too late -for con-
sideration by the Appellate Division. In responding to
the federal preemption claim advanced by the-Guild, the
Director of Consumer Affairs offers a- letter dated June 2,
1977 from the Chief Counsel of the-FDA to the Deputy
Attorney General who is the Commrittee!s counsel, which
[***16] states that in the opinion &f the FDA the only
provision of the Committee regulations whici- would be
preempted by the FDA hearing aid regulations was the
presale -hearing .test- requirement of- NM.A. C. 13"35-
8.24(e). The stated basis for this conclusion is that the
Committee regulation "establishes conditions of sale that
are different from those provided in the FDA regula-
tions." The FDA .consequently concluded that the "provi-
sions of [§ 8.24(e)] relating to conditions of sale are pre-
empted" under FDCA § 521(a), 21- U.S.. § 360k(a).

Pursuant to this-administrative opinion letter,-the Di-:
rector concedes that N.J.A.C. 13:35-8.24(e) is federally
preempted. Nevertheless the Director relies on -this ex-
pression [*559] of FDA opinion as:dispositive authority
on the issue of the Guild's contention -that the remainder
of the Committee regulations are similarly preempted by
the FDA hearing aid regulations. ' The Director advises
that the State has applied to the FDA for an exemption
from preemption for N.J.A.C. 13'35-8.24(e), 6 which will
remain preempted until such time as an exemption is
granted, and contends that it is unnecessary for the Court
to decide the preemption [***.17] issue with respect to
that regulation.

5 Although the opinion letter of the FDA Chief
Counsel is not a formal FDA -advisory opinion as

--to the-preemption vel-non- of state or local- device
requirements as contemplated by proposed 21
C.F.R. § 808.5, to our knowledge that opinion let-
ter has not been challenged nor repudiated. We
therefore assume for purposes of this opinion that
this constitutes the current position of the FDA.
6 As of this date, the FDA has not granted the
State's request for an exemption from preemption
with respect to N.J.A.C. 13:35-8.24(e).

In upholding the validity of the Committee's regula-
tions, the Appellate Division rejected the Guild's argu-
ments 'that the challenged regulations contravene the
legislative intent underlying the Act by regulating the
business aspects of hearing aid dispensing and thus ex-
ceed the scope of the authority delegated to the Commit-
tee by the Act. See 145 N.J. Super. at 584. The court
found no federal preemption resulting from FDCA
[***18] § 521 standing alone and felt that consideration
of the preemptive effect of any FDA hearing aid regula-
tions was premature prior to their becoming effective -in
final form. Id. at 588. We shall address these arguments
and the Guild's other bases of attack on the Committee
regulations seriatim.

II

A. The Scope of the Regulatory Power Delegated
By the Act

The Director concurs in the Guild's observation- that
the Committee regulations go substantially beyond- mere
regulation [*5601 of the competency of the dispensers
and-the -safety and-effectiveness of the hearing aids they
sell. The abuses which some of the challenged regula-
tions were intended to correct were described by the Di-
rector at the public hearing:

They prohibit the use of terms calcu-
lated to connot non-existent medical com-
petency. [N.J£-&C. 13 35-8.24f)(3)]_They
-require an itemized receipt, in conformity
with the trend in consumerism, to provide
an individual with full knowledge of the
product he is buying in advance of sale,
which receipt will assist the Division in -

[**803] the enforcement of the Act by
requiring full disclosure of the charges as-
sessed for various phases of [***19] the
dispensing procedure and the actual cost
of the hearing aid. [N.J.A.C. 13:35-
8.24(g), (h)(4), and (k)(1) and (2)]

Further, the rules prohibit unsolicited
home visits as a means of avoiding the
fast talking, high pressure of the unethical
practitioner. [N.J.A.C. 13:35-8.240)]

Sand, ini addition, they take a giant
step forward by reallocating the burden in
price gouging cases so that the onus is not
on the consumer to show unfairness but
on the dispenser to show that no over-
reaching occurred and that the price
charged was not . unconscionable.
[N.J.A.C. 13:35-8.24(k)(4)]
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In response to the Guild's assertions that these regula-
tions are ultra vires, the Director urges that the chal-
lenged regulations are "well within the statutory author-
ity of the Committee, and in many cases are pursuant to
specific statutory mandates."

The seminal case concerning the standards applica-
ble to judicial review of the validity of regulations prom-
ulgated by an administrative agency -is Consolidation
Coal Co. v. Kandle, 105 N.J. Super. 1:04 (App. Div.
1969), affd -o.b. 54 N.J. 11 (1-969). Judge Goldmann,
writing for the court, there held thatý [HN11]quasi-
legislative [***201 administrative rulemaking does not
require specific findings of fact based on evidence ad-
duced at the public hearing in support of each regulatory
provision subsequently adopted and further that the exis-
tence of. such supporting factual bases 'would be pre-
sumed-until rebutted by the party attacking the adminis-
trative action. 105-N.J Super. at 113-120; see also In re
[*561] Promulgation of Rules of Practice. 132 N.J. Su-

.per. 45, 49- IAp. Div. 1974) .certif. den. 67 N.J. 95

Kdn-dle also established that- [HeI2] n -ive
regulations "must be accorded a presumption of reason-
ableness" and placed the burden on the attacking party to
demonstrate .that they are arbitrary, capricious, unduly
onerous or otherwise unreasonable. 105 N.J. Super. at,
11-8; see-also In reMatteriof Public Hearings, 142-AU.
Super. 136, 156fApp.- Div_-1976); -itv-Consumer Ser-
vices v. Dept. of Banking. 134 N.J. Super., 588,594 (App.
Div.) certif. den. 69 N.J. 73 (1975). Earlier decisions of
this Court had established that [HN13]"[a]dministrative
rules and regulations have in-their support the rebuttable
presumption of validity if they come within the ambit of
delegated [***21] authority," and that unless such regu-
lations are "clearly ultra vires on their face," the party
contestig them has the burden of proving their invalid-
ity. In re Regulation F-22, Office of Milk Industry, 32
N.J. 258, 261-262 (1960); In re Weston, 36 N.J. 25&, 263
(161); see also Cole Nat. Corp. v. State Bd. of Examin-

ers, 57 NJ. 227, 231 -(1970). The Weston court also held
that [EN14]the reviewing court is not confined to con-
sideration of the statutory authority for a particular regu-
lation cited by the administrative agency but may con-
sider the entire enabling legislation in order to ascertain
"if there is .in- fact- sufficient underlying-authority.".. 36
N.J. at 263. As a result of this "customary rebuttable pre-
sumption of validity and regularity afforded to adminis-
trative regulations generally," Motvka v. McCorkle, 58
N.J. 165, 181 (1971). an ultra vires finding is disfavored:

[HN15]An administrative regulation, pur-
porting to effectuate a statute, will not be

set aside on the ground that it transgresses
the statute unless the transgression is
plain; the presumption is in favor of valid-
ity.

[Lane v. Holderman 40
N.J. Super. 329, [***221
335 (ApM. Div. 1956) affd

23 N.J. 304 (1956)1

[HN16]An administrative regulation "must be within
the fair contemplation of the delegation of the enabling
statute." [*562] So. Jersey Airways v. Nat. Bk. -of Se-
caucus, 108 N.J. Super. 369, 383 (App. Div. 1970). The
authority possessed by an administrative agency "* * *

consists of the powers expressly granted -which in turn
are attended-by those incidental-powers [**804] -which
are reasonably necessary or appropriate to-effectuate the
-specific delegatim.n.n -re -Regulatian .F22,ffice ot
Milk Industry. supra, 32 N.J. at 261 (citation omitted);
Cammarata v. Essex County Park Comm'n, 26 N.J. 404,
411 (1958). This Court has held that [HN17]the grant of
authority to an administrative agency is to be 'liberally
construed in order to enable the agency to accomplish its
statutory responsibilities and that-the courts shn*ld-read-
ily-imply such incidental powers- as are necessary-to--ef-
fectuate fully the legislative intent. See In re Suspension
of Heller. 73 N.J 292, 303 (1977); Cammarata v. Essex
County Park Comm'n, supra, 26 NJ. at 411; Lane v.
Holderman, supra, 23 N.J. at 315. In Heller. [***23]
Chief Justice Hughes stated:

[HN•8]Where, as here, the task of the-
regulatory agency is "to protect the health
and welfare of members of -the public" by
assuring that all licensed practitioners are
qualified, competent and honest, the. grant
of implied powers is particularly impor-
tant.

[73 N.J. at 303-304 (cita-

tion omitted)]

[-N19]In determining whether a particular administra-
tive act enjoys statutory authorization, the reviewing
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court may look beyond the specific terms of the enabling
act to the statutory policy sought to be achieved by ex-
amining the entire statute in light of its surroundings and
objectives. Id. at 303 and cases there cited. The purpose
of this inquiry is to ascertain whether the requisite au-
thority maybe said to be implicitly supplied, as "[t]hat
which is implied is as much a part of the law as that
which is expressed." Id.; In re Gastman, i47 N.J. Super.
101, 109 (App. Div. 1977).

[HN20]Another basic tenet of judicial review is that
the courts are not free to substitute their judgment as to
the wisdom of a particular administrative action for that
of the [*5631 :agency so long as that action is statutorily
authorized and not [***24] otherwise defective because
arbitrary or unreasonable:

* * * [HN21]If there is any fair argu-

-ment in support of the course taken [by,
the agency] or any reasonable ground for
difference of opinion among intelligent
-and conscientious officials, the decision is
conclusively- legislative, and will-not be
disturbed unless patently corrupt, arbitrary
or illegal. Doubts held by the court as to
the wisdom of the administrator's decision
do not alter the case ***

[Flanagan v. -Civil -Ser-
-vice Dept., 29i NJ. 1, 12
(19 (citations omitted);
see also City of Elizabeth
v. Sullivan, 125 N.J. Super.
569, 574 (Apn. Div. 1973)1

Application of the -foregoing principles to the Guild's
challenge to the Committee regulations on ultra --vires
grounds confirms the correctness of the Appellate Divi-
sion s conclusion that the regulations do not exceed the
authority delegated to the Committee by the Act. The
Guild's contention that the Act did not contemplate regu-
lation of the business aspects of hearing aid dispensing is
-without foundation and -indeed -would-amount to-an -in-
terpretation of the Act in a manner contrary to its mani-
fest purpose. The. extremely circumscribed [***25]
interpretation of the Act's purposes proffered by the
Guild hardly comports with the liberal construction man-
dated for regulatory enactments in the field of public
welfare. Furthermore, the Guild can point to nothing on
the face of any of the regulations warranting a conclusion
of ultra vires so as to deprive them of the presumption of
validity ordinarily accorded administrative regulations.

Our evaluation of the Act and its legislative history
convinces us that the Committee has been delegated sub-
stantially plenary authority over the entire field of hear-
ing aid dispensing, including the business practices of
dispensers. Its regulations do not exceedthe scope of that
broad delegation and are frilly consistent with the under-
lying legislative goals of correcting abuses and promot-
ing professionalism in the saleý of hearing aids.- The chal-
lenged regulations constitute -[*564]- permissible admin-
istrative selections of the appropriate means of accom-
plishing [**805] the salutary objectives of the Act; as
such, further judicial inquiry into their wisdom and the
possible existence of more desirable regulatory alterna-
tives is foreclosed.

B. Alleged Antitrust Problems

[***26] Nor do we find merit in the Guild's -asser-

tion that validation of the regulatory price guideline in
N.J.A.C. 13:35-8.24(k)(4) would create an unwarranted
exception to the New Jersey Antitrust Act, L. 1970, c. 73,
N.J.S.A. 56:9-1, et seg., and wouldi-result in a conflict
with the federal antitrust Taws. I The-Guild argues that
theprice guiideltinewiRlb ffectivelydpera.te as -price ceil-
ing (notwithstanding the specific disclaimer of such a
purpose in the regulation itself) and thus constitutes an.
impermissible exception to the state antitrust law unin-
tended by the Legislature in view of the Act's lack of
authorization-therefor. We agree-with-the Appellate-Di-
vision's conclusion that-the regulationmeans-what it-says
and-merely establishes a price guideline -which forewarns
dispensers that they must-be able to justify a retail charge
for services and equipment in excess-thereof. Our Anti-
trust Act specifically exempts such fee guidelines from
its proscriptions. N.J.S.A. 50-9-5(b)(9). However, even
if the guideline constituted a price restriction in restraint
of trade, the Guild's argument must fail, as the express
terms of the Antitrust Act itself indicate its [***271 in-
applicability to any anticompetitive action authorized by
state law. N.J.S.A. 56:9-5(c).

7 N.J.A.C. -13:35-8.24(k)(4)-provides:

[HN22]A retail charge for. ser-
vices and equipment referred to in
paragraph 2 of this subsection of
greater-than three--times -the price
initially charged to the dispenser
for the hearing aid itself by a hear-
ing aid manufacturer may be
deemed evidence of overreaching
and fraud in the sale of a hearing
aid. This section shall not, how-
ever, be construed to set a maxi-
mum or minimum allowable fee.
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[*565] The claimed conflict of the price guideline
with the federal antitrust laws is similarly spurious.
Again, even if the regulation did set an anticompetitive
price ceiling, it would nevertheless qualify for the so-
called "state-action exemption" to the federal antitrust
laws. That doctrine was first announced in Parker v.
-Brown, 317 U.S. 341, 63 S. Ct. 307, 87 L. Ed. 315
(1943) where the Supreme Court held that the Sherman
Act, 15 US.C. § 1 et seq. [***28] , was not intended to
apply to certain types of governmental action by the
states even though a restraint of trade resulted.

[HN23]The threshold inquiry in determin-
ing if an anticompetitive activity is State
action of the type the Sherman Act was
not meant to proscribe is whether the ac-
tivity is required -by. the State -acting as
sovereign * * [the] anticompetitive ac-
tivities must be compeIllediby-direction of
the State acting as a-sovereign.

f Goldfarb v. Virginia
State Bar, 421 US. 773,
790-91, 95 S. Ct. 2004,
2015,-44 L. E,; -2d 572,
-587 (1975); .=see.... also
Cantor v. Detroit Edison
Co., 428 U.S. 579, 590-91.
96 S. Ct. 3110, 3117, 49 L.
Ed. 2d 1141, 1149-50
(1976)]

The most recent consideration of the-appropriate cir-
curmstances for application of this exemption was in
Bates v. Arizona State Bar, 433 U.S. 350, 97 S. Ct. 2691
53 L. Ed. 2d 810 (1977). There the Supreme Court held
that the disciplinary rules of the Arizona Supreme Court
regulating the practice of law were entitled to the state-
.action-exemption-because those. rules-'.reflect[ed]. a-clear
articulation of the State's policy with regard to profes-
sional behavior" [***29] in an area "at the core of the
State's power to protect the public" and emanated from
"the ultimate body wielding the State's power over the
practice of law." 433 U.S. at 360-362, 97 S. Ct. at 2698,
53 L. Ed. 2d at 821-22. The Court took pains to distin-
guish Cantor, supra. and Goldfarb, supra, both of which
had held certain state regulatory action not protected by
the antitrust exemption, as cases where that conclusion

did not have the "undesired -effect" of diminishing the
authority of the states to regulate their professions. See
[*566] Bates, 433 U.S. at 359-363 and 360 n. 11, 97IS.
Ct. at 2696-2698 and 2697n. 11, 53 L. Ed. 2d at 820-822
and 821 n. 11.

[**806] It is manifest that the Committee's regula-

tory price guideline is entitled to the antitrust exemption
under the Bates rationale. The regulation- is a formal
expression of this State's policy concerning ethical be-
havior oftmembers of the dispensing profession regulated
by the Act for the -purpose of protecting the public. The
price guideline is a key element of the Act's comprehen-
sive scheme to eliminate fraudulent and unconscionable
practices inthe dispensing of hearing [***30] aids to the
public and thus is essential to the accomplishment of the
Legislature's purpose in enacting the Act and creating the
Committee. Accordingly, we are satisfied the regulatory
price guideline of N.JA. C. 13-35-8.24(k) (4) would qual-
ify for the state-action exemption from the federal anti-
trust laws.

C. The Constitutionality of the Act

The Guild further argues-that -if the-challenged regu-
lations are found not to exceed the powers delegated to
the Committee, the provisions of the Act- authorizing
those regulations are unconstitutional. The Guild's claim
that the Act unfairly and arbitrarily burdens dispensers
with detailed regatio~n imposed on no other similar pro-

-fessi-on-need not long detain-us. -In rejecting-an identical
argument, this Court ihas previously observed that "there
[HN24]is no need to regulate all professions alike." In re
Weston, 36 N.J. 258- 265 (1961), citing Williamson v.
Lee Optical Co., 348 U.S. 483, 489. 75 S. Ct. 461, 99 L.
Ed. 563 (1955) and Semler -v. Oregon State Bd. of Dental
Examiners, 294 U.S. 608, 610, 55 S. Ct. 570, 79 L. Ed.
1086 (1935). Williamson, supra, [IHN25]the landmark
case on the constitutional [***31] requirements in this
area, held that remedial--legislative action "may take one
step at a time, addressing itself to the phase of the prob-
lem which -seems most acute to- the legislative mind."
[*567] 348 U.S. at 489, 75 S. Ct. -at 465. We have only
recently reaffirmed the vitality of this principle:

* * * [T]he [HN26]Legislature may at-

tempt to regulate a given area without
having to undertake a complete reform of
all potential abuses.

[Common Cause v. N.J.
Elec. Law Enforcement
Comm'n, 74 N.J. 231, 245
n. 4 (1977) (citations omit-
ted)]
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Thus, [HN27]the fact that the Legislature might have
selected hearing aid dispensing to be the first profession
of its type subjected to pervasive state regulation in the
public interest does -not render that choice any less a
permissible exercise of the police power or constitute a
denial of equal protection. N.J. Chapter, Amer. LP. v.
NJ. State Bd. of Prof Planners, 48 N.J. 581, 601-03,
609-09 (1967). app. dism'd and cert. den. 389 US. 8, 88
-S. Ct. 70, 19 L. Ed. 2d 8 (1967).

Nor need we dwell too long on the Guild's substan-
tive due process attack on the Act if it is construed to
authorize [***32] the regulatory price guideline and the
pre-sale testing requirement. This Court has recently
engaged-in a comprehensive-review of the" *-* limited
role of the judiciary in applying the principles of substan-
tive. due-process to .economic- and social legislation". in
the context of municipal rent control ordinances- in
Hutton Park Gardens v. West Orange Town Council, 68
N.J. 543, 562 (1975). A brief recapitulation of the salient
points of that decision enables us to dispense with a de-
tailed discussion of most of the Guild's arguments. The
portion of its -holding relevant for -present purposes was
-that

[HN281legislative enactments regulating
prices, including municipal rent control
ordinances, are subject to the same narrow
scope of review under principles of sub-
stantive due process as are other enact-
ments under the police power: could the
legislative body rationally have concluded
that the enactment would serve the public*
interest without arbitrariness or discrimi-
-nation?

[68 NJ. at 563-64 (cita-
tions omitted)]

mote public welfare, and to enforce that
policy by legislation adopted to its pur-
pose. The courts [**807] are without
authority either to declare such policy, or,
when it is declared by the Legislature, to
override it. If the laws passed are seen to
have a reasonable relation to a proper leg-
islative purpose, and are neither arbitrary
nor -discriminatory, the requirements of
due process-are satisfied, and judicial de-
-termination-to that effect renders the court
functus officio."

[Hutton Park, supra at
5, quoting Nebbia v.
New York, 291 U.S. 502,
537, 54 S. -Ct. 505, 78 L.
Ed. 940 (1934)1

Hutton Park also addressed the burden of proof which
must be met by a substantive due process challenger:

[HN30]Legislative bodies are presumed
to act on the basis of adequate factual
support-and, absent a-sufficient showing
to-the-contrary, it will be-assumed that
their-enactments-rest upon-some rational
-basis within their knowledge -and experi-
ence. * * * This presumption can be
overcome only by-proofs that preclude the
possibility -that there could have been
[***34] any set of facts known to the leg-
islative body or which could reasonably
be' assumed to have been known which
would rationally support a conclusion that
the enactment is in the public interest. * *

* The judiciary will not evaluate the
weight -of the evidence for and against the
enactment nor review the wisdom of any
determination of policy which the legisla-
tive body might have made.

[68 N.J. at 564-65 (cita-
tions omitted)]-

[*568] We emphasized the limited function of review-
ing courts in this area:

[HN29]"So far as the requirement of
due process is concerned, [***33] ***

a state is free to adopt whatever economic
policy may reasonably be deemed to pro-

See also Brunetti v. Borough of New Milford, 68 N.J
576, 594 (1975).

In N.J Chapt., Amer. LP. v. N.J State Bd. of Prof
Planners, supra, we recognized the appropriate extent of
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judicial deference to a legislative exercise of the police
power:

[HN31]If pursuit of a particular occupa-
tion or the practice of any of the learned
or statutory professions can be said to
have a connection with or an impact upon
the public weal, and there is any reason-
able [*5691 basis for regulation or con-
trol thereof to protect or preserve the par-
ticular public interest affected, the legisla-
ture may do so constitutionally, so long as
the means adopted are not arbitrary and
are reasonably related to the felt public
need. If theneed is not [***35] wholly
illusory and the regulation imposed is rea-
sonably calculated to satisfy the need, the
w wisdom or unwisdom of the particular
form of regulation cannot be a matter of
judicial concern. If the subject is within
-the potie'•power of the State, even -debat-
able questions as to reasonableness of the
means employed are not for the courts but
for the Legislature.

[48-N.J. at.599-600 (cita-
tions omitted)]

See also Abelson's, Inc. v. N.J. State Bd. of Optometrists,
5.N.J. 412, 419-421 (1950).

Notwithstanding the foregoing admonitions, the
Guild persists in urging this Court to question the legisla-
tive judgment as to -the-public need for the Committee
regulations promulgated pursuant to the Act's directive.
However, the Guild has- utterly failed to negative the
existence of any conceivable state of facts which would
establish a public need for the Act and its implementing
regulations. Nor has the Guild demonstrated any irra-
tionality in the relationship between the. means adopted
for the accomplishment of the undeniably proper legisla-
tive--fp-ý66•-VSf- e di~r~-b-us- m nahialith-Yelated

profession and that salutary goal. Similarly absent is any
cogent showing [***36] that compliance with the regu-
lations is impossible -- at best, the Guild's complaints
indicate that compliance with the pre-sale testing re-
quirement of N.J.A.C. 13:35-8.24(e) would be inconven-
ient and expensive for some dispensers. In view of the
Guild's failure to carry the burden of proof demanded in
such constitutional attacks, we perceive no basis for in-
validation of the Act on due process grounds.

m,

Federal Preemption

-The Guild asserts that the Committee regulations are
preempted pursuant to the command of FDCA § 521(a)
[*570] as a result of the promulgation of the FDA's hear-

ing aid regulations. [HN32]Resolution of this. issue en-
tails consideration of Congress' command [**808] as to
the preemptive effect of its regulatory scheme in this
field; that command may-be "explicitly stated in the stat-
ute's language or implicitly contained in its structure and
purpose." Jones v. Rath Packing Co., 430 U.S. 519, 525,
97 S. Ct. t305, 1309. 51 L. Ed. 2d 604, 613-14 (1977)
(citations omitted). In Jones, supra the most recent au-
thoritative explication of the principles governing a claim
that federal regulation of a particular subject matter pre-
cludes [***37] -concurrent state regulation thereof, the
Court noted that [HN33]only where Congress' preemp-
tive intent is-"'clear and manifest"' will an exercise of the
police power in a field traditionally subject to -state regu-
lation-be superseded by federal law. Id. at 525,--97 S. Ct.
at 1309, 51 L. Ed. 2d at 614, quoting Rice v. Santa Fe
El•ia -Cf M., 331 US. 218:230; 67-S. Ct. 1146, 91 L.
Ed. 1447 (1947).

We have noted [HN34]the Supreme Court's reluc-
tance "to find an intent to preempt where state legislation
has been enacted to * * * protect public health." City o
fPlfadelphia v.. State of New Jersey,- 73 N.J. 562, 570
-LIE-,77 probl. juris, noted U.S. ,98-S. Ct. 501-754- L.
Ed. 2d 448 (1977). Our initial task then is'to -determine
whether New Jersey's regulation of hearing aid dispens-
ing practices constitutes an exercise of the. police power
in an area of regulation traditionally within the exclusive
domain of state power and thus is entitled to the benefit
of this presumption against preemption.

_[HN35]For purposes of ascertaining whether a tradi-
tion ofplenary state regulatory power in a particular field
exists, it is appropriate to vtilize an expansive [***38]
approach- wherein consideration is given-to state regula-
tibn of activities with attributes similar to hearing aid
dispensing. Regulation of . dispensing practices is
equatable with regulation of other activities affecting
public welfare for those purposes. Professional licensing
and regulation of professional misconduct are activities
which. have-long-been committed to-the- --[--57-1] states,
whose regulatory power over such matters is substan-
tially plenary. See Barsky v. Bd. of Regents, 347 US.
442, 451, 74 S. Ct. 650, 98 L. Ed. 829 (1954); Semler v.
Oregon Bd. of Dental Examiners, 294 U.S. 608, 612, 55
S. Ct. 570, 79 L. Ed. 1086 (1935); Linder v. United
States, 268 U&S. 5, 18 (1925); S.P.S. Con'sultants v. Le-
fkowitz, 333 F. Supp. 1373, 1376-77 (S.D. N.Y. 1971)
(three-judge court); F.TC. v. Simeon Mgmt. Corp., 391
F. Sum,. 697, 705 (N.D. Cal. 1975). This Court has rec-
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ognized the broad scope of the State's regulatory power
over professional pursuits. N.J. Chapter, Amer. FP. v.
N.J. State Bd. of Prof Planners, supra, 4& N.J. at 599-
600; see In re Suspension of Heller, supra, 73 NJ. -at 306
(pharmacy); Abelson's, [***39] Inc. v. N.J. State Bd of
Optometrists, supra, 5 N.J. at 418-421. We perceive no
distinction between the professions involved in those
cases and hearing aid dispensing sufficient to warrant a
conclusion that the extent of the regulatory power is di-
minished with respect to the latter. In -view of the his-
torical recognition of and deference to the substantially
plenary power of the states to regulate professions affect-
ing. the public welfare, we are satisfied that the policy
disfavoring a finding of preemption, which is based on
considerations of federalism, see Jones, 430 U.S. at 525,
97 S. Ct. at 1309, 51 L. Ed. 2d at 614 is applicable.

Under Jones, supra. [HN36]the inquiry into a claim
of federal preemption of state law must normally take
into account both the "explicit" and "impficit!' branches
of that -doctrine, even where Congress- has- expressly
stated its- wishes as to the preemptive reach of a particu-
lar enactment. One of the issues in Jones was the pre-
emptive effect to be accorded a provision of the Fair
Packaging and Labeling Act, 15 U.S.C. § 1451 et sea.
which stated a Congressional intent to supersede state
laws which were "less stringent" [***40] or required
labeling information "different from" that mandated by
the federal-law. 15 U.S.C. -- 1461. In construing this- ex-
press preemption -provision, the Court interpreted- the-
term "different from" to evince a Congressional intent to
[*572] preempt only state laws "which impose require-
ments inconsistent with those imposed by federal law."
430 U.S. at 540, 97 S. Ct. at 1316, 51 [**809] L. Ed. 2d
at 623. Applying that interpretation to the state law be-
fore it, the Court stated:

[HN37]Since it would be possible to
comply with the state law without trigger-
ing federal enforcement action we con-
clude that the state requirement is -not in-
consistent with federal law.

[Id.]

The Court accordingly held that the particular state law
was not preempted by the "explicit" preemption provi-
sion of the federal statute. Jones has authoritatively es-
tablished that [HN38]a state law is not inconsistent with,
and thus not "different from," federal law for preemption
purposes where it is possible to comply with the state

requirement without violating any federal requirements.
The dissenting justices agreed that noninconsistency was
the proper test for determining [***41] the explicit pre-
emption issue and that a conclusion to that effect "dic-
tates" a holding that "* * * Congress has not expressly
prohibited state regulation in this field." 430 U.S. at 544,
97 S. Ct. at 1318, 51 L. Ed. 2dat 625.

[HN39]FDCA § 521(a) expressly preempts non-
federal regulation of any device intended for human use
where such regulation seeks to impose requirements
which are- "different from, or in addition to" whatever
federal requirements are applicable to the device and
which purport to "relate[s] to the safety or effectiveness
of the device or to any other matter included in a
[FDCA] requirement applicable to the device." 21 U.S. C.
§ 360k(a). Thus, for a state [i.e., non-federal] regulation
to be preempted it must (1) be a "requirement applicable
to the device" within the meaning of the FDCA (2).
which relates to a matter included in a federal require-
ment applicable to the- device and-(3) which is "different
from, or in addition to," any such federal requirements so
applicable under -the FDCA and any. FDA regulations
thereunder. [HN40]State regulations applicable to a de-
vice which are "different from, or in addition to" the fed-
*eral requirements' [***42] [*573] but which do not
"relate" to any matter included in any federal require-
ments for that device would not appear to be preempted
by § 521(a). -Nor would state regulations which do so
"relate" but-are notIdifferent from, -or i--addition to'-the--
applicable federal requirements appear to be preempted.

[HN41]State regulations applicable to devices which
are preempted under § 521(a) may be saved from inva-
lidity pursuant to the procedure established in § 521(b).

- The Secretary of HEW (who has delegated his authority
to the FDA Commissioner) is there empowered to ex-
empt state regulations otherwise preempted by § 521(a)
by granting an "exemption from federal preemption"
which authorizes the continued imposition of the state
regulation. 21 U.S. C. 360k(b. [1HN42]In order to qual-
ify for such an exemption, the state regulation must be
either more stringent than the corresponding federal re-
quirement which would otherwise preempt it or be re-
quired by "compelling local conditions" and not cause a
violation of any applicable federal requirements. Id.
[HN43-It is important to note that for preemption to oc-
cur, the state regulation must meet both of the criteria set
forth in § 521(a), [***43] as the phrasing there is in the
conjunctive. On the other hand, for the state regulation
to be eligible for a preemption exemption, it need only
qualify under one of the § 521(b) tests, as they are
phrased in the disjunctive. The criteria for an exemption
from preemption are not to be confused with the criteria
for preemption itself; § 521(b) comes into play only after
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it has been determined that the particular state law has
been preempted under § 521(a).

In one of its proposed preemption-exemption regula-
tions, the FDA has stated its interpretation of the scope
of § 521(a)'s preemption and enumerates-certain types of
state regulations which may "affect devices" but are nev-
ertheless not regarded as preempted by § 521(a):

[HN44]State or local requirements are
preempted only when the Food and Drug
Administration has established, specific
counterpart regulations [*574] or there
are other specific requirements applicable
to a particular device under the act,
thereby making any existing divergent
State or local requirements applicable to
the device [**810] different from, or in
addition to, the specific Food and -Drug
Administration requirements. There are
other State [-**44] -or local-requirements
that affect devices- which are not pre-
empted by section 521(a) of the act be-

cause they are not "requirements applica-
ble to a device" within the meaning of
section 521(a). The following are exam-
pies of State or local requirements that are
not regarded as preempted by section 521
of the act:

(1) Section -521(a) does-not preempt
State or local requirements of general ap-
plicability where the purpose of the re-
quirement relates either to other products
in addition to devices e.g., requirements
such as general electrical codes, -and the
Uniform Commercial Code (warranty of
fitness), or to unfair trade practices in
which requirements are not limited to de-
vices.

(2) Section 521(a) does not preempt
State or local requirements that are equal
to, or substantially identical to, -require-
ments imposed by or under the act.

(3) Section 521(a) does not preempt
State or-local-permits, Iicenses,- registra-
tions, certifications, or other requirements
relating to the approval or sanction of the
practice of medicine, dentistry, optometry,
pharmacy, nursing, podiatry, or any other
of the healing arts or allied medical sci-
ences or related professions or occupa-
tions that administer, [***45] dispense,
or * * * sell devices.

[Proposed 21 C.F.R. §
808.1(d). 42 Fed. Reg.
30387 (June 14, 1977)
(emphasis added)]

With respect to subsection (3) of proposed 21 C.F.R. §
808. 1 above, the FDA has amplified on the reasoning
behind its conclusion of non-preemption of such profes-
sional licensing regulations:

Such regulations are not directly appli-
cable to devices within the meaning of the
Act and, therefore, are not preempted.

[42 Fed. Reg. 30384
(June 14, 1977) (comment
to proposed 21 C.F.R. §§
808.1 et seq.) (emphasis
added)]

The two alternative bases for an FDA determination of
non-preemption by § 521(a) are whether ..the particular
state regulation-

[*5751 *** * is (i)-equal to or substan--
tially identical-to-a requirement under •the
act applicable to the device, or (ii) is not a
requirement within the meaning of section
521 of the act and therefore is not pre-
empted;

[Proposed 21 C.F.R. §
809.5(b)(1) 42 Fed. Reg.
30388 (June 14, 1977)]

[IHN45]lt is a fundamental maxim that the opinion as
to the construction of a regulatory statute of the expert
administrative agency charged with the enforcement
[***ý6]-af-t-stuteh -is- entitle dý eat-weight-and is a

"substantial factor to' be considered in' construing the
statute." Youakim v. Miller, 425 US. 231, 235, 96 S. Ct.
1399, 1402, 47 L. Ed. 2d 701 (1976); N.Y Dept. of So-
cial Services v. Dublino, 413 U.S. 405, 421, 93 S. Ct.
2507, 37 L. Ed. 2d 688 (1973); Red Lion Broadcasting v.
F.CC.. 395 U.S. 367, 381, 89 S. Ct. 1794, 23 L. Ed. 2d
371 (1969); Matawan Borough v. Monmouth Ctv. Tax
Bd., 51 NJ. 291, 300 (1968); State v. LeVien, 44 NJ
323, 330 n. 5 (1965). Such judicial deference to the ad-
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ministrative interpretation of a statute is even more ap-
propriate "when the -case involves the construction of a
new statute by its implementing agency." Natural Re-
sources Defense -Council, Inc. v. Train, 166 U.S. App.
D.C. 312, 326, 510 F. 2d 692, 706 (D.C. Cir. 1975);'
Udall v. Tallman. 380 US. 1, T6, 85 S. Ct. 792, 13 L. Ed.
2d 616 (1965). This deference is, of course, not total, as
the courts remain -the "final authorities" on issues of
statutory construction and are not obliged to "rubber
stamp" their approval of the administrative interpreta-
tion. Federal [***47] Maritime Commission v. Sea-
train Lines, Inc., 411 U.S. 726, 745-46, 93 S: Ct. 1773,
36 L. Ed. 2d 620, quoting Volkswagenwerk Aktiengesell-
schaft v. Federal- Maritime Commission, 390 U.S. 261,
272, 88 S. Ct. 929, 19 L. Ed. 2d 1090- (1968).
[HN46]This Court may appropriately follow the FDA's
reasonable interpretation of the meaning of FDCA §
521(a) in considering the explicit preemption issue, since
there are no "compelling [*5761 indications that it is
wrong." Red Lion Broadcasting Co. -v. F.C.C., supra,
395 U.S. at 381. 89S. Ct. at 1802.

[**81i, ]•HN47]There is no question that Congress
may authorize federal administrative agencies-to preempt
state laws by the promulgation of administrative regula-
tions. See, e.g., Burbank v. Lockheed Air Terminal, Inc.,
411 US. 624, 93 S. Ct. 1854, 36 L. Ed. 2d 547 (1973)
(FAA regulations). Thus the promulgation of the FDA
hearing aid regulationsi-liasnreempted-state device regu-
-lations- in accordance with-FDCA §- 521(&)- as -of their
effective date. However; in an official advisory opinion,
the FDA's Chief Counsel -has expressed the view that
only one section of the Committe regulations ( [***48)
N.J.A.C. 13:35-8.24(e)) would be subject to preemption
by the FDA hearing aid regulations. An opinion letter
from any agency counsel has been accorded the status of
an official administrative interpretation for purposes of
judicial deference thereto. See Thorpe v. Housing Au-
thority of Durham, 393 U.S. 268, 276, 89 S. Ct. 518, 21
L. Ed. 2d 474 (1969). Udall v. Tallman, 380 US. 1, 16,
85 S. Ct. 792, 13 L. Ed. 2d 6L6(-1-965); Brubaker v. Mor-
ton, 500 F. 2d 200, 202 (9 Cir. 1974).
[HN48]Accordingly, the opinion of the FDA Chief
Counsel as to the preemptive reach of the FDA hearing
aid regulations with respect to the Committee regulations
governing the practice of hearing aid dispensing in New

- a6 ver"ilbs-tantiaFfact6i"

weighing against an interpretation of the federal regula-
tory scheme that will result in a preemption finding.

However, wholly apart from any deference to the
FDA's opinionthat none of the Committee regulations
other than NJ.A.C. 13:35-8.24(3) is federally preempted,
we are satisfied from our own investigation that the nar-
row scope of the explicit preemption mandated by FDCA
§ 521(a) as interpreted [***49] by the FDA dictates an

identical conclusion. Key aspects of dispensing sales
practices covered by the Committee regulations are left
largely unregulated by the FDA hearing aid regulations,
which relate predominantly to requirements [*577] .of
labeling and conditions of sale. 'As stated in a venerable
preemption case:

* * * [HN49]There is no constitutional

rule which compels Congress to occupy
the whole field. :Congress may circum-
scribe its regulation and occupy only a
limited field. When it does so, state regu-
lation outside that limited field * * * is not
forbidden or displaced.

[Kelly v. Washington,
302 U.S. 1, 10, 58 S. Ct.
87, 92, 82 L. Ed. 3 (1937)]

More recently, the Fifth Circuit has observed:

** * [HN50]Where Congress has cho-

sen to "occupy" a field; but has not under-
taken-to regulate every aspect-of-that area,
-the states have-the implied reservation-of
power to fill-out the scheme.

[Chemical Specialties
Mfrs. Ass'n, Inc. v. Clark,
482 F. 2d 325, 327 (5 Cir.
1973); citing Florida Lime
and Avocado Growers, Inc.
v. Paul, 373 U.S. 132, 142,
83 S. Ct. 1210, 10 L. Ed.
2d 248 (1963)]

[HN51]We [***50] interpret FDCA § 521(a) as ex-
pressly envisioning such supplemental state regulition
insofar-as-it--limits- the- definition-of the state-regulations it
supersedes to state requirements "applicable to" devices,
thus permitting a wide variety of conceivable state regu-
lations to remain unaffected.

8 We note that the FDA has formally stated its
view that trade regulations proposed by the Fed-
eral Trade Commission governing hearing aid in-
dustry sales practices, see 40 Fed. Reg. 26646-51
(June 24, 1975), portions of which are substan-
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tially identical to several provisions of the Com-
mittee regulations, "* * * complement, rather
than, conflict with [the] FDA regulations relating
to labeling and conditions of sale of hearing
aids.''" See 42 Fed. Reg. 9286 (February 15, 1977)
(comment to proposed 21 C.F.R. § 801.420 421).
As of this date, the FTC rules have not been fi-
nally promulgated and their effect, if any, on the
Committee regulations is not an issue in this case'

Most of the Committee regulations [***51] would
not seem to qualify as requirements directly "applicable
to" a device within the meaning of § 521(a) and would
therefore fall within the area unregulated by the federal
scheme. The Committee regulations exempting certified
audiologists from the [*5781 coverage of the Act, pro-
scribing the use -of the term "certified hearing aid audi-
ologist" and requiring dispensers to post retail price lists
plainly implicate no matter of [**812] federal concern
and could not seriously be regarded as subject to federal
preemption The--exemption for certified audiologists
relates only to the-administration of the Act in New Jer-
sey and cannot even remotely be- characterized as a re-

quirement applicable to -a device. The Committee's ban
of the use of a misleading professional; title similarly is
not a requirement directly applicable to a device and in
any event would certainly fall within the category of
state licensing requirements for device dispensers which
-the FDA views as not preempted-by § 521(a). See pro-
_posed 21 CF-§-R.7808_1l(d)(3)..42--ed. Reg. 3G387 (June
14, 1977), ante at 574. The mandatory posting of retail
price lists similarly does. not constitute a requirement
t**-*52i applicable to a device.

The Committee regulations banning non-consensual
home visits by dispensers and setting price guidelines,
would also appear to qualify as non-preempted state pro-
fessional licensing rules for dispensers, as by their ex-
press terms they are concerned with ethical practices.
Further reasons for our conclusion that these Committee
regulations are not-preempted are their manifest inappli-
cability to a device -for § 521(a) purposes and their total
unrelatedness to any federal requirements imposed by or
under the Act.

However, preemption of N.J.A.C. 13:35-8.24(e), the
Committee's pre-sale testing requirement, would appear
tb- b- -dictated b•cus-e dAat-r•eguan tiale-s- Y-hoaring
test in conformity with the standards therein set forth a
condition precedent to the sale of a hearing aid. As noted
by the FDA Chief Counsel, this condition is at variance
with the conditions of sale imposed by the FDA's "spe-
cific counterpart" regulation in 21 C.F.R. § 801.421(a).
However, unlike the FDA Chief Counsel, we believe that
the reason the Committee regulation is preempted under
§ 521(a) is that it would operate to create a prerequisite
to the sale of a hearing aid that [***53] is "in addition

to" that specified in the federal regulation, [*579] since
a dispenser would be forced to comply with two variant
rules prior to dispensing a hearing aid. His opinion that
the basis of premption is the fact that-the Committee
regulation is "different from" the FDA. regulation, see
ante at 558 would appear untenable in light of the inter-
pretation given to the identical statutory language in
Jones, supra. by the Supreme -Court. See ante at 571.
Because it would be possible for a dispenser to comply
with both the Committee's pre-sale testing requirement
and the FDA's pre-sale medical-evaluation requirements,
the state regulation is not "inconsistent with," and thus
not "different from," the applicable federal regulation.
However, our quarrel with the Chief Counsel's interpre-
tation of the effect of FDCA § 521(a) in this regard is
inconsequential, since this Committee regulation is pre-
empted on the alternative theory in any event. Neverthe-
less, the state will in all likelihood he -granted'the exemp-
tion from preemption already applied for with respect to
N.J.A.C. 13:35-8.24(e), as it is "more stringent" than the
corresponding FDA regulation and [***541 its imple-
mentation would afford a "higher'degree.of protection"
to prospective users than -the corresponding federal re-
quirement. See proposed 21 C.F.R. § 808.3( ), 42 Fed.
Reg. 30388 (June 14, 1977). Upon the grant of the ex-
emption from preemption, both the federal medical
-evaluation requirement and the New Jersey pre-sale hear-
ing test requirement will -be in force and-must be corn-

_plied-with by dispensers.

At first blush the Conmmittee regulations- requiring
dispensers to provide consumers, in advance of any sale,
with itemized receipts and specifying -the contents
thereof also seem to impose conditions of sale "in addi-
tion to" those included in the FDA regulations. However,
certain significant differences exist between these regula-
tions and the pre-sale testing requirement which would
justify a contrary conclusion. The pre-sale testing re-
quirement had a "specific counterpart" -in4he FDA regu-
lation which requires (absent a waiver) a medical evalua-
tion prior to the dispensing of any hearing-aide. 21
C.F.R. § 801.421(a). The pre-sale [*580] testing re-
quirement was thus a requirement applicable to a device
which related to a matter included in a federal require-
ment [***551 and was "in addition to" that federal re-
quirement, [**813] consequently falling within the ex-
press-terms of § 521I(a).-t -ad its "specific-counterpart"
regulation both established required procedures in ad-
vance of the actual dispensing of a hearing aid which
were designed to ensure that the use of an aid by the pro-
spective purchaser was appropriate and necessary. Since
the Committee regulation sought to. accomplish that pur-
pose in a manner to some extent duplicative of that
called for by the directly applicable federal requirement,
its invalidation necessarily followed.
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Unlike the situation with respect to the pre-sale test-
ing requirement; the Committee receipt regulations do
not have any "specific counterpart" FDA regulation nor
are-they seeking to accomplish the same purpose as, and
thus arguably duplicative of, the FDA's medical evalua-
tion requirement. The Committee receipt rules specify
only the "business procedures" which must accompany
any sale of -an aid and do not purport to deal with the
issue of the prospective user's need for and potential
benefit from a hearing aid. They are thus less directly
applicable to the device than the pre-sale testing re-
quirement, as well [***56] as being "unrelated" to any
matter included in:a federal requirement, since the FDA
regulations are silent as to any "business procedures"
attendant upon the dispensing of an aid and the. receipt
requirements do not seek to achieve the same end as the
FDA medical evaluation rule.

We discern no potential areas of even slight conflict
between the state requirements applicable to the practice
of dispensing and the FDA hearing aid -regulations. None
of the Committee regulations is "inconsistent with" the
federal regulations within the meaning of that term -for

• purposes-of the- test for explic-it-preemption under Jones,
supra. Accordingly, we hold that with the exception of
the pre-sale testing requirement of N.J.A.C. 13:35-
8.24(e), the Committee regulations challenged by the
Guild ane not preempted t'581] under FDCA § 521(a)
-bythe:F.DCA or the FDA hearing-aid regulations-prom-
ulgated-thereunder.

-Ordinarily, the next step in our preemption analysis
would -be consideration of the "implicit" branch of that
doctrine, which necessitates an inquiry into "whether
both [federal and state] regulations can be enforced
without impairing the Federal superintendence of the
field * [***57] * *." Florida Lime & Avocado Growers,
Inc. v. Paul, 373 U.S. 132, 142, 83 S. Ct. 1210, 1217, 10
L. Ed. 2d 248 (1963), quoted in City of Philadelphia v.
State of New Jersey, supra, 73 N.J. at 569. However,
notwithstanding the Supreme Court's admonition in
Jones. supra that a holding of no explicit preemption
does not resolve the preemption issue, 430 U.S. at 540,
97 S. Ct. at 1316, 51 L. Ed. 2d at 623, we feel that
[1-N52]consideration of the implicit preemption issue is
inappropriate in the context of the unique preemption

...exemption-mechanism-established-by.Congressin-FDCA
§ 521(b). We reach this conclusion for two reasons. In
specifying a detailed formula for use in determining ex-
actly which state laws are preempted by § 521(a), Con-
gress has deliberately circumscribed the extent to which
its enactment has occupied the field of device regulation.
Congress' purpose thus appears to have been to control
that field in a less than comprehensive manner, as it un-
deniably could have done had it been so inclined.

Moreover, [HN53]arry state laws which are sup-
planted pursuant to the explicit preemption provision of
§ 521(a) have not been. condemned to abject [***58]
invalidity -- the usual fate of state laws struck down un-
der the Supremacy Clause, U.S. Const. Art. VI. State
laws so preempted may, upon application to the FDA
and qualification under § 521(b), nevertheless gain re-
newed vitality by receiving an exemption from preemp-
tion. The creation of this novel exemption procedure is
persuasive evidence of a Congressional intent to permit
supplementary state regulation in the same field. In
Jones, supra, where the Court felt compelled to consider
the implicit preemption issue after determining that no
explicit [*582] preemption resulted from the statutory
language, no similar preemption exemption provision
existed. Our research has revealed no other [**814]
federal statutes containing any authorization for the grant
of an exemption from preemption by-the administrative
agency charged with enforcement of the federal regula-
-tory scheme. However; in view of the establishment of
this- innovative ex erptio.i.mechanism. , A s-eeis accurate
to say that -there -is nothing "implicitly contained -in the
[FDCA's] structure and purpose," Jones. supra, 430 U.S.
at 525, 97 S. Ct. at 1309, 51 L. Ed. 2d at 614; from which
an unambiguous [***59] Congressional intent to pre-
empt concurrent state regulation is reasonably inferable.

In fact, the structure: nd- purpose of FDCA § 521
seem to.pointaffirmatively-toza-contrary-conclusion, as-

-[HNS_4_]the-goal of-Congress-seems to have-been to pre-
clude only those -state laws- regulating devices encom-
passed by § 521(a). By expressly permitting certain state
laws which are explicitly preempted under § 521(a) to
remain in effect pursuant to § 521(b), Congress has
manifested its disinclination to-have those state laws not
reached by .§ 521(a) stricken down on implicit preemp-
tion grounds. Indeed, any such finding of implicit pre-
emption would be corrosive of the Congressional pur-
pose of having'the preemnptive-reach of the FDCA and
the validity of state device regulations measured accord-
ing to its carefully constructed testin- § 52 1(a). Judicial
expansion of the narrow preemption flowing from §
521(a) would be discordant with that legislative objec-
tive. [HN55]Such a precise Congressional delimitation
of the extent to which federal law shall supersede and, in
certain instances, tolerate concurrent state regulation,
sugg-ests that Congress-is satisfied that effectuation of its
goals in [***60] enacting the federal regulatory scheme
is possible without a total exclusion of state law. In such
circumstances, ascribing to Congress an implicit intent to
have supplemental state regulations, not explicitly pre-
empted, nevertheless invalidated as alleged "obstacles"
to the accomplishment of those goals, see Hines v.
Davidowitz, 312 U.S. 52, 67, 61 S. Ct. 399, 85 L. Ed. 581
[*583] (1941) quoted in Jones, supra, 430 U.S. at 526,
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540, 97 S. Ct. at 1309, 1316, 51 L. Ed. 2d at 614, 623,
seems quite anomalous.

For the foregoing reasons, the judgment of the Ap-
pellate Division, as modified by our finding of preemp-
tion -as to the pre-sale test requirement of N.J.A.C. 13:35-
8.24(e), is affirmed. Our stay of the enforcement of the
Committee regulations is hereby dissolved.

The Director may move for modification of our
judgment with respect to that regulation upon receipt of
the appropriate exemption from preemption in regard
thereto from the FDA. We retain jurisdiction for this
limited purpose.
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PRIORHISTORY: [***1] On certification granted.

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff -probationary
patrolmen sought review of-the judgment-from the Ap-
pellate Division (New Jersey), reversing the trial court
judgment directing the defendant park commission to
"restore" plaintiffs to their positions in plaintiffs' action
seeking reinstatement as members of the county park
.police.

OVERVIEW: Plaintiff probationary patrolmen brought
an action against defendant park commission seeking
their reinstatement-as members of the county park police.
Plaintiffs contended that defendant had no power to cre-
ate a probationary status for its appointees, and that for
this reason, they must have been appointed as regular
patrolmen and always were permanent members of the
park police who enjoy tenure during good behavior and
cannot be discharged except after hearing and for good
cause shown. On appeal, the court affirmed the judgment
--6f-f ith -- eipeafi•-eiQG•heodiing--tla-f-efe-dan--t had- e

power to establish a probationary status for its patrolmen
as a necessary adjunct of the specific grant of authority
to maintain a park police system and to.promulgate regu-
lations governing the appointment of its members. The
court held that the requirement of probationary service
was a reasonable regulation, and was, in fact, almost
necessaryfor the securing of proper discipline and effi-
ciency pursuant to N.J. Rev. Stat. § 40:37-156.

OUTCOME: The court affirmed the appellate court
judgment reversing the trial court judgment directing
defendant park commission to "restore" plaintiff proba-
tionary patrolmen to their positions. The court held that
defendant had the power to establish a probationary

--status fornts patrolmmn.

CORE TERMS: appointment, probationary, patrolmen,
appointed, probationary status, tenure, probationary pe-
riod, constabulary, probation, patrolman, administrative
agency, discipline, securing, pleasure, regular, police
director, County Parks Act, police department, legislative
intent,. administrative 'discretion, sub judice, reinstate-
ment, illegally, appointees, newly, period of probation,
recommendation, prerogative, terminated, qualify

LexisNexis(R) Headnotes

Governments > Local Governments > Property
Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > Governmental Employees
[HN1]See N.J. Rev. Stat. § 40:37-156.

Governments > Local Governments > Property
Labor & Employment Law > Wage & Hour Laws >
Coverage & Definitions > Governmental Employees
[HN2]See N.J. Rev. Stat. 40:37-154.
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Administrative Law > Agency Rulemaking > General
Overview
Administrative Law > Separation of Powers > Legisla-
tive Controls > General Overview
Governments > Legislation > General Overview
[HN3]The legislature may eiiact statutes setting forth in
broad design its intended aims, leaving the detailed, im-
plementation of the policy thus expressed to an adminis-
trative agency. Indeed, the function of promulgating ad-
ministrative rules and regulations lies at the very heart of
the administrative process. Through the entrustment of
such powers, lawmakers achieye expert and flexible con-
trol in areas where the diversity of circumstances -and
situations to be encountered forbids the enactment of
legislation anticipating every, possible problem which
may arise and providing for its solution. There is no un-
constitutional delegation of legislative authority as :long
as the administrative discretion is -hemmed in -by stan-
dards sufficiently definitive to guide its exercise.

Governments > Local Governments > Administrative
Boards .. . .. ...

Governments > Local Governments > Duties & Powers
[HN4]N.J. Const. (1947) art. IV, § VII. par. 11, enjoins
the courts to construe laws concerning counties liberally
in their favor-and provides that their .powers shall include
not only those granted in-express-terms but also-those of
necessary or fair implication, -or incident to -the -powers
expressly-conferred, or essential-thereto.

Governments > Legislation > Interpretation
[HN5]The grant of an express power is always attended
by the incidental authority fairly and reasonably neces-
sary or appropriate to make it effective. Authority dele-
gated to an administrative agency should be construed so
as to permit the fullest accomplishment of the legislative
intent. The purpose of the statute is not to be 1fustrated

_-by an unduly narrow interpretation.

COUNSEL: Mr. Abraham L. Friedman argued the canse
for appellants (Mr. Doane Regan, attorney)..

Mr. John J. McDonough argued the cause for respon-
dents (Mr. 1illanm . d__on the brief; Messrsm Darby
& McDonough, attorneys).

JUDGES: For affirmance -- Chief Justice Weintraub,
- and Justices Heher, Wacdhenfeld, Burling, Jacobs, Francis
and Proctor. For reversal -- None. The opinion of the
court was delivered by Wachenfeld, J.

OPINION BY: WACHENFELD

OPINION

[*407] [**399] This is an action in lieu of pre-

rogative writ whereby plaintiffs seek "reinstatement" as
members of the Park Police of Essex County, contending
that they were illegally dismissed in violation of the ten-
ure provisions of the County Parks .Act. The Superior
Court, Law Division, entered judgment directing the
Essex County Park Commission to "restore" plaintiffs to

-their positions, but the [*408] Appellate Division re-
versed. We granted plaintiffs' petition for certification.

-On June 17, 1954 the Essex County Park Commis-
sion authorized its police director, defendant Robert B.
Kinsey, to commence examination of applicants who had
applied for appointment as park [***2]. police patrol-
men, with a view toward filling a number of vacancies
-then existing on the force. At the same time, the com-
mission unanimously approved a motion "that any per-
son qualifying for a position as a patrolman on the Park
Police of the County of Essex be employed for a proba-
tionary period of one year, during which time, upon rec-
ommendation of the Chief to the Board, the man's ser-
vices may-be discontinued, and at the- end of the proba-
tionary period appointments to the force would be made
only upon the report of the Chief that the individual had
qualified."

Plaintiffs Cammarata and Costa applied for ap-
pointments as patrolmen in February of 1955. After-they
had taken-the requisite-examinations- and been personally
interviewed, each man was notified by a letter dated
March 4, 1955 that he would be appointed a "probation-
ary-Patrolman" effective March 25, 1955. Each ofthese
letters stated: "Your appointment to this Department is
subject to your clearly understanding and accepting the
provisions shown on the sheet attached hereto."

The "sheet" referred to is entitled "Information for
Applicants for Appointment as Probationary Patrolmen."
Its first paragraph reads:

"Applicants [***3] successfully meet-
ing the requirements of the Department
will be appointed for a probationary pe-
riod of one year and will be sworn in as
probationary members of the Department.
.Dmringsaid period-of-probation,_ if at any
time in the opinion of the superior officers
of the Department, the Director, the Po-
lice Committee or the Essex County Park
Commission an applicant does not con-
tinue to justify his employment, he may
be immediately terminated. At the termi-
nation of his probationary period, the ap-
plicant's record in the Department for the
preceding year will be reviewed and if
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found satisfactory, he will become a regu-
larly appointed Patrolman in the Depart-
ment. Failure to qualify will preclude ap-
pointment to the department."

[*409] Canimarata and Costa each signed and re-

turned an "Information for Applicants for Appointment
as Probationary Patrolmen" form to the police director,
affixing his respective signature directly beneath a provi-
sion reading: "I hereby certify that I have read, under-
stand, acknowledge [**400] and accept the information
and regulations stated above."

Four other applicants were hired by the park com-
mission on a probationary basis at the same •[***4] time
as plaintiffs. During the course of their year of probation
the performance of each was investigated and assessed
several times by an evaluation committee. Near the end
of the year, the committee's fidings were'reviewed by
the chief of the park police, the Police Director of the
Essex County Parks and an independent personnel ex-
-pert. This reviewing body-found fhat f6U- of the-poba-
tionary patrolmen had met the requirements of the de-
partment and that two had not. The park commission
accepted the recommendations of the reviewing board
and accordingly, on March 15,. 1956, resolved that four
"Probationary Patrolmen" be !appointedRegular Patrol-
men of the Park Police Department" and-that-'r tt ser-
vices of Augustine V.-Cammarata and Richard F. :Costa,
those Probationary Patrolmen failing to qualify for ap-
pointment, be terminated. ** *"

[HNI]R.S. 40:37-156 provides in part as follows!

"No member or officer of the police
force or police department shall be re-
moved except after trial and conviction by
the park commission, or a member or
members thereof, of the violation of
proper rules and regulations for -the ap-
pointment, control and management of
members of such force or department
[***5] and for the securing of proper dis-
cipline and efficiency among the members
thereof."

Plaintiffs contend they were dismissed illegally
since the park commission did not prefer charges and
grant them a hearing within the intendment of R.S.
40:37-156. They base their case upon the assertion that
the commission has no power to create a probationary
status for its appointees. For this reason, they insist that
they must have been appointed as regular patrolmen sub-

ject to the illegal condition [*410] subsequent that they
would remain on probation for one year, that the validity
of the appointments is unimpaired by the illegality of the
annexed condition, and that therefore they were and al-
ways have been permanent members of the park police
who enjoy tenure during good behavior and cannot be
discharged except after hearing and for good cause
shown.

None of the relevant statutes expressly empowers
the park commission to establish a period of probation-
ary service for newly employed patrolmen. Defendants
urge, however, that a legislative grant of such authority is
implicit in the terms of [HN2]R.S. 40:37-154, which
reads, in part:

"The commission may establish proper

[***61 rules and-regulations for the, ap-

pointment, control and management of the
members of the constabulary, and for the
securing of proper discipline -and effi-
ciency among the members thereof."

It is settled beyond controversy that [HIN3]the Legis-
lature may enact statutes setting forth in broad design its
intended aims, leaving the detailed implementation of the
policy thus. expressadto an administrative agency. See

-Lane _v. -Holderman, 23 NJ. 364- at pages 319-320
(1957), -and the cases and statutes cited and- discusse-d-
therein. Indeed, the function of promulgating adminis-
trative rules and regulations lies at the very heart of. the
administrative process. Through the entrustment of such
powers, our lawmakers achieve expert and flexible con-
trol in areas where the diversity of circumstances and
situations to be encountered forbids the enactment of
legislation anticipating every possible problem which
may arise and prdviding for its solution. Como Farms,
Inc., v. Foran, 6 N.J. Super. 306, 313 (App. Div. 1950);
42 Am. Jur., -Public Administrative Law, §§ 4 and 35.
There is no unconstitutional delegation of legislative
authority as long as the administrative discretion [***7]
is hemmed in by standards sufficiently definitive
[**401] to guide its exercise. 1 Sutherland, Statutory
Construction (3d ed. 1943), § 314.
- [H-IN4]The Constitiio6nof -19-47 eijofns us to con-
strue laws "concerning counties" liberally in their favor
and provides [*411] that their powers "shall include not
only those granted in express terms but also those of
necessary or fair implication, or incident to the powers
expressly conferred, or essential thereto. * * *" Art. IV,
Sec. VII, par. 11. Since we are concerned here with the
powers of the Essex County Park Commission and not
with those of the board of freeholders, plaintiffs argue
that the quoted section is inapplicable. In our view of the
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case, there is no necessity for resorting to the constitu-
tional provision and therefore we do not resolve the sub-
sidiary issue as to its meaning.

[HN5]The grant of an express power is always at-
tended by the incidental authority fairly and reasonably
necessary or appropriate to make it effective. Lane v.
Holderman, supra, 23 N.J. at page- 315; Jersey City v.
State Water Policy Comm.. 118 N.J.L. 72(E. & A. 1937);
3 Sutherland, supra at § 6604; [***8] 73 C.J.S. Public
Administrative Bodies and Procedure § 50. See Tanis v.
Passaic County, 126 N.J.L. 303, 305 (E. & A. 1940);
Belfer v. Borrella, 9 N.J. Super. 287, 293 (App. Div.
1950). Authority delegated to an administrative agency
should be construed so as to permit the fullest accom-
plishment of the legislative intent. 42 Am. Jur., supra at
§ 26. The purpose of the statute is not to be frustrated by
an unduly narrow interpretation.

We think the park commission has the power to es-
tablish a probationary status for its patrolmen as a neces-
sary adjunct of the specific grant of authority to maintain
a park police system andito promulgate regulations gov-
erning the -appointment-of its members, The requirement
of probationary service is a reasonable regulation; in fact,
almost necessary for, among other things, the "securing
of proper discipline and efficiency."

The members of the park police occupy sensitive
positions, and the manner in which they perform their
duties -is intimately related to the welfare -of -the public
with whom they come into frequent contact. Recent ex-
perience has demonstrated that if, our parks are not po-
liced effectively they [***9] may well become places of
peril rather than of pleasure. [*412] Setting up a proba-
tionary period is a justifiable exercise of administrative
discretion, properly designed to satisfy the legislative
intent that our parks should be preserved as reasonably
safe recreational areas for all.

It is difficult to evaluate the character, industry, per-
sonality, and responsibility of an applicant from his per-
formance on a written-examination or through cursory
personal interviews. Knowledge and intelligence do not
alone make a good policeman. The crucial test of.his
fitness is how he fares on the job from day to day when
suddenly confronted by situations demanding a breadth
of-resources.and.diplomacy- -Many-intangible- qualities
must be taken into account, and, since the lack of them
may not constitute good cause for dismisial under a ten-
u re statute, the park commission is entitled to a period of
preliminary scrutiny, during which the protection of ten-
ure does not apply, in order that it may make pragmati-
cally informed and unrestricted decisions as to an appli-
cant's suitability.

In 1906 the Legislature amended the original County
Parks Act, L. 1895, c. 91, to permit the establishment

[***10] of constabulary organizations to be known as
the park police. At that time, county park policemen
could be removed from office at the pleasure of the
county park commissions which they served. L. 1895, c.
91, § 1, as amended by L. 1906, c. 102, § 1. The tenure
section, R.S. 40:37-156, upon which plaintiffs rely was
enacted as part of the Parks Act in 1928. L. 1928, c. 233,
§ 1. By statutes becoming effective in [**402] 1957, L.
1956, c. 232 and L. 1957, c. 98, the officers and employ-.
ees of the various park commissions are placed under the
protection of the Civil Service Act, which provides for
probationary service before permanent appointment, R.S.
11:22-6, thus mooting, for the future, the issue under
discussion. These latter statutes do not, however, apply
to plaintiffs, who were dismissed in 1956.

Cammarata and Costa maintain that since that por-
tion of R.S. 40:37-154 empowering the commission to
"establish proper rules and regulations for the appoint-
ment * * * of the members of the constabulary" was en-
acted r*413] in 1906, at a time when the park commiis-
sion could remove its appointees at its unrestrained
pleasure, 1[**!1] the Legislature could not have in-
tended the cited phrase to encompass authority to hire .on
probation. They argue that this is so because there is no
need or reason for a 1robationary status when the em-
ployer can terminate the employee's services at any time
in his own discretion.

The answer to this contention has akeady:-been-ad-
• verted~to in the-foregoing consideration of the legislative-

purpose in delegating broad rule-making powers to an
administrative agency. The essential object is to -permit
and to encourage the adoption of administrative regula-
tions which are suited to the exigencies of unforeseen
and changing circumstances. The Legislature contem-
plated that the park commission~s should have all of the
powers concerning appointments reasonably needful to
insure selection of a well qualified constabulary. Cer-
tainly, an intention to deny completely the power of the
respective park commissions ever to establish a proba-
tionary status for patrolmen cannot be inferred from the
mere fact that there apparently was no necessity for the
creation of such a status in the year 1906.

We find no merit to plaintiffs' argument that simply
because other, and unrelated statutes, primarily the
T***12] - CivirS-wi e -Act, expresslylpfrvidle -f-6 periods
of probationary service, R.S. 40:3.7-154 cannot be
deemed to permit the requirement of such.

Plaintiffs also contend that even if it be decided that
their appointments on a probationary basis were entirely
valid, a one-year period of probation is unreasonably
long. This is primarily a matter for the exercise of a
sound discretion and there is no showing that the admin-
istrative prerogative has been abused. Each newly hired
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patrolman spends a considerable portion of his proba-
tionary service in training at the State Police School and
in learning the rudiments of his job from experienced,
permanent park police officers. The length of time oc-
cupied by theoretical work diminishes the opportunity
for judging on-the-job performance, the principal reason
for the creation ofthe [*414] probationary status. We
think plaintiffs have failed to demonstrate that a re-
quirement of one year's probation is unreasonable under,
the circumstances subjudice.

Our decision turns upon our conclusion that the park
commission had power to make appointments probation-
ary in nature. But even if we assumed the commission
lacked such power, it is [***13] difficult to perceive
how this would enable plaintiffs to prevail.

They were never appointed regular, permanent
members of the Essex County Park Police. Such ap-
pointments were to be made only upon fulfillment of the
condition precedent that they satisfactorily complete
their year of probationary service. The park commission

did not see fit to make them permanent officers and, in
fact, it affirmatively found they were unqualified for
such positions. Plaintiffs are asking for "reinstatement"
to a status they never actually enjoyed. The situation sub
judice is readily distinguishable from those cases where
there was a valid appointment to an existing office and
only the extent of the term was in controversy. E.g.,
Lahsen v. Borough of Keansburg, 4 N.J. 498 (1950);
Sheridan .**703] v. McCurnin, 124 N.IL. 493 (Sup. Ct.
1940). Compare State ex rel. Win. Eckelmann, Inc., v.
Jones, 4 N.J. 207 (1950).

Plaintiffs were completely cognizant of the tentative
nature of their employment and assented in writing to its
limitations. They were fully paid for the work they per-
formed. Even if both sides misapprehended the legality
of the probationary [***14] appointments, this mutual
mistake could not create for plaintiffs a better position
than the one originally contemplated nor elevate them to
a higher office than the one for which they had applied.

TheAppellate Division is affirmed.
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