
UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT
Thurgood Marshall U.S. Courthouse at Foley Square 40 Centre Street, New York, NY 10007 Telephone: 212-857-8500

MOTION INFORMATION STATEMENT

Cartion [use short title]
Docket Number(s): 08-1454-ag

Motion for: leave to appear and participate in oral argument as
Brodsky v. U.S. Nuclear Regulatory Commission

amicus curiae.

Set forth below precise, complete statement of relief sought:

The State of New York as amicus curiae seeks ten minutes for
oral argument.

MOVING PARTY: The State of New York as amicus curiae

[: Plaintiff r'-Defendant
[ Appellant/Petitionerf-Appellee/Respondent

MOVING ATTORNEY: John J. Sipos
[name of attorney, with firm, address, phone number, and e-mail]

Office of the Attorney General
The Capitol
Albany, NY 12224
(518) 402-2251
john.sipos@oag.state.ny.us

OPPOSING PARTY: NRC; Entergy Nuclear Operations *

OPPOSING ATTORNEY: see attached list
[name of attorney, with firm, address, phone number, and e-mail]

see attached list.

Court-Judge/Agency appealed from: U.S. Nuclear Requlatorv Commission

Please check appropriate boxes:

Has consent of opposing counsel:
A. been sought? Yes
B. been obtained? Yes

Is oral argument requested? Yes
(requests for oral argument will not necessarily be granted)

FOR EMERGENCY MOTIONS, MOTIONS FOR STAYS AND
INJUNCTIONS PENDING APPEAL:
Has request relief been made below? E]Yes F] No

ENo
ENo

[No

Has this relief been previously sought
in this Court? [] Yes [] No

Requested return date and explanation of emergency:

Has argument date of appeal been set: 17 Yes [:]No
If yes, enter date

Signature of Moving Attorney:

1 ."F 1 " Date: _______ Has service been effected?

[Attach proof of service]
[] Yes E] No

V •, -

ORDER

IT IS HEREBY ORDERED THAT the motion is o GRANTED o DENIED.

FOR THE COURT:
ROSEANN B. MacKECHNIE, Clerk

Date: By:
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RULES OF THE UNITED STATES COURT OF APPEALS FOR THE 2ND CIRCUIT
supplementing

Federal Rules of Appellate Procedure

INSTRUCTIONS

LOCAL RULE 27.

(a) Form of Motion and Supporting Papers for Motion and Opposition Statement.

1. Form of Motion. A motion must be in writing, unless the court otherwise directs, and must conform to paragraphs (A)

through (C) below._

(A) The front page of the motion must follow the form of the Motion Information Statement approved by the Court
(T-1080 revised 12/12/01) [printed on the reverse side] and contain all information required by the form.

(B) The body of the motion, following the Motion Information Statement, must set forth the information and legai
argument necessary to support the motion, and, if emergency relief is sought, an explanation o-f the emergency.

(C) Formal requirements.

(i) 8-1/2 x I I inch paper;

(ii) Text double spaced, except for quotations, headings and footnotes;

(iii) Margins of one inch on all sides;

(iv) Pages sequentially numbered (page numbers may be placed in the margins);

(v) Bound or stapled in a secure manner that does not obscure text;

(vi) Length: no more than 20.pages, not including attachments and the Motion Information Statement;

(vii) Number of copies: original plus four copies;

(viii) Required attachments to motion:

a. An affidavit (containing only statements of fact, not legal argument);

b. If the motion seeks substantive relief, a copy of low'er court opinion or agency decision;

C. Any exhibits necessary to determine the motion;

d. Affidavit of service.

2. Non-Compliance Sanctions. If the moving party has not complied with this rule, the motion may be dismissed by the clerk
without prejudice to renew upon proper papers. If application is promptly made, the action of the clerk may be reviewed

by a single judge. The court may impose costs and an appropriate fine against either party for failure to comply with this

rule.
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UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

RICHARD L. BRODSKY, NEW YORK
STATE ASSEMBLYMAN, FROM THE 92ND
ASSEMBLY DISTRICT IN.HIS OFFICIAL
AND INDIVIDUAL CAPACITIES,
WESTCHESTER'S CITIZENS AWARENESS
NETWORK, ROCKLAND COUNTY
CONSERVATION ASSOCIATION, INC.,
PUBLIC HEALTH AND SUSTAINABLE
ENERGY, and SIERRA CLUB - ATLANTIC
CHAPTER,

Petitioners,
-against-

U.S. NUCLEAR REGULATORY
COMMISSION,

Respondent,

08-1454-AG

DECLARATION OF JOHN

J. SIPOS IN SUPPORT

OF NEW YORK STATE'S
MOTION TO APPEAR

AND PARTICIPATE IN

ORAL ARGUMENT AS
AMICUS CURIAEand

ENTERGY NUCLEAR OPERATIONS, INC.,

Intervenor-Respondent.

Pursuant to 28 U.S.C. § 1746, John J. Sipos hereby declares the

following:

1. I serve as an Assistant Attorney General in the Office of

Andrew Cuomo, Attorney General of the State of New York. I make this

declaration pursuant to Federal Rule of Appellate Procedure 29(g) in



support of a motion by amicus curiae State of New York for permission to

participate in oral argument and to be allotted ten minutes of argument

time in addition to the time allotted to petitioners.

2. This case presents a question of great concern to the State of

New York and its citizens: whether the Nuclear Regulatory Commission

("NRC") may release an owner of a nuclear reactor from a longstanding

requirement for safe operation of the reactor without providing the public

an opportunity to participate in that proceeding. Here, NRC exempted

cables and electrical equipment serving the reactor shutdown system for

the Unit 3 reactor at Indian Point from a one-hour fire resistance

standard and replaced that with a standard of thirty minutes or less.

Because the exemption amended the operating license for the reactor and

modified the regulation that established the one-hour standard, NRC was

required to provide public notice, comment, and a hearing, as mandated

by the Atomic Energy Act, the Administrative Procedure Act, and NRC's

regulations, but failed to do so.

3. 10 C.F.R. § 50.48 requires operators of reactors to ensure that

electrical cables and other equipment that control the reactor shutdown
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system have at least one hour of fire resistance. The license for the Unit

3 reactor at Indian Point incorporates that requirement.

4. In order to comply with that requirement, Indian Point

wrapped a fire-resistant material called "Hemyc" around some of the

cables and other equipment that serve its reactor shutdown system. In

2005, after repeated testing showed that Hemyc provided less than thirty

minutes of fire resistance, NRC notified reactor owners that any owners

using Hemyc would be required to explain how they would ensure safe

reactor shutdown despite their use of Hemyc. Instead of determining how

to comply with the one-hour standard, Indian Point asked NRC to exempt

it from the one-hour standard and lower the standard to the level of fire

resistance Hemyc is able to provide. NRC granted that exemption without

giving the public any opportunity to participate.

5. On February 3, 2009, the State of New York filed an amicus

curiae brief in support of petitioners.1 As set forth more fully in the

State's brief, New York has an interest in protecting its citizens and

'On June 27, 2008, New York filed an amicus curiae brief in
opposition to the NRC's motion to dismiss the petition for judicial
review. This Court referred the NRC's motion to the merits panel.
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environment by assuring the safe and secure operation of nuclear power

plants. A major radiation release at Indian Point, which has the highest

surrounding population of any operating power reactor in the Nation,

would damage the health and property of millions of people in both New

York and could shut down the financial center of the nation. Thus, when

NRC considers modifying the standards for safe operation of Indian Point,

New York has a keen interest in ensuring that NRC takes into account all

issues that may affect public health and the environment and that the

process is both open and transparent to the public.

6. To have a full opportunity to be heard on this important issue,

amicus curiae State of New York moves for permission to participate in

oral argument of this case. The State is actively involved in the license

renewal proceedings for the Indian Point reactors as well as other

regulatory and judicial proceedings involving the NRC and, as such, will

be able to provide a unique and informed perspective to the Court during

the oral argument. The State requests ten minutes of oral argument time

in addition to the time allotted to the petitioners.

7. I have conferred with counsel for petitioner Richard Brodsky,
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who has consented to the State's participation in oral argument. I have

also conferred with Robert M. Rader, Esq-. counsel for respondent NRC;

NRC does not object to the State's request to participate in the oral

argument, so long as the total time allotted to the petitioners and any

arnicus does not exceed the total time allotted to NRC and intervenor-

respondent Entergy Nuclear Operations, Inc. I have conferred with Paul
Barnes, Esq., who represents Entergy; Entergy does not object to the

State's request to participate in the oral argument, so long as the total

time allotted to the petitioners and any amicus does not exceed the total

time allotted to NRC and Entergy.

8. Pursuant to 28 U.S.C. § 1746, 1 declare under penalty of

perjury-that the foregoing is true and correct.

WHEREFORE, I respectfully request that. this Court grant am icus

curiae 'State of New York permission to participate in oral argument in

this proceeding for ten minutes.

Dated: Albany, New York
February 13, 2009

John J. Sipos
Assistant Attorney General
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