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. INTERVENORS’ ANSWER TO APPLICANT’S APPEAL FROM LBP-09-01

Intervenors (formerly Petitioners in this matter) hereby respectfully submit this Answer to
Applicant’s appeal filed February 6, 2009, pursuant to 10 CFR Sections 2.311(a), and
2.341(c)(2).!

INTRODUCTION

On January 27, 2009, the Atomic Safety and Licensing Board (“Board”) issued LBP-09-

01 admitting Contention E concerning foreign ownership and allowed the Arsenié contention

. filed September 22, 2008 (the “Arsenic Contention”) to be litigated as part of the previously
admitted Contention B in this proceeding. It would be inappropriate for the Commission to
accept review, and if it did, such action by the Commiésion would itself be subject to being set

aside as arbitrary, caprictous, an abuse of discretion and not in accordance with law.

APPLICABLE STANDARD FOR REVIEW

The proper standard for review is found in Section 706 of the Administrative Procedure
Act, which provides that the agency action, in this case, the Board’s rulings, may be set aside if

found to be “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance
b b

~.

' With the intervening President’s Day holiday, this filing is made on February 17, 2009.
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with law.”® Such a finding would be made by a federal court reviewing the agency action.
Further, the Commission has expressed its “general unwillingness to engage in ‘piecemeal
interference in ongoing Licensing Board proceedings’.” Applicant fails to discuss the standards
to be applied by the Commission in determining whether to exercise its discretion to accept this
interlocutory appeal, or the standard(s) of review to be used by the Commission in the event that
discretion is exercised to allow the appeal. Rather, Applicant attempts to re-argue the merits in
its appeal without addressing the applicable standards for appellate review. Asa résult,
Applicant’s appeal is defective and must be denied.

Finally, Applicant attempts to appeal a non-reviewable portion of the Board’s order under
Section 2.311(d) concerning the Board’s recommendation to the Commission that the
Commission order Subpart G procedures be implemented in this proceeding. Néthing in Section
2.311(d) allows an appeal of a Board recommendation to the Commission; rather, such section

b2 13

deals with appeals of an order “selecting a hearing procedure” “on the question as to whether the -
selection of the particular hearing procedures was in clear contravention of the criteria set fdrth
in §2.310.”* Because the recommendation to the Commission was not a selection of a hearing
procedure and because there has been no allegation that such recommendation, as such, was in

clear contravention of the criteria set forth in Section 2.3 10, the portion of Applicant’s brief

concerning Subvpart G (pages 23-26) must be disregarded.

2 5 USC §706(2) (emphasis added).

? Exelon Generation Co.. LLC (Early Site Permit for the Clinton ESP Site), CLI-04-31, 60 NRC
461, 466 (2004) [quoting, Duke Cogema Stone & Webster (Savannah River Mixed Oxide Fuel
Fabrication Facility), CLI-02-7, 55 NRC 205, 213 (2002)]; see, also, Shaw AREVA MOX
Services (Mixed Oxide Fuel Fabrication Facility), CLI-09-02, 68 NRC ___ (slip. op. text
surrounding footnote 21) (Feb. 2, 2009).

*10 CFR §2.311(d).




ARGUMENT
A. Interlocutory Review Is Not Available.

Applicant seeks interlocutory appeal under Sections 2.311(a), 2.311(c) and 2.11td).5
Applicant has not alleged that any immediate or serious irreparable impact would occur if the
appeal is denied. Applicant is not prejudiced because it continues operations in ‘the existing
mining area under SUA-1534 prior to the North Trend amendment. There is ample time for the
Board to review the information resulting discovery, hear arguments, review briefing, complete
its legal determinations, render a final decision 1n the case, and for Applicant to take up an
appeal in due course. Accordingly, an interlocutory appeal should be denied.

B. Even if the Commission Reviewed the Board, Reversal Would Be Contrary to the
Administrative Procedure Act.

Contrary to the Applicant’s assertions, the decision of the Board was well-reasoned énd
factually supported by a substantial record: the Petition, Petitioners’ permissible pleadings,
replies and responses to Applicant’s and NRC Staff pleadings,’ a site visit and oral argumént.
The Board made its decision based on its knowledge of the case. Nothing in LBP-09-01 is
arbitrary or capricious, constitutes an abuse of discretion or is otherwise not in accordance with
applicable law. Merely because Applicant believes that its arguments should have prevailed
does not sustain an appeal in the absence of reversible error.

C. The Board’s Findings Concerning Standing Were Not Reversible Error.
The Board’s legal analysis and conclusions concerning Applicant’s novel standing

arguments were extensive, taking up more than 12 pages, were not an abuse of discretion and are

> Applicant Brief at 1.
§ See LBP-09-01 at 22 (footnote 73) and at 26 (footnote 88).



not otherwise not in accordance with applicable law.” The grounds for reversal suggested by
Applicant do not constitute reversible error.® Applicant has not cited any legal precedent directly
on point requiring a conclusion different than that reached by the Board. Therefore, its appeal
concerning standing must fail.’
D. The Board Ascertained the Pl;oper Scope of the Proceeding.

Applicant argues that Contention E is outside the scope of this proceeding based on a
myopic view of the proceeding as a ‘narrow license amendment proceeding.”" Applicant states

that “Petitioners may not challenge activities already permitted under the license,” citing Wisconsin

Electric Power Co. (Point Beach Nuclear Plant, Units 1 and 2)!'. That case does not stand for the

proposition for which it was cited by Applicant. In Wisconsin, the Board examined a truly narrow
license amendment: to allow sleeves to be used instead of plugs in one part of a facility. In contrast,
this proceeding involves a new satellite facility and new mining area which is not contiguous with

the originally licensed mining area and has a substantially different geology.'>  Apparently,
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whatever the NRC Staff’s ‘secret formula’"” 1s for determining whether a substantial new activity

7 LBP-09-01 at 4-16.

¥ Applicant Brief at 8; (reversal would be based on (1) “misapplication of the Commission precedent on
standing and [(2)] the Petitioners’ failure to satisfy the Commission’s strict standards for admissibility of
contentions.”) Nonetheless, the question on appeal is whether the Board in deciding otherwise acted in an
arbitrary or capricious way, abused its discretion or is not otherwise in accordance with applicable law —
none of which is shown by Applicant.

? Even if such “super-standing” were required, each Intervenor, as US citizens and members of the US
public, have standing to assert inimicality issues because they are aggrieved by any lapse of nuclear
security caused by Applicant’s concealment of foreign ownership and foreign ownership and control by
Cameco. Contrary to Applicant’s arguments, a denial of the amendment to the foreign owned Applicant -
due to inimicality would clearly resolve Intervenors’ concerns about export, diversion and proliferation of
yellowcake uranium, negative impacts thereof on nuclear security and lack of adequate enforcement due
to lack of NRC jurisdiction over foreign persons or assets (see 10 CFR §40.2).

' Applicant Brief at 14.

"' LBP-81-45, 14 NRC 853, 860 (1981).

12 See LBP-09-01 at 28; see also Exhibit B— NDEQ Letter.

12 «“It has been the Staff’s practice for “a number of years™ to determine whether to treat an




will be treated as a license amendment or a new license, it is not something that the public is
involved in, nor is there public notice or an opportunity for public participation as due process
would require in order to make it binding on Intervénors. Further, the ‘secret formula’ seems to
benefit Cameco affiliates including Applicant and Smith-Highland Ranch (WY) which have
been routinely allowed to treat new satellite facilities as part of license amendments." Notably,
the Nebraska Department of Environmental Quality (NDEQ) is treating the North Trend
Expansion girea as requiring a new permit application (not just an amendment) and the NDEQ

has been extremely critical of Applicant’s failures to cite current geologic research for the new

mining region as noted by Dr. LaGarry (see “Exhibit B — NDEQ Letter” in this matter).

Applicant’s reliance on Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear

Power Station)," is misplaced.’® In Vermont Yankee the Board found jurisdiction over an issue

(the installation of new racks) that was ‘inextricably related to the proposed increase in the
authorized storage capacity of the spent fuel and does not have any utility without authorization to
increase the capacity of the pool.”"” In this case, the Board properly, consistent with Vermont
Yankee, found that issues such as foreign ownership and the conceal.ment thereof were inextricably

related to the determination of inimicality under Section 40.32(d)."®

application as a new license or a license amendment, but the standards for how this is

accomplished have “not been codified,” and Staff counsel was “not in a position to comment on it .
publicly”— all that exists formally, relating to any such standards, is apparently “the regulatory
framework” of 10 C.F.R. Part 40. 1d. at 29.

" Hearing Transcript at 542, 544-545; This seems to be a function of the nature of ISL mining that often
require satellite facilities near the wellfields but which may achieve economies of scale among nearby
mining areas by trucking resin to a centralized processing/drying facility, as in the case of this proceeding.
" LBP-88-19, 28 NRC 145, 152-53 (1988).

'® Applicant Brief at 14 (“Board only has jurisdiction over those matters which are within the scope of

the amendment application,” and “that any assessment of the proposed contention must focus on
whether the proposed contention alleges an issue raised by the amendment application.”)

"7 LBP-88-19, 28 NRC 145, 153 (1988).

'® Nothing in Vermont Yankee supports the proposition that an assessment by the Board must focus
on whether the issue was raised by Applicant in the amendment application — such a conclusion



E. 1998 NRC Approval Under Section 40.46 of Stock Transfer Does Not Preclude
Foreign Ownership Issues in This Proceeding,

Applicant argues without legal citation that because the change of ownership associated
with Cameco’s acquisition of Applicant was previously accepted by the NRC Staff in 1998 under
Section 40.46, raising the foreign ownership issue (and concealment thereof) in this proceeding
would be an “impermissible challenge” to an activity already permitted.wv Tﬁe 1998 transfer
occurred after Cameco had already acquired about 1/3 of Applicant’s common stock in its
1995/1996 purchase of Geomex. Under Commissic?n precedent,”® Cameco ‘should have disclosed
that purchase because such a 1arge shareholding carries with it substantial shareholder rights that
were under foreign control. In any case, when it was time for Cameco to acquire Uranerz, USA,
Inc. as the second stage of the planned ‘creeping acquisition’, the NRC Staff was informed and,
in reliance on Mr. Collings’ May 13, 1998 representations, NRC Staff approved the stock

21
transfer.

There was no analysis of inimicality in 1998 demonstrated by either Applicant or
NRC Staff. The 1998 Collings letter does disclose the prior purchase of 1/3 of Applicant in
1995/ 1996, does not state the impacts of foreign ownership of 90% of Applicant’s stock, the
identity of Cameco executives based in Canada havihg authority over the management of

Applicant or the extent to which records related to the mine or Applicant would be kept outside

the United States, whether decisions related to Applicant would be made outside the United

would reward applicants for their non-disclosure and would run afoul of the Unclean Hands
Doctrine. See Precision Inst. Mfg. Co. v. Automotive M.M. Co., 324 U.S. 806 (1945).

' Applicant Brief at 14.

%% Such as that related to AEA Section 103d rulings discussed in Petitioners Brief re: Misc. Contention K
(Renewal) (January 21, 2009), Cameco at least would have been aware of Commission precedent because
an ex-Commissioner James Curtiss was its lawyer and serves on its Board of Directors and would have
been familiar with such precedent and presumably conveyed his advice and recommendations based
thereon.

*! See NRC Staff Notice of Appeal dated February 6, 2009, at 19, footnote 78 (emphasis added).




States and whether the United States regulators would have jurisdiction over persons and records
located outside the United States. All of the féregoing issues is material in that a reasonably
prudent licensing decisionmaker would consider it important in making a licensing decision and
‘the public would consider important in deciding whether to oppose. A Section 40.46 approval

(such as that given by the NRC Staff in 1998) is only as good as the quality of the information

upon which such approval is based. The Regulation refers to “after securing full information”
which is -an admonishment both to the NRC Staff and also a statement of the level and quality of
information which must be disclosed to support a valid approval. Because the 1998 disclosure
failed to provide ‘full information’ to the NRC Staff, the 1998 approval is not dispositive,
binding or even relevant to this proceeding.

F. This. License Renewal Conveys Key Legal Rights Enabling Export Under Part 110
by a Licensed Exporter.

Applicant argues that inimicality considerations are not pertinent because export of the
uranium minéd at the proposed North Trend facility would not be authorized by the license
amendment.? Abplicant aétually proposes to export uranium mined at its North Trend facility
and possessed under License SUA-1534, as proposed to be amended, by shipping such uranium
as an authorized ‘supplier’ via an export shi‘pper which has an Export License under Part 110.
The Applicant tells the shipper where to ship the Uranium and when to pick if up. The shippe*;r
does not have title to the Uranium that it ships. The export shipper would not be allowed to pick
up the Uranium from a person that did not possess a valid source materials license and, in fact,
the export shipper is required to update the NRC Staff as to the identity of its supplier customers.

All this means that the License amendment at issue in this proceeding conveys the legal rights of



possession and use of the Uranium which is a precursor to the export shipment of the uranium
under an export license. Applicant cites to dicta in a footnote in a 27 year-old Commission

‘decision, Kerr-McGee Corporation (West Chicago Rare Earths Facility), CLI-82-2, 15 NRC 232,

238 n.3 (1982), which says:

In granting this and subsequent amendments to Kerr-McGee's 10 CFR Part 40
license, NRC regulations require that the NRC staff consider if: [reciting Section
40.32]. It should be noted, however, that in this instance, which involves no
concern over import or export of nuclear materials, common defense and security
considerations under section 40.32(d) are not implicated.”

First, Applicant mischaracterizes this isolated d.icta in a footnote from long ago as if it represents
a long-standing and often applied Commission principle.** In McGee, there was absolutely zero
concern about import or export of nuclear materials, the inimicality considerations were not
implicated. Such is not our case because Intervenors have asserted a substantial concern about
Applicant’s export of source material. Further, there is no meaningful opportunity to intervene
in a Part 110 export licensing proceeding; therefore, due process militates against excluding
these issues from this proceeding.”

G. The Board Properly Applied Section 2.309(f); There Is No Reversible Error Adding
the Arsenic Contention to Contention B as Proposed by NRC Staff. '

A specific discussion of the Section 2.309(f) factors is incorporated herein from
Petitioners’ Answer to Applicant’s_Notice of Appeal from LBP-08-27. In sum, it was not until
the Johns Hopkins Study became available that Petitioners were made aware of the link between

low-level inorganic Arsenic such as that released due to the massive oxidation of Uranium at the

22 Applicant Brief at 16-17.

2 Kerr-McGee Corporation (West Chicago Rare Earths Facility), CLI-82-2, 15 NRC 232, 238 n.3
(1982).

* Applicant Brief at 16, footnote 15.




Mine, on the one hand, and damage to the pancreas such as is manifested in Type 2 Adult-onset
diabetes and pancreatic cancer, on the other. When correlated with the observational study about
the high incidence of pancreatic cancer in Chadron, which is downstream and downgrade from
the Mine, this provided a new understanding which derives from the Study and which is
materially different from any understanding previously available. Because the Request for
Leave detailed responses to each of the Section 2.309(f)(1) criteria and applied them to the
contention, the Board properly concurred and admitted the contention as part of existing
Contention B, and its decision is not reversible error because there was no abuse of discretion.
Petitioners submitted tangible information and expert scientific analysis referred to in the
Arsenic Contention as well as theb supporting affidavit filed therewith collectively constituted
“some” tangible information and transcend the level of “bare assertions and speculation™ for
purposes of establishing the admissibility of this contention consistent with Fansteel.*® Such a
conclusion is supported by law, was not an abuse of discretion and is not reversible error.
Applicant argues that there is no evidence to suggest that the Mine’s operations are
causing such exposures to Arsenic.”’ In fact, Petitioners clearly identify the pathways by which
contaminated water reaches and is being ingested by people living near the Mine due to fractures

and faults, artesian pressures and migration up The White River (see Reference Petition and

Exhibit B — NDEQ Letter). In any case, there is no reversible error for the Board to have

accepted such information as a basis for its decision in LBP-09-01." Applicant argues that there

- % See discussion in LBP-09-01 at 30 and 33-34.

*® Fansteel, Inc. (Muskogee, Oklahoma Site), CLI-03-13, 58 NRC 195, 203 (2003). See also
Duke Energy Corp. Inc. (Oconee Nuclear Station, Units 1, 2, and 3), CLI-99-11, 49 NRC 328,
342 (1999) (Expert support is not required for admission of a contention; a fact-based argument
may be sufficient on its own.).




is no genuine issue in dispute. In fact, in the Request for Leave, Petitioners incorporated all facts
and conténtions raised in the initial Petition including the specific references to the Application.
See Request for Leave at 3. Since Petitioners went well beyond mere notice pleading (see,
Request for Leave at 6-8), the contention admissibility requirements were properly pled and it
was not reversible error for the Board to find the contention to be admissible and to integréte it
with previously admitted Contention B. It is not required for Petitioners to demonstrate
causation in thié proceeding, or at least at this stage of the proceeding. Accordingly, Applicant’s
argument in Footnote 20 (Applicant Briéf at 22) is irrelevant. The question is not whether there
are other contributing factors to diabetes or pancreatic cancer but rather the extent to which
Arsenic contamination from the Mine’s intentional and massive oxidation of the uranium is one
of the contributing factors. In any case, none of these issues lead to any suggestion that the
Board committed reversible error.

 CONCLUSION

For all the foregoing reasons, the Commission should refuse to review the Board’s
decision in LBP-09-01 and deny Applicant’s appeal.
Dated this 17th day of December, 2008, |
Respectfully submitted,

/s/ - signed electronically

DAVID FRANKEL

Attorney for Consolidated Petitioners
PO Box 3014

Pine Ridge, SD 57770

308-430-8160

Arm.legal@gmail.com

27 Applicant Brief at 21-22.
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