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INTER‘VENORS’ ANSWER TO NRC STAFF APPEAL FROM LBP-09-01

Intervenors (formerly Petitioners in this matter) hereby respectfully submit this Answer to NRC
Staff’s appeal filed February 6, 2009, pursuant to 10 CFR Sections 2.311(a), and 2.341(c)(2A).l

INTRODUCTION

On Januéry 27, .2009, the Atomic Safety and Licensing Board (“Board”) issued LBP-09-
01 admitting Contention E concerning foreign ownershfp and allowed the Arsenic contention
filed September 22, 2008 (the “Arsenic Contention”) to be litigated as part of the previously
admitted Contention B in this proceeding. It would be inappropriate for the Commission to
accept review, and if it did, such action by the Commission would itself be subject to being set
aside as arbitrary, capricious, an abuse of discretion and not in accordance with law.

APPLICABLE STANDARD FOR REVIEW

The proper standard for review is found in Section 706 of the Administrative Procedure
Act, which provides that the agency action, in this case, the Board’s rulings, may be set aside if

found to be “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance

' With the intervening President’s Day holiday, this filing is made on February 17, 2009.
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with law.”® Such a finding would be made by a federal court reviewing the agency action.
Further, the Commission has expressed its “general unwillingness to engage in ‘piecemeal
interference in ongoing Licensing Board proceec_iings’.”3 NRC Sfaff fails to discuss the
standards to be applied by the Commission in determining whether to exercise its discretion to
accept this interlocutory appeal, or the standard(s) of review to be used by the Commission in the
event that discretion is exercised to allow the appeal. Rather, NRC Staff attempts to re-argue the
merits in its appeal without addressing the applicable standards for appellate review. As a result,
the appeal is defective and must be denied. |

ARGUMENT
A. Interlocutory Review Is Not Available.

NRC Staff seeks interlocutory appeal under Sections 2.311(a), and 2.31 1(c).4' Neither
Applicant nor NRC Staff has alleged that any immediate or serious irreparable impact would
occur if the appeal is denied or any other basis for interlocutory review. Applicant is not
prejudiced because it continues operations in the existing mining area under SUA-1534 prior to
the North Trend amendment. There is ample time for the Board to review the information
resulting discovery, hear arguﬁlents, review briefing, cémplete its legal determinations, render a

final decision in the case, and for Applicant and NRC Staff to take up appeals in due course. The

25 USC §706(2) (emphasis added).

* Exelon Generation Co., LLC (Early Site Permit for the Clinton ESP Site), CLI-04-31 ,60 NRC 461, 466
(2004) [quoting, Duke Cogema Stone & Webster (Savannah River Mixed Oxide Fuel Fabrication
Facility), CLI-02-7, 55 NRC 205, 213 (2002)]; see, also, Shaw AREVA MOX Services (Mixed Oxide
Fuel Fabrication Facility), CLI-09-02, 68 NRC ____ (slip. op. text surrounding footnote 21) (Feb. 2,
2009). ' .

* NRC Brief at 1.




NRC Staff simply does not assert any grounds for interlocutory review.” Accordingly, an
interlocutory appeal should be denied.

B. Even if the Commission Reviewed the Board, Reversal Would Be Contrary to the
Administrative Procedure Act.

Contrary to the NRC Staff assertions, the decision of the Board was well-reasoned and
factually supported by a substantial record: the Petition, Petitioners’ permissible pleadings,
replies and responses to Applicant’s and NRC Staff pleadings,® a site visit and oral argument.
The Board made its decision based on its knowledge of the case. Nothing in LBP-09-01 is
arbitrary or capricious, constitutes an abuse of discretion or is otherwise not in accordance with
applicable law. Merely because NRC Staff believes that its arguments should have prevailed
does not‘sustain an appeal in the absence of reversible error. |
C. The Board’s Findings Were Not Reversible Error.

The Board’s legal analysis and conclusions were extensive, were not an abuse of

7

discretion and are not otherwise not in accordance with applicable law.” The grounds for

reversal suggested by NRC Staff do not constitute reversible error.®

> NRC Staff asserts a variety of errors and potential problems, none of which would justify interlocutory
review or a finding of reversible error. For example, “[fJollowing the Board’s reading of the decision, a
petitioner could expand the lawful scope of a proceeding simply by raising issues pertaining to matters
that are, as a legal or regulatory matter, outside of the scope of that proceeding.” NRC Brief at 15. Even
if such were true, it would not be reversible error or justify interlocutory review.

8 See LBP-09-01 at 22 (footnote 73) and at 26 (footnote 88).

7 LBP-09-01 at 4-16.

® NRC Staff Brief at 8-9; (reversal would be based on (1) “misapplication of the Commission precedent
on standing and [(2)] the Petitioners’ failure to satisfy the Commission’s strict standards for admissibility
of contentions.”) Nonetheless, the question on appeal is whether the Board in deciding otherwise acted in
an arbitrary or capricious way, abused its discretion or is not otherwise in accordance with applicable law



D. = The NRC Staff Mis-Characterizes “Materiality” Standard of Section 40.9(a).

NRC Staff proposes a novel standard of materiality’ that deviates from established
federal law standards of materiality'® to the effect that information is material if a reasonably
prudent decisionmaker would consider it important in making a licensing decision.'’

E. The Board Properly Accepted Permissibly Responsive Arguments.

NRC Staff argues that the Board should have limited its ruling on the facts pled in the
initial Reference Petition.'? The Board specifically evaluated these arguments and found that all
of Intervenors responses were proper responsés to the legal, llogical and factual argiments
presented by the answers, no new issues were raised, and that the late-filing criteria of
§2.309¢)(£)(2) did not apply.” The Board’s ruling on this was well-reasoned and supported by
cited cases that were on point and such is not reversible error.

F. The Board Properly Accepted Intervenors’ Logical Fact Based Arguments.

NRC Staff argues that it was error for the Board to find that the Petitioners had satisfied

the contenﬁon pleading requirements.'® The NRC Staff has failed to allege that such error, if

any, was reversible. Because there is ample legal support for the Board’s acceptance of

— none of which is shown by Applicant.

? NRC Staff at 10.

' Rules for establishing materiality under federal law are well-established by the Supreme Court under
the securities laws, see TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438 (1976), (“[a]n omitted
fact is material if there is a substantial likelihood that a reasonable shareholder would consider it
important in deciding how to vote,” and “there must be a substantial likelihood that the disclosure of
the omitted fact would have been viewed by the reasonable investor as having significantly altered
the ‘total mix’ of information made available”; see also Basic Inc. v. Levinson, 485 US 224, 231-
232 (1988).

" In this instance, the ‘decisionmaker’ is both the licensing authority as well as the public when making a
decision as to whether to file for intervention. See LBP-09-01 at 25, footnote 85.

"> NRC Briefat 11.

13 See LBP-09-01 at 22 (footnote 73) and at 26 (footnote 88).

"' NRC Staff Brief at 12-13.




Intervenors’ logical fact based argument, the Board did not abuse its discretion and its findings
were in accordance with applicable laws.">

G. 1998 NRC Approval Under Section 40.46 of Stock Transfer Does Not Preclude
Foreign Ownership Issues in This Proceeding,

NRC Staff argues without legal citation that because the change of ownership associated
with Cameco’s acquisition of Applicant was previously accepted by the NRC Staff in 1998 under
Section 40.46, “the Board engages in an unwarranted reconsideration of the NRC’s past
regulatory approval of Cameco’s controlling interest in CBR.”'® The 1998 transfer occurred
after Cameco had already acquired about 1/3 of Applicant’s common stock in its 1995/1996
purchase of Geomex. Under Commission precedent,'” Cameco should have disclosed that
purchase because such a large shareholding carries with it substantial sharcholder rights that
were under foreign control. In any case, when it was time for Cameco to acquire Uranerz, USA,
Inc. as the second stage of the planned ‘creeping acquisition’, the NRC Staff was informed and,
in reliance on Mr. Collings’ May 13, 1998 representations, NRC Staff approved the stock.
transfer.'® ’

There was no analysis of inimicality in 1998 demonstrated by either Applicant or NRC

Staff. The 1998 Collings letter does disclose the prior purchase of 1/3 of Applicant in

\

'* Fansteel, Inc. (Muskogee, Oklahoma Site), CLI-03-13, 58 NRC 195, 203 (2003). See also

Duke Energy Corp. Inc. (Oconee Nuclear Station, Units 1, 2, and 3), CLI-99-11, 49 NRC 328,

342 (1999) (Expert support is not required for admission of a contention; a fact-based argument

may be sufficient on its own.).

' NRC Staff Brief at 18-19.

' Such as that related to AEA Section 103d rulings discussed in Petitioners Brief re: Misc. Contention K
(Renewal) (January 21, 2009), Cameco at least would have been aware of Commission precedent because
an ex-Commissioner James Curtiss was its lawyer and serves on its Board of Directors and would have
been familiar with such precedent and presumably conveyed his advice and recommendations based
thereon.

'8 See NRC Staff Brief at 19, footnote 78 (emphasis added).




1995/1996, does not staté the impacts of foreign ownership .of_ 90% of Applicant’s stock, the
identity of Cameco. »exelcutiv,es based in Canada having authbrit&: over the management of
Appliéant or the extent to which records related to the mine or Applicant would be kept outside
the United States, whether decisions relate;d to Abpiicant would be made outside the United
States and whether the United Stétes regulators would have jurisdiction over persons and records
located outside the United States. All of the foregoing issues is material in that a reasonably
prudent licensing decisionmaker would consider it important in making a licensing decision and
the public would consider important in deciding whether to oppose. A Section 40.46 approval
(such as that given by the NRC Staff in 1998) is only as good as the quality of the information

upon which such approval is based. The Regulation refers to “after securing full information”

which is an admonishment both to the NRC Staff and also a statement of the level and quality of
information which must be disclosed .to support a valid approval. Because the 1998 disclosure
failed to provide ‘full information’ to the NRC Staff, the 1998 approval is not dispositive,
binding or even relevant to this proceeding.

Finally, without citation and completely contrary to Section 40.32(d), NRC Staff
proposes a new standard, that in light of the 1998 approval, “Petitioners need to have alleged
something more...than the sheer fact of CBR’s foreign ownership in order to present a claim of

inimicality.”"

1 1d. at 19; NRC Staff continues its argument that if Petitioners are able to raise inimicality issues, “it
would have the inevitable effect of improperly disregarding the NRC’s prior approval — a decision the
Board is not entitled to make without cause” with comparison to Virginia Electric and Power Co. (North
Anna Nuclear Power Station, Units 1 and 2), ALAB-584, 11 NRC 451, 463-65 (1980). Nothing in that
case supports NRC Staff’s proposition but rather the case stands for the proposition that the Commission
will not stay proceedings when it had already decided at the level of the Commission itself that in
proceedings of similar type as the one at issue need not be stayed.




H. This License Renewal Conveys Key Legal Rights Enabling Export Under Part 110
by a Licensed Exporter.

NRC Staff argues that inimicality considerations are not pertinent because export of the
uranium mined at the proposed North Trend facility would not be authorized by the license
amendment.?’ Applicant actually proposes to export uranium mined at its North Trend facility
and possessed under License SUA-1534, as proposed to be amended, by shipping such uranium
as an authorized ‘supplier’ via an export shipper which has an Export License under Part 110.**
The Applicant tells the shipper where to ship the Uranium and when to pick it up. The shipper
does not have title to the Uranium that it ships. The expo\rt shipper would not be alloweél to pick
up the Uranium from a person that did not possess a valid source materials license and, in fact,
the export shipper is required to update the NRC Staff as to the idelntity of its supplier customers.
All this means that the License amendment at issue in this proceeding conveys the legal rights of
possession and use of the Uranium which is a precursor to the export shipment of the uranium
under an export license.

NRC Staff cites Curators of the University of Missouri for a creative new proposition, not

found in the case itself or in the AEA, that inimicality issues are not cognizable unless risks to

- common defense and security directly flow from the actions or matters sought to be licensed.*?

In Curators of Univ. of Missouri, the intervenors complained of a series of hypothetical events

that were so attenuated from reality that the board found that they were not within the scope of

2 NRC Brief at 13.
2! See NRC Staff Brief at 14, footnote 59.
22 NRC Brief at 13-14.



the proceeding.”® First, Curators of Univ. of Missouri was a pre-9/11 case that involved license

amendments to conduct certain research which was itself many steps removed from even the

possibility of nuclear proliferation.* As noted by the Board, Curators of Univ. of Missouri is

highly distinguishable because-of there are not multiple rounds of research intervening between
this proceeding and any export proceeding, nor are such transfers speculative as Applicant stated
that export licenses have been obtained for its Uranium in the past and it appears that this will

continue into the future.®* For the foregoing reasons, Curators of Univ. of Missouri may not be

relied on for the purposes and to the extent relied upon by NRC Staff in any persuasive way.

NRC Staff also cites®® to dicta in a footnote in a 27 year-old Commission decision, Kerr-

McGee Corporation (West Chicago Rare Ea(r\ths Facility), CLI-82-2, 15 NRC 232, 238 n.3 (1982),

which says:

In granting this and subsequent amendments to Kerr-McGee's 10 CFR Part 40
license, NRC regulations require that the NRC staff consider if: [reciting Section
40.32]. It should be noted, however, that in this instance, which involves no
concern over import or export of nuclear materials, common defense and security
considerations under section 40.32(d) are not implicated.?’

First, NRC Staff mischaracterizes this isolated dicta in a footnote from long ago as if it
represents a long-standing and often applied Commission principle.®® In McGee, there was
absolutely zero concern about import or export of nuclear materials, the inimicality

considerations were not implicated. Such is not our case because Intervenors have asserted a

2 Curators of the University of Missouri, CLI-95-1, 41 NRC 71, 165 (1995) (“purely speculative
grounds™).

By

%> LBP-09-01 at 32-34.

 NRC Brief at 15.

2T Kerr-McGee Corporation (West Chicago Rare Earths Facility), CLI-82-2, 15 NRC 232,238 n.3
(1982). ) ) .

2 NRC Brief at 13-14.




substantial concern about Applicant’s export of source material. Further, there is no meaningful
opportunity to intervene in a Part 110 export licensing proceeding; therefore, due process
militates against excluding these issues from this proceeding.?

H

L. NRC Staff Does Not Appeal or Question Board’s Recommendation That
Commission Order Subpart G Procedures Applied In this Proceeding.

Notably, unlike Applicant in its Notice of Appeal and Brief, the NRC Staff does not seek
to appeal or question the Board’s recommendation that the Commission order Subpart G

procedures in this proceeding.

CONCLUSION

For all the foregoing reasons, the Commission should refuse to review the Board’s
decision in LBP-09-01 and deny NRC Staff’s appeal.
Dated this 17th day of December, 2008.
| Respectfully submitted,

/s/ - signed electronically

DAVID FRANKEL

Attorney for Consolidated Petitioners
PO Box 3014

Pine Ridge, SD 57770

308-430-8160
Arm.legal@gmail.com

¥ See discussion in LBP-09-01 at 30 and 33-34.
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