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INTERVENORS' RESPONSE TO APPLICANT AND NRC STAFF RE:
. MISC. CONTENTION K - FOREIGN OWNERSHIP

Pursuant to LBP-08-24, as amended by the Board's December 9, 2008

Order, as described in Paragraph C at page 3 of the Board's Initial Scheduling

Order dated January 8, 2009, Intervenors (formerly Consolidated Petitioners in

this matter) hereby submit this Response to Applicant and NRC Staff concerning

Misc. Contention K.

INTRODUCTION

In LBP-08-24, the Board admitted Petitioners' Miscellaneous Contention

K as it pertains to foreign ownership: lack of authority of the NRC to issue a

source materials license to a US corporation which is 100% owned, controlled

and dominatedby foreign interests.' The Board found the need to make two legal

determinations:. (1) whether there is an absolute prohibition on foreign ownership

under the Atomic Energy Act of 1954, as amended (the "AEA"); and (2) if there

is no absolute prohibition, whether the issuance or renewal of a source materials

LBP-08-24 at 70-75.



license to a foreign-owned company would be inimical to the US national interest,

the common defense.and security ("CD&S"), or the health and safety of the

public ("PH&S").
2

The minimum burden for Applicant to meet is to show by a

"preponderance" that the NRC is authorized to issue a source material license to a

foreign-owned company and that the issuance of the renewal of SUA- 1549 is in

furtherance of the US national interest, not inimical to CD&S and not inimical to

PH&S. See Florida Power & Light Co. (St. Lucie Plant, Unit No. 2), 14 NRC

1167, LBP-81-58 (1981); 1981 NRC Lexis 13, 17 ("the ultimate burden of

persuasion rests with Applicant, who seeks a licensing order".) See also Siegel v.

Atomic Energy Commission, 400 F.2d 778, 784 (DC Cir. 1968) ("applicant for a

license should bear the burden of proving the security.") In light of the nuclear

security concerns presented by foreign ownership and control of radiological

materials, Petitioners respectfully submit that the burden for Applicant when

national security concerns are implicated should be raised to a showing of "clear

and convincing". 3 The lower standard of a preponderance is appropriate for most

adjudications involving property rights.4 The Board has the authority to apply the

higher standard of "clear and convincing." 5

2 Id at 71, 73.
3 See, e.g., In Re: Barach, __ F.3d ; Slip. Op. 06-0833 at 7 (1st Cir. August
28, 2008) ci Vigilantes, Inc. v. U.S. Dep't of Labor, 968 F.2d 1412, 1416 (1st
Cir. 1992) (dealing with debarment from federal procurement).
4 Id. citing Virgilantes.
5 See, e.g., Koden v. U.S. Department of Justice, 564 F.2d 228 (7th Cir. 1977),
cited in In Re: Barach at 8-9 (Immigration and Naturalization service applied
higher 'clear and convincing' standard to debarment "on policy grounds,
reasoning that 'more than a mere preponderance of the evidence should be 2



Under either standard, Applicant is unable to meet its burden because there

is no section of the AEA that authorizes the issuance of licenses to foreign

persons. Applicant's argues that there is no prohibition in the AEA and therefore,

it must be allowed. Such argument is syllogistic and dangerous in light of the

nuclear threats. The only reasonable construction of the AEA is that if there is no

express authority to grant a license, such authority may not be implied. The

generalized denials of the Applicant and the NRC Staff do not help Applicant

meet its burden. In any case, neither the Applicant nor the NRC Staff point to any

authority in the AEA for issuing a source materials license to a foreign-owned and

controlled entity.

RESPONSE

A. Responses to Applicant.

Applicant's entire argument on Misc. Contention K can be summarized as

"the statutory and regulatory provisions referenced... in LBP-08-24 are not

applicable to Crow Butte's current operations Accordingly, there is no prohibition

on ultimate foreign ownership of Crow Butte." 6 However, as Applicant is quick to

point out in its Motion for Summary Disposition of Misc. Contention G, in order

to prevail a party must provide more than "mere allegations or denials," but must

set forth specific facts. 7 "Bare assertions or general denials are not sufficient.8 As

detailed below, Applicant has failed to provide any substantial facts in its favor more

than bare assertions and general denials and, accordingly, Applicant has failed to

required to deprive an attorney of his right to practice his profession."')

6 Applicant Brief at 1.
7 Applicant's Motion re: Summ. Disp. Misc. Contention G, at 3; Advanced
Medical Systems, Inc., CLI-93-22, 38 NRC 98, 102 (1993).
' Id. 3



meet its burden of persuasion and Intervenors should prevail on

Misc. Contention K.

1. The December 16, 2008 Amendment. Applicant makes much of its

December 16, 2008 amendment to the LRA which makes certain statements about

the ownership of Applicant.9 A careful reading of the language makes clear that

Applicant continues to evade a direct admission in the LRA that Cameco

Corporation is the ultimate parent through ownership and control of a subsidiary

company. Instead, the December 16, 2008 amendment states, in essence, that

Applicant is owned by a corporation which is held by Cameco Corporation. For

some reason, Applicant chose to use the word "held" instead of the word "owned"

when amending the LRA to make the required disclosures (referred to in Misc.

Contention G in this matter). Given that there has been so much litigation over

disclosure issues, why has Applicant chosen to complicate matters by not stating in

the amendment that Applicant is owned by a corporation which is owned by Cameco

Corporation. Why the use of the word "held"? This indicates that there is

something else going on which is not being disclosed, i.e., further concealment.

2. Correction of Applicant Mis-Characterizations.

(a) US Shareholdings of Cameco. Applicant represents that

"total US shareholdings in Cameco are 52%. Canadian ownership accounts for

39% of outstanding shares."' 0 First, the citizenship of owners of the remaining

9% is not referenced. Further, such a statement is either incorrect, misleading or

an admission of Cameco's violation of applicable Canadian law as well as

9 Applicant Brief at 3.
10 Applicant Brief at 3. 4



Cameco's own corporate charter which require that no more than twenty-five

percent (25%) of Cameco be owned by non-Canadians.'

More likely, the foregoing percentages are distorted and exaggerated due to

the fact that many shareholders of public corporations hold stock in "street name"

which usually is in the name of US and New York based brokers but does not

indicate the citizenship of the shareholder. It should not be difficult for the Board

to ascertain the true facts - the 2007 Cameco Annual Report states at p. 137 that:

The Canadian registrar and transfer agent for the Company'
common shares... is CIBC Mellon Trust Company through its
offices at 320 Bay Street, P.O. Box 1, Toronto, Ontario M5H 4A6.
The US registrar and transfer agent for the Company's common
shares is Mellon Investor Services LLC through its offices at 29
Jersey City, New Jersey, 07310.

Therefore, it should be a simple matter for the Board to contact the Canadian and

US registrar/transfer agents of Cameco Corporation common shares to ascertain

the percentage of shareholdings owned by United States persons. Since this is an

'on the merits' phase of this proceeding on Misc. Contention K, Intervenors

respectfully request that the Board ascertain the correct information as to US

shareholdings.

(b) Mis-Statement of Applicable Legal Test. Neither Applicant's

shorthand of "common defense or security,,' 2 nor its omission of the "health and

See Cameco 2007 Annual Information Statement dated March 28, 2008 at p.6,
and 132-133 (ML081570141) ("2007 Cameco Annual Report") (non-resident
share ownership limits are 15% per individual, and 25% in the aggregate for non-
Canadians.); Eldorado Nuclear Limited Reorganization and Divestiture Act., S.C.
1988, c. 41 (pertaining to the privatization of Canada's uranium companies and
the resulting creation of Cameco).
12 Applicant's Brief at 4, 8. 5



safety of the public" element 3 of the legal analysis should be tolerated. There are

clearly at least two parts to the legal analysis concerning inimicality: (1) Common

Defense and Security ("CD&S"), and (2) Health and Safety of the Public

("PH&S").' 4 Because Applicant's analysis of the CD&S factors consist of bare

assertions and general denials15 and it omits any discussion of the PH&S factors,

Applicant has failed to meet its burden.

(c) Mis-Statement of the Board's Ruling Concerning Petitioners

Hyde and McIntosh. At page 18 of LBP-08-24, the Board ruled against standing

for Petitioners Hyde and McIntosh (without regard to Misc. Contention K, but

with regard to their personal circumstances):

Petitioners Dayton 0. Hyde and Bruce McIntosh do not claim any
actual or threatened cognizable injury attributable to Crow Butte's
licensed ISL uranium mining operations, and so we deny standing
for them.'

6

Applicant characterizes this standing ruling concerning Messrs. Hyde and

McIntosh as follows:

'3 Applicant's Brief at 7-8.
"4 10 C.F.R. §40.32(d); see also NRDC v. NRC, 647 F.2d 1345, 1364 (D.C. Cir.
1981).
15 Applicant argues "because the ultimate foreign ownership of Crow Butte does
implicate 10 C.F.R. § 40.32(d), the Board should also find that the foreign
ownership of the Applicant does not have an impact.on orendanger the common
defense or security.") Applicant Brief at 4. Applicant fails to statethe reasoning
behind these conclusions and, accordingly, is entirely unpersuasive. See also p.7
"The common defense and security
considerations are not pertinent here," and at p. 8 "Crow Butte, regardless of its
foreign ownership, will not impact or endanger the common defense or security of
the United States because it is not importing or exporting nuclear materials.
Therefore, renewal of Crow Butte's license does not implicate the common defense
and security considerations of 10 C.F.R. § 40.32(d)."

16 LBP-08-24 at 18. 6



But here, the Board found that the alleged injuries based on foreign
ownership of Crow Butte (Hyde Aff. at T7) did not support the
particularized showing of harm needed to support an injury-in-fact.
LBP-08-24, at 18."

A simple comparison between the Board's ruling and the characterization thereof

requires a conclusion that Applicant has mis-characterized the Board's ruling to

buttress its arguments. This is not the first time that Applicant has mis-

characterized a licensing board.' 8

3. Applicant's Legal Analysis Is Incomplete and Unpersuasive. As

discussed above, Applicant's legal analysis fails to include the PH&S factors of

Section 40.32(d), a proper analysis of AEA Section 62 or any reference to AEA

Section 69. AEA Section 62 provides that:

Unless authorized by a general or specific license issued by the
Commission, which the Commission is authorized to issue, no
person may transfer or receive in interstate commerce, transfer,
deliver, receive possession of or title to, or import into or export
from the United States any source material after removal from its
place of deposit in nature.... (Emphasis added.)' 9

AEA Section 69 provides:

The Commission shall not license any person to transfer or deliver,
receive possession of or title to, or import into or export from the

7 Applicant's Brief at 4, footnote 3.
'8 See LBP-09-01 at 4, footnote 7 ("[w]e note as well Applicant's reference to
"the Board's apparent decision to consider the ownership of Crow Butte to be an
issue within the scope of this narrow license amendment proceeding."... [W]e
cannot commend its characterization .... Our decision herein.. .is the first we make
on these issues, and we make it only after careful consideration of the arguments
of all parties. We caution Applicant and all parties to use care in characterizing
not only any Licensing Board actions, but also those of any other parties, in the
interest of civility and the most effective progress through the course of this legal
proceeding. (Internal citations omitted).
'" 42 USC §2092. 7



United States any source material if, in the opinion of the
Commission, the issuance ofa license to such person for such
purpose would be inimical to the common defense and security or
the health and safety of the public. (Emphasis added.) 20

When AEA Section 62 states "which the Commission is authorized to issue" that

phrase modifies the preceding "general or specific license issued by the

Commission" which is to say that unless the license is in the US National Interest

and is not inimical to CD&S or PH&S, the Commission is not authorized to issue

it and, therefore, Applicant would not satisfy AEA Section 62 due to foreign

ownership, domination and control. AEA Section 69 clearly applies to the

licensing of source materials license SUA- 1534 at issue in this proceeding and

expressly implicates the inimicality test contrary to Applicant's unsupported

assertions to the contrary. 21

4. Applicant Admits Source Materials Pose Some Risk But Suffers

From Pre-9/l I Assumptions Concerning Nuclear Security. Applicant describes

one reason why foreign ownership is a concern under AEA Section 103d

concerning production and utilization facilities, "[t]hese facilities handle special

nuclear material (i.e., enriched material) and therefore pose a greater risk of

criticality or diversion." (Emphasis added.)22 Intervenors concur that special

nuclear material poses a "greater" risk than source material; however, Intervenors

have expressed several examples of the increasing need to focus on the "lesser" but

still substantial and meaningful risk posed by source material.

20 42 USC §2099.
21 See Applicant Brief at 8.
22 Applicant Brief at 5.

8



Source material has a lower level of radioactivity prior to enrichment but it is

the first step on the Path to the Bomb. Indeed, recent news reports have

highlighted a possible shortage of Yellowcake Uranium in Iran which was

rebuffed by Iranian envoy Mahmoud Mehdi Soltani said who made reference to

three new uranium deposits found in Iran in 2006.23 This indicates that the

technology possessed by Applicant would be useful to Iran in connection with its

nuclear power and suspected nuclear weapons program because such uranium

mining technology could be diverted to Iran and used to facilitate the mining of its

domestic uranium deposits. Indeed, the Ion Exchange Columns used by Applicant

are listed on the IAEA Trigger List. 24 As a result, in light of the fast changing

playing-field of nuclear security, it is wholly inappropriate to base any decision on

Applicant's pre-9/11 assumptions.

The concerns of nuclear security25 are now paramount in the post-9/l 1,

post A.Q. Kahn nuclear proliferation. The immediate detection and prevention of

any form of nuclear threat is required to maintain our national security. These are

described by the International Atomic Energy Agency ("IAEA") as well as US

23 See "Iran Denies Uranium Yellowcake Shortage" (Washington Post, January

30, 2009) found at http://gsn.iiti.org/gsn/nw 20090130 7747.php
24 See Section 5.6 and 5.6.6 and 5.6.7 of IAEA INFCIRC/254/Rev.8/Partl

"Communications Received from Certain Member States Regarding Guidelines
for the Export of Nuclear Material, Equipment and Technology," Annex B
(February 2006) at 33-36.
25 "Nuclear Security" means "the prevention and detection of, and response to,
theft, sabotage, unauthorized access, illegal transfer or other malicious acts
involving nuclear material, other radioactive substances or their associated.
facilities," A. Nilsson, IAEA, footnote 78 in Petitioners Brief re: Misc. Contention
K (January 21, 2009), at 9. 9



National Nuclear Security Administration ("NNSA"):

IAEA:

1. Acquisition by non--State actors or State actors of nuclear
material for an improvised nuclear explosive device or an
existing device.

2. Acquisition of radioactive material to construct a radiological
dispersal device ("RDD" or "Dirty Bomb")

3. Sabotage of installations, locations or transport for dispersal of
radioactivity.

26

NNSA:

One of the gravest threats the United States and the international
community face is the possibility that terrorists or rogue, nations
will acquire nuclear weapons or other weapons of mass destruction
(WMD). Their continued pursuit of these weapons, along with
related technologies, equipment, and expertise, increases the
urgency of NNSA's efforts to:

* Detect nuclear and radiological materials, and WMD-related

equipment;
* Secure vulnerable nuclear weapons and weapons-usable

nuclear and radiological materials;
* Dispose of surplus weapons-usable nuclear and radiological

materials.

NNSA, through its Office of Defense Nuclear Nonproliferation,
works closely with a wide range of international partners, key U.S.
federal agencies, the U.S. national laboratories, and the private
sector to detect, secure, and dispose of dangerous nuclear and
radiological material, and related WMD technology and
expertise.27

It is clear that detection is facilitated by full and complete disclosures concerning

foreign ownership. Therefore mere compliance with the Non-Proliferation Treaty

("NPT"), or the fact that an activity does not violate the NPT, does not in and of

26 Id. at 3.
27 http://nnsa.energy.giov/nuclear nonproli feration/index.htm 10



itself mean that the concerns of nuclear security have been satisfied or even that a

proper analysis has been done. Applicant argues that "Canada's non-proliferation

credentials and its important foreign policy relationship with the United States

cannot be seriously questioned." 28 Applicant points out that in 1972, Canada was

the first country to bring into force a comprehensive safeguards agreement with the

IAEA pursuant to the NPT.29

However, Applicant fails to mention that it was Canada's gift of a research

reactor that gave India thetechnology used to create the plutonium it fashioned

into an atomic bomb to become a nuclear power in 1974 - in one of the worst

cases of nuclear proliferation the world has ever known. 30 It is not for us to try

Canada for its activities that led to proliferation. This does provide at least one

example that shows why mere compliance with the NPT does not ensure

satisfaction of the inimicality test.

The NNSA has issued a report entitled "International Safeguards:

Challenges and Opportunities for the 21 " Century."31 It states that "the lessons of

Iraq, Iran, North Korea, and Libya suggest that safeguards, to be effective, must also

succeed in detecting or investigating undeclared nuclear activities, including certain

weaponization and illicit procurement activities that may indicate noncompliance."

Intervenors respectfully suggest that in order to succeed in detecting and

investigating undeclared nuclear activities both: (1) foreign ownership and control

must be disclosed in all source materials license applications; and (2) foreign

28 Applicant's Brief at 10,
29 Id.
30 See Uranium: A Discussion Guide - Questions'and Answers, Section B.6 at

http://www.ccnr.org/nfb uranium O.html
31 At-http:/!nnsa. energy. gov/nucl ear nonproliferation/nuclear safeguards.htm 11



ownership, control and domination of an applicant should be found to be inimical

to CD&S and PH&S in all cases.

Applicant argues, that in the absence of unusual circumstances, the

Commission need not look beyond non-proliferation safeguards in determining

whether the CD&S standard is met. 32 The NRDC v. NRC case involved a.

challenge seeking consideration of the impacts on people living in the foreign

country that was the recipient of a reactor export. That Court noted that

The NRC may not reject, to a fault, any and all posited "unusual
circumstances." Such categorical repudiation would likely constitute
an abuse of discretion which a court would refuse to uphold.33

Therefore, NRDC v. NRC is distinguishable because it related to whether CD&S

applied to people in a foreign country; in this case, we are saying that CD&S

factors are to be applied to people in the United States with respect to impacts

from foreign ownership of Applicant. Further, NRC may not reject 'unusual

circumstances' posited by Intervenors which are present in this case and which

result in proliferation risks as described herein and in the Brief re: Misc.

Contention K filed by Petitioners/Intervenors on January 21, 2009.

5. The 1998 Belated Filing Under Section 40.46 Is Irrelevant to This

Proceeding. Applicant puts great weight on the belated 1998 notification to the

NRC Staff under Section 40.46.34 The 1998 transfer occurred after Cameco had

already acquired just under 1/3 of Applicant's common stock in its 1995/1996

32 Applicant Brief at 9, ctn NRDC v. NRC, 647 F.2d 1345, 1363 (D.C. Cir.

1981).
33 Id. at 1363, footnote 91.
34 Applicant Brief at 6. 12



purchase of Geomex. Under Commission precedent,35 Cameco should have

disclosed the 1995/1996 purchase of just under 1/3 of the common stock because

such a large shareholding carries with it substantial shareholder rights that were

under foreign control. In any case, when it was proposed that Cameco acquire

Uranerz, USA, Inc. as the second stage of the planned 'creeping acquisition', Mr.

Collings sent his May 13, 1998 letter notifying the NRC Staff of the proposed

stock sale and representing to the NRC Staff that it will maintain the same

functional organization structure, responsibilities and qualifications as those

currently in place.a the Crow Butte facility.... In addition, there are no

planned changes in organization, facility location, equipment, current

operating and emergency procedures, or personnel, as a result of this change

in ownership. 36 There is no analysis of inimicality in 1998 demonstrated by

either Applicant or NRC Staff The May 13,. 1998 letter does not state the

impacts of foreign ownership of 90% of Applicant's stock, the identity of Cameco

executives based in Canada having authority over themanagement of Applicant

or the extent to which records related to the mine or Applicant would be kept

outside the United States, whether decisions related to Applicant would be made

outside the United States and whether the United States regulators would have

jurisdiction over persons and records located outside the United States. 37 All of

35 Such as that related to AEA Section 103d rulings discussed in Petitioners Brief
re: Misc. Contention K (January 21, 2009), Cameco at least would have been
aware of Commission precedent because an ex-Commissioner James Curtiss was
its lawyer and serves on its Board of Directors.
36 See NRC Staff Brief at 8-9, footnote 40 (emphasis added).
37 The curious timing is that the license renewal application for 1998-2008 was
filed in 1997 and later in 1998, the Section 40.46 notification was filed re: the 13



the foregoing issues is material in that a reasonably prudent licensing

decisionmaker would consider it important in making a licensing decision and the

public would consider important in deciding whether to oppose.

A Section 40.46 approval (such as that given by the NRC Staff in 1998) is

only as good as the quality of the information upon which such approval is based.

The Regulation refers to "after securing full information" which is an

admonishment both to the NRC Staff and also a statement of the level and quality

of information which must be disclosed to support a valid approval. Because the

1998 disclosure failed to provide 'full information' to the NRC Staff, the 1998

approval is not dispositive, binding or even relevant to this proceeding.

6. Evidence of Other Foreign Owned Licensees Is Irrelevant. Just

because other licensing boards have failed to identify this issue or perhaps other

companies have come forward with effective negation action plans to demonstrate

lack of inimicality on CD&S and PH&S. In either case, the other foreign owned

licensees discussed by Applicant38 are irrelevant to this proceeding. Further, even

if relevant, such other licenses are parts of other proceedings and have no

precedential effect in this proceeding.

Uranerz stock purchase. It is likely that there was never a proper inimicality
review under Section 40.32(d) in 1997/1998 because the license renewal
application had already been accepted and reviewed by the NRC Staff prior to the
disclosure of the foreign ownership and control and there were no public
intervenors at that time. By that measure, Applicant's concealment of its foreign
ownership was extremely effective to delay public knowledge of and opposition
to the foreign ownership.

38 Applicant Brief at 6. 14



7. This License Renewal Conveys Key Legal Rights Enabling Export

Under Part 110 by a Licensed Exporter. Applicant bases its argument that

issuance of a license to Applicant is not inimical on the theory that CD&S

considerations are not pertinent because Applicant does not propose to export the

uranium mined at its facility as part of the license renewal application. 39 A truer

statement would be that Applicant proposes to export the uranium mined at its

facility and possessed under License SUA-1534, which is the subject of this

proceeding, by shipping such uranium as an authorized 'supplier' via an export

shipper which has an Export License under Part 110. The Applicant tells the

shipper where to ship the Uranium and when to pick it up. The shipper does not

have title to the Uranium that it ships. The export shipper would not be allowed

to pick up the Uranium from a person that did not possess a valid source materials

license and, in fact, the export shipper is required to update the NRC Staff as to

the identity of its supplier customers. All this means that the License renewal at

issue in this proceeding conveys the legal rights of possession and use of the

Uranium which is a precursor to the export shipment of the uranium under an

export license. It makes no difference that Applicant itself is not the export

shipper because the Uranium is exported pursuant to its instructions which is a

'use' that would be illegal in the absence of an effective source materials license.

Applicant and the NRC Staff cite to dicta in a footnote in a 27 year-old

Commission decision, Kerr-McGee Corporation (West Chicago Rare Earths

Facility), CLI-82-2, 15 NRC 232, 238 n.3 (1982), to support the proposition that:

The Commission has recognized in previous Part 40 licensing

39 Applicant Brief at 7. 15



proceedings that, where the renewal does not involve the import or
export of nuclear materials, the common defense and security
considerations of 10 C.F.R. § 40.32(d) are not implicated..4'

This footnote 3 actually says:

In granting this and subsequent amendments to Kerr-McGee's 10
CFR Part 40 license, NRC regulations require that the NRC staff
consider if: [reciting Section 40.32]. It should be noted, however,
that in this instance, which involves no concern over import or
export of nuclear materials, common defense and security
considerations under section 40.32(d) are not implicated. 4'

First, Applicant mischaracterizes this isolated dicta in a footnote from long ago as

if it represented a long-standing and often applied Commission principle

("Commission has recognized in previous Part 40 licensing proceedings... 1,)42 A

truer version would be that in Commission proceedings in that one license,

although Section 40.32 needs to be considered and applied, where there was

absolutely zero concern about import or export of nuclear materials, the CD&S

considerations were not implicated. Such is not our case. Intervenors have

asserted a substantial concern about export of source material at the instruction of

Applicant. There is no meaningful opportunity to intervene in a Part 110 export

licensing proceeding.
43

8. Furtherance of US National Interest. AEA Section 2012(a)

provides that source material must be regulated in the national interest.44

Applicant argues that:

As a legal matter, there is no statutory or regulatory requirement that an
applicant demonstrate, any particular benefit (local, domestic, or other

40 Applicant Brief at 7.
41 Kerr-McGee Corporation (West Chicago Rare Earths Facility), CLI-82-2, 15

NRC 232, 238 n.3 (1982).
42 Applciant Brief at 7.
43 See discussion in LBP-09-01 at 30 and 33-34.
44 AEA Section 2012(a), (c)(d)(e); 42 USC §2012. 16



benefit) from a license amendment. Tennessee Valley Authority (Sequoyah
Nuclear Plant, Units 1 & 2: Watts Bar Nuclear Plant, Unit 1), LBP-02-14,
56 NRC 15, 35 (2002).45

Applicant cites Tennessee Valley Authority as persuasive and controlling even

though it is a reactor case under AEA 103d which Applicant has argued so hard

against applying in this proceeding. Further, the case stands for a slightly

different proposition than that for which it was cited by Applicant. In fact, the

case did not have anything to do with any requirement of demonstrating a benefit

to the US national interest. Rather, the case dealt with a safety benefit-cost

analysis in connection with the safety determinations that were under the AEA

and not under NEPA (which requires certain economic cost-benefit analyses in

determining a 'no action' alternative). The safety benefit-cost analysis was not

required because NRC is required to make the reactor achieve the same level of

safety despite whatever the need is for the power plant may be (indispensable to

dispensable). This is clearly not the same as identifying what benefit if any there

is in the US national interest to support the NRC's underlying regulatory authority

under the AEA to issue licenses. If there is no benefit to the US national interest,

then the NRC never gets to the point of doing cost-benefit analyses concerning a

proposed activity. To further distinguish it, the Tennessee Valley Authority case

was a license amendment case, not a license issuance or license renewal such as

in this proceeding.

9. Benefits Asserted by Applicant Are Nominal. In support of its

benefit to the US national interest, Applicant suggests that:

45 Applicant Brief at 11. 17



1) Cameco is the leading US producer of uranium; vast majority of all US
produced uranium since 2000

2) Cameco largest supplier of uranium to US utilities
3) Half of Cameco global sales were to US customers
4) Cameco supplied about 32% of all US uranium requirements in 2007
5) Uranium accounts for 5% of all US electricity generated
6) Cameco part of the Russian HEU Agreement
7) Substantial benefits to US citizens who work for the mine or who benefit

from local or state taxes of US$1.4 million; total payroll is US$2.5 million
and local purchasing of US$6.5 million.46

Intervenors respectfully suggest that such benefits are nominal. Item I actually

counts against Applicant's arguments because Cameco, being foreign owned, and

being the leading US producer of uranium and having the vast majority of all US

produced Uranium since 2000, is a national security risk to the United States due

to the concentration of the US uranium industry in foreign hands.

Further, the modest financial benefits of US$10 million pale in

comparison to the size of Cameco itself. As of December 31, 2007, Cameco had

a net worth of $CDN 2.7 billion; Revenue of CDN$2.3 billion, Expenses of

CDN$1.8 billion, Net Earnings for 2007 of CDN$416 million; Revenue from the

US: $1,035,300,000; Revenue from Kyrgystan $225,000,000; Revenue from

Canada $610,700,000 domestic and $258,800,000 'export'; Assets Canada

$3,894,000,000; US $242,500,000; Kyrgystan $577,700,000, Mongolia

$247,600,000, Europe 275,800,000 and Kazakhstan 1 33,800,000.47

Accordingly, these nominal benefits provided by Cameco's ownership of

Applicant (many of which would be provided no matter who was owner of

46 Applicant's Brief at 11-14.
47 2007 Financials - at
http://www.caiieco.com/invcstors/financial reporting/annual rcports/2007/
incorporated by reference in 2007 Annual Report at p137 thereof. 18



Applicant) do not support an argument that Cameco's ownership of Applicant is

somehow in the US national interest.

B. Responses to NRC Staff.

1. NRC Staff Admits CD&S Issues Are Connected to This

Proceeding. The NRC Staff states that the CD&S issues are not "directly

connected" with the instant license renewal proceeding, and as such, are not

cognizable in this proceeding. 48 First, by saying that the CD&S issues are not

directly connected, NRC Staff admits that the issues are connected, albeit

indirectly. See the discussion in Section A.7 above concerning export of

Applicant's uranium under SUA-1534. This also responds to NRC Staff Brief at

9-10.

2. NRC Staff's Reliance on Curators of Univ. of Missouri and

on Kerr-McGee Corp. is Misplaced. NRC Staff relies on Curators of the

University of Missouri for the proposition that CD&S issues are not cognizable in

this proceeding. 49 In Curators of Univ. of Missouri, the intervenors complained

of a series of hypothetical events that were so attenuated from reality that the

board found that they were not within the scope of the proceeding.5" First,

Curators of Univ. of Missouri was a pre-9/11 case that involved license

amendments to conduct certain research which was itself many steps removed

48 NRC Brief at 1, at 9-10, ctn Curators of the University of Missouri, CLI-95-
1, 41 NRC 71, 165 (1995).

49 NRC Brief at 1.
50 Curators of the University of Missouri, CLI-95-1, 41 NRC 71, 165 (1995)
("purely speculative grounds"). 19



from even the possibility of nuclear proliferation. 5' As noted by the board in the

Expansion Proceeding:

In this proceeding, by contrast, there are not, for example, multiple
rounds of research intervening between this proceeding and any
export license proceeding or transfers of material outside the U.S.,
nor are such transfers at all speculative, given that Applicant has
stated that export licenses have been obtained in the past and it
appears that this will continue in the future if the Application at
issue is granted.

Moreover, if we were to follow the arguments of the NRC Staff
and the Applicant, Intervenors' concerns would never become
"ripe for concern," because it appears that there is essentially, as a
practical matter, no way that they could ever show standing in any
export proceeding, except as a discretionary matter by the
Commission.

Discretionary standing involves the Commission deciding that a
hearing "would be in the public interest" and/or, that it "would
assist the Commission in making the statutory determinations
required by the Atomic Energy Act." And this, of course, as
pointed out by the Applicant, involves some level of subjectivity,
and is not the same as being accorded standing as of right, based
on a petitioner's own interest in a proceeding.52

For the foregoing reasons, Curators of Univ. of Missouri may not be relied

on for the purposes and to the extent relied upon by NRC Staff in any persuasive

way.

Kerr-McGee Corp. is discussed in Section A.7 and for the reasons stated

therein, NRC Staff arguments 53 based on Kerr-McGee Corp. must likewise fail.

51 Id.

52 LBP-09-01 at 32-34.
53 NRC Staff Brief at 6. 20



CONCLUSION

As noted by the Board in LBP-08-24, this issue is 'fatal' to Applicant's

license renewal. Accordingly, the license renewal must be denied.

Dated this 1 0 1h day of February, 2009.

Respectfully submitted,

/s/ - electronically signed

David Frankel
Attorney for Intervenors
P. O. Box 3014
Pine Ridge, SD 57770
308-430-8160
E-mail: arm.legal Lrgmail.com
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