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Secretary 
U.S. Nuclear Regulatory Commission (NRC) 
Washington, DC 20555-0001 
ATTN: Ru1emakings and Adjudications Staff 
E-Mail: Ru1emaking. Comments@nrc.gov 

Subject: Comments of Don L. Keskey and Ronald C Callen on the Update and Proposed 
Revision of Waste Confidence Decision; Federal Register, Vol. 73, No. 197, Thursday, October 
9,2008, pages 59551-59570. 

Dear Secretary: 

This letter transmits the comments of Don L. Keskeyl and Ronald C. Callen2 on the 
Commission's proposed rulemaking as referenced above. We appreciate the Commission 
providing an opportunity for public comment on the issues presented but offer several concerns 
herein for Commission consideration. 

One concern is that the Commission's proposed rulemaking appears to signal a retreat by 
the Commission from its past Waste Confidence Decisions. This conclusion is evident because 
the proposed rulemaking contains no provisions for revisiting issues of SNF storage or disposal 
at any reasonable future time period. 

Another concern is that the proposed rulemaking may either adopt or accommodate a 
default position that would result in the stranding of Spent Nuclear Fuel (SNF) at nuclear plants 

J Don L. Keskey, of Clark Hill PLC, represented 59 state agencies from 35 states in Indiana Michigan Power 
Company el af. v. Department o/Energy, 88 F.3d 1272 (D.C. Cir. 1996), and Northern States Power Co v. DOE, 
128 F.3d 754 (D.C. Cir. 1997). Mr. Keskey has served as a Michigan Assistant Attorney General for 25 years and 
has been in private practice for 10 years, representing large non-profit organizations with respect to uti lity ratepayers 
interests. 
2 Ronald C. Callen has 15 years experience as a physicist in the nuclear industry followed by 25 years on the staff of 
the Michigan Public Service Commission, two (2) years as the first director of NARUC's (National Association of 
Regulatory Utility Commissioners) nuclear waste office in Washington, DC and eight (8) years as a consultant and 
witness in cases involving nuclear power and SNF matters. 
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or Independent Spent Fuel Storage Installations (ISFSI) at scores of locations in dozens of states 
on a permanent basis. Such an outcome would contradict national policy and commitments as 
set forth in the Nuclear Waste Policy Act of 1982, 42 USC 10 101 et seq., and the Standard 
Contracts entered into between the U.S. Department of Energy (DOE) and our nation's nuclear 
utilities,3 pursuant to which our nation's utility ratepayers have now paid more than $33 billion 
to cover the costs of fees charged under the Standard Contract for a permanent repository for the 
safe and proper disposal of SNF. 

The Commission's proposed rulemaking also provides an unreasonably optimistic view 
of SNF disposal actions, virtually ignoring the delays in DOE's SNF disposal program, the 
breaches in the Standard Contract, the violations of the NWPA, and the suppression by Congress 
of appropriations to ensure good faith compliance with the NWPA and the Standard Contract. 
The federal courts declared in 1996 and 1997 that the obligation of utilities to pay the contract 
fees was a "reciprocal obligation" to the federal govemment's commencement of disposal of 
SNF by January 31, 1998,4 an obligation that has now been breached for more than 11 years with 
no end in sight. The United States Court of Claims is now regularly issuing decisions in litigated 
cases awarding utilities substantial damages for the federal govemment's contract breach, which 
on a combined basis will equate to billions of dollars. Meanwhile, ratepayers continue to pay 
duplicative costs for the contract fees under the breached Standard Contract as well as otherwise 
avoidable increased costs for expansion of SNF storage, new ISFSI facilities, higher 
decommissioning obligations, among other costs. At the same time, states and their taxpayers 
and ratepayers where SNF is stored face the contingent liability involving unknown billions of 
dollars of future costs in the event that both the nation's utilities and the federal govemment 
permanently default in their obligations to dispose SNF 

While the NRC may view its role as mostly involving the monitoring or enforcement of 
the public safety aspects of nuclear energy, as opposed to environmental or economic costs of 
nuclear energy,S the NRC should act in a manner that comports with and promotes the goals of 
the NWPA and the Standard Contract, which would include a timely decision on DOE's 2008 
submission of a License Application for Yucca Mountain. A proposed decision that would in 
effect accept the extremely long-term or permanent storage ("non-disposal") of SNF at or near 
the nation's nuclear plants simply is not consistent with the NWPA or the Standard Contract. 
Also, such a proposed approach abdicates or diminishes the Commission's role and duty to 
promote public safety with respect to nuclear energy and its after-effects, namely, SNF. The 
proposed rulemaking appears to countenance the stranding of SNF at or near plant sites for up to 
150 years or more, and contains no effective or reasonable timeframe in 20 or so years to revisit 
this matter, or to contain any form of limitations, guidelines, or other provisions to ensure the 
ultimate safe and proper disposal of SNF. The proposed rulemaking, if adopted, would appear to 
diminish the Commission's role in promoting public safety given the extremely long-time frame 

3 10 C.F.R. Part 961 - Standard Contract for Disposal of Spent Nuclear Fuel And/or High-Level Radioactive Waste.
 
4 Indiana Michigan Power Company el al. v. Department o/Energy, 88 F.3d 1272 (D.C. Cir. 1996); Northern States
 
Power Co v. DOE, 178 F.3d 754 (D.C. Cir., 1997).
 
5 Pacific Gas and Electric Co v Energy Resource Commission, 461 U.S. 190 (1983).
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proposed with respect to on-site SNF storage, without periodic reviews or consideration of 
unanticipated events that may adversely impact the ability of such long-term SNF storage. The 
Commission's rulemaking also contains a questionable premise - that long-term SNF storage at 
current sites (for 150 or more years) is safe and feasible merely on the basis of the much more 
limited experience involving SNF storage to date, particularly at ISFSI's, and at fewer locations 
with lower quantities of SNF, compared to what would exist over such a long time span. 

The Commission's proposed rulemaking appears aimed at promoting the further 
development of nuclear energy at the price of detaching any obligations for the safe disposal of 
SNF that arises from the generation of nuclear energy.6 The rulemaking appears to increase the 
risks that the obligations for SNF disposal may be ultimately be transferred to the states and to 
their ratepayers, despite the long legal and regulatory history involving federal government 
promises and commitments that SNF disposal was to be a national and federal obligation. The 
Commission appears to ignore the reality that available legal and corporate strategies exist that 
can provide for the transfer of nuclear plants and ISFSI's, and the SNF itself, to unfunded 
separate limited liability companies that can easily abandon SNF at existing sites once the 
economic value of the generating plants are exhausted. 

If the Commission desires to promote nuclear energy, the responsible approach would be 
to strengthen, not weaken, the requirements for the prompt and safe disposal of SNF. Instead of 
detaching SNF responsibilities from nuclear energy generation and development, the 
Commission should instead maintain the integral connection between the generation of SNF and 
the ensuring of proper SNF disposal. Unfortunately, the Commission's proposed rulemaking 
may serve to facilitate and accommodate, and encourage continued delays toward SNF disposal. 

We would thus recommend that the Commission go back to the drawing boards on this 
proposed rulemaking, and provide for a process that ensures a more balanced and effective 
approach to promoting nuclear energy by ensuring the safe disposal of SNF at a federal 
responsibility in accordance with the NWPA, the Standard Contracts, and the long history of 
federal commitments for SNF disposal that gave rise to the attendant authorization for civilian 
development of nuclear energy in the first instance. 

Respectfully Submitted, 

Don 1. Keskey 
Ronald C. Callen 

DLK:met 

o The proposed mlemaking (p 59551) implies that the Commission seeks to promote new reactors and combined 
operating licenses by effectively removing Waste Confidence Decision considerations. 
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Rulemaking Comments 

From: Keskey, Don L. [DKeskey@ClarkHill.com] 
Sent: Friday, February 06, 2009 4:54 PM 
To: Rulemaking Comments 
Subject: FW: Comments of Don L. Keskey and Ronald C. Callen 08-21 O-DL (D) NRC-2008-0482 
Attachments: NRC Comments 08-21 O-DL DLK 2-6-09.pdf 

Secretary 
U.S. Nuclear Regulatory Commission 

Please find attached the comments of Don L. Keskey and Ronald C. Callen on the Commission's proposed rulemaking in 
t\IRC Docket 2008-0482. Thank you. 

Don L. Keskey 
Clark Hill PLC 
212 East Grand River Avenue 
Lansing, MI 48906 
Phone: (517) 318-3100 (Firm) 
Phone: (517) 318-3014 (Direct Line) 
Fax: (517) 318-3099 
Email: dkeskev@clarkhill.com 

From: Turney, Mary E.
 
Sent: Friday, February 06, 20094:51 PM
 
To: Keskey, Don L.
 
Subject: Comments of Don L. Keskey and Ronald C. Callen 08-210-DL CD) NRC-2008-0482
 

LEGAL NOTICE: This e-mail is for the exclusive use of the intended recipient(s). If you are not an intended 
recipient, please notify the sender by reply e-mail or by calling (313) 965-8300, delete the e-mail from your 
computer and do not copy or disclose it to anyone else. Unauthorized disclosure, copying, distribution, reliance 
or use is prohibited. Neither this e-mail nor its attachment(s) establish an attorney-client relationship, constitute 
an electronic signature or provide consent to contract electronically, unless expressly so stated by a Clark Hill 
attorney in the body of this e-mail or an attachment. 

FEDERAL TAX ADVICE DISCLAIMER: Under U. S. Treasury Regulations, we are informing you that, to the 
extent this message includes any federal tax advice, this message is not intended or written by the sender to be 
used, and cannot be used, for the purpose of avoiding federal tax penalties. 

1 



Received: from maiI2.nrc.gov (148.184.176.43) by TWMS01.nrc.gov 
(148.184.200.145) with Microsoft SMTP Server id 8.1.291.1; Fri, 6 Feb 2009 
16:53:47 -0500 

X-lronport-ID: mail2 
X-SBRS: 2.9 
X-MID: 25461690 
X-lronPort-Anti-Spam-Filtered: true 
X-I ron Port-Anti-Spam-Result: 
AhcDAJM/jEnQMhrLgWdsb2JhbACBboEDkUEBARYiqy8JjWOBgmCBNQY 
X-lronPort-AV: E=Sophos;i="4.37,393,1231131600"; 

d="pdf'?scan'208,217";a="25461690" 
Received: from chex1.clarkhill.com (HELO chex1.CHDETDOM) ([208.50.26.203]) by 
maiI2.nrc.gov with ESMTP; 06 Feb 2009 16:53:45 -0500 

Received: from mail pickup service by chex1.CHDETDOM with Microsoft SMTPSVC; 
Fri, 6 Feb 2009 16:53:43 -0500 

Content-Transfer-Encoding: 7bit 
Importance: normal 
Priority: normal 
X-MimeOLE: Produced By Microsoft MimeOLE V6.00.3790.4325 
Content-Class: urn:content-c1asses:message 
MIME-Version: 1.0 
Content-Type: multipart/mixed; 

boundary="----_=_NextPart_001_01 C988A5.60AD755B" 
Subject: FW: Comments of Don L. Keskey and Ronald C. Callen 08-21 O-DL (D) 
NRC-2008-0482 
Date: Fri, 6 Feb 2009 16:53:42 -0500 
Message-ID: <C8564F965186484E92C7A099AOC29ECE01 B5BDB5@chex1.CHDETDOM> 
X-MS-Has-Attach: yes 
X-MS-TNEF-Correlator: 
Thread-Topic: Comments of Don L. Keskeyand Ronald C. Callen 08-21 O-DL (D) 
NRC-2008-0482 
thread-index: Acm IpPdeGFxqjK1+RuC08K5TjIAvigAAAlOQ 
From: "Keskey, Don L." <DKeskey@ClarkHill.com> 
To: <Rulemaking.Comments@nrc.gov> 
X-OriginaIArrivaITime: 06 Feb 2009 21 :53:43.0520 (UTC) FILETIME=[61 00E600:01 C988A5] 
Return-Path: DKeskey@ClarkHill.com 

mailto:B5BDB5@chex1.CHDETDOM

