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U.S. DEPARTMENT OF ENERGY’S ANSWER OPPOSING
STATE OF NEVADA'’S
MOTION TO AMEND PETITION TO INTERVENE AS A FULL PARTY

The U.S. Department of Energy (DOE) hereby files its Answer Opposing the
State of Nevada’s January 16, 2009 Motion to Amend Petition to Intervene as a Full
Party (Motion). In its Motion, Nevada seeks leave to amend one of its contentions—
contention “NEV-SAFETY-03-Quality Assurance Implementation” (NEV-SAFETY-
03)'—and submits the proposed amendment pursuant to 10 C.F.R. § 2.309()(2).

Nevada’s Motion and amended contention should be rejected for numerous

reasons. First, while Nevada conferred with DOE regarding its Motion and amended

1 Nevada originally filed this contention as part of its Petition to Intervene as a Full Party (Petition) on
December 19, 2008.
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contention, as required by 10 C.F.R. § 2.323(b), it did not certify that it also conferred
with the NRC Staff (or any other potential parties). Nevada’s filing “must be rejected”
for this reason alone. 10 C.F.R. § 2.323(b). Nevada is represented by experienced
counsel and strict adherence to applicable procedural requirements is essential if this
proceeding is to be prosecuted in a timely and efficient manner.

Second, as discussed further below, Nevada’s filing is neither timely, nor made
with the requisite “good cause” for a non-timely filing, contrary to
10 C.F.R. §§ 2.309(f)(2) and (c)(1). Indeed, the filing is based on information that was
available to Nevada long before it filed its Petition on December 19, 2008 and that in any
event is not material to the proceeding.

Finally, the filing must also be rejected, because it fails to meet all of the
requirements for admissibility set forth in 10 C.F.R. § 2.309(f)(1). Accordingly,
Nevada’s request to amend contention NEV-SAFETY-03 should be denied.

I. NEVADA'’S BASIS FOR THE AMENDED CONTENTION

The sole basis for Nevada’s Motion and late-filed amended contention is a
document containing ‘“close-out information regarding [DOE’s] . . . Condition Report
CR-6330 at LSN# DEN001606280.” Motion at 1-2. The document relates to the
implementation of DOE’s Augmented Quality Assurance Program (AQAP), which is
described below. Nevada states that the related close-out document was “recently made
available” and that the information contained in the document “was not previously
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available,” “is materially different from information previously available,” and that
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Nevada’s “amended contention is being submitted in a timely fashion.” /d. Nevada then



argues that “CR-6330 and its closure illustrate a current, profound lack of competence by
DOE in implementing its QA program and constitutes persuasive evidence that there
exists no basis for accepting DOE’s representations with respect to the soundness of its
future QA program.” Id.

DOE issued the AQAP in 2004. It was developed under, and intended to ensure
compliance with, DOE Order 414, “Quality Assurance,” which sets out QA requirements
for DOE and its contractors that are separate and distinct from the requirements of
10 C.F.R. Part 63, Subpart G.*> Indeed, the AQAP specifically stated:

The provisions of this AQAP apply to items and activities

performed by the Office of Repository Development, the

Civilian Radioactive Waste Management System

Management and Operating Contractor, the U.S.

Geological Survey, national laboratories, and OCRWM

direct-support contractors while performing work in

support of ORD that is not governed by 10 CFR 63,

Subpart G.
Augmented Quality Assurance Program, DOE/RW-0565, Rev. 0, LSN# DN2001622219,
at 11 (emphasis added).?

10 C.F.R. Part 63, Subpart G requires that DOE establish a QA program
applicable to structures, systems, and components (SSCs) that are important to safety
(ITS), the design and characterization of barriers that are important to waste isolation

(ITWI), and related activities. The AQAP only applied to non-ITS and non-ITWI items

and activities. ITS and ITWI items and activities and, therefore, compliance with

2 DOE Order 414 is a department-wide order. The AQAP is the implementing document for DOE’s
Office of Civilian Radioactive Waste Management (OCRWM).

As would later be clarified in a subsequent revision to the AQAP, the AQAP applied to “work . . . that
is not governed by 10 CFR Part 63 or Part 71.” Augmented Quality Assurance Program (AQAP),
DOE/RW-0565, Rev. 1, LSN# DN2002405144, at 6 (emphasis added).
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10 C.F.R. Part 63, Subpart G, were addressed in a different QA document, the Quality
Assurance Requirements and Description (QARD). (The QARD would later address
compliance with both 10 C.F.R. Part 63, Subpart G and DOE Order 414).

In 2005, DOE performed an audit of the AQAP and found that implementation of
the AQAP was unsatisfactory.* DOE’s findings resulted in the entry of two similar
condition reports into DOE’s Corrective Action Program (CAP): CR-6330 and CR-6215.
CR-6330 addressed DOE’s implementation of the AQAP, whereas CR-6215 was limited
in scope to the implementation of the AQAP by DOE’s contractor, Bechtel SAIC
Company, LLC.?

As recorded in the close-out document regarding CR-6330, upon which Nevada
relies, DOE initiated various corrective actions associated with the unsatisfactory
implementation of the AQAP. As noted by Nevada, these corrective actions ultimately
culminated in the integration of the AQAP into Rev. 20 of the QARD, which became
effective on October 1, 2008. Motion at 4. As a result, the AQAP ceased to exist as of
that date. Prior versions of the QARD had addressed only compliance with 10 C.F.R.
Part 63, Subpart G. As of Rev. 20, however, the QARD now addresses DOE’s

compliance with both 10 C.F.R. Part 63 and DOE Order 414. This is explained in the

I+~

See U.S. Department of Energy, Office of Civilian Radioactive Waste Management, Office of Quality
Assurance, Report for Audit OCRWMC-OQA-05-14 of the Quality Assurance Requirements
Description and the Augmented Quality Assurance Program, Including National Laboratory Support
Activities at Bechtel SAIC Company, LLC Yucca Mountain Site (Sept. 7, 2005) (Audit Report),
LSN# DN2002213251, at 8-9.
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This explains why DOE later concluded, in evaluating CR-6330, that there were no other condition
reports, relative to DOE’s own scope of operations, “identified with the same or similar issue.”
Motion at 4. It also should be noted that the fact that the Audit Report resulted in two condition
reports, one related to DOE’s implementation of the AQAP and the other to its contractor’s,
demonstrates that DOE recognized and understood the extent of the condition identified.



QARD itself. See QARD at 19 (“This document . . . integrates the requirements of
10 C.F.R. § 63.142 and DOE O 414.1C.”).
IL. ARGUMENT

A. Applicable Legal Standards

The standards governing Nevada’s Motion are set forth in 10 C.F.R. § 2.309 and
the Commission’s Notice of Hearing and Opportunity for Permission for Leave to
Intervene on an Application for Authority to Construct a Geologic Repository at a
Geologic Repository Operations Area at Yucca Mountain. 73 Fed. Reg. 63,029, 63,030
(Oct. 22, 2008) (Hearing Notice). A petitioner may amend a contention only if:

(1) The information upon which the amended or new
contention is based was not previously available
[i.e., is new];

(11) The information upon which the amended or new
contention is based is materially different than
information previously available; and

(ii1))  The amended or new contention has been submitted
in a timely fashion based on the availability of the
subsequent information.

10 C.F.R. § 2.309(f)(2)(i)-(iii) (emphasis added).

If an amended contention meets the above three requirements, then it is
considered “timely” and the petitioner is not required to satisfy the additional
requirements of 10 C.F.R. § 2.309(c)(1) for “non-timely” filings.® If, however, the

9 ¢¢

information underlying the amended contention is not “new,” “materially different,” or

filed in a “timely fashion,” then to be admitted, the amended contention must also satisfy

6 See CAB Case Management Order #1 (unpublished) (slip op. at 3-4) (Jan. 29, 2009) (CAB CMO #1);
see also Entergy Nuclear Vt. Yankee, LLC (Vermont Yankee Nuclear Power Station), LBP-06-14, 63
NRC 568, 574 (2006).



the eight factor balancing test for non-timely filings in 10 C.F.R. § 2.309(c)(1).2 These
eight factors are not of equal importance: absence of “good cause” (factor 1) and the
likelihood of substantial broadening of the issues and delay of the proceeding (factor 7)
weigh the heaviest.®

Assuming that the requirements established by 10 C.F.R. §§ 2.309(f)(2) or (c)(1)
are satisfied, an amended contention still must satisfy the admissibility requirements of
10 C.F.R. § 2.309()(1).

As described below, Nevada’s amended contention fails to meet any of the above
requirements and its Motion should be denied.

B. Nevada’s Amended Contention Is Non-Timely

Nevada’s Motion and amended contention are “non-timely” under
10 C.F.R. § 2.309(f)(2). Although Nevada claims that its amendment to NEV-SAFETY-
03 is based on new, materially different information, and is being submitted in a timely
fashion, Nevada offers nothing beyond these conclusory statements to support its
position.

With respect to the first requirement of 10 C.F.R. § 2.309(f)(2), which requires
Nevada to show that the amended contention is based on information that was not
previously available, Nevada makes only a vague reference to the information “having

been posted by DOE on its LSN database within the last few weeks.” Motion at 1

[BN]

See Hearing Notice, 73 Fed. Reg. at 63,030 (“A non-timely petition or contention will not be
entertained unless . . . the late petition or contention meets the late-filed requirements of a
10 CFR § 2.309(c)(1)(i)-(viii).”) (emphasis added); see also CAB CMO #1 at 4.

loo

See, e.g., Project Mgmt. Corp. (Clinch River Breeder Reactor Plant), ALAB-354, 4 NRC 383, 395
(1976).



(emphasis added). In fact, the close-out document cited by Nevada as the basis for its
amended contention, LSN# DEN001606280, was posted on the LSN on or about
December 8, 2008—14 days before Nevada’s Petition was due and 39 days before
Nevada filed its Motion. See Attachment NEV-SAFETY-03-01, Affidavit of Bradford
Stillman at q 4.c (Feb. 10, 2009) (Stillman Affidavit). Consequently, Nevada cannot
credibly maintain that the information on which the amendment is based became
available within the “last few weeks.””

It also should be noted that even though the close-out document Nevada cites
allegedly prompted Nevada’s amended contention, the information in that document has
been available to Nevada for even longer. Simply because a document has allegedly
come to light does not satisfy 10 C.F.R. § 2.309(f)(2), if the information in that document
is not new information. AmerGen Energy Co., LLC (License Renewal for Oyster Creek
Nuclear Generating Station) (Memorandum and Order) (unpublished) (slip op. at 6-7)
(Apr. 10, 2007).

In its Motion, Nevada cites to the close-out document as new information
showing that DOE identified issues with the implementation of its AQAP. However, this

is not “new” information. In fact, as Nevada admits, DOE already had identified these

issues during an audit. Motion at 3. Nevada references the audit findings and the Audit

o

In addition to the “close-out” document, the other documents referenced in Nevada’s Motion were
available on the LSN Jong before Nevada filed its Petition and made the instant filing. For example,
the Augmented Quality Assurance Program, DOE/RW-0565, Rev. 0, LSN# DN2001622219, became
available on or about April 30, 2007. Stillman Affidavit at § 4.a. The Augmented Quality Assurance
Program, DOE/RW-0565, Rev. 1, LSN# DN2002405144, became available on September 8, 2007.
Id. at §4.b. The Audit Report, LSN# DN2002213251, also became available on or about April 30,
2007. Id. at | 4.a.



Report in its Motion. /d. at 2-3. The Audit Report, LSN# DN2002213251, became
available on the LSN on or about April 30, 2007. Stillman Affidavit at ] 4.a.

The second requirement of 10 C.F.R. § 2.309(f)(2) requires Nevada to show that
its amended contention is based on information that is “materially different” from any
other previously available information. 10 C.F.R. § 2.309(f)(2)(ii). Because, as
discussed above, the information that Nevada relies on in its Motion was available before
Nevada filed its Petition, it has not demonstrated that this information is “materially
different.” It is the same information.

In fact, Nevada cannot show that the information it relies on is “material” in any
way, because, as discussed above, the AQAP never addressed QA activities governed by
10 C.F.R. Part 63, which establishes QA requirements for ITS SSCs and ITWI barriers.
The AQAP only covered non-I1TS SSCs and non-ITWI barriers. Thus, Nevada’s claims

regarding the AQAP are not even within the scope of or material to this proceeding.'*

To the extent Nevada may argue that the Audit Report does not also address the resolution of the
issues associated with the implementation of the AQAP, that information was not necessary for
Nevada to file its Motion or amended contention. Nevada could have made the same allegations
based on the absence of any close-out information on the LSN (if such information actually were
absent). In any event, the License Application provided this information and identified how and when
DOE resolved the issues regarding the AQAP. As explained, the AQAP was intended to ensure
compliance with DOE Order 414. DOE later decided, however, to ensure compliance with Order 414,
currently at revision 414.1C, through Rev. 20 of the QARD (part of the License Application). Rev.
20 of the QARD states this explicitly (QARD at 19), which should have made clear to Nevada that, in
so doing, DOE had integrated the AQAP into the QARD.

L As noted, the AQAP has been integrated into Rev. 20 of the QARD, which is part of DOE’s License
Application. DOE’s decision to integrate the AQAP into the QARD was based on, among other
things, DOE’s desire to have a single, controlling QA document governing its Yucca Mountain
activities. Only parts of the QARD, however, are intended to ensure compliance with 10 C.F.R. Part
63, Subpart G by addressing ITS SSCs, ITWI barriers, and related activities. As noted, the AQAP did
not address these items and activities, but instead focused on the implementation of separate and
unrelated DOE requirements, in particular DOE Order 414. DOE never relied upon the AQAP to
comply with 10 C.F.R. Part 63, Subpart G. Accordingly, the mere fact that DOE integrated the
AQAP into Rev. 20 of the QARD does not place the AQAP, which has ceased to exist, within the
scope of this proceeding or make it material to any of the determinations that the NRC must make.



Not only is the information regarding CR-6330 and the AQAP immaterial, it is no
different than the information that already appears in NEV-SAFETY-03. It is at most
another “example” of a QA audit finding used by Nevada to allege that DOE has failed to
correct the conditions it identifies in a timely manner. Motion at 2-3. Nevada included a
list of numerous similar “examples” in Table 1 and Table 2 of NEV-SAFETY-03.
Without discussing those examples or distinguishing between them in any way, Nevada
argued, in discussing the contents of Table 2, that:

The documents and findings enumerated in Table

2 ... illustrate the poor QA performance of DOE . . . in the

area[] of Corrective Action Program . . . in the face of

newly adopted procedures and programs supposedly

designed to fix those very problems, symptomatic of

DOE’s QA shortcomings for the last two decades. The

OQA organization demonstrates an ability to locate and

articulate problem areas, but DOE’s lack of quality culture

results in the deficiencies not being timely corrected . . . .
Petition at 58 (emphasis added). In its Motion, Nevada recycles this claim without ever
explaining what exactly this “new” alleged example adds to the discussion. Therefore,
Nevada has not satisfied the second requirement of 10 C.F.R. § 2.309(f)(2).

Nevada also has failed to satisfy the third requirement of 10 C.F.R. § 2.309(f)(2).
Nevada must show that it sought to amend its contention in a “timely fashion,” based on
the availability of the information it now relies upon. 10 C.F.R. § 2.309(f)(2)(iii). But
because Nevada had access to this information well before it filed its Petition, it cannot
make this showing.

Boards often have deemed it acceptable for a party to file a new or amended

contention within 30 days of receiving new information. See, e.g., Entergy Nuclear Vt.



Yankee, LLC (Vermont Yankee Nuclear Power Station), LBP-06-14, 63 NRC 568, 574
(2006); Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), LBP-
00-28, 52 NRC 226, 231 (2000). Since the filing of Nevada’s amended contention, the
three Boards presiding in this proceeding issued CAB CMO #1 specifically applying this
principle. CAB CMO #1 at 3-4.

Contrary to this principle, Nevada knew or should have known about the
information that DOE had identified issues with implementation of the AQAP as early as
April 2007 (i.e., when DOE’s Audit Report identifying issues with the implementation of
the AQAP became available on the LSN). Nevada failed to include that information in
its Petition. Even assuming arguendo that the close-out document contains “new”
information, which it does not, that document became available on the LSN on or about
December 8, 2008, 39 days before Nevada made the instant filing. The Motion is
therefore “non-timely,” and consequently, Nevada bears the additional burden of
demonstrating that it meets the requirements for non-timely contentions in accordance
with 10 C.F.R. § 2.309(c)(1).

C. Nevada Does Not Meet The Additional Requirements For Non-Timely
Contentions

As previously discussed, non-timely amended contentions must pass the eight
factor test contained in 10 C.F.R. § 2.309(c)(1). Nevada does not even address, let alone

meet, this test. The most important factors—factors 1 and 7—overwhelmingly favor
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rejecting Nevada’s Motion and amended contention. Another factor, factor 8, also favors
rejection.'?

With respect to factor 1, which “is accorded the greatest weight,” Nevada has not
shown the requisite “good cause” for filing its non-timely amended contention.
Dominion Nuclear Conn., Inc. (Millstone Nuclear Power Station, Units 2 & 3), CLI-05-
24,62 NRC 551, 564 (2005). Nevada asserts that the information on which its amended
contention is based “was not previously available” and was posted on the LSN “within
the last few weeks.” Motion at 1. As discussed above, however, the close-out document
Nevada claims to rely on became available two weeks before Nevada’s deadline for filing
its Petition and 39 days before Nevada filed its Motion. Other documents containing the
same information (e.g., the Audit Report discussed above) were available more than one
year ago. Nevada, therefore, lacks the requisite good cause under factor 1 of
10 C.F.R. § 2.309(c)(1).

An examination of Nevada’s filing under factor 7 leads to the same conclusion.
This factor considers the extent to which the admission of the amended contention will
broaden or delay the proceeding. 10 C.F.R.§ 2.309(c)(1)(vii). As noted above, the
AQAP, which has ceased to exist, addressed items and activities covered by DOE Order
414, not 10 C.F.R. Part 63. As a result, the AQAP, the issues associated with its
implementation, and the timeliness of the resolution of those issues, are all matters that

are immaterial to, and outside the scope of, this proceeding. Allowing Nevada to amend

12 The other five factors generally address a petitioner’s standing or the protection of its interests and,

therefore, are limited in applicability to Nevada’s instant filing. See Entergy Nuclear Vt. Yankee,
LLC, LBP-06-14, 63 NRC at 581.
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NEV-SAFETY-03 based on the implementation of AQAP, therefore, would
unreasonably broaden the issues in this proceeding.

Finally, because the AQAP is immaterial to DOE’s compliance with
10 C.F.R. Part 63, Nevada’s litigation of NEV-SAFETY-03, as amended, would be
unlikely to assist in developing a sound record, the subject of factor 8.
10 C.F.R. § 2.309(c)(1)(viii). Because Nevada has failed to demonstrate that the factors
set forth in 10 C.F.R. § 2.309(c)(1) warrant further consideration of its non-timely
amended contention, its Motion should be denied.

D. The Amended Contention Also Does Not Meet Applicable
Admissibility Requirements

Nevada’s amended contention fails to meet the six admissibility requirements in
10 C.F.R. § 2.309(f)(1). In addition, Nevada fails to separately and specifically address
each of these requirements, as specified by the Advisory Pre-License Application
Presiding Officer (PAPO) Board.2 In keeping with the Advisory PAPO Board’s
instructions, DOE addresses these requirements, and Nevada’s non-compliance with
them, below.

1. Statement Of Issue Of Law Or Fact To Be Controverted

The first admissibility requirement (10 C.F.R. § 2.309(f)(1)(1)) requires that

Nevada “provide a specific statement of the issue of law or fact to be controverted” by

The Advisory PAPO Board made it clear that in this proceeding, a petitioner who submits a late-filed
new or amended contention must, “[iJnsofar as practicable, and in addition to demonstrating
compliance with other applicable requirements set forth in 10 C.F.R. § 2.309, . . . follow the
prescribed format for initial petitions and contentions.” U.S. Dep’t of Energy (High-Level Waste
Repository: Pre-Application Matters, Advisory PAPO Board), LBP-08-10, 67 NRC
(Memorandum and Order (Case Management Order Concerning Petitions to Intervene, Contentions,
Responses and Replies, Standing Arguments, and Referencing or Attaching Supporting Materials))
(slip op. at 10) (June 20, 2008) (Advisory PAPO Board CMO) (emphasis added).
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“articulat[ing] at the outset the specific issues [it] wish[es] to litigate.” Duke Energy
Corp. (Oconee Nuclear Stations, Units 1, 2, and 3), CLI-99-11, 49 NRC 328, 338 (1999).
As was the case with NEV-SAFETY-03, as initially filed, the contention, as amended,
fails to take issue with any specific section of the License Application, not even the
QARD, and, therefore, fails to provide a specific statement of an issue of law or fact to be
controverted.

2. Brief Explanation Of Basis

The second admissibility requirement (10 C.F.R. § 2.309(f)(1)(ii)) requires that
Nevada provide “a brief explanation of the basis for the contention.” But NEV-
SAFETY-03, as amended, is not supported by an adequate basis for the same reasons as
those given in DOE’s response to NEV-SAFETY-03 as originally filed. In brief,
Nevada’s “basis” is an argument that DOE’s past and present implementation of its QA
program somehow is deficient. Nevada does not, however, allege any non-compliance
with 10 C.F.R. Part 63.

3. Whether The Issue Is Within The Scope Of The Proceeding

The third admissibility requirement (10 C.F.R. § 2.309(f)(1)(ii1)) requires that
Nevada demonstrate “that the issue raised in the contention is within the scope of the
proceeding.” The scope of this proceeding is defined by the Commission’s Hearing
Notice, which provides that the matter of law and fact to be considered “are whether the
application satisfies the applicable safety, security, and technical standards . . . for [a]
construction authorization.” 73 Fed. Reg. at 63,029. As with NEV-SAFETY-03 as

originally filed, however, Nevada’s proposed amendment is outside this scope.
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First, as discussed above, the subject of Nevada’s amended contention, the
AQAP, relates exclusively to activities that are not covered by the part of DOE’s QA
program that is subject to 10 C.F.R. Part 63, Subpart G and is, therefore, outside the
scope of the proceeding for this reason alone.

Second, Nevada never argues that any portion of DOE’s License Application,
including Rev. 20 of the QARD, fails to comply with 10 C.F.R. Part 63, Subpart G, or
any other subpart thereof. Instead, Nevada attempts to redirect the focus of the
proceeding from the substance of the License Application to the past practices and
character of the applicant.

Finally, Nevada also alleges that there is “no basis for any anticipation that
[DOE’s] promises of future improvement will be successful.” Motion at 5. This is sheer
speculation, which also renders the contention inadmissible.™*

4. Whether The Issue Is Material To The Findings That The
NRC Must Make

The fourth admissibility requirement (10 C.F.R. § 2.309(f)(1)(iv)) requires that
Nevada “[d]emonstrate that the issue raised in the contention is material to the findings
the NRC must make to support the action that is involved in the proceeding.” (Emphasis
added). This means that resolution of the issue would “make a difference in the outcome
of the licensing proceeding.” Duke Energy Corp., CLI-99-11, 49 NRC at 333-34. The

Advisory PAPO Board CMO states that this regulation “requires [among other things]

Cf- Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units 1
and 2), CLI-02-14, 55 NRC 278, 294 (2002) (explaining that “[a]n NRC proceeding considers the
application presented to the agency for consideration and not potential future amendments that are a
matter of speculation at the time of the ongoing proceeding”) (emphasis added).
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citation to a statute or regulation that, explicitly or implicitly, has not been satisfied by
reason of the issue raised in the contention.” Advisory PAPO Board CMO at 7. Nevada
cites to no such regulation.

5. Statement Of Alleged Facts Or Expert Opinion Supporting
Petitioner's Position And Supporting References

The fifth admissibility requirement (10 C.F.R. § 2.309(f)(1)(v)) requires that
Nevada present the factual information or expert opinions necessary to support its
contention. Nevada’s amendment contains only unsupported assertions of counsel. It
offers no expert opinion or other evidence to connect the close-out of the AQAP issue to
a safety-significant finding under 10 C.F.R. Part 63.

6. Existence Of A Genuine Dispute On A Material Issue Of Law

Or Fact, With Supporting References To The License
Application

The final admissibility requirement (10 C.F.R. § 2.309(f)(1)(v1)) requires that
Nevada “provide sufficient information to show . . . a genuine dispute . . . with the
applicant . . . on a material issue of law or fact.” The Commission has stated that a
petitioner must “read the pertinent portions of the license application, . . . state the
applicant’s position and the petitioner’s opposing view,” and explain why it disagrees
with the applicant. Rules of Practice for Domestic Licensing Proceedings—Procedural
Changes in the Hearing Process, 54 Fed. Reg. 33,168, 33,170 (Aug. 11, 1989); Dominion
Nuclear Conn. Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-01-24, 54
NRC 349, 358, recons. denied, CLI-02-01, 55 NRC 1 (2002). Contentions challenging a

QA program also must establish that the alleged errors have not been cured and that they
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demonstrate a pervasive breakdown of QA that impacts safety performance.”> Nevada’s
filing does not meet any of these standards.

The amended contention fails to raise a genuine dispute on a material issue of law
or fact because, as explained above, the AQAP, the subject of Nevada’s amended
contention, is immaterial to this proceeding. Nevada has not drawn a connection between
the AQAP and any of the determinations that the NRC must make in this proceeding.
Likewise, Nevada fails to demonstrate the existence of a QA breakdown that impacts
safety performance.

Notwithstanding Nevada’s complaints about the issues associated with the
implementation of the AQAP, the documents cited by Nevada, namely the close-out
document and Audit Report, demonstrate that DOE identifies potential deficiencies,
initiates corrective actions, and tracks those actions. These are attributes of a functioning
QA program, not a failing QA program.

For the above reasons, Nevada fails to demonstrate that NEV-SAFETY-03, as
amended, meets any of the six requirements for admissibility set forth in

10 C.F.R. § 2.309(f)(1).

B See Ga. Power Co. (Vogtle Electric Generating Plants, Units 1 and 2), ALAB-872, 26 NRC 127, 142
(1987) (rejecting challenges to QA program where “no pervasive breakdown or pattern of failures”
had been presented).

See id. (“[T]he fact that deficiencies occur during the course of construction of a nuclear power plant
does not mean that there has been a pervasive failure of the quality assurance program . . . [and could]
constitute[] evidence that the applicant’s program was working as intended.”).
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1. CONCLUSION

Nevada’s Motion and its late-filed amended contention are non-timely under

10 C.F.R. § 2.309(f)(2) and fail to meet the requirements for non-timely contentions in

10 C.F.R.§ 2.309(c)(1). Further, the amended contention does not meet the admissibility

requirements of 10 C.F.R. § 2.309(f)(1). For the reasons discussed above, Nevada’s

Motion should be denied.

Dated in Washington, DC
this 10th day of February 2009

Respectfully submitted,

Signed (electronically) by Lewis M. Csedrik
Donald J. Silverman

Lewis M. Csedrik

Counsel for the U.S. Department of Energy
Morgan, Lewis & Bockius LLP

1111 Pennsylvania Avenue, N.W.
Washington, DC 20004

James Bennett McRae

Martha S. Crosland

U.S. Department of Energy
Office of the General Counsel
1000 Independence Avenue, SW
Washington, DC 20585
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ASLBP BOARD ASLBP BOARD ASLBP BOARD
09-876-HLW-CABO1 09-877-HLW-CAB02 09-878-HLW-CABO3
William J. Froehlich, Michael M. Gibson, Paul S. Ryerson,

Chairman Chairman Chairman

Thomas S. Moore Lawrence G. McDade Michael C. Farrar

Richard E. Wardwell Nicholas G. Trikouros Mark O. Barnett
In the Matter of: February 10, 2009

U.S. Department of Energy

(High Level Waste Repository

)
)
)
) Docket No. 63-001
)
Construction Authorization Application) )
)

AFFIDAVIT OF BRADFORD STILLMAN

I, Bradford Stillman, the undersigned affiant, at the request of the U.S. Department of
Energy (DOE), do hereby make the following statements in support of DOE’s Answer Opposing
State of Nevada’s Motion to Amend Petition to Intervene as a Full Party.

L. My name is Bradford Stillman. I am a technical analyst with CACI, Inc.—
Commercial (CACI). CACI is the Automated Litigation Support contractor that maintains the
computerized databases and equipment for DOE’s production of electronic files of documentary
material on the Licensing Support Network (LSN). I have responsibility for operation of those

databases and equipment.



2. Pursuant to direction from DOE under its contract with CACI, CACI provides
electronic files of documentary material to the U.S. Nuclear Regulatory Commission (NRC) for
indexing onto the LSN. Indexing is the last step necessary to make a document publicly
available on the LSN; and, in general, once a file has been indexed onto the LSN, the documents
in that file are publicly available on the LSN. The NRC notifies CACI by email once indexing
of a given file is complete. This, in turn, gives CACI notice that the documents in the file are
publicly available on the LSN.

3. Also pursuant to DOE’s contractual direction, CACI records for each item of
documentary material that DOE makes available on the LSN, (i) the file in which it was provided
to the NRC, (ii) the date that the file was provided to the NRC, and (iii) the date that the NRC
notified CACI that indexing of the file was complete. The date a file was provided to the NRC,
and the date the NRC notified CACI that indexing of the file was complete, is reflected in email
exchanges between CACI and AT&T, the NRC’s contractor for the LSN. Those dates are
contemporaneously recorded in the databases that CACI maintains under its contract with DOE.

4. [ have reviewed these databases and email archives to determine when the NRC
notified CACI that indexing of the files containing the following 5 documents referenced in
Nevada’s Motion to Amend Petition to Intervene as a Full Party (identified in this affidavit by
LSN accession number (LSN#)) was complete and, therefore, when those documents became
publicly available on the LSN. Those sources show the following:

a. LSN# DN2001279442, LSN# DN2001622219, and LSN# DN2002213251
were in files that the NRC notified CACI were indexed onto the LSN on, respectively: June 2,
2005; June 28, 2005; and April 26, 2006. These documents did not become publicly available on

the LSN at the time indexing was complete, however, because they were subject to an access



control restriction. Access control restriction is a feature of the NRC’s LSN system that prevents
public access to a LSN participant’s document collection. That access control restriction was
removed, and these documents became publicly available on the LSN, on or about April 30,
2007.

b. LSN# DN2002405144 was in a file that the NRC notified CACI was
indexed onto the LSN on September 8, 2007. No access control restriction was placed on this
file, and thus this document became publicly available on the LSN on, or no more than one or
two days after, September 8, 2007.

C. LSN# DEN001606280 was in a file that the NRC notified CACI was
indexed onto the LSN on December 8, 2008. No access control restriction was placed on this
file, and thus this document became publicly available on the LSN on, or no more than one or

two days after, December 8, 2008.

W/

Bradford Stillman

“Th
The above-named affiant personally appeared before me this _‘i day of February, 2009,

Notary Public ~ PAav: 2. Aot awey

and executed this affidavit.

My Commission expires: _{ JA - Ze(l

65007.000002 EMF_US 26827505v2
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In the Matter of: ) February 10, 2009
)
U.S. Department of Energy )
) Docket No. 63-001
(High Level Waste Repository )
Construction Authorization Application) )
)
CERTIFICATE OF SERVICE

I hereby certify that copies of the “U.S. DEPARTMENT OF ENERGY’S ANSWER OPPOSING
STATE OF NEVADA’S MOTION TO AMEND PETITION TO INTERVENE AS A FULL
PARTY” and the accompanying attachment have been served on the following persons this 10th day
of February 2009 by the Nuclear Regulatory Commission’s Electronic Information Exchange.

U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board Panel
Mail Stop-T-3 F23

Washington, D.C. 20555-0001

U.S. Nuclear Regulatory Commission
Office of the Secretary of the Commission
Mail Stop O-16C1

Washington, D.C. 20555-0001

Administrative Judge
E. Roy Hawkens, Chief Admin. Judge

E-mail: erh@nrc.gov

Anthony C. Eitreim, Chief Counsel
E-mail: acel@nrc.gov



Licensing Boards U.S. Nuclear Regulatory Commission

U.S. Nuclear Regulatory Commission Washington, DC 20555-0001
Washington, D.C. 20555-0001 Sara Culler

E-mail: sara.culler@nrc.gov
CAB 01 Deborah Davidson
Atomic Safety and Licensing Board Panel E-mail: deborah.davidson@nrc.gov
William J. Froehlich, Chair Joseph Deucher
E-mail: wifl@nrc.gov E-mail: jhd@nrc.gov
Thomas S. Moore Karin Francis, Paralegal
E-mail: tsm2@nrc.gov E-mail: kxf4@nrc.gov
Richard E. Wardwell Don Frye
E-mail: rew@nrc.gov E-mail: dxf8@nrc.gov

Rebecca Giitter
CAB 02 E-mail: rll@nrc.gov
Atomic Safety and Licensing Board Panel Joseph Gilman, Paralegal
Michael M. Gibson, Chair E-mail: jsgl@nrc.gov
E-mail: mmg3@nrc.gov Daniel J. Graser
Lawrence G. McDade E-mail: djg2@nrc.gov
E-mail: [gm1@nrc.gov Nancy Greathead
Nicholas G. Trikouros E-mail: nsg@nrc.gov
E-mail: ngt@nrc.gov Pat Hall

E-mail: pth@nrc.gov
CAB 03 Patricia Harich
Atomic Safety and Licensing Board Panel E-mail: pah@nrc.gov patricia.harich@nrc.gov
Paul S. Ryerson, Chair Hearing Docket
E-mail: psrl@nrc.gov E-mail: hearingdocket@nrc.gov
Michael C. Farrar Emile L. Julian, Esq.
E-mail: mcf@nrc.gov E-mail: elj@nrc.gov ; Emile.Julian@nrc.gov
Mark O. Barnett Zachary Kahn
E-mail: mobl@nrc.gov; mark.barnett@nrc.gov E-mail: zxkl@nrc.gov

Erica LaPlante

E-mail: eall@nrc.gov
U.S. Nuclear Regulatory Commission Daniel W. Lenehan, Esq.
Washington, DC 20555-0001 E-mail: dwl2@nrc.gov
Nina Bafundo, Esq. Linda Lewis
E-mail: nebl @nrc.gov E-mail: linda.lewis(@nrc.gov
Anthony Barrata David Mclntyre
E-mail: ajbS@nrc.gov E-mail: David.Mclntyre@nrc.gov
Mark Barnett Evangeline S. Ngbea
E-mail: mark.barnett@nrc.gov; mbol@nrc.gov E-mail: esn@nrc.gov
Andrew L. Bates OCAA Mail Center
E-mail: alb@nrc.gov E-mail: OCAAMAIL@nrc.gov
G. Paul Bollwerk, 111 OGC Mail Center
E-mail: gpb@nre.gov E-mail: OGCMailCenter(@nrc.gov
Lauren Bregman Christine Pierpoint
E-mail: Irbl@nrc.gov E-mail: cmp@nrc.gov
Margaret Bupp, Esq. Kevin Roach, Esq.
E-mail: mjb5@nrc.gov E-mail: kevin.roach@nrc.gov




U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
Matthew Rotman

E-mail: matthew.rotman@nrc.gov
Tom Ryan

E-mail: Tom.Ryan@nrc.gov
Andrea L. Silvia, Esq.
E-mail:alc1@nrc.gov

Ivan Valenzuela

E-mail: Ivan.Valenzuela@nrc.gov
Andrew Welkie

E-mail: axw5@nrc.gov

Jack Whetstine

E-mail: jgw@nrc.gov
Mitzi A. Young, Esq.

E-mail: may@nrc.gov
Marian L. Zobler

E-mail: mlz@nrc.gov

Bureau of Government Affairs
Nevada Attorney General

Marta Adams, Chief Deputy AG

100 North Carson Street

Carson City, NV 89701

E-mail: madams@ag.nv.gov

Egan, Fitzpatrick & Malsch, PLLC
Counsel for the State of Nevada

The American Center at Tysons Corner
8300 Boone Boulevard, Suite 340
Vienna, VA 22182

Charles J. Fitzpatrick, Esq.
E-mail:cfitzpatrick@nuclearlawyer.com
Laurie Borski, Paralegal

E-mail: Iborski@nuclearlawyer.com
Martin G. Malsch, Esq.

E-mail: mmalsch@nuclearlawyer.com
Susan Montesi

E-mail: smontesi@nuclearlawyer.com
John W. Lawrence

E-mail: jlawrence@nuclearlawyer.com

Lincoln County, Nevada, Nuclear Oversight

Program

Connie Simpkins, Coordinator
E-mail: jeciac@co.lincoln.nv.us
Counsel for Lincoln County, Nevada
Bret Whipple, Esq.

E-mail: bretwhipple@]Icturbo.net

U.S. Department of Energy

Office of General Counsel

1000 Independence Avenue S.W.
Washington, D.C. 20585

Martha S. Crosland, Esq.

E-mail: Martha.Crosland@hqg.doe.gov
Mary B. Neumayr, Esq.

E-mail: Mary.Neumayr@hg.doe.gov
Nicholas DiNunzio, Esq.

E-mail: Nicholas.DiNunzio@hgqg.doe.gov
Christina Pak, Esq.

E-mail: Christina.Pak@hg.doe.gov
Ben McRae

E-mail: Ben.McRae@hg.doe.gov

U.S. Department of Energy
Office of General Counsel

1551 Hillshire Drive

Las Vegas, NV 89134-6321
George W. Hellstrom, Esq.
E-mail: george.hellstrom@ymp.gov

Yucca Mountain Project Licensing Group

DOE/BSC

Regulatory programs

1180 North Town Center Dr.

Las Vegas, NV 89144

Stephen Cereghino

E-mail: stephen_cereghino@ymp.gov
Edward Borella

E-mail: edward_borella@ymp.gov
Danny Howard

E-mail: danny_howard@ymp.gov
Jeffrey Kriner

E-mail: jeffrey kriner@ymp.gov

CACI International
Daniel Maerten
E-mail: Daniel.Maerten@caci.com

United States Navy

Naval Sea Systems Command Nuclear
Propulsion Program

1333 Isaac Hull Avenue, S.E.
Washington Navy Yard, Building 197
Washington, DC 20376

Frank Putzu, Esq.

E-mail: frank.putzu@navy.mil




Carter Ledyard & Milburn, LLP
Counsel for Lincoln County

1401 Eye Street, N.-W.

Suite 300

Washington, DC 20005

Barry S. Neuman, Esq.

E-mail: neuman@clm.com

Carter Ledyard & Milburn, LLP
Counsel for Lincoln County

2 Wall Street

New York, New York 10005
Ethan I. Strell, Esq.

E-mail: strell@clm.com

California Energy Commission
1516 9th Street

Sacramento, CA 95814

Kevin W. Bell

Senior Staff Counsel

E-mail: kwbell@energy.state.ca.us

California Department of Justice
1300 I Street

P.O. Box 944255

Sacramento, CA 94244-2550

Susan Durbin

Deputy Attorney General

E-mail: susan.durbin@doj.ca.gov
Michele Mercado

E-Mail: michele.mercado@doj.ca.gov

California Department of Justice
1515 Clay Street, 20th Floor

P.O. Box 70550

Oakland, CA 94612-0550

Timothy E. Sullivan

Deputy Attorney General

E-mail: timothy.sullivan@doj.ca.gov

California Department of Justice
300 S. Spring Street

Los Angeles, CA 90013

Brian Hembacher

Deputy Attorney General

E-mail: brian.hembacher@doj.ca.gov

Hunton & Williams

Counsel for Department of Energy
Riverfront Plaza, East Tower

951 East Byrd Street

Richmond, VA 23219

Donald P. Irwin

E-mail: dirwin@hunton.com
Michael R. Shebelskie

E-mail: mshebelskie@hunton.com
Kelly L. Faglioni

E-mail: kfaglioni@hunton.com
Pat Slayton

E-mail: pslayton@hunton.com

Nuclear Waste Project Office

1761 East College Parkway, Suite 118
Carson City, NV 89706

Steve Frishman, Tech. Policy Coordinator
E-mail: steve.frishman@gmail.com

Susan Lynch

E-mail: slynch1761(@gmail.com

Nye County

Zoie Choate, Secretary

E-mail: zchoate@co.nye.nv.us

Sherry Dudley, Administrative Technical
Coordinator

E-mail: sdudley(@co.nye.nv.us

Nye County (NV) Regulatory/ Licensing
Adv.

18160 Cottonwood Road. # 265

Sunriver, OR 97707

Malachy Murphy, Esq.
E-mail:mrmurphy@chamberscable.com
and

Jeffrey D. VanNiel (Nye County, NV)
530 Farrington Court

Las Vegas, NV 89133

E-mail: nbrjdvn@gmail.com

and

Ackerman Senterfitt (Nye County, NV)
801 Pennsylvania Avenue, N.W., #600
Washington, D.C. 20004

Robert M. Anderson

E-mail: robert.anderson@akerman.com




Inyo County, California

710 Autumn Leaves Circle
Bishop, California 93514
Gregory L. James, Esq.
Attorney for the County of Inyo
E-mail: gljames@earthlink.net

White Pine County Nuclear Waste Project
Office

959 Campton Street

Ely, NV 89301

Mike Simon

E-mail: wpnucastl @mwpower.net

Armstrong Teasdale, LLP

Counsel for Churchill County, Lander
County, Mineral County, and Esmeralda
County

1975 Village Center Circle, Suite 140

Las Vegas, NV 89134-6237

Robert F. List, Esq.

E-mail: rlist@armstrongteasdale.com
Jennifer A. Gores

E-mail: jgores@armstrongteasdale.com

Nuclear Energy Institute
1776 1 Street, NW, Suite 400
Washington, DC 20006-3708
Michael A. Bauser, Esq.
Associate General Counsel
E-mail: mab@nei.org

Ellen C. Ginsberg, Esq.

E-mail: ecg@nei.org
Anne Cottingham

E-mail: awc@nei.org

Pillsbury Winthrop Shaw Pittman, LLP
Counsel for Nuclear Energy Institute, Inc.
2300 N Street, N.W.

Washington, D.C. 20037-1122

Jay E. Silberg Esq.

E-mail: jay.silberg@pillsburylaw.com
Timothy J. Walsh, Esq.

E-mail: timothy.walsh@pillsburylaw.com
Maria Webb

E-mail: maria.webb@pillsburylaw.com

Native Community Action Council
P.O. Box 140

Baker, NV 89311

Ian Zabarte

E-mail: mrizabarte@gmail.com

Esmeralda County Repository Oversight
Program, Yucca Mountain Project

P.O. Box 490

Goldfield, NV 89013

Edwin Mueller

E-mail: muellered@msn.com

Winston & Strawn

Counsel for the Nuclear Energy Institute
David A. Repka

E-mail: drepka@winston.com

Carlos L. Sisco

E-mail: csisco@winston.com

William Horin

E-mail: whorin@winston.com

Rachel Miras-Wilson

E-mail: rwilson@winston.com

Fredericks & Peebles, LLP

Counsel for Timbisha Shoshone Tribe
1001 Second Street

Sacramento, CA 95814

Darcie L. Houck, Esq.

E-mail: dhouck@ndnlaw.com

John M. Peebles

E-mail: jpeebles@ndnlaw.com

Timbisha Shoshone Yucca Mountain

Oversight Program Non-Profit Corporation

3560 Savoy Boulevard

Pahrump, NV 89061

Joe Kennedy, Exec. Dir., Board Member
E-mail: joekennedy08@live.com

Tameka Vazquez

E-mail: purpose_driven@yahoo.com

Caliente Hot Springs Resort, LLC
John H. Huston, Esq.
E-mail: johnhhuston@gmail.com




White Pine County

White Pine County Dist. Attorney’s Office
801 Clark Street, Suite 3

Ely, NV 89301

Richard Sears, District Attorney

E-mail: rwsears@wpcda.org

Beyond Nuclear

6930 Carroll Avenue, Suite 400
Takoma Park, MD 20912

Kevin Kamps

E-mail: kevin@beyondnuclear.org

Eureka County, NV

Harmon, Curran, Speilberg & Eisenberg
1726 M Street N.W., Suite 600
Washington, D.C. 20036

Diane Curran

E-mail: dcurran@harmoncurran.com
Matthew Fraser

E-mail: mfraser@harmoncurran.com

Eureka County, Nevada
Office of the District Attorney
Theodore Beutel

E-mail: tbeutel@eurekanv.org

Eureka County Public Works
Ronald Damele
E-mail: rdamele@eurekanv.org

Nuclear Waste Advisory for Eureka Co.
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Abigail Johnson

E-mail: eurekanrc@gmail.com

NWOP Consulting, Inc.

1705 Wildcat Lane

Ogden, UT 84403

Loreen Pitchford, LSN Coordinator
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E:mail: Ipitchford@comcast.net

Talisman International, LLC

1000 Potomac St., NW

Suite 200 Washington, DC 20007
Patricia Larimore, Senior Paralegal
E-mail: plarimore@talisman-intl.com

Intertech Services Corporation
P.O. Box 2008

Carson City, NV 89702

Mike Baughman

E-mail: bigboff(@aol.com

Clark County (NV) Nuclear Waste Division
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Las Vegas, NV 89155

Phil Klevorick

E-mail: klevorick@co.clark.nv.us

Clark County, Nevada
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Las Vegas, NV 89106

Elizabeth A. Vibert, Deputy District
Attorney

E-mail: VibertE@co.clark.nv.us
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Suite 500
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E-mail: mgordon@jsslaw.com
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