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February 5,2009 

Annette 1. Vietti-Cook, Secretary 
United States Nuclear Regulatory Commission. . 

Washington, D.C. 20555-0001 
ATTN: Ru1emakings and Adjudications Staff 

RE: 'Coinments on Proposed Waste Confidence Decision Update (Docket ID-2008-0482) 
10 C.F.R. Part 51.23(a) 

Dear Secretary Vietti-Cook: 

INTRODUCTION 

The Attorney General of California (Attorney General) submits these comments pursuant to his 
independent authority under the California Constitution, common law, and statutes to represent 
the public interest of the People of the State of California. The Attorney Generalhas the power to 
protect the natural resources ofthe State from pollution, impairment, or destruction. See Cal. 
Const. Art. V, sec. 13; Cal. Gov. Code §§ 12511,12600-12; DAmico v. Board a/Medical 
Examiners, 11 Ca1.3d 1; 14-15 (1974). These comments are made on behalf of the Attorney 
General and not on behalf of any other California agency or office. The Attorney General 
believes that the environmental impacts from storage of spent nuclear fuel at commercial 
reactors have not been adequately analyzed to date, and that changes in the Waste Confidence 
Decision (10 C.F.R. part 51.23(a)) proposed by the Nuclear Regulatory Commission (NRC) at 
73 Fed. Reg. 59551 (October 9, 2008), will only exacerbate this failure. l The NRC should find 
instead that there is the potential for a significant environmental impact from leaks, accidents or 
acts of terrorism, and require site-specific NEPA evaluation and compliance during licensing and 
relicensing decisions involving spent nuclear fuel storage at power plants. In particular, the 
Attorney General believes that "Finding 4" is unsupported by the latest information about the 
storage of spent nuclear fuel and its susceptibility to leaks, accidents, or terrorist attacks. 

IOn the same day, October 8, 2008, the NRC requested comment on its Finding 2 that spent nuclear fuel could be 
stored safely and without significant enviro=ental impact until there was a repository available (73 Fed.Reg. 
59547). To the extent that finding relies on the Waste Confidence Decision discussed in these comments, California 
urges the NRC to reconsider Finding 2 as well. 
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DISCUSSION 

The NRC Relies On Flawed Findings from its Denial of Recent California and
 
Massachusetts Petitions for Rulemaking
 

In 2006 and 2007, the Attorneys General of Massachusetts and California filed petitions for 
rulemaking with the NRC, asking that 10 C.F.R. Part 51 be revised in light of new information. 
(Massachusetts, Petition for Rulemaking No. PRM-51-10; California, Petition for Rulemaking 
No. PRM-51-12,joined by the Attorney General of New York). The petitions asked, inter alia, 

. that the NRC revise 10 C.F.R. Part 51 in consideration of new and significant threats that have 
developed since these regulations were last revised in 1990, namely, heightened risk of accidents 

. in overcrowded spent fuel storage,pools, and the enhanced terrorist threat. The petitions also 
proposed changes in the regulations based on the Ninth Circuit Court of Appeals finding in San 
Luis Obispo Mothersjor Peace v. NRC, 449,F.3d 1016 (9th Cir. 2006), cert. denied, 127 S.Ct. 
1124 (2007), that the National Environmental Policy Act (NEPA) required an analysis of the 
potential environmental impacts from acts ofterrorism during NRC licensing decisions.2 These 
petitions were rejected by the NRC on August 1,2008. 73 Fed. Reg. 46204 (August 8, 2008). 

The NRC has now compounded that failure to comply with NEPA by proposing to adopt into 
regulation a conclusive presumption that spent nuclear fuel can be safely stored onsite at a 
nuclear facility after the licensed life of the reactor without significant environmental impact for 
a full sixty years, twice as long as previously presumed. 73 Fed. Reg. 59551 (October 9, 2008). 
The revision is not supported by new safety information or improved scientific analysis; rather, it 
appears to be primarily intended to address the fact that the application to use Yucca Mountain as 
a permanent nuclear waste repository has been challenged3

, and that Yucca Mountain is unlikely 
to be opened within the time frame set out in the existing regulations. Indeed, the proposed 
Waste Confidence Decision update refuses to deal with its own administrative record, in that it 
fails to include in its discussion the data provided by the State of Massachusetts in its petition for 
ru1emaking regarding the tl;rreats posed by long term storage of nuclear waste in crowded spent 
nuclear fuel pools, data that fatally undermine the Waste Confidence Decision. The 
Massachusetts infonnation appears not to have been any part of the NRC's analysis of the 
proposed regulation, in violation of well established principles of the Administrative Procedure 
Act, 5 U.S.C. section 705, that require an agency to deal with the full administrative record in a 
ru1emaking proceeding. Burlington Truck Lines, Inc. v, United States, 371 U.S. 156, 168 ("the 
agency must examine the relevant data and articulate a satisfactory explanation for its 
action..."); Lands Council v. McNair (Lands Council II), 537 F.3d 981, 987 (9th Cir. 2008) (en 
banc) ("we will reverse a decision as arbitrary and capricious only if the agency ... entirely 
failed to consider an important aspect of the problem ...."). 

2California and Massachusetts also petitioned the NRC to reverse its finding that the effects of high density storage 
of spent fuel rods may never be significant for purposes ofNEPA. 

3See, 73 Fed. Reg. 59549 (October 9,2008). 
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Since the NRC is proposing to revise 10 C.F.R. Part 5l.23(a), we request in the strongest 
possible terms that the NRC reconsider the information it received from Massachusetts and 
California in their petitions for rulemaking.· The NRC has not provided areasoned explanation, 
reviewable by the public and the courts, as to why it has not considered the new data about the 
greater risk of accidents in overcrowded spent fuel pools. Instead, the NRC, in its discussion of 
the justification for its proposed changes to the Waste Confidence findings at 73 Fed. Reg. 
59548-59549, appears ~o base its proposed regulation principally on information it cited in its 
decision to deny the petitions of California and Massachusetts. That decision heavily relied on 
the :'Sandia Studies," 73 Fed. Reg. 46207, fu. 6 (August 8, 2008). The NRC states that these 
studies, performed after September 11, 2001, support its finding that the risk of a successful 
terrorist attack is very low. This study has been withheld from the public, and a version that was 
made available to the public via a response to a Freedom of Information Act request is so 
redacted as to be worthless. Instead of solely relying on studies that the public is not allowed to 
see and whose conclusions are not reviewable, the NRC should have, as CommissionerJaczko 
noted in his dissenting view, considered the information supplied by the petitioners and should 
have used the information as part of its analysis. 73 Fed. Reg. 46212 (August 8, 2008). 

The Waste Confidence Decision Violates Core Principles of NEPA Regarding 
Supplementation of Environmental Impact Statements 

NEPA requires supplementation of an environmental impact statement for a project when: 1) 
there is significant change in the circumstances under which a proj ect is carried out; or 2) there is 
significant new information regarding the environmental impacts of the project. Marsh v. 
Oregon Natural Resources Council, et al., 490 U.S. 360, 374 (1989). NRC regulations 
governing NEPA review apart from the Waste Confidence Decision incorporate these NEPA 
requirements at 10 C.F.R. section 51.92, subdivision (a)(l) and (a)(2). 

As to many matters other than long-term storage .of spent fuel, NRC cases hold that significant 
changes in circumstances or significant new information trigger the NEPA duty to supplement 
.the environmental analysis for the project in question. In the Matter ofShaw Areva MOX 
Services, 66 N.R.C. 169, 192 (2007) ("Supplementing the EIS is to be done when 'significant 
new circumstances or information relevant to environmental concerns' become apparent.") 

. However, the Waste Confidence Decision not only makes such supplementation not required, it 
makes it legally impossible under NRC regulations, simply because the subject matter is on-site 
waste storage. The NRC has not shown a clearly articulated justification, based on substantial 
evidence in the record, for the proposed extension of this presumption that no change in 
circumstance, and no new information, can ever trigger the NEPA duty to supplement the 
environmental analysis of the long-term on-site storage of nuclear waste. 

Under the proposed rule, no supplemental EIS could ever be required - indeed, it would be 
effectively forbidden - even if (as occurred at Diablo Canyon) a major new fault with a high 
capability for seismic movement was discovered near a plant that has long-term storage, even if 
actual leaks from a spent fuel pool were detected that might reach groundwater, or even if other 
serious new circumstances arose that substantially changed the environmental picture as to any 
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specific facility. Under the Waste Confidence Decision, individual circumstances and facts do 
not matter, no matter what they may be. This is contrary to the well-settled requirements of 
NEPA and is, therefore, invalid as an unreasonable interpretation ofNEPA, a statute applicable 
to the NRC. 

Further, under the proposed rule, a very serious and substantial change can be made in an 
existing nuclear facility, namely the change from a working power plant to a long-term nuclear 
waste storage facility, without environmental review. A prime goal of Congress in enacting 
NEPA was to ensure that the public is informed as to the possible environmental consequences 
of decisions that federal agencies make and projects those agencies approve. Robertson v. 
Methow Valley Citizens Council, 490 U.S. 332,349 (1989). The proposed changes to the Waste 
Confidence Decision would defeat that goal by allowing nuclear power plants to be substantially 
re-purposed and transformed into long-term storage facilities, a function and activity for which 
they were neither initially designed or approved, without environmental review. \Vhen a project 
-- here, a nuclear power plant -- undergoes such a profoundly significant change in purpose, 
scope, and duration as this transformation from power provider to semi-permanent nuclear waste 
dump, NEPA may require supplementation ofthe initial NEPA documents. The initial NEPA 
documents prepared and reviewed by the public for the nuclear power plant covered· a very 
different project, function, and time frame, and those documents are simply adequate for the 
approval of such a: fundamental change in the project. It is not consonant with the purposes and 
requirements ofNEPA to take such supplementation ofNEPA documents completely, 
permanently, and categorically off the table by regulation, regardless of the circumstances 
involved in individual cases, solely because they involve storage of nuclear waste. 

NRC regulations governing NEPA compliance at 10 C.F.R. section 51.92, subdivision (a) make 
EIS supplementation mandatory if there are "substantial changes" or "new and significant " 
information." \Vhile the NRC often interprets that regulation narrowly, it at least makes 
supplementation the legitimate question that NEPA cases hold it should be. The Waste 
Confidence Decision effectively repeals those NEPA requirements for one category of nuclear 
project, and does so for cases whose indIvidual facts are not yet known, and for several decades. 
We believe that this is invalid and beyond the legal authority of the NRC to adopt. 

Doubling the "Safe Storage" Period Only Exacerbates NRC's Noncompliance with NEPA, 
Given That the Mothers (or Peace Decision Found That The Risk of Terrorism Is Not Low 

The NRC's proposed regulatory action does not comply with the holding of the Ninth Circuit 
Court ofAppeal in San Luis Obispo Mothers for Peace v. NRC case, which found that NEPA 
requires an examination of the environmental impacts that would result from an act ofterrorism 
against a nuclear power plant. The plaintiff sued the NRC for refusing to consider environmental 
impacts of terrorist attacks on proposed interim spent fuel storage installations, or on the Diablo 
Canyon nuclear facility as a whole. The Ninth Circuit cited statements and evidence made or 
produced by the President and theUnited States Department of Homeland Security, in holding 
that the threat of a 91l1-style terrorist attack is reasonably foreseeable and not speculative, and 
that the NRC must recognize it as such and consider it as part of its NEPA analysis of the above
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ground waste storage facility. The Ninth Circuit reasoned that the NRC is at least required under 
its own formulation of the rule ofreasonableness to make determinations of the environmental 
effects of a terrorist attack consistent with NRC policy statements and procedures. Mothers for 
Peace at 449 FJd. at 1031. The Court held that the NRC's categorical refusal under NEPA to 

.consider environmental effects of terrorist attack, on the basis that terrorist attacks were "remote 
and highly speculative," was not reasonable in light of the federal government's efforts and 
expenditures to combat that type of attack against nuclear facilities. The risk that a terrorist 
attack will be directed at a particular nuclear facility is reasonably foreseeable and quantifiable. 
Given that spent fuel pools tend to have less structural protection than reactors themselves (e.g., 
no containment building at Diablo Canyon), it is also reasonably foreseeable that any such attack 
could have devastating effects on the environment. 

In the discussion of its proposed revision to the Waste Confidence Decision (73 Fed. Reg. 
59547-59548), the NRC cites to its denial of the petitions for rulemaking.for support of its 
position that the risk of a Buccessful terrorist attack is "very low." 73 Fed. Reg. 46207 (August 
8, 2008). The Denial Decision refuses to follow the Mothers for Peace decision, suggesting it is 
only applicable in the Ninth Circuit and is wrongly decided. 73 Fed. Reg. 46211 (August 8, 
2008). This conclusion ignores the statements from the Bush administration describing the risk 
of terrorist attack to nuclear facilities. Indeed, the Ninth Circuit noted, "The NRC's actions in 
other contexts reveal that the agency does not view the risk of terrorist attacks to be 
insignificant." Mothers for Peace 449 F.3d at 1032. The National Academy of Sciences, in 
Safety and Security ofCommercial Spent Nuclear Fuel Storage: Public Report (2006), found that 
storage pools were susceptible to fire and radiologic release from actions such as a intentional 
attack with a civilian aircraft. Despite this extreme risk, the Design Basis Threat regulations (72 
Fed.Reg. 12705, March 19,2007), do not require nuclear power plant operators to plan defenses 
to attacks from the air. 

The proposed changes in the Waste Confidence Decision ignore these facts, as well as the facts 
and legal arguments set out in the Petition for Rulemaking No. PRM-51-1 0, and in the 
Massachusetts Attorney General's Request for a Hearing and Petition to Intervene With Respect 
to Entergy Nuclear Operation Inc.' s Application for Renewal of the Pilgrim Nuclear Power Plant 
Operating License, etc., Docket No. 50-293. Indeed, NEPA, as interpreted by the Mothersfor ' 
Peace case, requires an analysis of the environmental impacts of terrorism in reactor licensing 
and relicensing decisions, and any revision ofthe Waste Confidence Decision must include and 
be consistent with such an analysis.. We are aware of the NRC's position that it is not legally 
obligated to comply with the Mothers for Peace decision outside the Ninth Circuit. In the Matter 
ofAmergen Energy Company, LLC, 65 N.R.C. 124,128-129 (2007). However, notwithstanding 
the NRC's obligation to follow the holding ofMothers for Peace, the facts upon which that 
holding was based must be addressed by more than a simple statement that the NRC disagrees. 
In this rulemaking proceeding, the NRC is bound by the APA to provide a reasoned response to 
those facts and the discussion of them by the Ninth Circuit, something it has not done. 
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The Risk from Accidental Fires 

The National Academy of Sciences has pointed out that the dense storage of spent nuclear 
assemblies in pools is a major new development that creates a risk of fire that did not exist under 
less crowded conditions; this needs to be closely considere4 by the NRC. See, NAS Committee 
on the Safety and Security of Commercial Spent Nuclear Fuel Storage, Safetyand Security of 
Commercial Spent Fuel Storage, at pp. 53-4 (The National Academies Press 2006). The 
overcrowding increases the potential for severe accidents if water is partially lost from the pool. 
If the water drops to the point where the top of the spent fuel assemblies are exposed to the air, 
they will burn and the fire inay spread to other assemblies in the pool, potentially leading to a 
catastrophic fire and release of radioactive aerosols. Because the California plants are operating 
in active earthquake fault zones, an incident that could involve loss ofwater from the pools is a 
reasonable possibility. As a case in point, a moderate earthquake caused damage to the 
Humboldt Bay Nuclear Plant in Eureka, California, which was then closed because a seismic 
retrofit was not economical.4 This information concerning the risk caused by high density pool 
storage is new and significant information that snould be considered by the NRC in this proposed 

.revision, and calls out for further analysis in licensing decisions that impact spent nuclear fuel 
pools. Instead, again relying on its denial of the petitions for ru1emaking, the NRC refers to the 
confidential Sandia studies to justify its determination that the risks of such a fire are low, 
leaving the public - and the courts -without sufficient information to evaluate this determination. 
73 Fed. Reg. 46211 (October 8,2008). 

Leaks from Storage Pools 

In addition to the risks discussed above, the NRC apparently believes that it lacks regulatory 
authority to require groundwater testing to detect leaks from spent fuel pools, and relies on 
voluntary compliance from the industry. Liquid Radioactive Release Lesson Learned Task 
Force Final Report (Sept. 1,2006.) (Indian Point Unit One), at 13. It has also concluded that 
systems or structures that are buried or that are in contact with soil, such as spent fuel pools, are 
particularly susceptible to undetected leakage. Id. at iii, 33. It was recently discovered that a 
leak in the spent fuel pool at the Brookhaven National Laboratories had been occurring for 12 
years. General Accounting Office, Information of the Tritium Leak and Contractor Dismissal at 
the Brookhaven National Laboratory (GAO/RCED-98-26), November 1997. Radioactive leaks 
have been reported at six other nuclear power plants; such a history suggests that each facility 
should be subjected to site specific NEPA review, and further demonstrates the irresponsibility 
of tnaIcing a generic determination that storage of spent nuclear fuel can never have a significant 
enviromnental impact. 

"Nuclear Power in California: Status Report, Final Consultant Report," at p. 31, California
 
Energy Commission (March 2006), CEC 150-2006-001-F.
 
4 
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CONCLUSION 

The NRC has an affirmative duty to carry out NEPA's mandate for full public disclosure of
 
reasonably foreseeable enviromnental effects that may result from federal actions or approvals.
 
The existing NRC regulations preclude the NRC from carrying out NEPA's action-forcing
 
mandate by authorizing it to ignore its legal duty to disclose and analyze reasonably foreseeable
 
significant risks that will affect the environment. These are risks that the President, the NRC
 

.itself, and many other federal agencies and public organizations recognize now exist aI!,d have 
existed since September 11,2001. The proposed Waste Confidence Decision must not repeat 
this mistake and make it worse, but should instead fully consider the implications of new 
information about the risks from accidents and terrorism; California opposes any generic 
determination that spent nuclear fuel can be stored safely at all nuclear facilities without any 
significant environmental impacts. 

Sincerely, 

b. EMBACHER 
Deputy Attorney General 

For	 EDMUND G. BROWN JK ( 
Attorney General 



Rulemaking Comments 

From: Brian Hembacher [Brian.Hembacher@doj.ca.gov] 
Sent: Thursday, February 05, 2009 5:40 PM 
To: Rulemaking Comments 
Cc: Susan Durbin 
Subject: Comments on Waste Confidence Decision Update 
Attachments: AR-M550U_20090205_142544. pdf 

Dear Secretary 

'Attached please find the comments of the California Attorney General on the Proposed Waste Confidence Decision 
Update (Docket ID-2008-0482), revising 10 C.F.R. Part S1.23(a). 

CONFIDENTIALITY NOTICE: This communication with its contents may contain confidential and/or legally privileged 
information. It is solely for the use of the intended recipient(s). Unauthorized interception, review, use or disclosure is 
prohibited and may violate applicable laws including the Electronic Communications Privacy Act. If you are not the 
intended recipient, please contact the sender and destroy all copies of the communication. 
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