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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

In the Matter of: NRC Docket ID 

Waste Confidence Decision Update 2008-0482 

COMMENTS SUBMITTED BY THE OFFICE OF THE ATTORNEY GENERAL OF 
THE STATE OF CONNECTICUT CONCERNING THE NUCLEAR REGULATORY 
COMMISSION'S PROPOSED WASTE CONFIDENCE DECISION UPDATE 

Richard Blumenthal, Attomey General of Connecticut, submits these comments 

regarding the Nuclear Regulatory Commission's ("NRC") proposed Waste Confidence Decision 

Update. 

The Waste Confidence Decision Update is illegal and unacceptable. It is based on 

patently false assumptions, violates the clear terms ofthe National Environmental Policy Act 

("NEPA") and inexcusably permits incalculable amounts of highly radioactive spent nuclear fuel 

("SNF") to accumulate at the nation's 104 nuclear power stations with no meaningful time 

limitation. The record is without evidence to support NRC's position that long-term storage of 

highly radioactive waste at civilian nuclear power stations is safe. In fact, the uncontroverted 

evidence shows that there have been numerous leaks and spills at aging spent nuclear fuel pools 

and that civilian reactors are highly vulnerable to accidents or attacks. Instead ofleaving this 

deadly waste at vulnerable sites -- in many cases near residential communities -- the NRC must 

act now to establish a safe and effective solution to the problems of spent nuclear waste. 
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Interests of the State of Connecticut 

As chief legal officer of the State of Connecticut, the Attorney General has long 

supported effOlis to protect human health and safety and the environment from improper use of 

radioactive materials. Connecticut is a densely populated state containing several current or 

decommissioned nuclear power sites. Any effort to permit the continued storage of SNF at these 

facilities directly affects the citizens of the State. The Attorney General is also currently 

involved as an interested governmental body in the relicensing proceedings for the Indian Point 

nuclear plants. See In the Matter of Entergy Nuclear Operations, Inc" ASLBP No, 07-858-03

LR-BDO I, Memorandum and Order (July 31,2008). The State of Connecticut has a strong 

interest in ensuring the safety of nuclear power plants near or within its borders. 

Overview of the Proposed Amendment to the Waste Confidence Rule 

The NRC seeks in this proposed rule, published for comment on October 9, 2008, to 

amend two of its five Waste Confidence findings, specifically finding (2) relating to the length of 

time that can be expected until the national high-level waste repository will be available, and 

finding (4) relating to how long spent nuclear fuel can be safely stored on-site in its current form. 

See 73 Fed. Reg. 59551 (Oct. 9,2008). NRC's goal is to amend finding (2) to assume that a 

SNF storage facility will be available within 50-60 years beyond the licensed life of CU11'ent 

reactors, and to amend finding (4) to pennit spent fuel to be stored on-site for 60 years at existing 

nuclear facilities. In addition, the NRC is proposing an alternative finding (2) to remove any 

reference to a time period. 
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The proposed changes are arbitrary and capricious, contrary to the National 

Environmental Policy Act, and directly contradicted by the simple facts of the real and potential 

harms associated with the storage of SNF. 

Historical Background on the Rule 

In 1979, the United States Court of Appeals for the District of Columbia Circuit, in State 

ofMinnesota v. NRC, 602 F.2d 412, 413-14 (D.C. Cir. ]979), questioned whether there would be 

offsite storage available for SNF from certain power stations after license termination. 

Intervenors in that case argued that any expansion of on-site storage could occur only 

after analysis of environmental implications. 

NRC staff, however, believed that NEPA did not require the preparation of an 

environmental impact statement, because any modifications as to where and how SNF would be 

stored would not "significantly affect the quality of the human environment." See Atomic Safety 

and Licensing Appeal Board. !d. at 414-15. The D.C. Circuit found that the Commission's 

"implicit" policy conclusion that a "reasonable assurance that methods of safe permanent 

disposal of high-level wastes can be available when they are needed" was unsupported by the 

record and remanded the issue to the Commission to undertake a record-based rulemaking 

proceeding to establish a supportable policy.ld. at 417. The result was the] 984 Waste 

Confidence Decision. 
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Waste Confidence Findings 

The 1984 Waste Confidence Decision established five findings necessary to permit the 

continued licensing of nuclear power plants in the absence of an existing national storage 

repository. Those findings were: 

(1) The Commission finds reasonable assurance that safe disposal of HLW [high level 

nuclear waste] and SNF [spent nuclear fuel] in a mined geologic repository is technically 

feasible; 

(2)	 The Commission finds reasonable assurance that one or more mined geologic 

repositories for commercial HLW and SNF will be available by the years 2007-2009, and 

that sufficient repository capacity will be available within 30 years beyond the expiration 

of any reactor operating license to dispose of existing commercial HLWand SNF 

originating in such reactor and generated up to that time; 

(3) The Commission finds reasonable assurance that HLWand SNF will be managed in a 

safe manner until sufficient repository capacity is available to assure the safe disposal of 

all HLWand SNF; 

(4) The Commission finds reasonable assurance that, if necessary, spent fuel generated in 

any reactor can be stored safely and without significant environmental impacts for at 

least 30 years beyond the expiratlon of that reactor's operating license at that reactor's 

spent fuel storage basin, or at either onsite or offsite independent spent fuel storage 

installations (ISFSIs); 
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(5) The Commission finds reasonable assurance that safe independent onsite or offsite spent 

fuel storage will be made available if such storage capacity is needed. 

49 Fed. Reg. 34658 (Aug. 31, 1984). After making these findings, NRC amended its regulations 

to say that the environmental impacts of onsite SNF storage are not properly part of a relicensing 

proceeding. (10 C.F.R. § 51.23(a)), 

Subsequent events demonstrated that the Waste Confidence Rule had no connection to 

reality. Yucca Mountain, of course, did not open by 2007. As long ago as 1990, NRC amended 

the Waste Confidence Rule findings (2) and (4) to reflect later dates of availability of the 

national repository and to clarify that, in finding (4), the expiration of a reactor's operating 

license referred to the full 40 year initial license as well as any revised or renewed licensing 

tern1. The NRC added that it found "reasonable assurance that at least one geologic repository 

wiJI be available within the first quarter of the twenty-first century, and sufficient repository 

capacity will be available within 30 years beyond the licensed life for operation (which may 

include the term ofa revised or renewed license) ...." 55 Fed. Reg, 38474 (Sept. 18,1990). 

NRC also amended finding (4) to read: "The Commission finds reasonable assurance that, if 

necessary, spent fuel generated in any reactor can be stored safely and without significant 

environmental impacts for at least 30 years beyond the licensed life for operation (which may 

include the term ofa revised or renewed license) of that reactor at its spent fliel storage basin, or 

at either onsite of o±Isite ISFSls." Id. See 55 Fed. Reg. 38472 (Sept. 18, 1990). 
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Waste Confidence Decision Update 

Since the last revisions to the Waste Confidence Rule, there has still been no appreciable 

progress at Yucca Mountain. While $14 billion has been spent on this designated federal 

repository, there is still no realistic operational date in sight. Therefore, NRC is now seeking, 

once again, to amend finding (2) to give itself more time. NRC will claim that it finds 

reasonable assurance that sufficient mined geologic repository capacity can reasonably be 

expected to be available within 50-60 years beyond the licensed 11fe for operation (which may 

include the tenTI of a revised or renewed license) of any reactor to 

dispose of the commercial high-level nuclear waste and spent fuel originating in such reactor and 

generated up to that time. 73 Fed. Reg. at 59551. The Commission also seeks to amend finding 

(4), again, to read that "The Commission finds reasonable assurance that, if necessary, spent fuel 

generated in any reactor can be stored safely without significant environmental impacts for at 

least 60 years beyond the licensed life for operation (which may include the term of a revised or 

renewed license) of that reactor in a combination of storage in its spent fuel storage basin and 

either onsite or offsite independent spent fuel storage installations." 73 Fed. Reg. at 59551. 

The NRC has also published a separate alternative proposed rule which would amend 10 

C.F.R. § 51.23(a) to say that if necessary, spent fuel generated in any reactor can be stored safely 

and without significant environmental impacts beyond the licensed life for operation (which may 

include the term ofa revised or renewed license) of that reactor at its spent fuel storage basin or 

at eitheronsite or offsite independent spent fuel storage installations. 73 Fed. Reg. 59547 (Oct. 9, 

2008). 
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The Revised Waste Confidence Findings Are Without Support 

The Waste Confidence Rule proceedings werc intended to "assess [the) degree of 

assurance that radioactive wastes produced by nuclear power plants can be safely 

disposed of, to detennine when such disposal or offsite storage will be available, and 

to determine whether radioactive wastes can be safely stored onsite past the expiration of 

existing facility licenses until offsite disposal or storage is available." 73 Fed. Reg, 59552. 

There is insufficient evidence that radioactive wastes produced by nuclear power plants can be 

safely disposed offal' an indefinite period of time on-site at private, civilian nuclear reactors. 

The facts are clear. Yucca Mountain is not open and has no reasonable chance of 

opening in the next 10 years. Ifit ever does open, it will already be too small for all of the waste 

it was to accommodate. Depatiment of Energy ("DOE") facilities have accumulated 

approximately 13,000 tons of waste, and civilian power reactors have generated an additional 

58,000 tons. The Report to the President and the Congress by the Secretary of Energy on the 

Need for a Second Repository, December 2008, p.5. As civilian reactors add about 2,000 tons 

annually, current estimates are that total waste generated by the current fleet of reactors will total 

between 109,3 00 and 13 0,000 tons, depending on how many reactors are granted license 

extensions.ld. Yucca Mountain, even if it opened tomorrow, is statutorily limited to hold only 

77,000 tons of waste. See National Waste Policy Act of 1982, Public Law 97--425, 42 U.S.c. 

10101 et seq., § l14(d). In fact, the head of DOE's civilian nuclear waste program told 

Congress that by 2010 _. next year .- the amount of waste produced by the country's 104 nuclear 

power plants plus defense waste will already exceed the total allowable storage capacity for 
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Yucca Mountain. See The Rep0l1 to the President and the Congress by the Secretary of Energy 

on the Need for a Second Repository, December 2008; see also CNJ\l', Report: Expand Nevada 

nuclear dump or OK second site (Nov. 7,2008), 

http://www.cnn.com/2008/US/ll/07/nuclear.dump.nevada.ap/. 

In sum, there is no national repository, available or nearly available, and even the one 

under consideration will not be able to bouse even the waste awaiting disposal by the end of next 

year. There is no basis, therefore, for the Waste Confidence Rule's finding (2) that there is 

reasonable assurance tbat the nation will have a safe repository for all of the SNF from existing 

reactors at any discemible point in the future, 

There No Evidence to Support the Assurance that Spent Fuel from Civilian Reactors Can 
Be Stored Safely for At Least 60 Years, Or More, Either Onsite or Offsite 

NRC finding (4), that spent fuel from reactors can be stored safely for at least 60 years 

beyond the licensed life of the reactors (or, under the NRC's alternate proposal, indefinitely), 

either onsite or offsite, is without support. 

NRC's existing rules governing the storage of spent nuclear fuel were based on several 

considerations including: (1) the long-term integrity of spent fuel under water pool storage 

conditions, (2) stmcture and component safety for extended facility operation, (3) the safety of 

dry storage, and (4) potential risks of accidents and acts of sabotage at spent fuel storage 

facilities, 49 Fed, Reg. 34658. See, e.g, NUREG-1738, Final Technical Study of 1 Spent Fuel 

Pool Accident Risk and Decommissioning Nuclear Power Plants (NRC: January 200 I); National 
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Academy of Sciences Committee on the Safety and Security of Commercial Spent Nuclear Fuel 

Storage, Safety and Security of Commercial Spent Nuclear Fuel Storage (The National 

Academies Press: 2006); Gordon Thompson, Risks and Risk-Reducing Options Associated with 

Pool Storage of Spent Nuclear Fuel at the Pilgrim and Vermont Yankee Nuclear Power Plants 

(May 25, 2006). 

The facts, as developed over the last several decades, clearly demonstrate that NRC's rule 

is based on false assumptions. In fact, an accident or attack on a SNF pool could result in a loss 

of coolant and subsequent fire releasing deadly amounts of radiological material and toxic fumes. 

An NRC report issued in October 2000, described in detail what can occur if there is a loss of 

coolant in a fuel pool: 

This reaction of zirconium and air, or zirconium and steam is exothermic (i.e., 
produces heat). The energy released from the reaction, combined with the fuel's 
decay energy, can cause the reaction to become self-sustaining and ignite the 
zirconium. The increase in heat from the oxidation reaction can also raise the 
temperature in adjacent fuel assemblies and propagate the oxidation reaction. The 
zirconium fire would result in a significant release of the spent fuel fission 
products which would be dispersed from the reactor site in the thermal plume 
from the zirconium fire. Consequence assessments have shown that a zirconium 
fire could have significant latent health effects and resulted (sic) in numbers of 
early fatalities.] 

A Department of Energy report indicates that such a fire would release considerable 

amounts of cesium-137, an isotope that accounted for most of the offsite radiation exposure from 

NRC Report October, 2000 at 3-1 (internal citation omitted), 
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the 1986 Chernobyl accident. 2 Another report, authored by NRC, concludes that, in the event of 

a pool fire, approximately 100 percent of the pool's inventory of cesium would be released to the 

atmosphere. 3 

The emission of radioactive palticles from a spent fuel pool accident would lead to 

horrific consequences. The NRC study stated that human fatalities within the first year of such 

an event "can be as large as for a severe reactor accident even if fuel has decayed several years.,,4 

The radioactive fallout from this type of release could also make tens of thousands of acres of 

land uninhabitable. 

A recent report by the National Academy of Sciences, the NRC's own technical staff and 

independent experts contradicts the NRC's assertion that high-density fuel storage pools pose no 

significant environmental risk. See Jan Beyea, RepOlt to the Massachusetts Attorney General on 

the Potential Consequences of a Spent-fuel Pool Fire at the Pilgrim or Vermont Yankee 

Nuclear Plant (May 25, 2006), This report showed that fuel storage pools are susceptible to fire 

and radiological release from a wide range of conditions, including natural phenomena, 

operator error, equipment failure, or intentional attack. The environmental impacts 

of a fire in a spent fuel pool may be severe, extending over a geographic area larger 

than one state's boundaries and continuing for decades. 

2 See US Department of Energy, Health and Environmental Consequences of the Chemobyl Nuclear Power Plant 
Accident. DOEfER-03n (Washington, DC: DOE. June 1987). 

) See V L Sailor et at, Severe Accidents in Spent Fuel Pools in Support of Generic Safety Issue 82, NUREG/CR
4982 (Washington, DC: NRC, July 1987). 

4 See NRC Report October, 2000 at 3-34. 
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While these reports are deeply troubling, NRC's assumptions include a greater flaw. 

NRC assumes that a leak or loss of radioactivity from spent fuel storage is not possible. That 

assumption is so demonstrably wrong that its use is absurd. 

Examples of leaking SNF pools, unfortunately abound, To name but a few in the 

Northeast

•	 The decommissioned Connecticut Yankee Nuclear Power Station has a tritium 

contaminated groundwater plume associated with historic leaks from that facility. 

•	 In August 2005, Entergy Corporation discovered a leak or tritium in the spent fuel 

pool at Indian Point Nuclear Power Station Unit 2. Hydrological information 

indicates that some contaminated ground water likely will, or has migrated to the 

Hudson River. In addition to the leak from Unit 2 at Indian Point, there is 

evidence of the radionuclides nickel-63, cesium-I 37, strontium-90, and cobalt-60 

around the facility which appear to have come from leakage in the Unit I spent 

fuel pool. Unit 1 was shut in 1974, but its spent fuel pool still contains expended 

fuel and radioactive water. Liquid Radioactive Release Lessons Learned Task 

Force Final Repoli (Sept. 1, 2006) ("Lessons Learned Report") at 5-6. 

•	 Ground water samples taken by Brookhaven National Laboratories (BNL) 

showed concentrations of tritium that were twice the allowable federal drinking 

water standards. General Accounting Office, Information on the Tritium Leak 

and Contractor Dismissal at the Brookhaven National Laboratory (GAOIRCED
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98-26) November 1997, at 1. The tritium was found to be leaking from the 

laboratory's spent-fuel pool into the local water supply aquifer. rd. The leak 

appears to have occurred for as long as 12 years. 

•	 Finally, Seabrook power plant suffered a leak of tritium £i'om a defect in the liner 

of the cask loading pool. 

Even in the face of years of accidental releases of radionuclides, the NRC states in its 

proposed rule that "[n]othing has occurred ," which calls into question the Commission's 

confidence in the safety of both wet and dry storage of [spent nuclear fuel] in the nonnal 

operation of spent fuel pools...." 73 Fed. Reg. at 59548, The record offers no hint as to the basis 

for this nonsensical statement. 

While dry cask storage is safer than storage in pools, there is no evidence that the dry 

cask modules are safe for the essentially indefinite period of time that NRC is currently 

proposing in the Waste Confidence Rule. The testing and evaluations conducted with respect to 

the various dry cask designs was premised entirely on use of dry cask as a means of temporary 

storage of SNF and not as an alternative to proper long-term disposal. The eHeet of weathering 

or other age-induced phenomena on dry cask modules has never been determined. Further, 

essentially all civilian reactors are located near major bodies of water (usually rivers) for cooling 

water purposes. The impact of 100- or SOO-year flood events on large scale dry cask storage 

facilities needs to be carefully considered. Furthermore, the impact on the safety of dry cask 

units from global climate change as it relates to rising sea levels and the periodicity of major 

flood events has never been evaluated. 
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Acts of Terrorism 

Any plan or regulation that pennits long-term storage of SNF at existing nuclear power 

stations poses an unacoeptable danger to the public. According to a report prepared for Congress 

by the Government Accountability Office, the nation's nuclear power plants remain vulnerable 

to a terrorist attack. 5 Further, Mohamed ElBaradei, Director General of the International 

Atomic Energy Agency, warned of "the potential of terrorists targeting nuclear facilities.,,6 Mr. 

ElBaradei also stated that the "safety and security ofnuclear material is a legitimate concern of 

all States" and that "[t]he willingness of terr9rists to commit suicide to achieve their evil makes 

the nuclear terrorism threat far more likely than it was before September 11."7 This threat is not 

conjectural. The threat exists and the federal government's failure to complete Yucca Mountain 

on schedule does not mean that it would now be safe or reasonable to decide that scattered, 

vulnerable, temporary industry sites have become an acceptable safe intennediate "solution." 

In the years since 9/11, the federal govemment has repeatedly acknowledged that there is 

a credible threat of intentional attacks on nuclear power plants, including the specific threat of an 

aircraft attack. For example, on November 15, 2002, the FBI sent a bulletin to law enforcement 

agencies, warning them that AI-Qaeda's "highest priority targets remain within the aviation, 

5 Nuclear Power Plants Efforts Made to Upgrade Security, butthe Nuclear Regulatory Commission's Design Basis
 
Threat Process Should Be Improved, March 2006, GAO-06-388..
 
6 International Atomic Energy Agency, Calculating the New Global Nuclear Terrorism Threat (November 1,2001)
 
available at www.iaea.org/woridatom/PresslP_release/200 IInt_Pressrelease.shtml.
 

7 Jd. 
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petroleum, and nuclear sectors." Text ofFI3I Tenor Waming, CBSNews.com (Nov. 15,2002), 

available at httpJ/www/cbsnews.com/stories/2002/11/15/attack/main52950 1. 

On September 4,2003, the United States General Accounting Office ("GAO") issued a 

report noting that the nation's commercial nuclear power plants are possible tenorist targets 

and criticizing the NRC's oversight and regulation of nuclear power plant security. GAO, 

Nuclear Regulatory Commission: Oversight of Security at Commercial Nuclear Power Plants 

Needs to Be Strengthened, GAO-03-752 (2003) (E 24-1-57); see also GAO, Testimony Before 

the Subcomm. on Nat' I Security, Emerging Threats, & Int'I Relations, House Comm. on Gov't 

Refonn, Nuclear Power Plants Have Upgraded Security, But the NRC Needs to Improve Its 

Process for Revising the DBT, GAO- 06-555T, at 1 (2006) (hereinafter "2006 GAO Testimony"] 

(E 964) (stating that, "(a]ccording to the (NRC] ... , there continues to be 

a general credible threat of a tenorist attack on the nation's commercial nuclear power plants, in 

particular by al Qaeda and like-minded Islamic terrorist groups"). 

In 2005, the National Academy of Sciences released a repOlt from a study it conducted at 

the request of Congress, with the sponsorship of the NRC and the Department of Homeland 

Security, of the security risks posed by the storage of spent fuel at nuclear plant sites. See Nat'l 

Acad. of Scis., Safety and Security of Commercial Spent Nuclear Fuel Storage: Public Report 

(2006) [hereinafter NAS Study] (E 725-846). Based upon information provided by the NRC, the 

National Academy of Sciences judged that "attacks with civilian aircraft remain a credible 

threat." Id. at 30 (E 760). It noted that terrorists might choose to attack spent fuel pools because 

they are "less well protected structurally than reactor cores" and "typically contain inventories of 
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medium- and long-lived radionuclides that are several times greater than those contained in 

individual reactor cores," Id, at 36 (E 766). The National Academy of Sciences concluded that 

the storage pools are susceptible to fire and radiological release from a wide range of conditions, 

including intentional attacks with large civilian aircraft. Id. at 49, 57 (E 779, 787). 

The NRC's ~Waste Confidence Update Fails to Comply with NEPA 

The National Environmental Policy Act of 1969 ("NEPAli), 42 U.S.C. §§ 4321-4347, 

and the implementing regulations formally promulgated by the Council on Environmental 

Quality ("CEQ"), 40 C.F.R. Parts 1500-1508, place upon the NRC the obligation to consider 

every significant aspect of the environmental impact of a proposed action and ensures that the 

Commission will infOlID the public that it has indeed considered environmental concerns in its 

decision making process. Calvert Cliffs' Coordinating Committee, Inc. v, United States Atomic 

Energy Comm'n, 449 F.2d 1109,1114 (D.C. Cir. 1971). NEPA provides, in pertinent pati, as 

follows: 

The Congress authorizes and directs that, to the fullest extent possible ... 

(2) all agencies of the Federal Govemment shall -- ... 

(C) include in every recommendation or report on proposals for legislation and 
other major Federal actions significantly affecting the quality of the human 
environment, a detailed statement by the responsible official on -

(i) the environmental impact of the proposed action, 

(ii) any adverse environmental effects which cannot be avoided should the 
proposal be implemented, 

(iii) altematives to the proposed action, 
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(iv) the relationship between local short-term uses of man's environment and the 
maintenance and enhancement oflong-terrn productivity, and 

(v) any irreversible and ilTetrievable commitments of resources which would be 
involved in the proposed action should it be implemented. 

42 V.S.c. § 4332. As a general matter, NEPA imposes a two step process: first, an agency 

must prepare an Environmental Assessment (EA) which identifies impacts of, and alternatives 

to, the proposed action; second, if the EA reveals that the proposed action may involve an 

impact to the environment, the agency must prepare an Environmental Impact Statement 

(ElS); alternatively, if the agency concludes that the proposed action will havc no significant 

impact, it must prepare a Finding ofNo Significant Impact ("FONSl"). As a federal agency, 

NRC must comply with NEPA and the CEQ regulations. 

NEPA directs that certain issues must be studied and that the reviewing agency must take 

a "hard look" at these issues, but does not direct what result an agency must reach. Federal 

appellate courts have been very clear, however, that NEPA is an imp0l1ant federal law and 

compliance is mandatory. "NEPA was created to ensure that agencies wit! base decisions on 

detailed information regarding significant environmental impacts and that information will be 

available to a wide variety of concerned public and private actors. Morongo Band ofMission 

Indians v. Federal Aviation Administration, 161 FJd 569,575 (9th Cir. 1998)." Mississippi 

River Basin Alliance v. Westphal, 230 F.3d 170, 175 (5th Cir. 2000). 

Thus, the fundamental goal of an evaluation under NEPA is to require responsible
 

government agencies involved with a given project to undertake a careful and thorough
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analysis of the need for that project and its impacts before committing to proceed with the 

project. As the Tenth Circuit has held: 

The purpose of NEPA is to require agencies to consider environmentally 
significant aspects of a proposed action, and, in so doing, let the public know that 
the agency's decisionmaking process includes environmental concerns. Baltimore 
Gas & Elec Co. v. Natural Resources Defense Council, 462 U.S. 87, 97, 76 L. 
Ed. 2d 437, 103 S. Ct. 2246 (1983); Sierra Club v. United States Dep't ofEnergy, 
287 F .3d 1256, 1262 (10th Cir. 2002). 

Utahns For Better Transportation v. United States Dept. ofTransp., 305 F.3d 1] 52, 1162 

(1oth Cir. 2002). In a similar vein, the D.C. Circuit has held: 

NEPA was intended to ensure that decisions about federal actions would be made 
only after responsible decision-makers had fully adverted to the environmental 
consequences of the actions, and had decided that the public benefits flowing 
from the actions outweighed their environmental costs. Jones v. District of 
Columbia Redevelopment Land Agency, 162 U.S. App. D.C. 366,499 F.2d 502, 
512 (D.C. Cir. 1974).... 

Illinois Commerce Com. v. Interstate Commerce Com., 848 F.2d 1246, 1259 (D.C. Cir. 1988). 

It is not only the government decision-makers who are to be served by an EIS. 

As one court noted: "The purpose of an EIS is to 'compel the decision-maker to give serious 

weight to environmental factors' in making choices, and to enable the public to 'understand and 

consider meaningfully the factors involved,' County ofSuffolk [v. Secretary ofInterior], 562 

F.2d at 1375 (citing Sierra Club v. Morton, 510 F.2d 813, 819 (5th Cir, 1975»." Town of 

Huntington v. Marsh, 859 F.2d 1134, 1141 (2d Cir. 1988)(emphasis added,) 

Reflecting these statutory objectives, NEPA case law has established "a relatively low 

threshold for the preparation of an EIS," Natural Resources De! Council v. Duvall, 777 F. 

Supp, 1533, 1537 (E.D. Cal. 1991), If the Environmental Assessment establishes that an 
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agency's "action may have a significant effect upon the ... environment, an EIS must be 

prepared." Nat 'I Parh & Conservation Ass 'n v. Babbitt, 241 FJd 722, 730 (9th Cir. 2001); 

National Audubon Society v. Hoffman, 132 FJd 7, 12 (2d Cir. 1997). Where the impacts of an 

agency action are unclear, an agency must first prepare an Environmental Assessment to 

determine whether the proposed action may have a significant environmental effect. See Nat '[ 

Parh & Conservation Ass 'n, 241 F.3d at 730 (citing 40 C.F.R. § 1501.4). Regardless of the 

ultimate outcome, CEQ regulations require NRC to prepare an Environmental Assessment that 

identifies and discusses the impacts of the proposed action and the alternatives thereto. 40 

C.F.R. § 1508.9(a),(b); Hanly v, Kleindienst, 471 F.2d 823,834-35 (2d Cir. 1972). 

In the present case, NRC has not take the requisite "hard look" at the environmental 

consequences of its actions because it has never published an Environmental Assessment of any 

kind. Similarly, NRC has failed to meet CEQ's requirements for making a finding of no 

significant impact. 40 C.F.R. § 1508.13. Because NRC has not conducted even the most 

minimal of assessments, neither governmental decision makers nor the public have ever had the 

opportunity to consider and comment on the administrative record. The mandates ofNEPA have 

not been met and these proposed amendments to the Waste Confidence Rule cannot legally be 

enacted. 
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Conclusion 

Neither casks nor pools can be accepted as a long-term situation. Most of the 104 

existing U.S. nuclear power stations are located near major population centers. Even with the 

modestly enhanced security plans in place since September 11,2001, these power plants are 

highly vulnerable. The spent fuel pools, in fact, are even more vulnerable than the reactors 

because the fuel is not housed in large concrete containment domes and because, due to the huge 

amounts of old fuel left within them, the pools contain much more total radioactivity than the 

reactors. Even with safer dry cask storage systems, it is illegal and unsafe to warehouse vast 

amounts of highly dangerous nuclear waste at scattered sites all around the country when it is 

well established that tenorists networks are focusing on the nation's nuclear and utility 

industries, and when there is no evidence of the long term reliability and safety of this new 

technology. 

The CUl1'ent proposed amendments are short-sighted, illegal, and dangerous. The NRC 

should fundamentally revise its approach to long-term storage of spent nuclear fuel. After 

conducting a full and fair environmental impact study, it must adopt plans to create a safe and 

efficient method of creating a permanent national repository for high level nuclear waste. 

Dated: February 5, 2009 #f~bmitted 

RICHARD BLtU'TIIAL 
ATTORNEY GENERAL OF THE 
STATE OF CONNECTICUT 
55 Elm Street 
Hartford, CT 06141-0120 
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