Fermi3CEm Resource

From: Terry Lodge [tjlodge50@yahoo.com]

Sent: Monday, February 09, 2009 5:57 PM

To: Fermi3COLEIS Resource

Subject: Scoping comments on proposed Fermi 3 nuclear power plant

To the Licensing Board and Members of the Commission:
I offer my comments for purposes of NEPA scoping for the proposed Fermi 3 nuclear power plant.

A NEPA document in connection with Fermi 3 will be a vain undertaking unless the Nuclear Regulatory
Commission administratively forbids the initiation of any physical construction or preconstruction activities at
the Fermi 3 site until the completion and finalization of an Environmental Impact Statement and selection of a
preferred alternative.

In 2007 the Nuclear Regulatory Commission promulgated a new, de-regulated definition of "construction" as
that term applies to the building of new nuclear power plants. Under the new 10 C.F.R. § 50.10(a)(2), the
following activities were relieved of all NRC oversight:

> Site exploration

> Procurement

> Logging, clearing of land, grading

> Excavation for any structure

> Fabrication at other than the final onsite, in-place location (modules)

At the same time, the "limited work authorization" - the first point at which NRC "build" authority must be
sought - was moved higher/later in the licensing continuum. The "new" LWA list of allowable activities
contained in the revised 10 C.F.R. § 50.10(d)(1) includes:

> Driving of pilings

> Subsurface preparation

> Placement of backfill, concrete, or permanent retaining walls
> Installation of foundation

The drastic alteration of the meaning of "construction" circumvents NEPA. By allowing excavation activity,
for example, the utility commences an irretrievable commitment to a nuclear-fired power plant long before the
completion of an Environmental Impact Statement which is supposed to seriously consider reasonable
alternatives. This manifests an undeniable bias toward central baseload plant construction and precludes
substantive consideration of any other alternatives such as wind, solar, geothermal and energy conservation. By
"de-regulating" the nuclear plant construction process from NEPA restrictions, the Commission is handing
DTE, as applicant, the "sunk costs" argument, i.e, that because the utility has incurred expenses for its project, it
should not, nay, must not, be denied an NRC license to complete it.

If the Commission were to allow any acts of construction to proceed before the completion of the NEPA
process, such is illegal because it is contrary to NEPA. Because such enabling would act to deprive the public
of the benefit of the procedural protections of NEPA, the NRC revamping of its definition of "construction"
comprises a denial of due process and is unconstitutional as applied.

For all actions "significantly affecting the quality of the human environment," the federal agency must provide
a detailed statement on the "environmental impact of the proposed action," alternatives to the proposed actions,
and any "irreversible and irretrievable commitments of resources" that would occur with implementation of the
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action. 42 U.S.C. § 4332(2)(C). The Environmental Impact Statement must contain a "full and fair discussion"
of significant environmental impacts that is "supported by evidence that the agency has made the necessary
environmental analyses." 40 C.F.R. § 1502.1. The discussion must include an analysis of the direct, indirect,
and likely cumulative impacts of the proposed action. See 40 C.F.R. §§ 1508.7, 1508.8, 1508.25. Federal
agencies also must analyze and discuss "significant new circumstances or information relevant to environmental
concerns and bearing on the proposed action or its impacts." 40 C.F.R. §1502.9(c). To satisfy NEPA, the NRC
must demonstrate it has taken a "hard look" at the environmental consequences of the proposed action. "To
comply with NEPA’s ‘hard look’ requirement an agency must adequately identify and evaluate environmental
concerns." Friends of the Bow v. Thompson, 124 F.3d 1210, 1213 (10th Cir. 1997).

NEPA's twin objectives are to ensure that the federal agency "consider[s] every significant aspect of the
environmental impact of a proposed action" and to "inform the public that it has indeed considered
environmental concerns in its decision-making process." Earth Island Inst. v. U.S. Forest Serv., 442 F.3d 1147,
1153-54 (9th Cir. 2006); Baltimore Gas & Elec. Co. v. Natural Res. Def. Council, 462 U.S. 87, 97 (1983). See
also 40 C.F.R. § 1500.1(b), (c). Thus, "NEPA procedures must insure that environmental information is
available to public officials and citizens before decisions are made and before actions are taken [emphasis
supplied]. . . Accurate scientific analysis, expert agency comments, and public scrutiny are essential to
implementing NEPA." Id. § 1500.1(b).

NEPA’s emphasis on "the importance of coherent and comprehensive up-front environmental analysis. . .
ensure[s] informed decision-making to the end that the agency will not act on incomplete information, only to
regret its decision after it is too late to correct." Blue Mtns. Biodiversity Project v. Blackwood, 161 F.3d 1208,
1216 (9th Cir. 1998). In Foundation on Economic Trends v. Heckler, 756 F.2d 143 (D.C. Cir. 1985), the D.C.
Circuit Court of Appeals characterized NEPA litigation as the "critical juncture" in judicial enforcement of the
"hard look" doctrine, "to ensure that the agency has adequately considered and disclosed the environmental
impacts of its actions and that its decision is not arbitrary or capricious". Id. at 151. The purpose of NEPA is to
ensure that agencies do not make uninformed - as opposed to unwise - decisions. Robertson v. Methow Valley
Citizens Council, 490 U.S. 332, 348 (1989).

The present process allows DTE to, de facto, irretrievably commit to the project and to invest heavily
in construction prior to the de jure selection of a preferred alternative. This makes the environmental
document into a farce. A project being built while it is being licensed is far more difficult to stop than a project
which seeks merely paper approval. Sunk costs significantly undermine the effectiveness of environmental
laws. And besides massive investment, the work undertaken prior to a final EIS drastically affects the
environment and natural resources - the very resources that should have been protected until more thorough
analysis of the project's impact on the environment was conducted. By the time opponents of the project can get
a court to consider enjoining the project, the court faces a fait accompli.

The First Circuit Court of Appeals illustrated in Sierra Club v. Marsh the dangers that sunk costs pose in the
NEPA context. There, the Court of Appeals vacated a district court ruling denying a preliminary injunction to
environmental plaintiffs. The plaintiffs sought to halt the construction of a causeway to an island that the State
of Maine wanted to develop into a marine terminal. The district court had denied the preliminary injunction in
the belief that the harm to the environment was not "irreparable" because the causeway always could be
removed at a later time.

The Court of Appeals vacated the district court's decision not to issue a preliminary injunction, Sierra Club v.
Marsh, 872 F.2d 497, 500-501 (1st Cir. 1989) because setting aside an agency's decision at a later date would
not undo environmental harm. Moreover, the commitment of resources already made to the project would
influence any re-evaluation of the merits of the project. The appellate panel held that "it is far easier to influence
an initial choice than to change a mind already made up" and that "the harm at stake is a harm to the
environment, but the harm consists of the added risk to the environment that takes place when governmental
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decision makers make up their minds without having before them an analysis (with prior public comment) of
the likely effects of their decision upon the environment." /d. Hence premature decisions irreparably harm the
environment, by increasing the risk to the environment.

Congress promulgated NEPA to ensure that federal projects were not initiated until an accurate assessment of
the project's impact on the environment was complete. Vermont Yankee Nuclear Power Corp. v. National
Resources Defense Council, Inc., 435 U.S. 519, 558 (1978) (finding Congress passed NEPA to ensure that
federal agencies consider the environmental consequences of proposed actions during the decision-making
process, thereby insuring "fully informed and well-considered" decisions); Massachusetts v. Watt, 716 F.2d
946, 953 (1st Cir. 1983) ("[NEPA's] purpose is to require consideration of environmental factors before project
momentum is irresistible, before options are closed, and before agency commitments are set in concrete."
(quoting W. Rogers, Environmental Law § 7.7 at 767 (1977)); Arlington Coalition on Transp. v. Volpe, 458
F.2d 1323, 1333 (4th Cir.) (stating that the "purpose of NEPA [is] to insure that actions by federal agencies be
taken with due consideration of environmental effects"), cert. denied sub nom. Fugate v. Arlington Coalition on
Transp., 409 U.S. 1000 (1972).

Regulations issued pursuant to NEPA state that "until an agency issues a record of decision ... no action
concerning the proposal shall be taken which would: (1) have an adverse environmental impact; or (2) limit the
choice of reasonable alternatives." 40 C.F.R. § 1506.1 (1995); see also 40 C.F.R. § 1501.2 (stating that agencies
must "integrate the NEPA process with other planning at the earliest possible time to insure that planning and
decisions reflect environmental values ... and to head off potential conflicts").

In the case of Fermi 3, the Commission should immediately forbid any physical activity at the proposed plant
site by DTE or its contractors and subcontractors which is designed to further a "build" alternative at the
proposed site for Fermi 3, pending formal and final completion of an EIS and the selection of a preferred
alternative. To allow otherwise violates NEPA and invites a lawsuit.

Please acknowledge your receipt of my comments. Thank you.
Very truly yours,
/s/ Terry J. Lodge, Esq.
316 N. Michigan St., Ste. 520

Toledo, OH 43604-5627
(419) 255-7552
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