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I. INTRODUCTION

On June 27, 2008, the Atomic Safety and Licensing Board ("Board") admitted a revised

version of a single contention proposed by three citizens' organizations1 (collectively,

"Intervenors") and granted their request for a hearing in the above possession-and-use licensing

proceeding for the Mixed-Oxide Fuel Fabrication Facility ("MFFF"). 2 The Board subsequently

issued an Order on August 5, 2008, scheduling a prehearing conference to develop an "Initial

Scheduling Order" that would govern the conduct of the hearing.3 The August 5, 2008 Order

Blue Ridge Environmental Defense League ("BREDL"), Nuclear Watch South ("NWS"), and Nuclear
Information and Resource Service ("NIRS").

2 See Memorandum and Order (Ruling on Contentions and All Other Pending Matters), LBP-08-1 1, slip-op.
(June 27, 2008).

3 See Order (Scheduling Prehearing Conference Call) at 1 (Aug. 5, 2008) (unpublished).
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laid out certain considerations for the Intervenors, Shaw AREVA MOX Services, LLC ("MOX

Services" or "Applicant"), and the NRC Staff ("Staff') (collectively, "Parties") regarding

procedural and scheduling matters related to the hearing.

In an August 12, 2008 prehearing conference, the Parties agreed to take 60 days to assess
4

their positions and consider questions raised by the Board.4 Accordingly, on October 24, 2008,

the Board ordered a second prehearing conference. 5 During the second prehearing conference,

held on October 29, 2008, the Parties agreed that the Applicant would develop an initial

recommendation on how best to litigate the merits of the admitted contention.6 The Board

adopted that approach, requiring in its November 20, 2008 Order that that the Applicant provide,

no later than January 27, 2009, "either: (1) a proposal concerning the manner in which it wishes

to litigate the pending contention; or (2) a status report indicating its reasons for believing that

the matter should once again be deferred.",7 Accordingly, the Applicant provides the proposal set

forth below.

II. PROCEDURAL MATTERS

A. SUBPART N

The Board first proposed the use of 10 C.F.R. Part 2, Subpart N ("Subpart N")

procedures in its August 5, 2008 Order scheduling the initial prehearing conference call.8

Subpart N was established by the Commission in 2004, as a "fast track" hearing method, as a

4 See Tr. 595.
5 See Notice and Order (Convening Prehearing Conference Call) (Oct. 24, 2008) (unpublished).
6 See Tr. 638-39.

7 Memorandum and Order (Summarizing Prehearing Conference) at 2 (Nov. 20, 2008) (citation omitted).
8 See Order (Scheduling Preheating Conference Call) at 3 (Aug. 5, 2008) (unpublished).
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part of the Commission's effort .to "provide for a more effective and efficient hearing process." 9

The Applicant has considered the use of Subpart N, and believes its use is consistent with the

Parties' and the Board's interests in this hearing and is appropriate for the resolution of the single

contention at issue.

Requirements for Use of Subpart N

NRC regulations allow the use of Subpart N procedures for a Part 70 licensing

proceeding if either, (a) all parties agree to the use of Subpart N, or (b) the hearing is expected to

take no longer than two days.' 0 The Applicant expressed an interest during the August 12, 2008

prehearing conference in using Subpart N procedures and, with the Staff and Intervenors,

requested additional time to consider whether Subpart N was appropriate. " Counsel for

Applicant conferred with counsel for the other Parties regarding use of Subpart N. Intervenors

were not prepared at this time to decide on a set of hearing procedures. The Staff would agree to

the use of Subpart N if the other parties consent to the same. Absent such consensus between the

other Parties, the Staff does not take a position on the Applicant's proposal at this time and will

respond in accordance with the Board's direction.

After further review, the Applicant has determined that Subpart N is appropriate, because

the hearing on this single contention should be completed within two days.

The Commission designed Subpart N for hearings in which only a few contentions are at

9 Changes to Adjudicatory Process, 69 Fed. Reg. 2183, 2190 (Jan. 14, 2004).
10 See 10 C.F.R. § 2.3 10(h).

H See lr. 561-62.
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issue and those contentions are not particularly complex. 12 This proceeding involves only one

contention and information provided by the Applicant in advance of the hearing (as discussed

further below) will permit prompt review of Intervenors' concerns. Applicant's current

expectation is to proffer a single panel of witnesses to address the contention. There is no

apparent reason, at this time, that the admission of prefiled testimony and Board examination of

the witnesses could not be completed in two days. Although not expressly stated, the Board

appears to concur that a one- or two-day hearing is appropriate for this proceeding. Indeed, the

Board could conclude, depending upon the content of the pre-filed testimony, that the contention

can be resolved entirely on the basis of the prefiled testimony or with limited Board examination.

For these reasons, the application of Subpart N to this proceeding is appropriate and consistent

with NRC regulations and Commission policy. 13

Benefits of Use of Subpart N

In the prehearing conferences to date, the Board and the Parties have expressed an

interest in preserving resources and engaging in an efficient hearing process. 14 The streamlined

procedures of Subpart N best serve that interest. In fact, the Commission adopted Subpart N in

part to allow parties to be heard on a "simple, inexpensive, informal proceeding."' 5 For

example, Subpart N prohibits written pleadings and, as the Commission explains, the

12 See 69 Fed. Reg. at 2229 ("Subpart N is a new, specialized hearing track that contains the Commission's 'fast

track' hearing procedures. This subpart provides for the expeditious resolution of issues in cases where the
contentions are few and not particularly complex and might be efficiently addressed in a short hearing using
simple procedures and oral presentations.").

13 See 10 C.F.R. § 2.3 10(h)(2); 69 Fed. Reg. at 2229.
14 See Tr. 557, 559, 561-62, 593-94; Tr. 605-10, 614.

15 69 Fed. Reg. at 2206.
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"sometimes protracted series of written responses they often entail."' 6 Subpart N prohibits

motions for summary disposition, which the Board has discouraged in this proceeding, citing the

potentially duplicative effort that could result.' 7 Subpart N also encourages parties to resolve

their disputes in advance of the hearing, consistent with the Board's desire for cooperation

among the Parties. 18 Finally, should additional mechanisms for an efficient hearing process be

required, Subpart N allows the Board to issue orders necessary for the orderly and effective

conduct of the proceeding. 19

Further, Subpart N provides the option to exit and convert to other hearing procedures if

the proceeding becomes unexpectedly complex. Despite the anticipated advantages of Subpart

N, if the Board concludes that "fast track" procedures are no longer appropriate for this

proceeding, Commission regulations permit it to order the proceeding to continue under another

subpart (e.g., Subpart L). 20 For these reasons, and in light of the Parties' and the Board's interest

in an efficient resolution of the admitted contention, the Applicant urges the Board to apply

Subpart N procedures to this hearing.

B. LICENSE APPLICATION AMENDMENT

The Applicant does not at this time anticipate that any amendment to the License

Application or Integrated Safety Analysis ("ISA") Summary will be required to address this

contention. Nonetheless, the Applicant has not yet determined whether it will clarify the ISA

16 69 Fed. Reg. at 2191; see 10 C.F.R. § 2.1402(a)(1).

17 See 10 C.F.R. § 2.1402(a)(3); Tr. 590-94. If Subpart N procedures are not adopted and the hearing proceeds
under Subpart L, the Applicant continues to reserve its right to file a motion for summary disposition pursuant

to 10 C.F.R. § 2.1205.
18 See 10 C.F.R. § 2.1404(c); Tr. 560-61, 586 (recognizing the Parties' efforts, to date, to work together).

19 See 10 C.F.R. § 2.1402(a)(7).

20 See 10 C.F.R. § 2.1402(b).
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Summary or License Application with additional information addressing the contention. In

either case, as shown below, the information supporting Applicant's position will be available to

all Parties well in advance of any hearing on the merits.

III. SCHEDULING MATTERS

A. INITIATION OF HEARING

The Applicant sees no reason to delay commencement of the hearing until issuance of the

Staff's Safety Evaluation Report (SER). As discussed in the October 29, 2008 prehearing

conference, Commission regulations specifically allow for adjudication of the contention prior to

issuance of the Staff's SER.21 Although the Commission's case scheduling and management

regulations seek to ensure "that the hearing schedule does not adversely impact the staff s ability

to complete its reviews in a timely manner," where the Staff agrees, as here, to proceed in

advance of issuance of the SER, the regulations do not prohibit that timing.22 Moreover, such

timing is consistent with the Commission's expectations for efficient resolution of disputes.

Proceeding in advance of the Staff s issuance of the SER would not disadvantage the

Intervenors or result in wasted resources. The Applicant understands that the Staff plans

complete an evaluation of the Applicant's safety analysis related to this contention, which would

be available to the Parties.23 The Parties also would have advance access, pursuant to 10 C.F.R.

§ 2.336, to information from the Applicant's disclosures, including a written safety analysis the

21 See Tr. 625-26; 10 C.F.R. § 2.332(d).

22 10 C.F.R. § 2.332(d); see Tr. 609-10, 622-23, 625.

23 See Tr. 609 (proposing that the Staff would issue a decision akin to "a position statement taken by the staff

with regard to the contention that would be incorporated into the SER").
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Applicant anticipates preparing to address the contention.24

Of course, should new information associated with construction of the facility arise, 25

Intervenors are not precluded from taking advantage of Commission regulations regarding

modification of the contention, late-filed contentions, or reopening the record.26 These

regulations provide the Commission's established mechanisms for the Intervenors to challenge

issuance of a license based on newly-available information, and strike a balance between the

Commission's dual interests in public participation and in efficient licensing proceedings. 27

There is no basis in this case to depart from established Commission practice and cause

significant unwarranted delay.

Accordingly, Intervenors' suggestion to delaying this hearing until issuance of the SER is

unnecessary, unsupported by Commission regulation, and contrary to Commission policy for

prompt resolution of proceedings.

24 See Tr. 604-05. The Applicant anticipates that this report will serve as the basis for its experts' testimony.

25 At the October 29, 2008 prehearing conference, Intervenors argued for additional delay beyond issuance of the

SER, to issuance of an SER supplement following substantial completion of construction. See Tr. 610-23.
This argument attempts to resurrect the rejected late-filed Contention 6 in this proceeding. See LBP-08-1 1,
slip-op. at 22 ("Contentions 3 and 4 deal not with proposed changes to the MOX facility design, but rather with
the facility as designed being able to accommodate an interruption in the transfer of stored liquid high alpha
waste out of the MOX facility that could significantly influence the facility's environmental impact and safe
operation.") (emphasis in original); see also id. at 22 n.49; Duke Energy Corp. (McGuire Nuclear Station,
Units 1 & 2; Catawba Nuclear Station Units 1 & 2), CLI-02, 55 NRC 278, 294 (2002). There is no proposed
change to the MOX facility design before the NRC, and the possibility of future design changes presupposes
decisions not made and "is purely speculative." LBP-08-1 1, slip-op. at 22

26 See 10 C.F.R. §§ 2.309, 2.326.

27 See Duke Power Co. (Catawba Nuclear Station, Units 1 & 2) CLI-83-19, 17 NRC 1044, 1045 (1983) ("The

Commission recognizes that fairness requires procedures which permit participants to licensing proceedings to
react to licensing document that are developed or submitted after a proceeding has begun. Fairness also
requires the Commission to conduct efficient and expeditious licensing proceedings. ... The Commission
believes that [all of the regulatory factors for a late-filed contention, taken together,] are reasonable procedural
requirements for determining whether to admit contentions that are filed late because they rely solely on
information contained in licensing-related documents that were not required to be prepared or submitted early
enough to provide a basis for the timely formulation of contentions.").
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B. TIMELINE FOR HEARING UNDER SUBPART N

Under Subpart N, the Board must conduct a prehearing conference no later than 40 days

after the petition to intervene is granted.28 Although that deadline has already passed, this

provision does not preclude a decision to proceed under Subpart N. Rather, the Board may

exercise its discretion under 10 C.F.R. § 2.1402(a)(7), to issue a scheduling order for the

effective conduct of this proceeding.29 The following proposed schedule conforms the needs and

interests of the Board and Parties to the procedures of Subpart N.

Subpart N does not specify the timing for the Staff's review of the Applicant's safety

analysis and information with respect to the admitted contention. The regulation provides that

NRC's licensing action should be done promptly: "During the pendency of any hearing under

[Subpart N] ... the NRC staff is expected to issue its approval or denial of the application

promptly, or take other appropriate action on the matter which is the subject of the hearing." 30

The Applicant anticipates that the Staff (and Intervenors) would have the benefit of the

Applicant's written safety analysis documenting its review of the issue presented in the

contention. The Applicant thus proposes that the Board use the completion of the Staff's review

and evaluation as the initiating milestone for scheduling this proceeding. That is, the Board

should set the prehearing conference for no later than 40 days after the Staff completes its

evaluation of Applicant's safety analysis of the admitted contention.31

28 See also 10 C.F.R. § 2.1404(a).

29 See also 10 C.F.R. § 2.319; Potomac Elec. Power Co. (Douglas Point Nuclear Generating Station, Units I &

2), ALAB-277, I NRC 539, 544 (1975) (noting that, under the regulation that is now 10 C.F.R. § 2.319,
licensing boards have the "general authority to regulate the course of the hearing").

30 10 C.F.R. § 2.1403(a).

31 Applicant anticipates that the Staff will complete its review of relevant materials (available in parallel to the
Intervenors) within 120 days of Applicant's completion of the safety analysis.
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During the Subpart N prehearing conference, "each party shall provide the presiding

officer and the parties participating in the conference with a statement identifying each witness

the party plans to present at the hearing and a written summary of the oral and written testimony

of each proposed witness." 32 In effect, this timeline would provide the Intervenors with the

benefit of information from both the Applicant and Staff well in advance of the Subpart N

prehearing conference, consistent with the Board's proposal in the October 2008 prehearing

conference. 33 Given that the Applicant and Staff will have provided substantial information on

their positions in advance of the pre-filed testimony, any requirement that would have the

Applicant, Staff, and Intervenors file consecutive written testimony would be unduly time

consuming and unnecessary. Accordingly, the Parties should file their direct testimony

simultaneously.

The hearing would then take place 20 days after the close of the prehearing conference,

pursuant to 10 C.F.R. § 2.1405(a). During the hearing, the Board may question the testifying

witnesses - including using questions posed the Parties at the prehearing conference - but the

Parties may not do so.34 The Board may allow cross examination by the Parties, upon oral

motion only if necessary for development of the record.35 At the close of the hearing, the Parties

may present oral argument and a final statement of position.36 Written submittals are not

32 10 C.F.R. § 2.1404(b).

33 See Tr. 634-35 ("I think the Interveners would certainly benefit, whether its through the SER or from the staff
going first with testimony, the Interveners go last, so they would have the benefit of the staff's analysis of
whatever it is the Applicant does ..... ") (Chairman Farrar); see also id. at 603-04.

34 See 10 C.F.R. § 2.1404(c) (allowing Parties to present questions during the prehearing conference for the
Board topose during the hearing); 10 C.F.R. § 2.1405(e) (prohibiting the parties from questioning testifying
witnesses at the hearing).

35 See 10 C.F.R. § 2.1402(c).
36 See 10 C.F.R. § 2.1405(f).

9



permitted unless ordered by the Board.37

The Applicant outlines its proposed timeframe below:

* PROPOSED TIMEFRAME UNDER SUBPART N

DATE EVENT

X The Staff completes its evaluation of the
contention issue.

X + 40 days Subpart N Prehearing conference. Applicant,
Staff, and Intervenors identify witnesses and
submit written summary of the testimony of
each proposed witness.

X + 60 days 2-Day Hearing.

X + < 92 days Board provides written decision to Parties. If
providing a decision from the bench, the Board
must provide that decision no more than 20
days from the conclusion of the hearing.

X + 112 days Board decision becomes final 20 days from
issuance, unless there is an appeal to the
Commission.

Based upon current projections and assumptions regarding the availability of review

resources, Applicant anticipates that it will be prepared to make available its written safety

analysis of the issue presented in this contention to the NRC Staff (and simultaneously to

Intervenors through mandatory disclosures) by April 2009. Applicant anticipates that the Staff

would complete its technical review and the Staff's evaluation of this topic within 120 days

thereafter. Thus, the Subpart N prehearing conference on this matter could occur early in the

fourth Quarter of 2009

37 Id.
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C. ALTERNATE TIMELINE FOR HEARING UNDER SUBPART L

Should the Board decline to adopt the expeditious procedures of Subpart N, the Applicant

proposes the following timeline for proceeding under Subpart L:

PROPOSED TIMEFRAME UNDER SUBPART L

DATE EVENT

X The Staff completes its evaluation of the
contention issue.

X+ 26 days38  Deadline for motions for summary
disposition.(2.1205(a))

X + 30 days Parties simultaneously 39 file initial written
statements of position and written testimony.
(2.1207(a)(1))

X + 50 days Parties simultaneously file written responses
and rebuttal testimony. (2..1207(a)(2))

X + 50 days Parties file proposed questions for the Board to
pose during hearing. (2.1207(a)(3)(i))

X + 56 days Deadline for decision on summary disposition
motions (2.1205(c))

X + 57 days Parties file proposed questions related to
rebuttal testimony for the Board to pose during
hearing. (2.1207(a)(3)(ii))

X + 71 days 4
0 Oral hearing (2 days) (2.1207(b))

X + 101 days Parties provide proposed findings of fact and
conclusions of law.

X + 161 days Board provides written decision. (Part 2, App.

38 This deadline could change based on the date set for hearing.
39 Because the Applicant and Staff will have provided substantial information on their positions in advance of the

pre-filed testimony, any requirement that would have the Applicant, Staff, and Interveners file consecutive
written testimony would be unduly time consuming and unnecessary.

40 The time between filing of rebuttal testimony and the hearing is not specified in Subpart L. Applicant has used

14 days.
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B, Model Milestones under Subpart L).

X + 201 days Board's decision becomes final, absent
Commission review. (2.1210)

A hearing on the single contention could be conducted under Subpart L during the fourth

Quarter of 2009, if not resolved earlier via dispositive motion.

IV. CONCLUSION

Accordingly, for the reasons discussed above, Applicant requests that the Board

conduct this hearing pursuant to the expedited hearing rules set out in Subpart N. Applicant

suggests the Board set a tentative Subpart N Prehearing Conference in October 2009, subject to

updates from the Staff on the expected completion of its review of the Applicant's written safety

analysis of the single issue presented in the contention.

Respectfully submitted,

Donald . Silverman, Esq.
Timothy P. Matthews, Esq.
Anna L. Vinson, Esq.
MORGAN, LEWIS & BOCKIUS LLP
1111 Pennsylvania Avenue, N.W.
Washington, DC 20004
Phone (202) 739-5502
E-mail: dsilverman(c-Dmorganlewis.com
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SHAW AREVA MOX SERVICES, LLCDated: 27 January 2009
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