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PREFACE

This is the sixty-fourth volume of issuances (1-499) of the Nuclear Regulatory
Commission and its Atomic Safety and Licensing Boards, Administrative
Law Judges, and Office Directors. It covers the period from July 1, 2006, to
December 31, 2006.

Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954. These Boards, comprised of three members conduct
adjudicatory hearings on applications to construct and operate nuclear power
plants and related facilities and issue initial decisions which, subject to internal
review and appellate procedures, become the final Commission action with
respect to those applications. Boards are drawn from the Atomic Safety and
Licensing Board Panel, comprised of lawyers, nuclear physicists and engineers,
environmentalists, chemists, and economists. The Atomic Energy Commission
(AEC) first established Licensing Boards in 1962 and the Panel in 1967.

Between 1969 and 1990, the AEC authorized Atomic Safety and Licensing
Appeal Boards to exercise the authority and perform the review functions which
would otherwise have been exercised and performed by the Commission in
facility licensing proceedings. In 1972, that Commission created an Appeal
Panel, from which were drawn the Appeal Boards assigned to each licensing
proceeding. The functions performed by both Appeal Boards and Licensing
Boards were transferred from the AEC to the Nuclear Regulatory Commission
by the Energy Reorganization Act of 1974. Appeal Boards represented the final
level in the administrative adjudicatory process to which parties could appeal.
Parties, however, were permitted to seek discretionary Commission review of
certain board rulings. The Commission also could decide to review, on its own
motion, various decisions or actions of Appeal Boards.

On June 29, 1990, however, the Commission voted to abolish the Atomic
Safety and Licensing Appeal Panel, and the Panel ceased to exist as of June 30,
1991. Since then, the Commission itself reviews Licensing Board and other
adjudicatory decisions, as a matter of discretion. See 56 Fed. 29 & 403 (1991).

The Commission also has Administrative Law Judges appointed pursuant to
the Administrative Procedure Act, who preside over proceedings as directed by
the Commission.

The hardbound edition of the Nuclear Regulatory Commission Issuances is a
final compilation of the monthly issuances. It includes all of the legal precedents
for the agency within a six-month period. Any opinions, decisions, denials,
memoranda and orders of the Commission inadvertently omitted from the
monthly softbounds and any corrections submitted by the NRC legal staff to the
printed softbound issuances are contained in the hardbound edition. Cross
references in the text and indexes are to the NRCI page numbers which are the
same as the page numbers in this publication.

Issuances are referred to as follows: Commission—CLI, Atomic Safety and
Licensing Boards-LBP, Administrative Law Judges—ALJ, Directors'
Decisions—DD, and Decisions on Petitions for Rulemaking—DPRM.

The summaries and headnotes preceding the opinions reported herein are not
to be deemed a part of those opinions or to have any independent legal
significance.



CONTENTS
Issuances of the Nuclear Regulatory Commission

AMERGEN ENERGY COMPANY, LLC
(Opyster Creek Nuclear Generating Station)
Docket 50-0219-LR
Memorandum and Order, CLI-06-24, September 6,2006 .............
DAVID GEISEN
Docket IA-05-052
Memorandum and Order, CLI-06-19, July 26,2006 .................
ENTERGY NUCLEAR OPERATIONS, INC.
(Pilgrim Nuclear Power Station)
Docket 50-293-LR
Order, CLI-06-26, October 10,2006 . ........ ...,
ENTERGY NUCLEAR VERMONT YANKEE, LLC, and
ENTERGY NUCLEAR OPERATIONS, INC.
(Vermont Yankee Nuclear Power Station)
Docket 50-271-LR
ORDER, CLI-06-26, October 10,2006 ............... ...,
EXELON GENERATION COMPANY, LLC
(Early Site Permit for Clinton ESP Site)
Docket 52-007-ESP
Memorandum and Order, CLI-06-20, July 26,2006 .................
FLORIDA POWER & LIGHT COMPANY,
FPL ENERGY SEABROOK, LLC,
FPL ENERGY DUANE ARNOLD, LLC,
CONSTELLATION ENERGY GROUP, INC.
(Calvert Cliffs Nuclear Power Plant, Units 1 and 2;
Calvert Cliffs Independent Spent Fuel Storage Installation;
Nine Mile Point Nuclear Station, Units 1 and 2;
R.E. Ginna Nuclear Power Plant;
Turkey Point Nuclear Generating Plant, Units 3 and 4;
St. Lucie Nuclear Power Plant, Units 1 and 2;
Seabrook Station; Duane Arnold Energy Center)

Dockets 50-317-LT-2, 50-318-LT-2, 72-8-LT-2, 50-220-LT-3,
50-410-LT-3, 50-244-LT-2, 50-250-LT, 50-251-LT, 50-335-LT,
50-389-LT, 50-443-LT, 50-331-LT

Memorandum and Order, CLI-06-21, July 26,2006 .................

vii



HYDRO RESOURCES, INC.
(P.O. Box 777, Crownpoint, NM 87313)
Docket 40-8968-ML

Memorandum and Order, CLI-06-29, December 14, 2006 .........

LOUISIANA ENERGY SERVICES, L.P.
(National Enrichment Facility)
Docket 70-3103-ML

Memorandum and Order, CLI-06-22, August 17,2006 . ...........

PACIFIC GAS AND ELECTRIC COMPANY
(Diablo Canyon Power Plant Independent Spent Fuel
Storage Installation)
Docket 72-26-ISFSI

Memorandum and Order, CLI-06-23, September 6, 2006 ..........
Memorandum and Order, CLI-06-27, November 9, 2006 ..........

PA’INA HAWAIL LLC
Docket 30-36974-ML (Materials License Application)

Memorandum and Order, CLI-06-18, July 26,2006 ..............
Memorandum and Order, CLI-06-25, September 6, 2006 . .........

SYSTEM ENERGY RESOURCES, INC.
(Early Site Permit for Grand Gulf ESP Site)
Docket 52-009-ESP

Memorandum and Order, CLI-06-20, July 26,2006 ..............
Order, CLI-06-28, November 9,2006 . ........... ... vuu..

Issuances of the Atomic Safety and Licensing Boards

AMERGEN ENERGY COMPANY, LLC
(Oyster Creek Nuclear Generating Station)
Docket 50-0219-LR (ASLBP No. 06-844-01-LR)

Memorandum and Order, LBP-06-22, October 10,2006 ...........

DALE L. MILLER
Docket IA-05-053 (ASLBP No. 06-846-02-EA)

Order, LBP-06-21, September 29,2006 . .. .....................

DAVID GEISEN
Docket IA-05-052 (ASLBP No. 06-845-01-EA)

Memorandum and Order, LBP-06-25, October 31,2006...........

DOMINION NUCLEAR NORTH ANNA, LLC
(Early Site Permit for North Anna ESP Site)
Docket 52-008-ESP (ASLBP No. 04-822-02-ESP)

Memorandum and Order, LBP-06-24, October 24,2006 ...........

viii



ENTERGY NUCLEAR GENERATION COMPANY and
ENTERGY NUCLEAR OPERATIONS, INC.
(Pilgrim Nuclear Power Station)
Docket 50-293-LR (ASLBP No. 06-848-02-LR)

Memorandum and Order, LBP-06-23, October 16,2006.............

ENTERGY NUCLEAR VERMONT YANKEE, LLC, and
ENTERGY NUCLEAR OPERATIONS, INC.
(Vermont Yankee Nuclear Power Station)
Docket 50-271-LR

Memorandum and Order, LBP-06-20, September 22, 2006. ..........

EXELON GENERATION COMPANY, LLC
(Early Site Permit for Clinton ESP Site)
Docket 52-007-ESP

Initial Decision, LBP-06-28, December 28,2006 ..................

HYDRO RESOURCES, INC.
(P.O. Box 777, Crownpoint, New Mexico §7313)
Docket 40-8968-ML

Final Partial Initial Decision, LBP-06-19, August 21, 2006...........

STEVEN P. MOFFITT
Docket TA-05-054

Order, LBP-06-26, December 13,2006 ... ...... ...

U.S. ARMY
(Jefferson Proving Ground Site)
Docket 40-8838-MLA

Memorandum and Order, LBP-06-27, December 20,2006 ...........

Issuance of Director’s Decision

OPERATING AND DECOMMISSIONING POWER REACTORS and
OPERATING AND DECOMMISSIONING RESEARCH AND
TEST REACTORS

Director’s Decision, DD-06-3, November 2,2006. .. ...............

Indexes

Case Name Index ......... ... ... i
Legal Citations Index . ....... ... ... . . . .
8BS ittt e
Regulations ......... ... i
StAtULeS . . oot e

ix



Others . ...

Subject Index
Facility Index



Cite as 64 NRC 1 (2006) CLI-06-18

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Dale E. Klein, Chairman
Edward McGaffigan, Jr.
Jeffrey S. Merrifield
Gregory B. Jaczko
Peter B. Lyons

In the Matter of Docket No. 30-36974-ML
(Materials License Application)

PA’INA HAWAIL LLC July 26, 2006

RULES OF PRACTICE: INTERLOCUTORY REVIEW

The Commission’s rules allow discretionary interlocutory review only when
a licensing board certifies a ruling or refers a question, or when an interlocutory
board ruling creates ‘‘immediate and serious irreparable impact’” or ‘‘affects the
basic structure of the proceeding in a pervasive or unusual manner. 10 C.F.R.

§2.341(H)(D), (H(D)(D) & (ii).

RULES OF PRACTICE: INTERLOCUTORY REVIEW

Settling some but not all contentions is a routine feature of NRC litigation; it
does not affect the proceeding in a pervasive or unusual manner.

RULES OF PRACTICE: APPEALS

““[A] licensing board’s [order] is final for appellate purposes where it either
disposes of at least a major segment of the case or terminates a party’s right to
participate; rulings which do neither are interlocutory.”” Public Service Co. of
New Hampshire (Seabrook Station, Units 1 and 2), ALAB-731, 17 NRC 1073,
1074 (1983), and cited authority.



RULES OF PRACTICE: SETTLEMENTS

The burden of a settlement with an intervenor regarding NEPA issues falls on
the NRC Staff (Wetlands Action Network v. Army Corps of Engineers, 222 F.3d
1105, 1114 (9th Cir. 2000), cert. denied, 534 U.S. 815 (2001)), and thus does not
compromise Pa’ina’s hearing rights. It is the NRC, not licensee, that has the legal
duty to perform a NEPA analysis and to issue appropriate NEPA documents. See
id. See also USEC Inc. (American Centrifuge Plant), CLI-06-10, 63 NRC 451,
474 & n.144 (2006), citing 10 C.F.R. § 51.41. The Licensee complains about the
resulting ‘‘extra expense [and] work,’’ the ‘‘procedural delays,’” and the ‘‘greater
uncertainty’’ associated with the purported bifurcation of this proceeding into an
“‘EA track with a public meeting many months in the future’’ and ‘‘an evidentiary,
trial-type hearing with expert opinions on the non-environmental contentions.’’
But these are normal accoutrements of any hearing process involving NEPA.
License applicants at the NRC assume the risk of imposition of these additional
burdens. See generally Consolidated Edison Co. of New York (Indian Point, Units
1 and 2), CLI-01-8, 53 NRC 225, 229 (2001) (observing, albeit in another context,
that ‘litigation inevitably results in the parties’ loss of both time and money’’).

RULES OF PRACTICE: SETTLEMENTS

Third parties have no absolute right to veto settlements that the agreeing parties
find to their advantage.

RULES OF PRACTICE: SETTLEMENTS

Settlements that are presumably based on an analysis of litigation risk and
optimum use of the NRC Staff’s scarce resources are commonplace in litigation
and have, in the past, received our approval. Sequoyah Fuels Corp. (Gore,
Oklahoma Site), CLI-97-13, 46 NRC 195, 207-11 (1997).

RULES OF PRACTICE: SETTLEMENTS

The Commission has a longstanding policy of supporting settlements. 10
C.F.R. §2.338. See also Sequoyah Fuels Corp., CLI-97-13, 46 NRC at 205.

RULES OF PRACTICE: SETTLEMENTS

Administrative agencies and their adjudicators routinely approve stipulations
and settlements to which fewer than all the parties in a case subscribe. We have
done so ourselves, albeit in the enforcement context. Sequoyah Fuels, CLI-97-13,
46 NRC at 222-23. Indeed, our own regulations contemplate just such a possibility



— requiring only ‘‘the consenting parties’’ to file the settlement with the board.
10 C.F.R. §2.338(g).

MEMORANDUM AND ORDER

This adjudicatory proceeding stems from Pa’ina Hawaii, LLC’s (‘‘Pa’ina’’)
application for a materials license to construct and operate an industrial irradiator
at the Honolulu International Airport. On April 27, 2006, the Atomic Safety
and Licensing Board (‘‘Board’’) issued an unpublished Order! accepting a Joint
Stipulation of the NRC Staff and Intervenor Concerned Citizens of Honolulu
settling two environmental contentions previously admitted for adjudication.?
The Joint Stipulation provided that the two environmental contentions would be
dismissed, that the NRC Staff would prepare an Environmental Assessment (EA)
regarding those two contentions, and that the Intervenor reserved its right to file
additional contentions challenging the adequacy of the Staff’s EA if the Staff
were to issue a Finding of No Significant Impact (FONSI).3

On May 8th, Pa’ina filed a pleading which it entitled an ‘‘Appeal’’ of the
Board’s April 27th Order.* Pa’ina’s ‘‘Appeal’’ asserts that the Staff should not
be required to prepare an EA prior to (i) the conclusion of an evidentiary hearing
on the two environmental contentions (Nos. 1 and 2) and also on a related safety
contention (No. 7), and (ii) the Board’s subsequent issuance of findings of fact and
conclusions of law.’ Pa’ina characterizes the April 27th Order as ‘‘impos[ing] the
EA process on Pa’ina,’’¢ ““grant[ing] summary judgment against Pa’ina on the two
contentions, without notice, without any factual development, and without proper

'Order (Confirming Oral Ruling Granting Motion To Dismiss Contentions) (Apr. 27, 2006),
ADAMS Accession No. ML061170190 (*‘April 27th Order’’). ADAMS is the acronym for the NRC’s
Agencywide Documents Access and Management System, which is publicly accessible through the
NRC’s Web page at http://www.nrc.gov.

2See LBP-06-4, 63 NRC 99 (2006). The Intervenor, in its first environmental contention, asserts
that the NRC Staff failed to justify sufficiently its invocation of a categorical exclusion for Pa’ina’s
proposed irradiator. In the second contention, the Intervenor argues that special circumstances
(i.e., natural phenomena (hurricanes and tsunamis) and airplane crashes) require an environmental
assessment or an environmental impact statement for Pa’ina’s proposed irradiator.

3NRC Staff and Concerned Citizens of Honolulu Joint Motion To Dismiss Environmental Con-
tentions (Mar. 20, 2006) (‘‘Joint Motion’’), and Joint Stipulation attached thereto.

4 Applicant Pa’ina Hawaii, LLC’s Notice of Appeal of [Board’s] April 27, 2006 Order and Accom-
panying Brief (‘‘Appeal’”).

5 Appeal at 5.

61d. See also id. at 11.



conclusions of law,”’” and ‘‘government by fiat.”’® Pa’ina therefore requests that
the Commission vacate the Board’s approval of the settlement and also dismiss
with prejudice the three contentions referenced above. Both the Intervenor and
the NRC Staff oppose Pa’ina’s challenge.’

Our procedural rules grant Pa’ina no right to appeal interlocutory orders.!”
Thus, we treat Pa’ina’s ‘‘Appeal’” instead as a petition for discretionary inter-
locutory review under 10 C.F.R. § 2.341(f). Because Pa’ina’s ‘‘Appeal’’ does
not satisfy our interlocutory review standards and, in addition, lacks merit, we
deny it.

I. DISCUSSION

A. Petition for Discretionary Interlocutory Review

Our rules allow discretionary interlocutory review only when a licensing board
certifies a ruling or refers a question, or when an interlocutory board ruling creates
“‘immediate and serious irreparable impact’’ or ‘‘affects the basic structure of
the proceeding in a pervasive or unusual manner.”’!! Here, Pa’ina’s appeal meets
none of these conditions. Pa’ina itself does not maintain otherwise.!> The Board
has not certified or referred anything; settling NEPA claims and eliminating the
need for the hearing on those issues hardly amount to ‘‘immediate and serious
irreparable’” harm to Pa’ina; and settling some but not all contentions is a routine
feature of NRC litigation — it does not affect the proceeding in a ‘‘pervasive or
unusual manner.”” Given this information, it is clear that Pa’ina’s ‘‘Appeal’’ fails
to satisfy the criteria for interlocutory review.

T1d. at 12.

81d. at 6.

% Intervenor Concerned Citizens of Honolulu’s Opposition to Applicant Pa’ina Hawaii, LLC’s
Appeal of [Board]’s April 27, 2006 Order (May 18, 2006) (‘‘Intervenor Opposition’’); NRC Staff’s
Opposition to Applicant Pa’ina Hawaii, LLC’s Brief in Support of Appeal from [Board] Order dated
April 27, 2006 (May 19, 2006) (*‘Staff Opposition’”).

10 <[ A] licensing board’s [order] is final for appellate purposes where it either disposes of at least
a major segment of the case or terminates a party’s right to participate; rulings which do neither are
interlocutory.”” Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-731,
17 NRC 1073, 1074 (1983), and cited authority. The April 27th Order does neither. See also 10 C.F.R.
§2.311.

1110 C.F.R. §2.341(H)(1), (H(2)() & ().

12 Pa’ina mistakenly believes that its Appeal’ is governed solely by 10 C.F.R. § 2.341(b)(4). See
Appeal at 7-8. That rule sets forth the standards we apply when considering petitions for review of [a]
“‘full or partial initial decision[s].”” 10 C.F.R. § 2.341(b)(1). Section 2.341(b)(4) does not establish a
right to petition for review of interlocutory orders such as the April 27th Order.



B. De Facto Petition for Reconsideration of CLI-06-13

Pa’ina’s request that we dismiss with prejudice the three contentions cited
above is, in effect, an attempt to indirectly seek reconsideration of our May 15,
2006 decision, CLI-06-13, denying Pa’ina’s first interlocutory appeal — where
we held that we would not review contention admissibility questions at that
time."> We deny this de facto petition because it does not satisfy our procedural
and substantive requirements governing requests for reconsideration.’* We see no
reason to revisit our routine decision in CLI-06-13 not to entertain, prematurely,
challenges to contention admissibility decisions.

C. Intervenor-NRC Staff Settlement of NEPA Contentions

Pa’ina’s ‘‘Appeal’’ fails not only on procedural grounds but on substantive
grounds as well. We disagree with Pa’ina’s fundamental premise that the Board’s
approval of the settlement between Concerned Citizens and the NRC Staff unfairly
or unlawfully ‘‘impose[s]’’ the EA process (or anything else) on Pa’ina.!’> The
burden of the settlement (and of the associated Joint Stipulation) falls on the NRC
Staff,'¢ and thus does not compromise Pa’ina’s hearing rights. It is the NRC, not
Pa’ina, that has the legal duty to perform a NEPA analysis and to issue appropriate
NEPA documents (such as an EA).!7 Pa’ina complains about the ‘extra expense
[and] work,”’” the ‘‘procedural delays’’ and the ‘‘greater uncertainty’’ associated
with the purported bifurcation of this proceeding into an ‘‘EA track with a public
meeting many months in the future’’ and ‘‘an evidentiary, trial-type hearing with
expert opinions on the non-environmental contentions.’’!® But these are normal
accoutrements of any hearing process involving NEPA. License applicants at the
NRC assume the risk of imposition of these additional burdens."

Moreover, the delay about which Pa’ina complains appears to be short — at
most about 3 months. During the settlement negotiations, the Intervenor offered
to modify the Joint Stipulation in such a manner as to ‘‘provide assurances against

13 CLI-06-13, 63 NRC 508 (2006).

1410 C.F.R. §§ 2.323(e), 2.341(d), and 2.345(a)(2) & (b).

15See Appeal at 5, 11.

16 See Wetlands Action Network v. Army Corps of Engineers, 222 F.3d 1105, 1114 (9th Cir. 2000),
cert. denied, 534 U.S. 815 (2001).

17 See id. See also USEC Inc. (American Centrifuge Plant), CLI-06-10, 63 NRC 451, 474 & n.144
(2006), citing 10 C.F.R. §51.41.

18 Appeal at 7. See also id. at 12-13.

19 See generally Consolidated Edison Co. of New York (Indian Point, Units 1 and 2), CLI-01-8, 53
NRC 225, 229 (2001) (observing, albeit in another context, that ‘‘litigation inevitably results in the
parties’ loss of both time and money’’).



unnecessary delay and duplication of effort,”’?® and subsequently said it would
agree to imposing a firm deadline of February 19, 2007, for completion of the
Staff’s EA.?! Ultimately, both the Intervenor and the NRC Staff presented the
Board with a proposed schedule that memorialized the February 19th date.?? The
NRC Staff has estimated that, even without an EA, it would still need until
October 24, 2006, to complete its environmental review.?® By agreeing to prepare
an EA by February 19, the NRC Staff has extended the estimated review period
by about 4 months (from October 24, 2006, to February 19, 2007), and delayed
the hearing itself by just over 3 months (from May 21, 2007, to August 30,
2007). In the end, though, the settlement may result in expediting a final licensing
decision because it takes two previously contested issues out of litigation. On
balance, we see no reason to second-guess the NRC Staff’s (and the Intervenor’s)
judgment — as well as the Licensing Board’s — that the settlement is sensible.
Third parties — like Pa’ina — have no absolute right to veto settlements that the
agreeing parties find to their advantage.

We disagree with Pa’ina’s objection that the settlement results in an im-
permissible dual-track proceeding.?* The Board will conduct a single hearing
following the completion of the NRC Staff’s EA — an approach fully consistent
with our Model Milestones for informal hearings.? If this somehow constitutes
“‘dual-tracking,”’ then we see no harm in it. In fact, all our licensing adjudications
with environmental or safety issues would likewise so qualify, for each involves
both the NRC Staff work — performance of separate environmental and safety
reviews — and a Board hearing. Similarly, contested license transfer proceedings
move simultaneously along both an adjudicatory and an administrative path.2

Finally we must take issue with Pa’ina’s complaint that the Joint Stipulation
between the NRC Staff and the Intervenor was ‘ ‘secretly negotiated’’?” and that the
Board’s action amounted to ‘‘government by fiat.”’?® We cannot accept Pa’ina’s
implication that the negotiations between the Intervenor and the NRC Staff were
improper. Parties engage in negotiations all the time. Such negotiations by their

20 Intervenor Concerned Citizens of Honolulu’s Response to Applicant’s Objections to Joint Stip-
ulation and Order regarding Resolution of Concerned Citizens’ Environmental Contentions at 6 n.2
(Apr. 20, 2006).

2l 1d. at 6.

22 See Letter from Margaret J. Bupp to the Board (Apr. 20, 2006), Attachment.

B See id.

24 Appeal at 7. See also id. at 12-13.

2510 C.F.R. Part 2, Appendix B, § I.

26 See Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), CLI-00-17,
52 NRC 79, 82-83 (2000).

27 Appeal at 4.

B1d. at 6.



very nature are almost invariably conducted in private. Moreover, parties seeking
to settle all or part of an administrative proceeding often exclude other parties
from the negotiations. We express no opinion on the NRC Staff’s tactical decision
in the negotiations to prepare an EA rather than continue to rely on a categorical
exclusion provided for in our regulations. But we do observe that this kind of
decision, presumably based on an analysis of litigation risk and optimum use of the
NRC Staff’s scarce resources, is commonplace in litigation and has, in the past,
received our approval.?® Our longstanding policy of encouraging settlements
adds further support to our decision to uphold the Board’s acceptance of the Joint
Stipulation stemming from the parties’ negotiations. The settlement holds the
promise of resolving two environmental issues without litigation.

As for Pa’ina’s assertion regarding ‘‘government by fiat,”” we observe that
administrative agencies and their adjudicators routinely approve stipulations and
settlements to which fewer than all the parties in a case subscribe.?! We have done
so ourselves, albeit in the enforcement context.’? Indeed, our own regulations
contemplate just such a possibility — requiring only ‘‘the consenting parties’’
to file the settlement with the board.?* Settlements of this kind do not offend the
rights of an excluded party (like Pa’ina) — particularly where, as here, it has
notice and an opportunity to comment on the approved stipulation.

Pa’ina had such notice and opportunity. The NRC Staff and the Intervenor
negotiated for 2 weeks with Pa’ina on this issue** and offered to modify their
Joint Stipulation so as ‘‘to provide assurances against unnecessary delay and
duplication of effort’’* about which Pa’ina had expressed concern. The Staff
and the Intervenor also provided Pa’ina advance notice of their intent to file the
Joint Stipulation,* and Pa’ina has repeatedly availed itself of the opportunity to
object to that Stipulation.?” Based on these facts, Pa’ina cannot plausibly claim
unfairness or due process violations.

2 See, e.g., Sequoyah Fuels Corp. (Gore, Oklahoma Site), CLI-97-13, 46 NRC 195, 207-11 (1997).

30§ee 10 C.F.R. §2.338. See also Sequoyah Fuels Corp., CLI-97-13, 46 NRC at 205.

31 See, e.g., Maritimes & Northeast Pipeline, LLC, 115 FERC P 61,176, {{ 67-81, 2006 WL 1315789
at **17-##22 (FERC) (May 15, 2006).

32 Sequoyah Fuels, CLI-97-13, 46 NRC at 222-23.

310 C.FR. §2.338(g).

34 See Staff Opposition at 3, 6 n.8; Intervenor Opposition at 6 n.2.

35 Intervenor Opposition at 6 n.2.

36 See Joint Motion at 1.

37 Applicant Pa’ina Hawaii, LLC’s Objections to (1) Joint Stipulation and Order Regarding Res-
olution of Concerned Citizens’ Environmental Contentions, and (2) Joint Motion To Dismiss Envi-
ronmental Contentions (Mar. 29, 2006); Prehearing Teleconference (Apr. 26, 2006), Tr. at 29-35;
Appeal, passim.



II. CONCLUSION
The Commission denies both Pa’ina’s ‘‘Appeal’’ of the Board’s April 27th
Order and Pa’ina’s request for dismissal of the three admitted contentions.

IT IS SO ORDERED.

For the Commission

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 26th day of July 2006.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Dale E. Klein, Chairman
Edward McGaffigan, Jr.
Jeffrey S. Merrifield
Gregory B. Jaczko
Peter B. Lyons

In the Matter of Docket No. I1A-05-052

DAVID GEISEN July 26, 2006

RULES OF PRACTICE: APPEALS

The Commission usually defers to boards’ fact-based decisions. Andrew
Siemaszko, CLI-06-12, 63 NRC 495, 501 & n.14 (2006).

RULES OF PRACTICE: ABEYANCE
ENFORCEMENT PROCEEDINGS: ABEYANCE

Given the Memorandum of Understanding (MOU) between the NRC and the
U.S. Department of Justice regarding the potential need to hold NRC enforcement
proceedings in abeyance pending the conclusion of DOJ’s parallel criminal cases,
the Commission is generally inclined to accommodate DOJ’s abeyance requests.
Memorandum of Understanding Between the Nuclear Regulatory Commission
and the Department of Justice, 53 Fed. Reg. 50,317, 50,318 (§ II) (Dec. 14, 1988).
But the MOU does not specify an ironclad guarantee of such accommodation. The
MOU reflects a clear understanding that DOJ must provide factual justification
for delaying our own adjudicatory process and for imposing on the enforcement
target the additional financial, professional, emotional, and other burdens that
perforce accompany a delay in the resolution of an enforcement proceeding.
Indeed, the MOU expressly calls on DOJ to provide the NRC Staff with factual



support for an abeyance request — with ‘‘appropriate affidavits or testimony.”’
MOU, 53 Fed. Reg. at 50,319 (§ I11.C.2).

MEMORANDUM AND ORDER

The NRC Staff has filed with the Commission a petition for interlocutory
review of a Licensing Board order' denying the Staff’s motion to hold this
enforcement proceeding in abeyance pending the outcome of a parallel criminal
proceeding against Mr. David Geisen.? We deny the Staff’s petition and affirm
LBP-06-13.

I. BACKGROUND

This proceeding stems from the NRC Staff’s enforcement order immediately
suspending Mr. Geisen from performing any work in the nuclear industry for 5
years.’ The Staff based its Enforcement Order on the finding that Mr. Geisen
had engaged in deliberate misconduct by deliberately providing information that
he knew was not complete or accurate in all material respects to the NRC, a
violation of 10 C.F.R. § 50.5(a)(2).* Mr. Geisen timely requested a hearing on the
enforcement order, a request the Board granted.’

At the same time that the NRC was conducting its investigation and considering
enforcement action, the United States Department of Justice (‘‘DOJ’’) was
investigating criminal charges against Mr. Geisen, based on the same set of facts
as those underlying the Staff’s Enforcement Order. On January 19, 2006, DOJ
obtained a felony indictment of Mr. Geisen from a Federal Grand Jury in the

ILBP-06-13, 63 NRC 523 (2006).

2NRC Staff’s Petition for Interlocutory Review of Board’s Denial of Motion To Hold the Proceeding
in Abeyance and for a Stay Pending Review (May 31, 2006) (‘‘Staff’s Petition’’). As the pleading’s
title indicates, the NRC Staff simultaneously sought to stay the effectiveness of LBP-06-13. Today’s
decision renders the Staff’s motion moot.

3 See David Geisen; Order Prohibiting Involvement in NRC-Licensed Activities (Effective Immedi-
ately), 71 Fed. Reg. 2571 (Jan. 17, 2006) (‘‘Enforcement Order’’).

*1d. at 2575.

5 Unpublished Memorandum and Order Summarizing Conference Call (Granting All Hearing
Requests, Setting Oral Argument on Staff’s Abeyance Motion, and Addressing Related Matters),
ADAMS Accession No. ML060860339, at 2 (Mar. 27, 2006) (‘‘March 27 Order’’). (‘*‘ADAMS’’ is the
acronym for the NRC’s Agencywide Documents Access and Management System — a computerized
storage and retrieval system for NRC documents, publicly accessible through the NRC’s Web page at
http://www.nrc.gov.)
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United States District Court for the Northern District of Ohio.® The indictment
charged Mr. Geisen with concealing material information from the NRC and
providing the NRC with false documents — crimes similar to the regulatory
violations alleged in the Enforcement Order.

Given the similarity of the enforcement and criminal proceedings, DOJ asked
the NRC Staff to request that the Board hold the enforcement case in abeyance,
pending the conclusion of the criminal case. DOJ provided an affidavit from
Mr. Thomas T. Ballantine (an attorney on DOJ’s litigation team prosecuting Mr.
Geisen) to support the requested motion.” The Staff filed the motion and affidavit,
and the Board subsequently heard oral argument on the matter. On May 19, 2006,
the Board issued LBP-06-13, denying the Staff’s motion. The Staff submitted a
Petition for Interlocutory Review of that order, Mr. Geisen filed a brief opposing
the Staff’s Petition, and the Staff then replied to Mr. Geisen’s brief.

II. DISCUSSION

The question whether to hold an NRC enforcement proceeding in abeyance
pending a related criminal prosecution is generally suitable for interlocutory
Commission review because, unlike most interlocutory questions, the abeyance
issue cannot await the end of the proceeding (it becomes moot).® Hence we will
consider the NRC Staff’s petition for interlocutory review. But, ‘‘consistent
with our usual deference to boards’ fact-based decisions,’’® we see no reason in
the record before us to disturb the Board’s carefully reasoned decision against
holding this proceeding in abeyance. Like the Board, we consider this case to be
quite different from our recent decision in the Siemaszko enforcement proceeding,
where we affirmed the Board’s decision holding the proceeding in abeyance.!”
We believe the Geisen Board was correct in finding that the harm to Mr. Geisen
from delay outweighs the harm to DOJ from moving forward.!!

6 United States v. David Geisen, Indictment, Case No. 3:06CR712 (N.D. Ohio Jan. 19, 2006),
attached to Staff’s Petition.

7 Affidavit of Thomas T. Ballantine, Trial Attorney (Mar. 20, 2006) (‘‘Ballantine Affidavit’’),
attached to Staff’s Petition.

8See, e.g., Andrew Siemaszko, CLI-06-12, 63 NRC 495, 500 (2006); Oncology Services Corp.,
CLI-93-13, 37 NRC 419, 420-21 (1993).

9 See Siemaszko, CLI-06-12, 63 NRC at 501 & n.14.

107d., 63 NRC at 506.

' The legal standards governing hearing delays were extensively discussed by the board below. See
LBP-06-13, 63 NRC at 534-44. As such, we need not repeat them here.
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A. Harm to Mr. Geisen if the Motion for Abeyance Is Granted

First, we consider how an abeyance order could harm Mr. Geisen, and how
his potential harm differs from Mr. Siemaszko’s. The answers are straightfor-
ward. Mr. Siemaszko’s Enforcement Order was not immediately effective.!> Mr.
Geisen’s was, and he lost his job as a direct result. Our regulations require
that hearings regarding immediately effective enforcement orders be held expe-
ditiously."

Unlike Mr. Geisen, Mr. Siemaszko himself conceded that he was ‘‘effectively
unemployable’’ in the nuclear industry due to his indictment by a Federal Grand
Jury;'* Mr. Siemaszko lost his job before issuance of the enforcement order
of which he was the target.’> By contrast, the Board noted that Mr. Geisen
has been assured that his most recent nuclear employer would welcome the
opportunity to discuss reemployment if the Commission’s Enforcement Order
is lifted.’® This employment-related assurance came nearly a month after the
Grand Jury Indictment, yet the assurance was premised solely on the lifting of
the Commission’s Enforcement Order, not on Mr. Geisen’s winning the criminal
proceeding. Hence, a direct causal nexus exists between the Enforcement Order
and Mr. Geisen’s firing — a nexus not present in Mr. Siemaszko’s situation.

For these reasons, we agree with the Board that Mr. Geisen has a strong
argument regarding harm from a delay of the enforcement proceeding — a key
issue in any abeyance ruling in an NRC enforcement proceeding.!’

B. Harm to DOJ if the Motion for Abeyance Is Denied

DOJ’s series of affidavits in Siemaszko — from Thomas Ballantine, a DOJ
prosecutor — offered factual justifications for concluding that continuation of the
NRC enforcement adjudication could at least arguably jeopardize the criminal
proceeding'® — a second key factor in any abeyance ruling in an NRC enforce-
ment proceeding.!” By contrast, Mr. Ballantine’s single affidavit in Geisen does
not include supporting facts — which, as we noted in Siemaszko, are essential in

121d., 63 NRC at 531 n.5.

1310 C.ER. §2.202(c)(1).

14 Siemaszko, CLI-06-12, 63 NRC at 501, 504-05.

151d., 63 NRC at 505.

'GLBP-06—13, 63 NRC at 531, 557, citing a February 16, 2006 letter to Mr. Geisen from an official
at Dominion Energy Kewaunee.

17 Siemaszko, CLI-06-12, 63 NRC at 500, 504-05; Oncology Services Corp., CLI-93-17, 38 NRC
44, 49-50, 59-60 (1993).

18 Siemaszko, CLI-06-12, 63 NRC at 503.

1974, 63 NRC at 500, 502-04 (reason for delay); Oncology, CLI-93-17, 38 NRC at 49, 53-57.
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justifying an abeyance request.?’ Instead, the affidavit contains generalities, e.g.,
references to ‘the interests of justice’’?' and concerns about possible circumven-
tion of the more *‘restrictive rules of criminal discovery’’?? and possible witness
intimidation.”* Were this level of generality sufficient to justify abeyance, then
enforcement targets could never successfully oppose abeyance motions by the
NRC Staff.

Given the Memorandum of Understanding (MOU) between the NRC and DOJ
regarding the potential need to hold our enforcement proceedings in abeyance
pending the conclusion of DOJ’s parallel criminal cases,’ we are generally
inclined to accommodate DOJ’s abeyance requests — and indeed we have recently
done just that in Siemaszko.* But our MOU does not specify an ironclad guarantee
of such accommodation. The MOU reflects a clear understanding (reiterated in
our recent Siemaszko decision) that DOJ must provide factual justification for
delaying our own adjudicatory process? and for imposing on the enforcement
target the additional financial, professional, emotional, and other burdens that
perforce accompany a delay in the resolution of an enforcement proceeding.?’
Indeed, the MOU expressly calls on DOJ to provide the NRC Staff with factual
support for an abeyance request — with ‘‘appropriate affidavits or testimony.”’

20 Siemaszko, 63 NRC at 503: “‘[T]he weight to be given the Staff’s reason for seeking an abeyance
turns on the quality of the factual record — i.e., DOJ’s . . . affidavits supporting this and earlier
delays.”” (Emphasis in original.)

2! Ballantine Affidavit at 2 6.

221d. See also id. at 2 |7, referring generally to the possibility that Mr. Geisen will exercise his
Constitutional right against self-incrimination, and that this exercise would give him ‘‘a lopsided
discovery advantage.”’

23 Ballantine Affidavit at 2 J6: “‘witnesses . . . can be compelled to appear for administrative
depositions . . . [which] compulsion . . . may be intimidating to witnesses who expect to testify at
criminal trials.”’

24 Memorandum of Understanding Between the Nuclear Regulatory Commission and the Department
of Justice, 53 Fed. Reg. 50,317, 50,318 (§ II) (Dec. 14, 1988).

25 Siemaszko, 63 NRC at 504: <“We do not lightly second-guess DOJ’s views on whether, and how,
premature disclosure might affect its criminal prosecutions.’’

26 Siemaszko, 63 NRC at 502: ““The Staff, as the party supporting abeyance (and therefore carrying
the burden of proof), must make at least some showing of potential detrimental effect on the criminal
case.”” (Emphasis in original; footnotes omitted.)

27 See LBP-06-1 3,63 NRC at 530, 557 n.117 (referring to Mr. Geisen’s loss of his chosen profession,
and his forced use of retirement savings to start a less-remunerative business that requires travel away
from his wife and high-school age children), 557 n.117 (Mr. Geisen’s ‘‘income is at half its former
level’”), 557 (alluding to the substantial reduction in Mr. Geisen’s income, his extensive travel, and
the reduction in ‘‘medical insurance needed for a child’s illness’’). In Siemaszko, we referred to
prejudice to the enforcement target’s “‘ability to litigate the enforcement proceeding and prejudice to
his employment interests.”” CLI-06-12, 63 NRC at 504. The NRC Staff appears to concede that Mr.
Geisen suffers from the latter of those two prejudices. See Staff’s Petition at 8.

28MOU, 53 Fed. Reg. at 50,319 (§ IIL.C.2).
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Despite our general willingness to accommodate DOJ, the circumstances and
facts of this case provide us no basis to approve DOJ’s request (through the Staff)
for an abeyance order. Notwithstanding the Board’s repeated and very direct
prehearing comments on the lack of sufficient factual detail in the Ballantine
Affidavit,? DOJ did not submit a second, more detailed affidavit. Nor did Mr.
Ballantine accept the Board’s invitation to attend the oral argument hearing to
provide further factual details to support the assertions in his affidavit.® As a
result, the NRC Staff (representing DOJ’s interests) was unable to respond to the
Board’s questions at oral argument with the level of specificity sought by the
Board.

Lacking the required factual support for DOJ’s abeyance request, we, like the
Board, have no choice but to reject the Staff’s and DOJ’s position on abeyance.
We therefore uphold LBP-06-13. If, at a later point in the enforcement proceeding,
the NRC Staff (at DOJ’s behest) presents the Board with specific claims of harm
to the ongoing criminal proceeding, the Board is free to reconsider the abeyance
question.

III. CONCLUSION

For the reasons set forth in LBP-06-13 and in today’s Order, we affirm the
Board’s denial of the Staff’s motion to hold this enforcement proceeding in

abeyance.?!
IT IS SO ORDERED.

For the Commission

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 26th day of July 2006.

29 See March 27 Order at 5 (alluding to the Staff’s failure “‘to provide detailed and case-specific
reasons underlying a government claim that a particular factor weighs in favor of abeyance’” (emphasis
in original)), 42 (referring to ‘‘the paucity of particularized support for the Government’s motion and
strongly suggest[ing] that the Government bolster its presentation’’). See also Transcript of April 11,
2006 Hearing for Oral Argument at 17-26; Transcript of March 22, 2006 Pre-Hearing Conference at
28-29.

30 Transcript of March 22, 2006 Pre-Hearing Conference at 29-30, 51; March 27 Order at 5;
Transcript of April 11, 2006 Hearing for Oral Argument at 5-6.

31 This ruling should not be taken as prejudgment of the merits of this proceeding.
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COMMISSION REVIEW

The Commission accepted review under its inherent supervisory power over
adjudications. Because our licensing boards are conducting the first ‘‘mandatory’’
hearings this agency has held in more than two decades, additional Commission
guidance was deemed appropriate. See, e.g., Duke Energy Corp. (Catawba
Nuclear Station, Units 1 and 2), CLI-04-21, 60 NRC 21, 27 (2004).

MANDATORY HEARINGS

The Commission vacated the Board’s demand for a complete narrative report
summarizing the Staff’s review of the license application, directed the Board to
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focus on specific issues, and approved the use of indexes as a means to summarize
the documents on which the Staff’s review relied.

MANDATORY HEARINGS

The Commission approved the Board’s request for a list of all regulatory
guides applicable to the Staff’s analysis, together with a list of all instances where
potentially applicable regulatory guides were not used.

MANDATORY HEARINGS

The Commission vacated the Board’s order to the NRC Staff to provide it
with information relevant to instances where the Staff reviewer disagreed with
his supervisor with respect to the license application.

MANDATORY HEARINGS

The Commission held that while the Board may ask the Staff to produce ACRS
documents that it reviewed in conducting its license application review, the Staff
need not obtain additional ACRS documents that it never saw in conducting its
review.

MANDATORY HEARINGS

Whether the NRC Staff should be required to produce four paper copies
of relevant documents is a matter best left for the Board’s discretion. The
Commission denied the Staff’s request to vacate this portion of the Board’s order.

MANDATORY HEARINGS

In keeping with the Commission’s expectation that the boards act promptly in
concluding the hearing process, the Commission expects the boards in uncontested
cases to issue their final initial decisions generally within 4, and at the most 6,
months of the Staff’s SER and FEIS issuances.

MEMORANDUM AND ORDER

Today we consider two NRC Staff petitions seeking Commission review of
Atomic Safety and Licensing Board orders relating to two separate mandatory
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licensing proceedings.! The petitions raise questions concerning the Board’s
authority to demand that the NRC Staff turn over, and in some cases create,
documents relating to its review of the application. In each case the Staff objects
that the Board order improperly expands the scope of the Board’s inquiry and
imposes unreasonable burdens on the Staff. We accept review of the orders and
direct the Boards to tailor their orders to promote efficiency and avoid imposing
unnecessarily burdensome or duplicative efforts on the NRC Staff.

I. BACKGROUND

The two orders both involve early site permit (ESP) applications by current
license holders to build new nuclear power reactors on the sites of existing
reactors. In 2003, Exelon Generation Company, LLC, filed an application for an
ESP for a new nuclear power reactor at the site in Clinton, Illinois. Although a
group of intervenors was admitted as a party to the proceeding at its onset, the
group’s contention was resolved through summary disposition in 2005.2 After
that action, the proceeding became uncontested but still subject to a mandatory
hearing under the Atomic Energy Act.

System Energy Resources, Inc. filed its early site permit application for the
Grand Gulf, Mississippi, site in 2003. In that proceeding, the Board found that
none of the parties attempting to intervene had submitted an admissible con-
tention.? As in Clinton, the licensing action then became subject to an uncontested
mandatory hearing.

In each of these cases, the Board ordered the Staff to produce documents for
the record, and in each case the Board narrowed its demand upon a motion for
reconsideration. In the Clinton proceeding, the Staff has asked our review of the
Board’s May 3, 2006 order on reconsideration (‘‘Clinton Order’’).* In the Grand

!'See Exelon Generation Co., LLC (Early Site Permit for the Clinton ESP site), NRC Staff Petition
for Interlocutory Review of the Licensing Board’s May 3, 2006 Order (May 23, 2006) (‘‘Clinton Staff
Petition’”); System Energy Resources, Inc. (Early Site Permit for the Grand Gulf ESP Site), NRC
Staff Petition for Interlocutory Review of the Licensing Board’s May 31, 2006, Order (June 15, 2006)
(“‘Grand Gulf Staff Petition’’).

2 Exelon Generation Co., LLC (Early Site Permit for Clinton ESP Site), LBP-05-19, 62 NRC 134,
183 (2005), review denied, CLI-05-29, 62 NRC 801 (2005).

3 See System Energy Resources, Inc. (Early Site Permit for Grand Gulf ESP Site), LBP-04-19, 60
NRC 277 (2004), aff’d, CLI-05-4, 61 NRC 10 (2005).

4 Exelon Generation Co., LLC (Early Site Permit for Clinton ESP Site), Order (May 3, 2006)
(reconsideration of April 17, 2006 order).
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Gulf proceeding, the Staff disputes a May 31, 2006 Board order (‘‘Grand Gulf
Order’’).?

The Board in Clinton (‘‘Clinton Board’’) directed the NRC Staff to create
a narrative summary of its review of the application, describing, among other
things, whether any guidance documents applied to the issue under consideration
and whether the Staff followed or deviated from those guidance documents.® The
NRC Staff in Clinton (the ‘‘Clinton Staff’”) objects to creating such a narrative
because it would be time-consuming, duplicative of material already in the safety
evaluation report (SER) and environmental impact statement (EIS), and, they
argue, beyond the scope of the Board’s review in a mandatory hearing.

The Grand Gulf order demands similar documents.” The NRC Staff reviewing
the Grand Gulf site (‘‘Grand Gulf Staff’’) objects to portions of that order
demanding that the Staff produce certain predecisional documents, specifically,
any analyses that the Staff reviewer may have prepared regarding applicant
responses to Staff requests for additional information (RAIs). The Grand Gulf
Staff argue that the initial analyses, which may have been altered or refined
considerably before they were included in the Staff SER, are not relevant to the
Board’s task of assuring that each finding in the SER has ‘‘reasonable support
in logic and fact.”’® They also object to the Board’s asking for four paper copies
of each document in addition to electronic copies. Finally, the Grand Gulf
Staff objects to the Board’s instructions to produce documents authored by the
Advisory Committee on Reactor Safeguards (ACRS).

Both Boards have stayed the effect of their orders pending our consideration.’

II. DISCUSSION

The Atomic Energy Act requires the Commission to hold hearings on applica-
tions for the construction of certain production and utilization facilities, including

5 System Energy Resources, Inc. (Early Site Permit for Grand Gulf ESP Site), Memorandum and
Order (Ruling on Reconsideration and Clarification) (May 31, 2006) (reconsideration of April 19,
2006, order).

6 See Clinton Order at 4-6.

71In its initial (April 19, 2006) order, the Grand Gulf Board included a demand for a narrative similar
to the one in the Clinton order, but ‘‘deferred’’ this requirement after the Staff stated that all requested
information was already in the SER and EIS, and that in no case were applicable guidance documents
not followed. Grand Gulf Order at 7-8.

8 See Exelon Generation Co., LLC (Early Site Permit for Clinton ESP Site), CLI-05-17, 62 NRC 5
(2005).

9 Exelon Generation Co., LLC (Early Site Permit for Clinton ESP Site), Order (Granting Motion for
Stay) (May 9, 2006); System Energy Resources, Inc. (Early Site Permit for Grand Gulf ESP Site),
Order (Granting Motion for Housekeeping Stay) (June 13, 2006).
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nuclear power plants, even if the proceeding is uncontested.!® Because the NRC
has not seen a license application for a facility of this type in some time, it had
not held a so-called ‘‘mandatory hearing’’ in over 20 years. The Grand Gulf and
Clinton proceedings are, therefore, among the first of the modern generation of
mandatory hearings.

In July 2005, we responded to six questions certified to us by the Chief
Administrative Judge of the Atomic Safety and Licensing Board concerning the
conduct of ‘‘mandatory hearings’’ (‘‘Mandatory Hearings Order’’).!! Our order
sought to clarify the scope and depth of the licensing boards’ ‘‘mandatory’’
review. We emphasized that boards were not to undertake a de novo review of
the application, but were rather to perform merely a ‘‘sufficiency’’ review of the
NRC Staff’s findings. We explained that a board’s task was to ensure that the
Staff’s review was ‘‘adequate’’ and that the Staff ‘‘made findings with reasonable
support in logic and fact.”’'> We said that a board should not reconsider the NRC
Staff’s factual findings unless it first determines that the Staff’s ‘‘review [was]
inadequate or its findings insufficient.”’'> But we also said that a board should
“‘carefully probe’’ the Staff’s findings and ask appropriate questions. !4

Recently, in Louisiana Energy Services, L.P. (National Enrichment Facility),
one of our licensing boards handed down the first final partial initial decision
in a mandatory hearing in over 20 years.!> While we recognize that each board
must have the freedom to manage the proceedings before it, the approach the
Board used in National Enrichment Facility is informative. In that case, the
Board commenced the ‘‘mandatory’” portion of its proceeding in August 2005,
by requesting the Staff produce certain documents, including the executive
summaries of the final Staff review documents (the final Safety Evaluation
Report (SER) and Environmental Impact Statement (EIS), the license application
documents, Staff requests for additional information and the responses thereto,
and documents relating to the ACRS review of the application).'¢ Following the
production of these documents, the Board had a series of prehearing conferences
with the Staff and applicant. From the documents and prehearing conferences,

10gee Atomic Energy Act § 189a, 42 U.S.C. § 2239(a).

11 See Exelon Generation Co., LLC (Early Site Permit for Clinton ESP Site), CLI-05-17, 62 NRC 5
(2005).

121d. at 39. See also 10 C.F.R. § 2.104(b)(2).

131d. at 39-40.

1414, at 40.

15 Louisiana Energy Services, L.P. (National Enrichment Facility), LBP-06-17, 63 NRC 747 (2006).

16 [ ouisiana Energy Services, L.P. (National Enrichment Facility), Memorandum and Order (Memo-
rializing Results of Prehearing Conference) (Aug. 12, 2005).
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the Board produced an order setting forth the issues for an oral hearing.!” Among
the items the Board asked the parties to address at the hearing was to identify
any regulatory guides that were either directly or indirectly applicable to the
facility and an explanation of how they were applied or adapted for the proposed
enrichment facility.® It also asked the Staff to explain how it addressed issues
where no regulatory guide applied.!” In February 2006, the NRC Staff and the
applicant submitted prefiled written testimony, and the Board heard live testimony
from the Staff’s and applicant’s witnesses in March 2006. In April, the Staff and
applicant filed proposed findings of fact and the Board closed the record. Thus,
the National Enrichment Facility Board was able to frame the issues without
requiring the Staff to generate additional, specially prepared documents at the
outset, and was able to complete the mandatory hearing process, including oral
testimony, expeditiously.

A. Interlocutory Appellate Review

Here, in both petitions, the NRC Staff argues that the Board’s order could
potentially require a lot of unnecessary work for the Staff and argues that the
order ‘portends an expectation of [the Board’s] role in an uncontested proceeding
beyond that envisioned by the Commission in [the mandatory hearings order].”’2
The Staff argues that interlocutory review is warranted as the contested orders
will have a “‘pervasive and unusual effect’” on the litigation.?!

We do not necessarily agree that the Boards’ orders reflect an intent to expand
their review beyond that described in our regulations and in the mandatory hearing
order. The Clinton Board explained that its purpose in requesting the information
was to narrow its focus to those areas which the Staff itself found problematic or
where it was ‘‘plowing new ground,’’ and to ‘‘assist the Board in the identification
of areas of the Application that the Staff found difficult to resolve.”’?> Similarly,
the Grand Gulf Board reiterated that it had no intention of conducting a de novo
review of the application,?® and justified its order on the ground that in many
instances the ‘‘logic and facts supporting Staff’s conclusions’’ were not ‘‘readily
apparent’’ from the SER and EIS prepared by the Staff.>*

17See Louisiana Energy Services, L.P. (National Enrichment Facility), Memorandum and Order
(Memorializing Board Questions/Areas of Concern for Mandatory Hearing) (Jan. 30, 2006).

18 See id. at 2-3.

Y.

20 See Clinton Staff Petition at 6; see also Grand Gulf Staff Petition at 14.

21See 10 C.F.R. § 2.341(H)(2)(D) (grounds for interlocutory Commission review).

22 See Clinton Order at 6-7.

23 Grand Gulf Order at 2.

2 1d. at 3-4.
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As we interpret the Boards’ intention here, they plan to give a harder look at
those issues that the Staff itself found problematic. That the Boards are looking
for clues as to which areas these might be does not, standing alone, suggest to us
that they intend to expand their role in a manner that would have a ‘‘pervasive
and unusual effect on the litigation,”” necessitating interlocutory review.

That being said, however, the Commission does have inherent supervisory
power over its adjudications and may direct our licensing boards’ conduct of
proceedings.? Because our licensing boards are conducting the first ‘‘mandatory’’
hearings this agency has held in more than two decades, we believe additional
Commission guidance is necessary to ensure that the proper balance is struck
between the boards’ need to obtain information for their review and the burden
that production of such information could impose on the NRC Staff. We therefore
accept review under our inherent supervisory power over adjudications.

B. Documents and Information To Be Made Available
1. The Balance Between the Boards’ and the NRC Staff’s Needs

We appreciate the concerns of both the Boards and the NRC Staff in this
dispute. On the Staff’s side, teams of technical reviewers have spent many months
producing documents reflecting their analyses and conclusions. The NRC Staff
has devoted extensive resources to reviewing the applications for both the Clinton
and Grand Gulf sites. From the Staff’s perspective, the work is finished. To go
back at this point to generate additional material documenting what was done
would be onerous, and, to their thinking, unnecessary.

The Boards, on the other hand, are presented with enormous technical doc-
uments and are trying to determine where to focus their attention. They have
limited time to investigate, judge, and report the findings of their review. The
Boards should be able to look to the Staff for assistance in understanding the basis
for each major finding in the SER and EIS and in identifying appropriate areas
of inquiry. In addition, the Boards are responsible for managing the proceedings
before them,? and should be granted appropriate discretion to determine the best
way to approach their job, particularly where, as here, they are engaged in an
essentially new process where the agency lacks recent experience.

We find that a balance must be struck between Board leeway to perform its
“‘truly independent’’ review,”” and burdens on the NRC Staff. A ‘‘mandatory
hearing’’ board must narrow its inquiry to those topics or sections in Staff

2 See, e.g., Duke Energy Corp. (Catawba Nuclear Station, Units 1 and 2), CLI-04-21, 60 NRC 21,
27 (2004).

2610 C.F.R. §2.319.

27 See Mandatory Hearings Order, CLI-05-17, 62 NRC at 40.
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documents that it deems most important and should concentrate on portions of the
documents that do not on their face adequately explain the logic, underlying facts,
and applicable regulations and guidance. It serves no purpose for the Staff to
produce volumes of documents and information supporting facts and conclusions
that are of small importance and are beyond dispute. It likewise serves no purpose
for the Staff to produce copies of every document used in its review when the
Board cannot possibly read through every one, let alone scrutinize them.

2. Rulings on Specific Classes of Documents

The portions of the Boards’ orders that are in dispute are as follows:

a. Narrative Report

The Clinton Board asked for ‘‘a detailed report setting out, subsection-by-
subsection, how the relevant regulatory guidance applied by the Staff in reviewing
the Application and a description of each instance where the Staff’s review
deviated from the guidance.”’?® The report was also to include the name and job
title of each Staff reviewer, and a list of all areas where the project manager or
supervisor disagreed with proposed findings of the Staff reviewer.?® In addition,
it instructed the Staff to provide ‘‘a list of all areas of the application review
wherein the project manager (or supervising Staff member) disagreed with the
proposed finding of the Staff member charged with a portion of the review.”’

The Clinton Board said the purpose of its order is to require the Staff to
document its logic and underlying facts.*® The Clinton Board rejected the Staff’s
argument that this order ‘directs’’ the Staff in its review, but said the order simply
requires the Staff to tell the Board what it did.?!

In its initial order requesting documents, the Grand Gulf Board included
a demand for a narrative similar to the one in the Clinton order,*? but on
reconsideration deferred this requirement in view of the Staff’s assertion (in its
motion for reconsideration) that all requested information was already in the SER
and EIS, and that in no case were applicable guidance documents not followed.*
The Grand Gulf Staff has nevertheless asked our review because the Board’s

28 Clinton Order at 4.

29 Clinton Board’s April 17, 2006 Order at 3.

30 Clinton Order at 4-5.

3ud at5n.1l.

32 See System Energy Resources, Inc. (Early Site Permit for Grand Gulf ESP Site), Order (Request
for Documents and Briefings) (Apr. 19, 2006), at 2-3.

33 Grand Gulf Order at 7-8.
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order ‘‘portends the Board’s expectation of its role in an uncontested proceeding
beyond that envisioned by the Commission in [the mandatory hearing order].”’3

As the NRC Staff maintains, the SER and EIS should already explain their
conclusions, logic, and underlying facts, as well as provide references to all
applicable guidance documents. A comprehensive, freshly prepared, narrative
report covering the entire SER and FEIS would require an unnecessary duplication
of effort. Instead, it is appropriate for the Board to review the Staff documents
(together with additional materials requested), and then failor its request for
additional information to those areas for which it needs additional information
in order to understand the Staff’s review documents. We therefore vacate the
Boards’ demand for a complete narrative report, although we agree that the
Boards’ request for specific information as described below should be provided.
We expect that the Boards will limit their requests for information to focus on
specific issues. The Boards, if they choose, may require the Staff to provide
indexes, as suggested in Exelon’s pleading in Clinton,® as a device to simplify
the review of Staff’s documents.

b. Application and Departures from Regulatory Guides

Among the information the two Boards specifically requested that the narrative
include was a list of all regulatory guides applicable to the Staff’s analysis,
together with a list of all instances where the applicable regulatory guides were
not followed. In Grand Gulf, the Board withdrew its request after the Staff
informed it that all regulatory guides used were already cited in the SER and EIS
and that there were no departures from relevant regulatory guides.3¢

As noted above, we would expect that the SER will already contain references
to applicable regulatory guides. However, if it is the case that a regulatory guide
was used and not referred to in the SER and EIS, that fact may not be otherwise
apparent to the Board. Likewise, if a potentially applicable guide was not used,
that may not necessarily be apparent on the face of the Staff reports. We find it is
reasonable for the Board to request information of this nature in order to help focus
its review.’” We also note that the Clinton order clarified that this information
could be provided in the form of a table.*® Finding the Clinton Board’s demand
reasonable, we decline to direct it to modify this requirement.

34 Grand Gulf Staff Petition at 14.

35 Exelon Generation Co., LLC (Early Site Permit for Clinton ESP Site), Exelon Generation
Company’s Answer in Support of NRC Staff’s Petition for Interlocutory Review (May 30, 2006), at 4.

36 Grand Gulf Order at 8; Grand Gulf Staff Motion for Reconsideration at 6-7.

37We note, however, that provisions in regulatory guides or even a standard review plan are not a
substitute for the regulations and compliance is not a requirement. See, e.g., 10 C.F.R. § 50.34(h)(3).

38 Clinton Order at 6.
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c. Internal Disputes and Predecisional Records

The Clinton Board requested a “‘list of all areas of the application review
‘wherein the project manager (or supervising Staff member) disagreed with the
proposed findings of the Staff member charged with a portion of the review,
setting out the topic at issue, the ultimate resolution, and the rationale for such
resolution.”’? The Clinton Staff argues that the Board ‘‘doesn’t need this level of
detailed information’’ to perform its review.*

Similarly, the Grand Gulf Board asked for materials that the Staff claims are
“‘predecisional’’ documents, including any initial analyses that a Staff member
produced concerning the applicant’s response to requests for additional informa-
tion.*! The Grand Gulf Staff argues that these initial analyses do not necessarily
reflect the Staff’s ultimate findings, which are found in the SER and EIS. Because
the Board’s task is to evaluate whether the Staff’s ultimate findings have reason-
able support in logic and fact, the Staff reviewer’s initial impressions are beside
the point, the Staff argues. The Grand Gulf applicant, System Energy Resources,
Inc. (SERI), filed a pleading supporting the Staff’s view of predecisional docu-
ments.*? In addition to the objection that such documents would expand the scope
of inquiry, SERI argues that it is unfair to SERI to introduce analyses that it ‘‘has
never seen or had the opportunity to comment on.”’*3

A primary drawback to requiring the Staff to produce predecisional docu-
ments is that it burdens the Staff while providing the Board with information
of potentially limited utility. There are other considerations, too, that warrant
modifying the Board requirement: first, the Board’s use of nonpublic information
in evaluating Staff documents may create confusion over the bases for the Board’s
decisions; second, Board reliance on early Staff deliberations has the appearance
of elevating them in weight to that of thoroughly vetted Staff products, such
as the FEIS and SER; third, a policy of encouraging boards to explore nonfinal
deliberative Staff material in making decisions may stifle the free flow of debate at
the Staff level; and fourth, Board focus on early Staff views or differences diverts
a Board from its task of determining whether the Staff’s ultimate determinations
are reasonably supported in logic and fact.*

¥a.

40 Clinton Staff Petition at 8-9.

41 The Grand Gulf Staff produced one such analysis of an RAI response on June 12, 2006. Because
the analysis is predecisional, the analysis is not publicly available.

42 See System Energy Resources, Inc., Answer in Support of NRC Staff Petition for Interlocutory
Review (June 26, 2006) at 4-5.

B ats.

44 See 10 C.FR. §2.104(b)(2)(i) (the Board must determine whether ‘‘the application and the
record of the proceeding contain sufficient information, and the review of the application by the
Commission’s staff has been adequate to support affirmative findings [by the Staff]).”
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We hesitate to permit the Board to request Staff documents that overburden the
Staff and pose other problems without being shown to be of significant help to the
Board. As the Commission explained in its prior direction, the Board’s role in an
uncontested proceeding is somewhat analogous to ‘‘the function of an appellate
court, applying the ‘substantial evidence’ test[.]’’* The Board need not demand
all possible views and facts be put into the record or presume preliminary views
to raise matters of controversy about the bases for the final Staff determinations.
Rather, the ‘‘boards should decide simply whether the safety and environmental
record is ‘sufficient.” *’4 Consistent with the Commission’s regulations*’ the
boards may probe the Staff for additional testimony or record material when
necessary to ascertain whether the Staff had reasonable bases for the Staff’s
final determinations.*® An uncontested, mandatory hearing need not, and should
not, commence with a requirement to identify, explain, and resolve preliminary
differences of opinion. Exceptional circumstances should not be presumed. For
these reasons, we decline to uphold the Board’s requirement.

d. ACRS Documents

The Grand Gulf Staff object to the Board’s order relating to documents authored
by the Advisory Committee on Reactor Safeguards (ACRS).** The Grand Gulf
Board directed the Staff to produce documents that it has in its possession and
those that the Staff can ‘readily secure,”’ and also to identify relevant documents
that the Staff is aware of but cannot readily secure.”® The Grand Gulf Staff argues
that it is appropriate to produce ACRS documents that it received from ACRS but
that it should not be required to produce other ACRS documents.

We agree with the Grand Gulf Staff. The ACRS is an independent federal
advisory committee that is not under the Staff’s control. It is not apparent how

45 Mandatory Hearings Order, CLI-05-17, 62 NRC at 39 (citing Union of Concerned Scientists v.
AEC, 499 F.2d 1069, 1076 (D.C. Cir. 1974)).

414, at 39.

4TThe Commission’s regulations provide procedures that should assist and guide the Board in
its approach in seeking testimony, additional witnesses, and documents. See, e.g., 10 C.F.R.
§§2.709(a)(1), 2.1207.

48 The Boards can be assisted in their work by indexes and tables relating to the Staff’s documents
as authorized in this Order. Clearly, to the extent that the Staff provides roadmaps to its conclusions
and analyses in its final documents or submissions to the Board, the Board’s tasks and the interests in
efficient and effective proceedings are well served.

49 The Clinton Board initially requested the same documents in its April 19, 2006 order. The Staff
agreed to provide the Board with copies of ACRS documents in its control and copies of any materials
it provided to the ACRS. The Board order stated that it would contact the ACRS directly for any
additional documents it determines are necessary to its review. Clinton Order at 3.

50 Grand Gulf Order at 6-7.
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the Staff can readily obtain ACRS documents it does not already have, or how
the Staff even would know about such documents. But most importantly, it is
not clear that ACRS documents that the Staff has not reviewed are germane to
the Board’s review, given that the purpose of the Board’s review is to ensure
that the Staff’s conclusions have ‘‘reasonable support in logic and fact.”” The
ACRS presumably would have forwarded to the Staff records or analyses that it
determined were important to the Staff’s review. We find that while the Board
may ask the Staff to produce relevant ACRS documents that it has reviewed,
the Board should not ask the Staff to obtain additional documents of dubious
significance.

e. Four Paper Copies

The Grand Gulf Board asked for four paper copies, in addition to electronic
copies, of the materials described in its order.”! While this seems like a lot of paper,
we note that the Grand Gulf Staff didn’t question this requirement in its motion for
reconsideration of the Board’s initial order, and in fact stated that it was preparing
the copies of other materials.”> The Commission is not in a better position than
the Board to assess the Board’s need for four paper copies. The Board, in
fact, consists of three judges and employs supporting personnel. Providing the
extra paper copies does not on its face appear unreasonable. Perhaps in future
proceedings, other licensing boards will determine that such a requirement is
excessive. But this is a matter we believe best left for the Boards’ discretion, and
therefore we deny the Staff’s request.

f- Need for a Schedule

In their pleadings in support of the NRC Staff’s petitions for review, the
Applicants in both these proceedings asked the Commission to set a schedule for
the Board’s review. With respect to the Grand Gulf application, SERI submitted
its ESP application in October 2003, and the Staff issued its final Safety Evaluation
Report (SER) and Final Environmental Impact Statement (FEIS) in April 2006.
The Board acted promptly upon issuance of the SER and FEIS, but did not set
a hearing schedule. The Staff asked, however, that the Grand Gulf Board await
the outcome of the Staff petition for review on the document-disclosure order,
and the Board granted the Staff’s request. In keeping with the Commission’s

51 Grand Gulf April 19 Order at 3. The Board asked for only one paper copy of any classified
materials.

32See NRC Staff Motion for Reconsideration and Clarification of Board Order (Request for
Documents and Briefing) Dated April 19, 2006 (May 1, 2006), at 4.
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expectation that the boards act promptly in concluding the hearing process, the
Commission expects the boards in uncontested cases to issue their final initial
decisions generally within 4, and at the most 6, months of the Staff’s SER and
FEIS issuances. In most cases, we expect that the time would be significantly
shorter. Considering both the time that the final SER and FEIS have been available
and the stay associated with the Staff’s petition for the review, we expect the
Grand Gulf Board to issue its decision on the mandatory hearing no later than
November 30. The Grand Gulf Board should proceed to set a schedule that
contains key deadlines to issue a decision by that date.

We decline to set a specific schedule with respect to the Clinton ESP proceeding
in light of the fact that the Staff’s FEIS has only recently been issued.’ The Board
should promptly establish a schedule that reflects the Commission’s direction,
above, regarding completion of uncontested mandatory hearings.

III. CONCLUSION

For the foregoing reasons, the petition for review is granted and the Board is
hereby directed to modify its order as described above to reflect the Commission’s
clarification of its expectations regarding the conduct of mandatory hearings.

IT IS SO ORDERED.

For the Commission

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland
this 26th day of July 2006.

The Dissenting Opinion of Commissioner Jaczko follows.

33 NUREG-1815, ‘‘Environmental Impact Statement for an Early Site Permit at the Clinton ESP
Site,”” Final Report (July 2006). We note that the Clinton Board has already proceeded to propound
inquiries to the Staff regarding the final Staff SER. See Exelon Generation Co., LLC (Early Site Permit
for Clinton ESP Site), Order (July 20, 2006).
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Dissenting Opinion by Commissioner Gregory B. Jaczko

I dissent on this Order because the Order restricts the ability of the licensing
boards to implement Commission guidance on mandatory hearings in an efficient
manner that ensures the adequate protection of public health and safety. The
Commission could ultimately conduct licensing proceedings itself under the
authority set forth in the Atomic Energy Act of 1954, as amended (AEA).>*
The Commission has delegated its authority, however, to conduct licensing
proceedings to the Boards as permitted by the AEA. Mandatory hearings are
the Boards’ substantive review of the Staff’s work and, therefore, the Boards’
final opportunity to review the Staff’s work on the uncontested safety and
environmental matters. As a result, I am not inclined to second-guess the Boards’
determination about how to best conduct these hearings.

In particular, I support the Boards’ determination in this case that narrative
reports are needed to assist it in thoroughly and efficiently performing a sufficiency
review of the Staff’s findings consistent with previous Commission guidance
referred to in the Order as the mandatory hearings order (i.e., Exelon Generation
Co. (Early Site Permit for Clinton ESP Site), CLI-05-17, 62 NRC 5 (2005)). The
Boards’ orders reflect an intent to narrow the Boards’ focus to those areas the
Staff found problematic and to identify those areas the Staff found difficult to
resolve.

While I appreciate the concern that the Boards’ document requests may require
additional Staff work, I believe the Boards’ request is reasonable and not unduly
burdensome. The Boards are requesting the information in summary format in
order to tailor the proceeding and focus on important or controversial issues, not to
broaden the scope of review. The Boards should be able to make a determination
about the information they deem necessary to conduct a thorough sufficiency
review in an efficient and expeditious manner. The Boards, therefore, should be
given some leeway in mandatory hearings, where no contested issues exist, to
obtain any reasonable information they deem necessary to conduct a thorough
and efficient sufficiency review consistent with their statutory authority, rules,
regulations, and previous Commission guidance.

I am also dissenting because I disagree with the majority regarding setting
a schedule for the Boards’ review. I believe it would be premature to set
a firm date for the conclusion of the mandatory hearings since the Boards
have not had a opportunity to completely identify those areas where they need
further information. The Commission is concerned with the Boards’ expeditious
completion of the review, yet the Commission denied the Boards’ request to
the Staff to produce information designed to expedite the review (i.e., narrative
reports). As indicated in the Board’s Order in the Clinton case dated July 20, 2006,

54 AEA, 42 U.S.C. §2241.
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the Board promptly began and completed its preliminary review of the Applicant’s
documents and the final Staff Safety Evaluation Report (FSER). Additionally, in
the Clinton Order, the Board noted that the preliminary review, conducted in the
absence of the narrative reports and other information it requested, required the
Board to expend a significant amount of resources. The obvious implication is
that the Board’s review would have been faster if its request had been granted.
Based on the current record, there is no reason to doubt the Boards’ commitment
to expeditious handling of these cases.
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RULES OF PRACTICE: CONTENTIONS (LATE-FILED
CONTENTIONS)

Late-filing petitioners to intervene must satisfy not only our requirements that
intervenors demonstrate standing (10 C.F.R. § 2.309(d)) and submit at least one
admissible contention (10 C.F.R. §2.309(f)(1)), but also our stringent require-
ments for untimely filings (10 C.F.R. § 2.309(c)) and late-filed contentions (10
C.FR. §2.309(f)(2)).

A petitioner’s failure to read carefully the governing procedural regulations
does not constitute good cause for the Commission to accept a late-filed petition
to intervene.

RULES OF PRACTICE: CONTENTIONS

Section 2.309(f)(1) of the NRC’s procedural regulations provides that a peti-
tioner ‘‘must set forth with particularity the contentions sought to be raised.”

RULES OF PRACTICE: CONTENTIONS (LABOR DISPUTES)

Although the Commission is disinclined to “‘step into the middle of a labor
dispute’” (Power Authority of the State of New York (James A. FitzPatrick
Nuclear Power Plant; Indian Point, Unit 3), CLI-00-22, 52 NRC 266, 314
(2000)) or ‘‘involve [ourselves] in the personnel decisions of licensees’” (id. at
316), the Commission has nonetheless recognized that there may be cases where
employment-related contentions which are ‘‘closely tied to specific health-and-
safety concerns or to potential violations of NRC rules[ ] can be admitted for a
hearing’’ (id. at 315).

RULES OF PRACTICE: CONTENTIONS (SPECIFICITY)

It is not enough under our contention-pleading rules — whose ‘‘hallmark’’ is
““specificity’” — simply to say that a merger will result in personnel reductions
that will adversely affect safety. Northeast Nuclear Energy Co. (Millstone
Nuclear Power Station, Units 1, 2, and 3), CLI-00-18, 52 NRC 129, 132 (2000).
General assertions, unsupported by specific facts or expert opinion, that personnel
reductions may adversely affect health and safety are inadmissible. FitzPatrick,
CLI-00-22, 52 NRC at 315.

RULES OF PRACTICE: STANDING

To establish standing, a petitioner must show (among other things) that its
potential injury is fairly traceable to a grant of the application(s).
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MEMORANDUM AND ORDER

This proceeding stems from the Applications of FPL Group, Inc., and the
Constellation Energy Group, Inc. (collectively, the ‘‘parent corporations’ of
various NRC licensees) for approval of the indirect transfers of the operating
licenses for the captioned Turkey Point, St. Lucie, Seabrook, and Duane Arnold
facilities. The parent corporations seek approval of these indirect license transfers
as necessary to those corporations’ pending merger. The parent corporations
also request a ‘‘threshold determination’’ that no indirect transfer of control over
the captioned Calvert Cliffs, Nine Mile Point, and R.E. Ginna facilities requires
Commission approval pursuant to 10 C.F.R. §§50.80 and 72.50 in connection
with the merger.

On June 6, 2006, the International Brotherhood of Electrical Workers, Local
97 (*‘the Union’’) petitioned to intervene and sought a hearing to challenge the
Applications, including the request for a *‘threshold determination.”’! We deny
the Union’s hearing and intervention requests.

I. BACKGROUND

The Union represents employees at the Nine Mile Point facility — employees
whose ‘‘employment and financial well-being’’? will, according to the Union,
be adversely affected by the consummation of the proposed merger. The Union
asserts that Nine Mile Point’s management intends to reduce the facility’s already-
insufficient staffing level by 22% (more than 250 employees). According to the
Union, this reduction in force would adversely affect the operation of Nine Mile
Point in general and the facility’s Emergency Plan in particular.

The Union directs our attention to two specific changes which it believes to have
safety implications. First, the Union claims that Constellation intends to abolish
all eight existing ‘‘Chief Firefighter’’ positions. The occupants of these positions
are trained not only as firefighters but also as emergency medical technicians.
According to the Union, Constellation plans to replace them with ‘auxiliary
operators’” who have minimal firefighting and first-aid training.? Second, the
Union claims that Constellation intends to run less frequently its preventive
maintenance, corrective maintenance, elective maintenance, and surveillance
testing programs, or move them to a ‘‘run to fail’’ status.*

!'The Union’s pleadings are styled Petition To File Motion To Intervene and Protest Out-of-Time"
(“‘Petition’”) and ‘‘Motion for Hearing and Right To Intervene and Protest’” (‘‘Motion’’).

2 Motion at 3.

31d. at4.

41d. at5.
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II. DISCUSSION

As the Union acknowledges, its filings are untimely. Our notices of opportunity
for hearing with regard to the Applications specified that potential parties must
file their petitions to intervene no later than March 14, 2006.> The Union’s June
6th filings are therefore nearly 3 months late. As such, they must satisfy not only
our requirements that intervenors demonstrate standing (10 C.F.R. § 2.309(d)) and
submit at least one admissible contention (10 C.F.R. § 2.309(f)(1)), but also our
stringent requirements for untimely filings (10 C.F.R. § 2.309(c)) and late-filed
contentions (10 C.F.R. § 2.309(f)(2)).

A. Tardiness of Pleadings

The Union seeks to excuse the tardiness of its filing by explaining that it
initially believed the Federal Energy Regulatory Commission was the appropriate
forum for its arguments, and only belatedly realized that it could also present
various operating and safety arguments before the NRC. We find this explanation
insufficient. As we stated in another license transfer decision, ‘‘[w]e cannot
agree that [the petitioner’s] failure to read carefully the governing procedural
regulations constitutes good cause for accepting its late-filed petition.”’¢

In addition, the Union’s petition makes little effort to meet our requirements
governing late-filed contentions. The Union does not address any of the factors in
section 2.309(f)(2), which provides for consideration of late-filed new contentions
“‘only . . . upon a showing’’ that:

(i) [t]he information upon which the . . . new contention is based was not
previously available;
(i) [t]he information . . . is materially different than information previously

available; and
(iii) [t]he . .. new contention has been submitted in a timely fashion based on
the availability of the subsequent information.

Likewise, the Union does not address two of the factors specified in section
2.309(c)(1) regarding untimely filings:

(v) The availability of other means whereby the . . . petitioner’s[ ] interest will

be protected; [and]
% % % %

571 Fed. Reg. 9168-76 (Feb. 22, 2006).
6 North Atlantic Energy Service Corp. (Seabrook Station, Unit 1), CLI-99-6, 49 NRC 201, 223
(1999).
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(vii) The extent to which the . . . petitioner’s participation will broaden the issues
or delay the proceeding.

Section 2.309(c)(2) clearly provides that a petitioner ‘‘shall address’” all eight
factors set forth in section 2.309(c)(1).

The Union’s failure to comply with our pleading requirements for late filings
constitutes sufficient grounds for rejecting its intervention and hearing requests.

B. Failure To Submit an Admissible Contention

Section 2.309(f)(1) provides that a petitioner ‘‘must set forth with particularity
the contentions sought to be raised.”” The Union has not done so. Although
we are disinclined to ‘‘step into the middle of a labor dispute’’”? or ‘‘involve
[ourselves] in the personnel decisions of licensees,’’® we have recognized that
there may be cases where employment-related contentions which are ‘‘closely tied
to specific health-and-safety concerns or to potential violations of NRC rules] ]
can be admitted for a hearing.”’® But in this case, the Union’s health-and-safety
assertions are much too general to warrant a hearing. It is not enough under our
contention-pleading rules — whose ‘‘hallmark’’ is ‘‘specificity’’!® — simply to
say that a merger will result in personnel reductions that will adversely affect
safety. General assertions, unsupported by specific facts or expert opinion, that
personnel reductions may adversely affect health and safety are inadmissible.!!
The Union provided no such factual or expert support, by affidavit or otherwise.

C. Lack of Standing

To establish standing, the Union must show (among other things) that its
potential injury is fairly traceable to a grant of the Applications (i.e., to the
approval of the indirect license transfers). The Union describes no causal nexus
at all between the asserted potential injury to its members’ ‘‘employment and
financial well-being’’ and the indirect transfer of licenses for the Turkey Point,
St. Lucie, Seabrook, Duane Arnold, Calvert Cliffs, and R.E. Ginna facilities.
Indeed, the Union does not even claim to represent employees at those facilities.

7 Power Authority of the State of New York (James A. FitzPatrick Nuclear Power Plant; Indian Point,
Unit 3), CLI-00-22, 52 NRC 266, 314 (2000).

81d. at 316.

Id. at 315.

10 Northeast Nuclear Energy Co. (Millstone Nuclear Power Station, Units 1, 2, and 3), CLI-00-18,
52 NRC 129, 132 (2000).

" FitzPatrick, CLI-00-22, 52 NRC at 315.
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We therefore find that the Union lacks standing to intervene insofar as the
Applications concern those six facilities.

As for the remaining facility, Nine Mile Point, the Union does assert a causal
link between the proposed merger and the personnel decisions. Yet the Union
provides no factual support (i.e., affidavits) for this proposition, instead resting
its assertions on speculation. This shortcoming is particularly damaging given the
Union’s acknowledgment that the personnel actions of which it complains were
‘‘planned in late 2004 and beg[u]n in earnest in January 2005°’'2 — at least a year
before the parent corporations filed their Applications. For these reasons, we find
that the Union has failed to establish a link between the Nine Mile Point license
transfers and safety concerns sufficient to show standing to challenge the indirect
transfers.

III. CONCLUSION

We deny the Union’s intervention and hearing requests.
IT IS SO ORDERED.

For the Commission

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 26th day of July 2006.

12 Motion at 4.
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APPELLATE REVIEW, FINDINGS OF FACT

We do not undertake a point-by-point review of the Board’s factual findings.
While we have discretion to review all underlying factual issues de novo, we are
disinclined to do so where the Board has weighed arguments presented by experts
and rendered reasonable, record-based factual findings. We generally step in only
to correct clearly erroneous findings — that is, findings not even plausible in light
of the record viewed in its entirety.

REASONABLE ASSURANCE, DECOMMISSIONING FUNDING

The Board’s ‘‘reliability’’ approach is not a ‘‘new’’ standard. The Board
did not act unreasonably when it examined LES’s estimates for ‘‘reliability’” —
an inquiry consistent with verifying whether the estimates provided ‘reasonable
assurance’’ for decommissioning funding.

REASONABLE ASSURANCE, DECOMMISSIONING FUNDING

Each decommissioning situation is unique; the reasonableness of costs and
estimates must be assessed on a case-by-case basis. Our precedents, as well as
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NUREG-1757, call for objective, documented data, not self-serving conclusory
statements.

REASONABLE ASSURANCE, DECOMMISSIONING FUNDING

Obtaining an estimate from an experienced third-party vendor is not the only
way for an applicant to demonstrate that its cost estimate is documented and
reasonable, although it clearly is one way to reach that end. If an arm’s-length
third-party estimate is unavailable, the balance of an applicant’s showing must be
sufficiently ‘‘reliable’” — documented and reasonable — to carry the day.

RULES OF PRACTICE: REPLY BRIEFS

The Commission does not credit arguments made for the first time in a reply
brief.

MEMORANDUM AND ORDER

The Licensing Board issued its Third Partial Initial Decision! in this proceeding
on May 31, 2006. This Board decision focused on safety-related ‘‘financial
assurance’’ contentions, resolving the final piece of the contested portion of this
proceeding. Two parties filed petitions for review. The Nuclear Information
and Resource Service and Public Citizen (‘‘NIRS/PC’’) filed the first;?> Louisiana
Energy Services, L.P. (“LES’’ or the ‘‘Applicant’’) filed the second.? NIRS/PC
argue that the Board wrongly refused to consider a challenge to a cost estimate
provided by the Department of Energy (DOE) for depleted uranium disposal. LES
argues that the Board wrongly rejected LES’s cost estimates for private disposal
of depleted uranium.

We grant review and affirm, although we modify the basis for the Board’s
ruling on the DOE cost estimate. We leave the Board’s decision and reasoning
undisturbed in all other respects.

'LBP-06-15, 63 NRC 591 (2006).

2 Petition on Behalf of Nuclear Information and Resource Service and Public Citizen for Review of
Third Partial Initial Decision on Safety-Related Contentions (‘‘NIRS/PC Petition’’) (June 12, 2006).

3 Applicant’s Petition for Review of LBP-06-15 (‘‘LES Petition’”) (June 15, 2006).
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I. BACKGROUND

The Board’s decision details the complex procedural background of this
portion of the contested proceeding exhaustively,* and we will not duplicate that
discussion here.

The license application offers two alternative strategies for the deconversion
and disposal of the depleted uranium hexafluoride (‘‘DUF,’’) that LES’s proposed
facility, the National Enrichment Facility, will generate.> Under the ‘private sec-
tor strategy,”” LES would transfer the DUF, to a private facility for deconversion,
and transport the resultant depleted yellowcake (‘‘DU,O,”’) to a licensed facility
for disposal. Under the ‘‘DOE strategy,”” LES would transfer the DUF, to DOE
for deconversion and disposal. Section 3113 of the USEC Privatization Act® re-
quires DOE to accept for disposal depleted uranium from NRC-licensed uranium
enrichment facilities so long as the depleted uranium is ‘‘ultimately determined
to be low-level radioactive waste.”’

As the Board noted,” we already have found LES’s depleted uranium to be
low-level waste and accordingly have declared the DOE option a ‘‘plausible
strategy.’’® The Board found that the private sector strategy was also a plausible
option, both with respect to deconversion’ and disposal.!® With both options
defined as plausible strategies, the Board’s decision addressed the question
whether the cost estimates for the decommissioning funding of each option
provide reasonable assurance of adequate funding. The Board found that LES had
met its burden of proof with respect to the DOE strategy only. As a result, under
the Board’s decision, the level of decommissioning funding that LES must secure
for deconversion and disposal of the DUF, will be based on the DOE strategy, at
least initially."

II. ANALYSIS

We take review of the Board’s decision to clarify two important issues raised

4LBP-06-15, 63 NRC at 603-22.

5See id. at 628.

6See 42 U.S.C. §2297h-11.

7LBP-06-15, 63 NRC at 626, 628.

8 See CLI-05-5, 61 NRC 22, 36 (2005); CLI-04-3, 59 NRC 10, 22 (2004).

9 LBP-06-15, 63 NRC at 637.

107d. at 667.

1 The Board left open the possibility that the private sector strategy might become available in the

future if LES becomes able to establish a sufficiently reliable and comprehensive cost estimate for
this strategy. Id. at 631, 684 n.82.
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in the petitions.'? First, we examine, and uphold, the Board’s application of our
‘‘reasonable assurance’’ standard (and associated guidance in NUREG-1757) to
LES’s “‘private sector’” decommissioning cost estimate. Second, we examine
the Board’s application of this same standard to the DOE decommissioning cost
estimate. On the DOE issue, we reject the Board’s analysis of section 3113 of
the USEC Privatization Act, focus on the Board’s alternate, correct reasons for
rejecting NIRS/PC’s proposed contentions challenging the DOE estimate, and
affirm the Board’s decision to base the initial level of decommissioning funding
on the DOE estimate.

We do not undertake a point-by-point review of the Board’s factual findings. As
we stated in our decision on review of the Board’s Second Partial Initial Decision
in this proceeding, ‘‘[w]hile [we have] discretion to review all underlying factual
issues de novo, we are disinclined to do so where a Board has weighed arguments
presented by experts and rendered reasonable, record-based factual findings. We
generally step in only to correct ‘clearly erroneous’ findings — that is, findings
‘not even plausible in light of the record viewed in its entirety.” ”’'* As in our
prior decision, this is decidedly not the case here, and, as in our prior decision, we
will defer to the Board’s factual findings. We see nothing in the record evidence,
or in the parties’ briefs, to controvert the reasonableness of the Board’s factual
findings.

A. LES Petition — ‘‘Private Sector’’ Decommissioning Cost Estimates

Both the NRC Staff and LES argue that, in its evaluation of the ‘‘private
sector’’ option, the Board has significantly altered the applicable standard —
discarding the traditional ‘‘reasonable assurance’’ standard in favor of a newly
minted ‘‘reliability’’ standard (with two parts). Both urge the Commission to
take review on that basis. The NRC Staff acknowledges that, technically, the
“‘private sector’’ option is moot because the Board approved using the DOE
option as a basis for setting the initial level of decommissioning funding.'* Thus,
the Staff points out, the Board’s rejection of the private sector option as a basis for
calculating decommissioning funding did not stop LES from receiving its license.
Nonetheless, the Staff argues (and LES agrees) that resolving questions regarding

12See 10 C.E.R. §2.341(b)(4)(iii).

‘3CLI—O6—15, 63 NRC 687, 697 (20006), citing Hydro Resources, Inc. (P.O. Box 777, Crownpoint,
New Mexico 87313), CLI-06-1, 63 NRC 1, 2 (2006); Anderson v. Bessemer City, 470 U.S. 564, 573-76
(1985); and Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-03-8, 58
NRC 11, 25-26 (2003).

14 NRC Staff Response to Applicant’s Petition for Review of LBP-06-15 (*“NRC Staff Answer to
LES’”) (June 26, 2006) at 1, 9.
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the applicable standard for evaluating decommissioning funding estimates is
sufficiently important to justify review.

LES also argues that its ‘‘private sector cost estimate provides an independent
basis for complying with the NRC’s decommissioning funding requirements,’’ '3
and seeks review and reversal of the Board’s rejection of the private disposal
strategy as a foundation for calculating a decommissioning funding cost estimate.
On this point, the NRC Staff disagrees with LES. The Staff, like the Board, found
a lack of “‘sufficient funding’’ for the private sector option.'¢

In analyzing the concept of ‘‘reasonable assurance,”” the Board took as its
starting point language in NUREG-1757, Vol. 3, §4.1, requiring both ‘‘doc-
umented’” and ‘‘reasonable’’ underlying assumptions for cost estimates.!” The
Board melded the ‘‘documented’” and ‘‘reasonable’’ elements into one: ‘‘the
combination of these two elements reflects the overall concept of ‘reliability,’
that is, an estimate that is sufficiently trustworthy and dependable to be utilized as

15 Applicant’s Reply to Intervenor and NRC Staff Responses to Applicant’s Petition for Review of
LBP-06-15 (“°LES Reply’’) (July 3, 2006) at 4.

I6NRC Staff Answer to LES at 7.

ITLBP-06-15, 63 NRC at 629. Section 4.1 of NUREG-1757, Vol. 3, provides Staff guidance for
the review of cost estimates for decommissioning funding plans (and decommissioning plans). ‘“The
purpose of the review of the cost estimate is to ensure that the licensee or responsible party has
developed a cost estimate for decommissioning the facility based on documented and reasonable
assumptions and that the estimated cost is sufficient to allow an independent third party to assume
responsibility for decommissioning the facility if the licensee or responsible party is unable to complete
the decommissioning.”” NUREG-1757, Vol. 3, § 4.1, p. 4-9 (emphasis added). This section also sets
out the evaluation criteria NRC Staff applies to all cost estimates:

At a minimum, all cost estimates for unrestricted or restricted release must meet all nine of the
following conditions:

1. The cost estimate meets the applicable regulatory requirements in 10 CFR
20.1403(c), 20.1403(e)(2)(iii), 30.35(e), 30.36(e), 30.36(g)(4)(v), 40.36(d), 40.42(e),
40.42(g)(4)(v), 70.25(e), 70.38(e), 70.38(g)(4)(v), 72.30(b), and 72.54(g)(5).

2. The cost estimate is based on documented and reasonable assumptions.

The unit cost factors used in the cost estimate are reasonable and consistent with NRC

cost estimation reference documents.

4. The cost estimate includes costs for labor, equipment and supplies, overhead and
contractor profit, sampling and laboratory analysis, and miscellaneous expenses (e.g.,
license fees, insurance, and taxes).

5. The cost estimate applies a contingency factor of at least 25 percent to the sum of all

estimated costs.

6. The cost estimate does not take credit for (a) any salvage value that might be realized
from the sale of potential assets during or after decommissioning or (b) reduced
taxes that might result from payment of decommissioning costs or site control and
maintenance costs. (Continued)
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a basis for making the requisite financial assurance findings.”’'® The Board then
applied its ‘‘reliability’’ approach to the specific facts of this case. The Board
said that LES did not demonstrate the ‘‘reliability’’ of its estimate by providing
“‘either (1) the cost a third party would charge in an arm’s-length transaction
with LES to provide that service; or (2) what it would cost LES if it constructed
and operated such a facility on its own.””"” The NRC Staff and LES object to
this portion of the Board’s analysis, labeling the Board’s two-part ‘‘reliability’’
approach as a ‘‘new’’ standard, which they believe is inconsistent with — and
more rigid than — *‘reasonable assurance.’’

We do not view the Board’s decision that way. The Board’s ‘‘reliability’’
approach is nothing more than a restatement of the same NRC Staff guidance —
NUREG-1757 — that the Staff itself uses routinely when it analyzes decommis-
sioning cost estimates. The Board’s focus on one (the second) of the nine criteria
listed in NUREG-1757% does not invalidate its analysis. In fact, we find that the
Board’s analysis was tailored to the specifics of this proceeding — as our prece-
dent requires.?! Each decommissioning situation is unique; the reasonableness of
costs and estimates must be assessed on a case-by-case basis. Our precedents,
as well as NUREG-1757, call for objective, documented data, not self-serving
conclusory statements. Here, where there is no widescale disposal market and
little prior cost experience, the Board did not act unreasonably when it examined

7. The means identified in the DFP [Decommissioning Funding Plan] or DP [Decommis-
sioning Plan] for adjusting the cost estimate and associated funding level over the life
of the facility and any storage or surveillance period is adequate.

8. The cost estimate reflects decommissioning under appropriate facility conditions (for
a DFP, routine facility conditions should be assumed; for a DP, facility conditions at
the end of licensed operations should be assumed).

9. The cost estimate includes costs for all major decommissioning and site control and
maintenance activities specified in Section A.3 of this volume, including (a) planning
and preparation, (b) decontamination and/or dismantling of facility components, (c)
packaging, shipment, and disposal of radioactive wastes, (d) a final radiation survey,
(e) restoration of contaminated areas on facility grounds (if necessary), and (f) site
stabilization and long-term surveillance (if necessary). NUREG-1757, Vol. 3, §4.1,
pp- 4-9 to 4-10 (emphasis added).

181 BP-06-15, 63 NRC at 629 n.30.

19 1d. at 630-31.

20 §ee note 17, supra.

21 See Hydro Resources, Inc. (P.O. Box 15910, Rio Rancho, NM 87174), CLI-04-33, 60 NRC
581, 602-03, 605-06 (2004); Consolidated Edison Co. of New York (Indian Point, Units 1 and 2),
CLI-01-19, 54 NRC 109, 143-44 (2001); North Atlantic Energy Service Corp. (Seabrook Station,
Unit 1), CLI-99-6, 49 NRC 201, 220-21 (1999), Yankee Atomic Electric Co. (Yankee Nuclear Power
Station), CLI-96-7, 43 NRC 235, 257, 259-60 (1996), Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), CLI-88-10, 28 NRC 573, 586 (1988).
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LES’s estimates for ‘‘reliability’” — an inquiry consistent with verifying whether
the estimates provided ‘‘reasonable assurance’’ for decommissioning funding.

Notably, with respect to some pieces of LES’s overall cost estimate — such
as landfill disposal of calcium fluoride (‘‘CaF,’’)*> and management of empty
DUF; cylinders® — the Board found LES’s estimates *‘sufficiently grounded
in estimates of the actual cost of providing a service from experienced third
parties so as to be sufficiently reliable for establishing the initial estimate of
decommissioning funding associated’’ with those pieces.?* The Board expressly
stated — consistent with our precedent — that this finding did not mean *‘that
obtaining an estimate from an experienced third-party vendor is the only way for
an applicant to demonstrate that its cost estimate is documented and reasonable,
although it clearly is one way to reach that end.”’? Thus, while the Board did not
require a third-party estimate as the only way to demonstrate the reasonableness of
a cost estimate, for some pieces of the private disposal strategy, using a third-party
vendor’s estimate worked to demonstrate the reliability of the estimates.

On the other hand, for the remainder of LES’s estimate, where no arm’s-length
third-party offer was available, the Board examined the basis and support for
LES’s cost claims. For one piece of the overall cost estimate, namely, the cost
of the deconversion of the DUF, to DU,O,, the Board found the LES estimate
unreliable ‘‘in that LES has neither obtained an estimate from a qualified third
party outlining what that party would charge to dispose of the DU [depleted
uranium] nor conducted its own analysis to determine what that cost might be.’’26
This finding rests on the Board’s record-based factual determination that LES’s
showing was inadequate:

because the Board does not have confidence that the COGEMA cost estimate
that is the basis for the Urenco business study accurately reflects all the variables
customarily considered in establishing the cost of deconversion services (e.g., cost
of capital), [the Board was] unable to conclude that the LES extrapolations from
those numbers brings us to a reliable deconversion cost estimate.?’

We find no reason to upset this factual determination that the proof LES provided

2Z2LBP-06-15, 63 NRC at 651.

B1d. at 654.

241d. at 630.

21d. at 630 n.31.

26 Jd. at 631. The Board recognized “‘the possibility that LES might, at some future date, establish a
sufficiently reliable all-in cost estimate for a private disposition strategy . . .."" Id.

271d. at 642. COGEMA SA is a subsidiary of AREVA Enterprises, Inc., a competitor of Urenco.
Id. at 635 n.33. Urenco is LES’s sole general partner. Id. at 641. The record suggests that LES did
not provide adequate evidence on a significant cost component — the cost of capital for financing a
deconversion facility. See id. at 643-46.
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was insufficient to provide reasonable assurance of the validity of the estimate for
purposes of setting an initial level for decommissioning costs.

LES reads too much into the Board’s decision: we do not agree that the Board
demanded ‘‘the preparation of a comprehensive, bottom-up cost analysis, perhaps
of the sort that might be prepared by the actual provider of the relevant service as
part of a business plan or pricing analysis.”’?® The Board simply was insisting on
“‘documented’’ and ‘‘reasonable’’ submissions, as NUREG-1757 suggests.

We also disagree with the NRC Staff’s interpretation of the Board’s treatment
of the Waste Control Specialists (WCS) and Envirocare estimates. Even though
the Board arguably looked to see if these estimates were the equivalent of arm’s-
length third-party offers — finding that neither estimate rose to that level — that
does not mean that the Board’s analysis was inflexible or lacked a case-specific
focus. In fact, as the Board explicitly acknowledged in its discussion of the cost
of near-surface disposal of DU,O, and the WCS and Envirocare estimates,

nothing in the applicable NRC regulations or guidance documents requires that LES
provide a third-party estimate as a basis for its cost estimate for a particular element
of decommissioning funding. But . . . an estimate from a third party certainly adds
significantly to its reliability. Nonetheless, where, as here, no credible third-party
estimate has been proffered, an applicant’s summary showing to demonstrate the
reliability of its cost estimate may well not suffice.?

In short, the Board held that if an arm’s-length third-party estimate is un-
available, the balance of an applicant’s showing must be sufficiently ‘‘reliable’’
— documented and reasonable — to carry the day. We concur. Here, the
Board agreed that the record addressed possible charges to dispose of waste of
different types, such as reactor decommissioning waste and bulk contaminated
soil, that Envirocare might levy. The Board, however, found that the record did
not adequately address the estimated cost of disposing of the type and quantity of
DU that the National Enrichment Facility will generate (as opposed to the reactor
decommissioning waste and bulk contaminated soil addressed on the record). In
other words, case-specific or documented support for this particular cost compo-
nent was lacking. Again, we find the Board’s evaluation of the facts consistent
with our flexible, case-specific approach for assessing whether an applicant has
provided reasonable assurance for a decommissioning cost estimate. We find no
basis for questioning the Board’s analytical approach or findings of fact on this
point.

28 ES Petition at 14.
2 LBP-06-15, 63 NRC at 673-74.
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B. NIRS/PC Petition — DOE Cost Estimate

In its petition, NIRS/PC ask us to reverse the Board’s determination on the
DOE cost estimate for disposal of LES’s depleted uranium. We decline to
do so. NIRS/PC’s various claims are unpersuasive. First, NIRS/PC raised
no admissible contention challenging DOE’s decommissioning cost estimate.
Second, the Board’s decision did not purport to determine a permanent level of
decommissioning funding and left room for future adjustments. Finally, the Board
did not treat the private sector and DOE options inconsistently.

1. No Admissible Contention

NIRS/PC argue that the Board’s evaluation of the DOE estimate rests upon the
flawed assumption that section 3113 of the USEC Privatization Act makes the
estimate binding and precludes NRC review of it.>* NIRS/PC are correct on the
section 3113 point. According to the Board, section 3113 means that *‘[n]either
an intervenor nor an applicant/licensee (nor seemingly the NRC) has the authority
to challenge or direct DOE’s estimates of the fees it will charge to a uranium
enrichment facility that requests DOE to disposition its DU waste.”’3! But section
3113 says nothing at all about cost ‘‘estimates,’” and does not purport to give such
estimates binding, conclusive effect.’? Section 3113 simply says that DOE must
recoup its costs for disposing of any depleted uranium that it accepts. Section
3113’s cost recovery requirement is unrelated to the cost estimate DOE provided
here, and does not preclude our examination of DOE’s estimate. The NRC Staff
understood this to be the case, as it looked behind DOE’s estimate, and required
changes in it.** The NRC Staff was right to do so, and the Board erred in giving
the DOE estimate preclusive force under section 3113.

But the Board’s misunderstanding of section 3113 does not require reinstate-
ment of NIRS/PC’s challenge to the DOE estimate. In an August 2005 order,*
the Board rejected NIRS/PC’s lengthy contention revisions questioning the DOE
estimate on grounds additional to section 3113’s supposed preclusive force. As
the Board noted, all of the bases for the timely portions of the proposed revised
contention, with a single exception (now moot), were inadmissible:

30NIRS/PC Petition at 15. Section 3113 of the USEC Privatization Act is codified at 42 U.S.C.
§2297h-11.

31 LBP-06-15, 63 NRC at 629 (emphasis added).

32 This does not mean that DOE lacked authority to give LES an estimate.

33 See NRC Staff Answer to NIRS/PC at 8.

34 Memorandum and Order (Ruling on Motion To Admit Late-Filed Amended and Supplemental
Contentions), ASLBP No. 04-826-01-ML (Aug. 4, 2005) (‘‘August 4th Order’’) (unpublished), at
21-22. We declined to take interlocutory review of this decision, on referral from the Board, in
CLI-05-21, 62 NRC 538 (2005).
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Were the Board to find that section 3113 did not provide a rationale for excluding this
proposed amendment, we would have found it admissible to the extent it is supported
by basis (F), which is sufficient to establish a genuine material dispute adequate to
warrant further inquiry. On the other hand, the remaining bases (A) through (E)
fail to provide sufficient support for that amendment. Basis (A) is inadmissible
in that it constitutes an impermissible challenge to Commission regulations. See
LBP-04-14, 60 NRC at 54-55 [in this same proceeding]. Relative to bases (C) and
(D), NIRS/PC has failed to provide adequate factual support or expert opinion for
these propositions. See id. at 55-56. As to bases (B) and (E), given that HF disposal
costs and depleted uranium storage costs, respectively, have in fact been accounted
for by DOE and/or LMI Government Consulting, these bases fail to establish a
genuine material dispute with the application adequate to warrant further inquiry.
See id. at 57.%

The one basis the Board found acceptable — basis (F) — concerned adding
a ‘“‘contingency’’ factor of at least 25% to the total estimated decommissioning
costs. This basis is now moot. As the NRC Staff points out,*® LES is now
required to apply a 25% contingency factor to the DOE estimate as a condition
of the license, so there no longer is a live controversy over whether to include
a contingency factor. Significantly, NIRS/PC’s petition for review makes no
argument to revive this contingency claim, nor does the petition controvert the
Board’s finding that the other bases for NIRS/PC’s challenges to the DOE estimate
were not admissible. Their reply brief does offer a short argument along these
lines,’” but the Commission does not credit arguments made for the first time
in a reply brief.*® Since the Board’s decision not to admit these bases rests on
alternative grounds unchallenged by NIRS/PC, the Board’s mistaken reliance
on section 3113 is harmless. We sustain the Board’s decision not to admit the
proposed ‘‘DOE estimate’’ contentions, based on the alternative grounds detailed

35 August 4th Order at 22 n.15.

36NRC Staff Response to Petition on Behalf of Nuclear Information and Resource Service and
Public Citizen for Review of Third Partial Initial Decision on Safety-Related Contentions (‘‘NRC
Staff Answer to NIRS/PC’’) (June 22, 2006) at 8-9.

37 See Reply on Behalf of Nuclear Information and Resource Service and Public Citizen in Support
of Petition for Review of Third Partial Initial Decision on Safety-Related Contentions (‘‘NIRS/PC
Reply’’) (June 27, 2006) at 3-4.

38 See, e.g., USEC Inc. (American Centrifuge Plant), CLI-06-9, 63 NRC 433, 438-39 & n.29 (2006).
The reply brief arguments are, in any case, unpersuasive. For example, NIRS/PC argue that if
the proceeding is remanded to the Board, the Board will have to consider certain of these bases.
Specifically with respect to basis (F), NIRS/PC argue that the 25% allowance does not make ‘‘moot’’
their contention that 25% is inadequate. But NIRS/PC support their position merely by referring to
DOE cost overruns on unrelated prior projects. NIR/PC Reply at 3-4.

(Continued)
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by the Board in its August 4th Order. As a result, the validity of DOE’s cost
estimate was not at issue in the contested portion of this proceeding.®

2. No Permanent Level of Decommissioning Funding

NIRS/PC characterize the Board’s determination on DOE’s cost estimate
as follows: ‘‘the Board ruled that the cost estimate provided by DOE . . .
conclusively establishes the cost of dispositioning — and thus the amount of
financial assurance.”’*° This is an overstatement. Actually, the Board did not find
that the DOE cost estimate ‘‘conclusively establishe[d]’’ the funding required to
ensure appropriate disposal of depleted uranium. Instead, the Board found *‘that
the cost estimates provided relative to the DOE strategy are sufficiently reliable
to provide the basis for an initial estimate of the portion of decommissioning
funding for the [National Enrichment Facility] associated with disposition of the
DUF; produced by the [National Enrichment Facility].”’#' This is a significant
distinction. The Board’s decision, on its face, does not purport to establish the level
of decommissioning funding that the NRC will require for the life of the project,
but only the starting point. Moreover, LES’s decommissioning costs are subject
to annual reevaluation.*> This provides an established mechanism for frequent

NIRS/PC’s reliance on historical anecdotes — allegedly amounting to a DOE pattern of making
poor cost estimates — resembles ‘ ‘past misbehavior’” arguments we have encountered and rejected in
other contexts. We refer to situations where management integrity or character has been assailed and
we have found that generalized historical ‘‘bad actor’’ testimony, absent special circumstances, is not
germane.

We have . . . placed strict limits on ‘‘management’” and ‘‘character’’ contentions. ‘‘Allegations
of management improprieties or poor ‘integrity’ . . . must be of more than historical interest:
they must relate directly to the proposed licensing action.”” . . . When ‘‘character’’ or
“‘integrity’’ issues are raised, we expect them to be directly germane to the challenged
licensing action.
Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-01-24,
54 NRC 349, 366-67 (2001). “‘[TThere must be some direct and obvious relationship between the
character issues and the licensing action in dispute.”” Id. at 365, citing Commonwealth Edison Co.
(Zion Nuclear Power Station, Units 1 and 2), CLI-99-4, 49 NRC 185, 189 (1999). Similarly, we
find no *‘direct and obvious relationship’” between DOE’s alleged historical failure to make valid
estimates in some prior cases and the estimate DOE provided to LES here.

¥ Since no admitted contention challenged DOE’s estimate, the Board (notwithstanding its view
that section 3113 precluded review of DOE estimates) ultimately ruled on the issue in the mandatory
portion of the proceeding, after the NRC Staff evaluated DOE’s estimate pursuant to the relevant
guidance documents (like NUREG-1757). The Board found the DOE estimate reasonable based upon
the NRC Staff’s evaluation — an evaluation that required DOE to update its estimate, and that resulted
in the imposition of license conditions. See LBP-06-17, 63 NRC 747, 787-90 (2006).

40 NIRS/PC Petition at 2, citing LBP-06-15, 63 NRC at 630, slip op. at 42.

41 LBP-06-15, 63 NRC at 630 (emphasis added).

42LBP-06-17, 63 NRC at 788.
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adjustments to the decommissioning fund, enabling the prompt correction of any
underfunding that may be revealed as circumstances change and unforeseen costs
arise.

As we have stressed, we do not lightly overturn the factual findings of our
boards. Here we find the Board’s determination reasonable based on the record.
NIRS/PC point to nothing in the record to show that DOE’s estimate is not a
reasonable basis for setting the initial level of funding required for the disposal
portion of decommissioning funding.

NIRS/PC also argue that the evaluation of the DOE estimate’s utility for
setting the appropriate decommissioning amount that the Board did make was
inadequate, and that the Board should have permitted NIRS/PC to challenge the
DOE estimate at hearing. But, as we already explained, NIRS/PC raised no
admissible contention challenging the DOE estimate. Even as it criticizes the
Board for not permitting the DOE cost estimate to be an issue addressed in the
contested portion of the proceeding, NIRS/PC also recognize that the NRC Staff
did scrutinize the estimate: ‘‘the DOE estimates have been tested by Staff, and
even changed under their scrutiny.”’* Also, as LES points out, NIRS/PC did not
present or solicit admissible testimony on the question whether the DOE estimate
potentially left out any required decommissioning or disposal cost elements.**

3. No New Two-Part ““Test’’

NIRS/PC criticize the Board for not applying the same two-part ‘‘reliability’’
standard to the DOE estimate as it applied to the private disposal estimate: first,
did the estimate reflect what a third party would charge LES to process the
anticipated waste; alternatively, was there a thorough analysis of the costs to
construct and operate a facility to process the waste. NIRS/PC argue that the
DOE estimate was not a reliable, binding, third-party offer and that ‘‘DOE has no
experience with deconversion at the Paducah or Portsmouth plants, which have
not been built, and DOE has no experience with near-surface disposal of the

43NIRS/PC Petition at 16.

4 Answer of Applicant Louisiana Energy Services, L.P. in Opposition to NIRS/PC Petition for
Review of LBP-06-15 (‘‘LES Answer to NIRS/PC’’) (June 22, 2006) at 18. See Memorandum and
Order (Ruling on In Limine Motions and Motion To Dismiss) (Oct. 4, 2005) (unpublished) at 7-8
(““If, based on the LES and [S]taff prefiled testimony and exhibits, NIRS/PC identif[y] any element
of decommissioning or disposal whose costs have not been included in the estimated costs for the
DOE disposal option (except those elements that have been excluded by our prior rulings) [they]
may provide prefiled rebuttal testimony (or cross-examine the appropriate LES or [S]taff witnesses)
regarding the failure to include those items’”). The Board found the *‘testimony’” NIRS/PC presented
on rebuttal inadmissible because it reintroduced testimony previously stricken. See Memorandum and
Order (Ruling on In Limine Motions Regarding Prefiled Exhibits and Rebuttal Testimony) (Oct. 20,
2005) (unpublished) at 2.

48



product of those plants.”’* Therefore, NIRS/PC argue, if the Board had applied
its ‘‘reliability’’ test to DOE’s estimate, it would have found the DOE estimate
wanting.

As we already explained, we do not view the Board’s decision as creating a
new standard, two-part or otherwise. Nor do we agree that the Board’s evaluation
of the DOE estimate was inconsistent with its evaluation of the private sector
estimate. The Board reasonably viewed the DOE estimate as ‘‘analogous’’ to a
third-party estimate.*® One of the hallmarks of a reliable third-party estimate is
that it be an arm’s-length estimate rather than, for example, an estimate provided
by a parent or otherwise affiliated entity. The arm’s-length nature of a third-party
estimate confers reliability on the estimate, providing ‘‘reasonable assurance’’
that the amount of decommissioning funding is being set at an appropriate initial
level. The DOE estimate, unlike LES’s private sector estimate, has the required
arm’s-length third-party characteristics.*’” Thus, even though we disagree with
the Board that section 3113 of the USEC Privatization Act precludes an NRC
inquiry into the reasonableness of the DOE estimate (as we explained above), we
find that the Board’s acceptance of the DOE estimate for the purpose of setting
the initial level of decommissioning funding was reasonable.*® Moreover, as we
held above, NIRS/PC have not offered admissible contentions suggesting that
the DOE estimate was fraudulent, unreasonable, or otherwise not acceptable as a
third-party estimate.

C. NIRS/PC Petition — Plausible Strategy for Disposal of Depleted
Uranium

Inits petition, NIRS/PC argue that the Board erred when it decided that LES had
shown a plausible ‘‘private sector’’ strategy for near-surface disposal of depleted
uranium.* NIRS/PC argue that the Board’s ‘‘plausible strategy’’ decision on
the disposal of depleted uranium is unsupportable without a determination that
depleted uranium is Class A waste, since only Class A waste can be accepted

45 NIRS/PC Petition at 14 (emphasis in original).

46 See LBP-06-15, 63 NRC at 630.

4TNIRS/PC’s apparent belief that a third-party ‘‘estimate’” must also be a binding ‘offer’” is
incorrect. Requiring a binding offer so far in advance of the need for a waste disposal contract would
be completely unrealistic — and likely insurmountable — for virtually all applicants.

“8 There also is a presumption that governmental officials, acting in their official capacities, have
properly discharged their duties. ‘‘Clear evidence’’ is usually required to rebut this presumption. See,
e.g., National Archives and Records Administration v. Favish, 541 U.S. 157, 174 (2004). NIRS/PC
have not filed a contention alleging that the DOE official who provided the estimate to LES improperly
discharged his duties, and we see no evidence in the record to suggest any impropriety in the DOE
official’s actions.

49NIRS/PC Petition at 3, 25.
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at the proposed disposal site, Envirocare. NIRS/PC argue further that the Board
was not supposed to make a Class A determination under our remand decision,*
and that the Board’s decision should be reversed since it made and relied upon an
unauthorized determination in reaching its decision.

In fact, the Board did not make an unauthorized determination on the Class A
waste question; instead, the Board simply relied on our prior finding that ‘‘under
a plain reading of the regulation, depleted uranium is a Class A waste.”’>! As the
NRC Staff points out in its brief,”> our regulations currently dictate classifying
depleted uranium as Class A low-level radioactive waste. In its decision, the Board
explained that Envirocare’s current license, issued by the state of Utah, allows
Envirocare to accept depleted uranium in the quantities that would be produced by
the LES facility, and that Utah’s Division of Radiation Control (DRC), the relevant
Agreement State regulatory agency, has explicitly verified to the NRC Staff that
it would have ‘‘no reservations’’ about Envirocare accepting depleted uranium in
an oxide form (DU,0O,), without quantity limitation. Given information provided
by Envirocare, the Utah DRC, and DOE, the Board concluded that near-surface
disposal of deplete uranium at Envirocare, or another near-surface facility with
similar characteristics, appears plausible.>?

NIRS/PC also argue that our ‘‘[p]recedents establish that the ‘plausible strat-
egy’ requirement is a licensing requirement that calls for a showing of compliance
with the low-level waste disposal regulations, 10 CFR Part 61, Subpart C,”” and
that “‘[n]o such showing has been made.’’>* NIRS/PC argue that ‘‘[t]he record
does not explain or support Utah’s decision’’> to allow Envirocare to accept waste
of the kind that the National Enrichment Facility will generate. NIRS/PC present
no arguments tailored to support this Part 61-based argument. Instead, NIRS/PC
offer only a lengthy rehearsal of arguments we have considered before under the
rubric of the National Environmental Policy Act (NEPA). NIRS/PC argue that
*‘[i]t cannot be contended that the Board has correctly determined that LES met
its burden of proof to show that near-surface disposal at the Envirocare site is a
credible and reasonable plan for compliance with the long-term requirements of

0 CLI-05-20, 62 NRC 523 (2005).

SH1d. at 535.

S2NRC Staff Answer to NIRS/PC at 10. As the NRC Staff also points out in its brief, id., we have
directed our Staff to examine whether the Part 61 waste classification rules should be amended in light
of the potentially large quantities of depleted uranium from enrichment facilities. We directed Staff
to perform this analysis outside this proceeding. CLI-05-20, 62 NRC at 536. However, even if the
Staff ultimately were to alter the general classification rules, it would not follow that LES’s depleted
uranium could not be classified as Class A at Envirocare or another specific near-surface facility. See
10 C.F.R. §61.58.

S3LBP-06-15, 63 NRC at 666-69.

54 NIRS/PC Petition at 19.

55 1d. at 22.
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10 C.F.R. Part 61, Subpart C’* and that ‘‘[t]he requirements of a plausible strategy
determination under 10 C.F.R. 70.25(e) have not been met.”’%¢

We reject NIRS/PC’s arguments, which seek to reopen an issue we already
decided. In our recent NEPA decision, we found that ‘‘at least one near-surface
disposal facility, Envirocare, may be a plausible option for disposal of the
National Enrichment Facility depleted uranium. . . .””>” We stressed that selecting
the disposal site for LES-generated depleted uranium is not the purpose of this
proceeding; a disposal site will be selected later. As we stated, *‘[p]rior to a final
determination on disposal, we would expect that the pertinent regulatory authority
will have considered both the characteristics of the waste and the site-specific
features of the disposal site to assure that all radiological dose limits and safety
regulations indeed can be met.”’#

III. CONCLUSION

We accept review of the Board’s decision, and for the reasons given above
and for the reasons given by the Board, we affirm its conclusion that LES has
shown reasonable assurance of adequate decommissioning funding for the DOE
option. We also affirm the Board’s conclusion that LES did not show reasonable
assurance of adequate decommissioning funding for the private sector option.

IT IS SO ORDERED.

For the Commission

EMILE L. JULIAN
Acting Secretary of the Commission

Dated at Rockville, Maryland,
this 17th day of August 2006.

%1d. at 25.

5TCLI-06-15, 63 NRC at 700.

58 CLI-06-15, 63 NRC at 699. As we stated in our prior decision, ‘‘under the Atomic Energy Act,
the NRC in its oversight role periodically reviews state radiation control programs to confirm that they
remain compatible with the Commission’s programs and adequately protect public health and safety.
The NRC retains authority to suspend or terminate agreements relinquishing regulatory authority to
states.”” Id. at 699-700, citing 42 U.S.C. § 2021(j).
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NATIONAL ENVIRONMENTAL POLICY ACT (NEPA): AGENCY
RESPONSIBILITIES

The National Environmental Policy Act, 42 U.S.C. §§4321-4370f, has two
principal objectives. First, it ensures that an agency considers every significant
aspect of the environmental impact of a proposed action (Baltimore Gas &
Electric Co. v. Natural Resources Defense Council, Inc. 462 U.S. 87, 97 (1983)).
Second, it ensures that the agency informs the public that it has, in fact, considered
environmental concerns in its decisionmaking process (ibid.).

NATIONAL ENVIRONMENTAL POLICY ACT (NEPA): AGENCY
RESPONSIBILITIES

NEPA requires a federal agency, before taking any action ‘‘significantly af-
fecting the quality of the human environment,’’ to prepare a ‘‘detailed statement’’
(i.e., an environmental impact statement) — which must be made available to the

public — discussing, inter alia, the environmental impact of the proposed action
and possible alternatives (42 U.S.C. § 4332(2)(C) (2000)).
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NATIONAL ENVIRONMENTAL POLICY ACT (NEPA): AGENCY
RESPONSIBILITIES

The NRC’s regulations implementing NEPA are contained in 10 C.F.R. Part 51
and provide detailed instructions governing the preparation of a draft environmen-
tal impact statement and a final environmental impact statement. The Council on
Environmental Quality (CEQ) also has promulgated regulations addressing NEPA
compliance (42 U.S.C. § 4342 (2000); 40 C.F.R. Parts 1500-1518). Although the
Commission is ‘‘not bound by CEQ regulations that it has not expressly adopted,
[it] gives those regulations ‘substantial deference’ *” (Private Fuel Storage, L.L.C.
(Independent Spent Fuel Storage Installation), CLI-02-25, 56 NRC 340, 348 n.22
(2002)).

NATIONAL ENVIRONMENTAL POLICY ACT (NEPA): ‘“HARD
LOOK” REQUIREMENT

NEPA does ‘not require agencies to elevate environmental concerns over other
appropriate considerations; rather, it require[s] only that the agency take a ‘hard
look’ at the environmental consequences before taking a major action’’ (Baltimore
Gas & Elec. Co. v. NRDC, 462 U.S. at 97). “‘If the adverse environmental effects
of the proposed action are adequately identified and evaluated, the agency is not
constrained by NEPA from deciding that other values outweigh the environmental
costs’’ (Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989)).
Thus, ‘‘[NEPA] does not mandate particular results, but simply prescribes the
necessary process’’ (ibid.).

NATIONAL ENVIRONMENTAL POLICY ACT (NEPA):
CUMULATIVE IMPACTS ANALYSIS

Cumulative impacts analysis has two possible prongs. First, it looks to whether
“‘the proposed action’s impacts will be significantly enhanced by already existing
environmental effects from prior actions’’ (Hydro Resources, Inc. (P.O. Box
15910, Rio Rancho, NM 87174), CLI-01-4, 53 NRC 31, 60 (2001)). Pursuant
to this approach, a ‘‘cumulative impacts review examines ‘the impact on the
environment which results from the incremental impact of the action, when added
to other past, present, and reasonably foreseeable future actions’ *’ (ibid.) (quoting
40 C.F.R. § 1508.7). Second, cumulative impacts analysis may look to whether
the proposed action’s impacts will have interregional synergistic effects (id. at
57). This approach may be implicated ‘* ‘[w]hen several proposals for . . . actions
that will have a cumulative or synergistic environmental impact upon a region are
pending concurrently before an agency’ >’ (ibid.) (quoting Kleppe v. Sierra Club,
427 U.S. 390, 410 (1976)).
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RULES OF PRACTICE: WAIVER OF UNDEVELOPED
ARGUMENTS

Arguments that an intervenor fails — in derogation of 10 C.F.R. §2.1233(c)
— adequately to develop are treated as waived. See Hydro Resources, Inc. (P.O.
Box 777, Crownpoint, New Mexico 8§7313), LBP-05-17, 62 NRC 77, 98 n.14
(2005); accord, e.g., Williams v. Eastside Lumberyard and Supply Co., 190 F.
Supp. 2d 1104, 1114 (S.D. 1ll. 2001); Carolina Power & Light Co. (Shearon
Harris Nuclear Power Plant), ALAB-843, 24 NRC 200, 204 (1986).

RULES OF PRACTICE: WAIVER OF UNDEVELOPED
ARGUMENTS

Intervenors may not blithely incorporate by reference arguments that are ill-
defined or undeveloped. It is not the duty of an adjudicative body to ‘‘dig through
the reams of paper which [litigants] have deposited’’ to construct and develop
their arguments (HRI, LBP-05-17, 62 NRC at 99 n.14).

NATIONAL ENVIRONMENTAL POLICY ACT (NEPA): FINAL
ENVIRONMENTAL IMPACT STATEMENT

The ‘‘ ‘adjudicatory record and Board decision (and, of course, any Com-
mission appellate decisions) become, in effect, part of the [Final Environmental
Impact Statement]’ ** (HRI, CLI-01-4, 53 NRC at 53 (quoting Louisiana Energy
Services, L.P. (Claiborne Enrichment Center), CLI-98-3, 47 NRC 77, 89 (1998))).

NATIONAL ENVIRONMENTAL POLICY ACT (NEPA): NRC STAFF
REVIEW

Although the NRC Staff inadvertently omitted information regarding back-
ground radiation from the Final Environmental Impact Statement (FEIS), since
the information was made available to the public in the Draft Environmental
Impact Statement and was taken into account by the Staff in performing its NEPA
analysis in the FEIS, the Intervenors were not prejudiced nor was the correctness
of the Staff’s analysis undermined.

NATIONAL ENVIRONMENTAL POLICY ACT (NEPA):
ENVIRONMENTAL JUSTICE

Pursuant to environmental justice principles, each agency should *‘identify and
address, as appropriate, any ‘disproportionately high and adverse human health

55



or environmental effects of its programs, policies, and activities on minority
populations and low-income populations’ >> (HRI, CLI-01-4, 53 NRC at 64).

NATIONAL ENVIRONMENTAL POLICY ACT (NEPA): ‘“HARD
LOOK” REQUIREMENT

That the Intervenors would have preferred that the Final Environmental Impact
Statement (FEIS) contain additional details on any particular issue is not, standing
alone, probative of the FEIS’s adequacy. ‘‘One can always flyspeck an FEIS to
come up with more specifics and more areas of discussion that conceivably could
have been included’” (HRI, CLI-01-4, 53 NRC at 71). The salient question is
whether the FEIS took the required ‘‘hard look’ at the relevant environmental
consequences (see ibid.).

NATIONAL ENVIRONMENTAL POLICY ACT (NEPA):
STATEMENT OF PURPOSE AND NEED

The Final Environmental Impact Statement is required to include a description
of the ‘‘underlying purpose and need’’ of a proposed project (40 C.F.R. § 1502.13).
The benefits described by the project’s purpose and need are among the factors
that are weighed against the project’s costs in striking the cost-benefit balance
required by NEPA. See Public Service Co. of Oklahoma (Black Fox Station, Units
1 and 2), ALAB-573, 10 NRC 775, 804 (1979).

RULES OF PRACTICE: LAW OF THE CASE

Subject to limited exceptions, ‘‘legal determinations made on appeal in a case
are controlling precedent, becoming the ‘law of the case,” for all later decisions in
the same case’’ (Hydro Resources, Inc. (P.O. Box 777, Crownpoint, New Mexico
87313), CLI-06-11, 63 NRC 483, 488 (2006)).

RULES OF PRACTICE: LAW OF THE CASE

NATIONAL ENVIRONMENTAL POLICY ACT (NEPA):
STATEMENT OF PURPOSE AND NEED

The statement of purpose and need is independent of any specific project
area. Therefore, a prior decision of the Commission adjudicating an intervenor’s
challenge to the statement of purpose and need applies with equal force to all
areas of a proposed project.
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NATIONAL ENVIRONMENTAL POLICY ACT (NEPA):
STATEMENT OF PURPOSE AND NEED

The proper inquiry for determining the sufficiency of the purpose and need
statement is whether the Final Environmental Impact Statement, read as a whole,
includes a correct and adequate description of the purpose and need of the
“‘proposed action’’ (10 C.F.R. Part 51, Subpart A, App. A, § 4; see HRI, CLI-01-
4, 53 NRC at 47).

NATIONAL ENVIRONMENTAL POLICY ACT (NEPA):
DISCUSSION OF ALTERNATIVES

The Final Environmental Impact Statement must contain a discussion of
alternatives, which is considered to be ‘‘the heart of the environmental impact
statement’’ (10 C.F.R. Part 51, Subpart A, App. A, §5). This discussion shall
identify ‘‘reasonable alternatives’’ and present the ‘‘environmental impacts of the
proposal and the alternatives in comparative form’* (ibid.). It also shall ‘‘include
a final recommendation on the action to be taken’’ (ibid.).

NATIONAL ENVIRONMENTAL POLICY ACT (NEPA):
DISCUSSION OF ALTERNATIVES

““When the purpose [of a proposed action] is to accomplish one thing, it
makes no sense to consider the alternative ways by which another thing might be
achieved’’ (City of Angoon v. Hodel, 803 F.2d 1016, 1021 (9th Cir. 1986), cert.
denied, 484 U.S. 870 (1987)).

NATIONAL ENVIRONMENTAL POLICY ACT (NEPA):
DISCUSSION OF ALTERNATIVES

Because blending down highly enriched uranium for reactor fuel would not
promote the primary purpose of HRI’s project — maintaining the viability of
a dwindling domestic uranium industry — it is outside the scope of reasonable
alternatives that must be considered under NEPA. See Exelon Generation Co.,
LLC (Early Site Permit for Clinton ESP Site), CLI-05-29, 62 NRC 801, 808
(2005) (NEPA imposes no obligation to ‘‘examine [alternatives] that would do
nothing to satisfy this particular project’s goals’’).
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NATIONAL ENVIRONMENTAL POLICY ACT (NEPA):
DISCUSSION OF ALTERNATIVES

When an agency is asked to approve a private applicant’s proposed project,
the agency may — taking into account the applicant’s economic goals — accord
appropriate deference to the applicant’s proposed siting and design plans (HRI,
CLI-01-4, 53 NRC at 55-56).

NATIONAL ENVIRONMENTAL POLICY ACT (NEPA):
DISCUSSION OF ALTERNATIVES (NO-ACTION ALTERNATIVE)

The adequacy of the no-action alternative discussion in a Final Environmental
Impact Statement is governed by a rule of reason (Claiborne, CLI-98-3, 47 NRC
at 97). The discussion ‘‘ ‘need not be exhaustive or inordinately detailed’ >’ (ibid.
(quoting Farmland Preservation Ass’n v. Goldschmidt, 611 F.2d 233, 239 (8th
Cir. 1979))). “‘It is most simply viewed as maintaining the status quo’’ (HRI,
CLI-01-4, 53 NRC at 54).

NATIONAL ENVIRONMENTAL POLICY ACT (NEPA):
DISCUSSION OF ALTERNATIVES (NO-ACTION ALTERNATIVE)

Although the Intervenors would prefer the no-action alternative, ‘‘NEPA
imposes no obligation to select the most environmentally benign alternative’’
(HRI, CLI-01-4, 53 NRC at 55 (citing Robertson v. Methow Valley Citizens
Council, 490 U.S. at 350)).

NATIONAL ENVIRONMENTAL POLICY ACT (NEPA):
DISCUSSION OF ALTERNATIVES (COST-BENEFIT ANALYSIS)

The environmental impact statement must provide a cost-benefit analysis
among alternatives that, inter alia, ‘‘considers and weighs the environmental
effects of the proposed action [and the] alternatives available for reducing or
avoiding adverse environmental effects’” (10 C.F.R. § 51.71(d)).

NATIONAL ENVIRONMENTAL POLICY ACT (NEPA):
DISCUSSION OF ALTERNATIVES (MITIGATION MEASURES)

When preparing an environmental impact statement, in addition to considering
the adverse environmental impacts of a proposed action (42 U.S.C. § 4332(C)(ii)),
the NRC Staff must consider measures to mitigate such impacts by examining
““‘alternatives available for reducing or avoiding adverse environmental effects’’
(10 C.F.R. §51.71(d)). ‘‘Mitigation must be discussed in sufficient detail to
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ensure that environmental consequences have been fairly evaluated’” (Neighbors
of Cuddy Mountain v. United States Forest Service, 137 F.3d 1372, 1380 (9th Cir.
1998)).

NATIONAL ENVIRONMENTAL POLICY ACT (NEPA):
ENVIRONMENTAL IMPACT STATEMENT (NEED FOR
SUPPLEMENTATION)

The NRC Staff shall supplement an environmental impact statement (ELS)
if: (1) “‘[t]here are substantial changes in the proposed action that are relevant
to environmental concerns,”” or (2) ‘‘[t]here are significant new circumstances
or information relevant to environmental concerns and bearing on the proposed
action or its impacts.”” 10 C.F.R. §§51.72(a), 51.92(a). ‘“A Supplemental [EIS]
is not necessary ‘every time new information comes to light after the EIS is
finalized.” . . . The new information must present ‘a seriously different picture
of the environmental impact of the proposed project from what was previously
envisioned.” >’ (Hydro Resouces, Inc. (2929 Coors Road, Suite 101, Albuquerque,
NM 87120), CLI-99-22, 50 NRC 3, 14 (1999) (quoting Marsh v. Oregon Natural
Resources Council, 490 U.S. 360, 373 (1989), and Sierra Club v. Froehlke, 816
F.2d 205, 210 (5th Cir. 1987))).

MATERIALS LICENSE UNDER PART 40: PERFORMANCE-BASED
LICENSING

Performance-based licensing ‘‘is fully consistent with . . . sound NEPA
practice’” (HRI, CLI-99-22, 50 NRC at 17), and ‘‘does not run counter to
any agency mandate contained in the Atomic Energy Act or any established
Commission regulation’” (id. at 16). ‘It is simply an additional means through
which the NRC can decrease the administrative burden of regulation while
ensuring the continued protection of public health and safety’’ (id. at 16-17).

NATIONAL ENVIRONMENTAL POLICY ACT (NEPA):
DISCUSSION OF ALTERNATIVES (MITIGATION MEASURES);
ENVIRONMENTAL IMPACT STATEMENT (NEED FOR
SUPPLEMENTATION)

Itis well established that ‘‘the [Final Environmental Impact Statement (FEIS)],
in response to comments received, may supplement, refine, or otherwise adapt
the project alternatives’’ (HRI, CLI-01-4, 53 NRC at 53). The Staff’s addition of
mitigation measures to an FEIS is, thus, not only permissible, it is properly viewed
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as the Staff’s conscientious performance of its NEPA responsibilities. See ibid.
(““[t]he FEIS . . . might typically add ‘mitigation measures’ to an alternative’’).

NATIONAL ENVIRONMENTAL POLICY ACT (NEPA): ADEQUACY
OF FINAL ENVIRONMENTAL IMPACT STATEMENT (FEIS)

Although federal permits and exemptions must be mentioned in the FEIS (10
C.FR. §§51.90 and 51.71(c)), the absence of such mention does not perforce
render the FEIS invalid.

FINAL PARTIAL INITIAL DECISION
(Phase II Challenges to In Situ Leach Mining Materials License
Regarding Adequacy of Environmental Impact Statement)

I. INTRODUCTION

This proceeding involves challenges by multiple intervenors to a 10 C.F.R. Part
40 license application by Hydro Resources, Inc. (HRI) to perform in situ leach
(ISL) uranium mining at four sites in McKinley County, New Mexico: Sections 8
and 17 in Church Rock, and Crownpoint and Unit 1 in Crownpoint. In November
1994, the NRC Staff issued a ‘“Notice of Opportunity for Hearing’’ concerning
the license application, and timely requests for hearing were filed by the Eastern
Navajo Diné Against Uranium Mining, the Southwest Research and Information
Center, Grace Sam, and Marilyn Morris [hereinafter referred to collectively
as the Intervenors]. Under the Commission’s then-existing regulations,' the
Administrative Judge appointed as the Presiding Officer held the hearing requests
in abeyance until the Staff completed its review of HRI’s license application.

On January 5, 1998, the Staff granted HRI’s request for a license (SUA-
1508), and shortly thereafter, in May 1998, the then-Presiding Officer granted the
Intervenors’ hearing requests. This protracted litigation followed.

Although HRI has held its license for 8 years, it has not yet started mining
operations at any of the four sites due, in part, to profitability concerns related
to the fluctuating price of uranium. This proceeding nevertheless has moved
forward, focusing first — in what was characterized as Phase I — on issues

! This case is being litigated pursuant to the NRC’s since-superseded procedural rules in 10 C.F.R.
Part 2, Subpart L, which were amended in 2004. See Changes to Adjudicatory Process, 69 Fed.
Reg. 2182 (Jan. 14, 2004). The new rules — which apply only to proceedings noticed on or after
February 13, 2004 — do not apply here.
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specific to mining operations at Section 8, because HRI stated that it eventually
would begin mining operations there.

In February 2004, the then-Presiding Officer completed adjudicating the In-
tervenors’ Phase I challenges to HRI’s license (LBP-04-3, 59 NRC 84 (2004)),
and the Commission, on appeal, sustained the validity of HRI’s license insofar as
it relates to prospective mining operations at Section 8 (CLI-04-33, 60 NRC 581
(2004); see also CLI-04-39, 60 NRC 657 (2004)).

This proceeding then entered Phase II, which involves the Intervenors’ chal-
lenges to HRI’s license insofar as it authorizes mining at the other three sites —
Section 17, Unit 1, and Crownpoint. For litigative efficiency, the Intervenors’
Phase II challenges were grouped into the following four categories and briefed
separately: (1) groundwater protection and restoration, and surety estimates; (2)
cultural resources; (3) radiological air emission controls; and (4) adequacy of the
environmental impact statement.

This decision resolves the issues embodied in the fourth, and final, category of
Phase II challenges — i.e., adequacy of the environmental impact statement.? The
Intervenors claim that HRI’s license to perform ISL uranium mining at Section
17, Unit 1, and Crownpoint is invalid because the environmental impact statement
prepared by the NRC Staff: (1) fails adequately to evaluate the cumulative
environmental impacts; (2) contains an invalid statement of purpose and need for
the project; (3) provides an insufficient analysis of alternatives; (4) fails to evaluate
the impact of proposed mitigation measures; and (5) requires supplementation
and recirculation for public comment. For the reasons set forth below, I find —
with the concurrence of Dr. Richard Cole and Dr. Robin Brett, who have been
appointed as Special Assistants — that HRI and the NRC Staff have demonstrated
that the Intervenors’ challenges relating to the adequacy of the environmental
impact statement do not provide a basis for invalidating HRI’s license.

II. BACKGROUND

The Intervenors contend that HRI’s license to perform ISL uranium mining
at Section 17, Unit 1, and Crownpoint is invalid because the environmental
impact statement for those sites fails to satisfy governing statutory and regulatory
requirements. To fully understand the issues, it is helpful to be acquainted

2The claims brought by the Intervenors in the three prior categories of Phase II challenges did
not provide a basis for invalidating HRI’s license. See LBP-05-17, 62 NRC 77 (2005) (rejecting
claims pertaining to groundwater protection and restoration, and surety estimates), petition for review
denied, CLI-06-1, 63 NRC 1 (2006); LBP-05-26, 62 NRC 442 (2005) (rejecting claims pertaining to
cultural resources), petition for review denied, CLI-06-11, 63 NRC 483 (2006); LBP-06-1, 63 NRC
41 (rejecting claims pertaining to radiological air emission controls), aff’d, CLI-06-14, 63 NRC 510
(2006).
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with: (1) the pertinent portions of the National Environmental Policy Act and its
implementing regulations; and (2) the relevant administrative proceedings in this
case. These topics are addressed below.

A. The National Environmental Policy Act and Its Implementing
Regulations

The National Environmental Policy Act (NEPA), 42 U.S.C. §§4321-4370f,
has two principal objectives. First, it ensures that an agency considers every
significant aspect of the environmental impact of a proposed action (Baltimore
Gas & Electric Co. v. Natural Resources Defense Council, Inc., 462 U.S. 87, 97
(1983)). Second, it ensures that the agency informs the public that it has, in fact,
considered environmental concerns in its decisionmaking process (ibid.).

To effect these cardinal goals, NEPA requires a federal agency, before taking
any action ‘‘significantly affecting the quality of the human environment,”’
to prepare a ‘‘detailed statement’’ (i.e., an environmental impact statement)
— which must be made available to the public — discussing, inter alia, the
environmental impact of the proposed action and possible alternatives (42 U.S.C.
§4332(2)(C) (2000)). An agency’s preparation and public dissemination of the
environmental impact statement serves to fulfill NEPA’s twin aims, because the
‘“ ‘detailed statement’ it requires is the outward sign that environmental values
and consequences have been considered during the planning stage of agency
actions’’ (Andrus v. Sierra Club, 442 U.S. 347, 350 (1979)).

The NRC'’s regulations implementing NEPA are contained in 10 C.F.R. Part
51. As relevant here, these regulations provide detailed instructions governing
the preparation of a draft environmental impact statement (DEIS), which must
include: (1) ‘‘a preliminary analysis that considers and weighs the environmental
effects of the proposed action; the environmental impacts of alternatives to the
proposed action; and alternatives available for reducing or avoiding adverse
environmental effects’” (10 C.F.R. §51.71(d)); and (2) ‘‘a preliminary recom-
mendation by the NRC Staff respecting the proposed action’’ (id. §51.71(e)).
Upon completing the DEIS, the NRC Staff releases it to the public and requests
comments (id. §§51.73, 51.74). The NRC Staff then prepares a final environ-
mental impact statement (FEIS), which includes responses to any comments on
the DEIS (id. §§51.90, 51.91).2

3 The Council on Environmental Quality (CEQ) also has promulgated regulations addressing NEPA
compliance (42 U.S.C. § 4342 (2000); 40 C.F.R. Parts 1500-1518). Although the Commission is ‘‘not
bound by CEQ regulations that it has not expressly adopted, [it] gives those regulations ‘substantial
deference’ *’ (Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-02-25,

(Continued)
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It bears emphasizing that NEPA does ‘‘not require agencies to elevate envi-
ronmental concerns over other appropriate considerations. Rather, it require[s]
only that the agency take a ‘hard look’ at the environmental consequences before
taking a major action’’ (Baltimore Gas & Elec. Co., 462 U.S. at 97 (citations
omitted)). “‘If the adverse environmental effects of the proposed action are
adequately identified and evaluated, the agency is not constrained by NEPA
from deciding that other values outweigh the environmental costs’” (Robertson
v. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989)). Thus, ‘‘[NEPA]
does not mandate particular results, but simply prescribes the necessary process’’
(ibid.).

B. The Relevant Administrative Proceedings in This Case

In January 1998, the Staff granted HRI’s application for a license to perform
ISL uranium mining at four proximately clustered sites in McKinley County,
New Mexico — Sections 8 and 17 in Church Rock, and Crownpoint and Unit 1
in Crownpoint — that HRI plans to develop and mine in phases over a 20-year
period, beginning with Section 8.* The Intervenors asserted that HRI’s license
was not valid for operations at any of the four sites. Given HRI’s plan to begin
its mining operations at Section 8, the then-Presiding Officer, in September 1998,
granted HRI’s request to bifurcate this litigation, focusing initially in Phase I on

56 NRC 340, 348 n.22 (2002) (citation omitted)). Cf. Baltimore Gas & Elec. Co., 462 U.S. at 99 n.12
(declining to decide whether CEQ regulations have binding effect on ‘‘an independent agency such as
the [NRC]”").

4HRI’s ISL uranium mining process, briefly explained, will involve two principal steps. First, HRI
will inject a leach solution called lixiviant — which is a mixture of groundwater charged with oxygen
and bicarbonate — through injection wells located in a targeted zone containing uranium oxide. The
uranium oxide, which occurs as small mineral grains within a sandstone host rock, dissolves when
it comes into contact with the lixiviant. HRI will also operate production wells located within a
pattern of injection wells. The production wells create a reduced pressure in the mined region by
withdrawing slightly more water from the ground than is injected, thus controlling the horizontal
spread of the pregnant lixiviant (i.e., the lixiviant that now contains dissolved uranium oxide), and
causing it to flow toward the production wells where it is pumped to the surface. See NUREG-1508,
“‘Final Environmental Impact Statement To Construct and Operate the Crownpoint Uranium Solution
Mining Project, Crownpoint, New Mexico’’ (Feb. 1997), at 2-2 to 2-5 [hereinafter FEIS].

The second step of the ISL mining process occurs after the pregnant lixiviant is pumped to the
surface. HRI will pipe the pregnant lixiviant through columns of ion exchange resin, during which
the uranium oxide will attach to the resin. Upon leaving the ion exchanger, the now-barren lixiviant
will be recharged as necessary with oxygen and bicarbonate, and it will then be reinjected into the
ore zone to repeat the leaching cycle. When the ion exchange capacity of a column of resin is
depleted, that column is taken offline and the uranium oxide is chemically stripped from the resin.
The resulting uranium oxide slurry is filtered and dried to produce the finished product — uranium
oxide concentrate, or yellowcake — which is packaged and stored for final shipment. See FEIS at 2-5
to 2-12.
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the Intervenors’ challenges relating to Section 8 and the overall validity of the
license. See CLI-01-4, 53 NRC 31, 35-36 (2001). The Intervenors’ challenges
relating to operations at the other three sites (Section 17, Unit 1, and Crownpoint)
would be litigated in Phase II, promptly after completion of the Phase I litigation.
See id. at 38-44.

1. The Relevant Phase I Administrative Proceedings

As relevant here, during Phase I of this litigation, the Intervenors argued that
the environmental impact statement relating to Section 8 operations contained
numerous defects that rendered HRI’s license to perform ISL uranium mining at
Section 8 invalid. Specifically, the Intervenors alleged that (LBP-99-30, 50 NRC
77, 112-24 (1999)): (1) the FEIS contained an inadequate statement of purpose
and need; (2) the FEIS failed to perform an adequate cost-benefit analysis; (3)
the FEIS failed to consider the impacts that mining at Section 8 would have
on groundwater; (4) the FEIS’s proposed mitigation for relocating residents was
inadequate; (5) the FEIS failed to consider the environmental costs of radioactive
air emissions; (6) the FEIS failed to consider the environmental costs of liquid
waste disposal and cultural impacts; (7) the FEIS unreasonably undervalued the
costs of the proposed project; (8) the FEIS failed to evaluate the action alternatives
and the no-action alternative; (9) the NRC Staff failed to supplement the FEIS
and recirculate it for public comment; (10) the FEIS failed to explore the impact
of measures to mitigate or reduce environmental effects; (11) the FEIS failed to
consider the impact on livestock; (14) the FEIS failed to consider the secondary
effects of mining; (15) the FEIS failed to consider the cumulative environmental
impacts; and (16) the FEIS failed to perform an environmental justice analysis.

The then-Presiding Officer rejected the Intervenors’ attacks on the adequacy
of the FEIS for Section 8 (LBP-99-30, 50 NRC at 112-24). He concluded that the
FEIS reflected that the NRC Staff had taken the ‘* ‘hard look’ required for NEPA
determinations, for consideration of cumulative impacts, and for environmental
justice’’ (id. at 81). The Commission affirmed (CLI-01-4, 53 NRC at 44-71).>

Thereafter, the Intervenors moved to have the the NRC Staff supplement the
FEIS with respect to Sections 8 and 17 (which are contiguous sites at Church
Rock) based on a proposed housing development project — the Springstead
Estates Project — that allegedly would be built approximately 2 miles from the
southern boundary of Section 17 and would comprise up to 1000 residential single-
family apartment and townhouse units (LBP-04-23, 60 NRC 441, 443-47 (2004)).

31n 2001, at the request of the parties, this proceeding was held in abeyance for approximately 2
years while they attempted to negotiate a settlement. Unfortunately, those efforts were unsuccessful,
and active litigation resumed in 2003. See CLI-04-33, 60 NRC at 583.
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The Intervenors argued that supplementation of the FEIS was required pursuant
to Commission regulations (10 C.F.R. § 51.92(a)), because the housing project
allegedly constituted a significant new circumstance relevant to environmental
concerns and bearing on HRI’s proposed action. The then-Presiding Officer
denied the Intervenors’ motion (LBP-04-23, 60 NRC at 450-60). Observing that
it was conjectural whether the putative housing project would ever be built (id.
at 452), the Presiding Officer concluded in any event that ‘‘the requirements
of NEPA have been satisfied, and that the Intervenors have not presented a
prima facie case that the [Springstead Estates Project] represents a ‘significant
new circumstance’ such that supplement to the existing FEIS is warranted’’ (id.
at 448-49). The Commission ‘‘agree[d] with the Presiding Officer that there
is no reason warranting FEIS supplementation as to [Sections 8 and 17]”’ and,
accordingly, it denied the Intervenors’ petition for review (CLI-04-39, 60 NRC
657, 658 n.2 (2004)).

With the Commission’s rejection in December 2004 of the last of the Inter-
venors’ challenges to the validity of HRI’s license insofar as it authorizes mining
operations at Section 8 (CLI-04-39, 60 NRC 657 (2004); CLI-04-33, 60 NRC
581 (2004)), this litigation entered Phase II.

2. The Present Phase II Administrative Proceedings

The Intervenors now argue that HRI’s license to conduct ISL uranium mining
operations at Section 17, Unit 1, and Crownpoint should be invalidated because
the FEIS fails to satisfy NEPA and its implementing regulations. Specifically,
the Intervenors contend that NEPA was violated because: (1) the FEIS fails
adequately to analyze cumulative environmental impacts; (2) the statement of
purpose and need in the FEIS is inadequate; (3) the FEIS inadequately analyzes
alternatives; (4) the FEIS fails adequately to evaluate the impact of proposed
mitigation measures; and (5) the NRC Staff improperly failed to supplement the
FEIS and recirculate it for public comment. See Intervenors’ Written Presentation
in Opposition to HRI’s Application for a Materials License with Respect to NEPA
Issues for Church Rock Section 17, Unit 1, and Crownpoint (June 24, 2005)
[hereinafter Intervenors’ Written Presentation]; Intervenors’ Reply to HRI’s and
the NRC Staff’s Responses in Opposition to Intervenors’ Written Presentation
with Respect to NEPA Issues for Church Rock Section 17, Unit 1, and Crownpoint
(Aug. 19, 2005) [hereinafter Intervenors’ Reply].°

%1n a Joint Motion filed by the Intervenors and HRI, the Intervenors agreed to forgo presenting new
evidence with respect to the adequacy of the FEIS relative to the three remaining sites, stating that they
would instead ‘‘file a pleading incorporating by reference their arguments raised with respect to the

(Continued)
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HRI and the NRC Staff oppose the Intervenors’ challenges, arguing that the
FEIS for Section 17, Unit 1, and Crownpoint is compliant with NEPA and
its implementing regulations and, accordingly, that HRI’s license to conduct
ISL uranium mining at those sites should be sustained. See HRI’s Response
in Opposition to Intervenors’ Written Presentation Regarding Environmental
Impact Statement Adequacy (July 28, 2005) [hereinafter HRI’s Response]; NRC
Staff’s Response to Intervenors’ Presentation on NEPA Issues (Aug. 12, 2005)
[hereinafter NRC Staff’s Response].’

For the reasons set forth below, I conclude that HRI and the NRC Staff have
demonstrated by a preponderance of the evidence that the Intervenors’ challenges
relating to the adequacy of the FEIS do not provide a basis for invalidating HRI’s
license to perform ISL uranium mining operations at Section 17, Unit 1, and
Crownpoint.

III. ANALYSIS

A. There Is No Merit to the Intervenors’ Claim That the FEIS Fails
Adequately To Analyze Cumulative Environmental Impacts

The Intervenors argue that HRI’s license to mine at Section 17, Unit 1, and
Crownpoint is invalid because the FEIS allegedly fails adequately to analyze
cumulative environmental impacts that will occur as a result of the proposed
mining operations at those three sites. Specifically, they claim that the analysis
is deficient with respect to cumulative impacts on radioactive air emissions,
groundwater, radiological levels and health effects, and land use (Intervenors’
Written Presentation at 20-33).

Before I address the Intervenors’ arguments, it is useful to understand the
meaning of the term ‘‘cumulative impacts analysis’’ in the NEPA context.
Cumulative impacts analysis is not concerned with the singular impacts an
individual project may have on the environment. Rather, as relevant here, it
looks to whether ‘‘the proposed action’s impacts will be significantly enhanced
by already existing environmental effects from prior actions’’ (Hydro Resources,

adequacy of the [environmental impact statement] for Section 8, thereby preserving those arguments
with respect to Section 17, Unit 1, and Crownpoint’” (Intervenors’ and HRI’s Joint Motion for Change
in Schedule of Written Presentations at 3 (Jan. 18, 2005) [hereinafter Joint Motion]).

7 The parties also submitted supplemental briefs in May 2006 following the Commission’s decision in
CLI-06-14 (affirming LBP-06-1, which rejected the Intervenors’ claims regarding HRI's radiological
air emissions), because the Commission’s decision touched on NEPA-related issues raised here by the
Intervenors. See Intervenors’ Supplemental Brief Regarding the Impact of CLI-06-14 on Intervenors’
NEPA Claims (May 30, 2006); HRI’s Supplemental Brief Regarding Final Environmental Impact
Statement Adequacy for the Crownpoint Uranium Project (May 30, 2006); NRC Staff Supplemental
Brief on the Intervenors’ Presentation on Phase II NEPA Issues (May 30, 2006).
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Inc. (P.O. Box 15910, Rio Rancho, NM 87174), CLI-01-4, 53 NRC 31, 60
(2001)). Pursuant to this approach, a ‘‘cumulative impacts review examines
‘the impact on the environment which results from the incremental impact of
the action, when added to other past, present, and reasonably foreseeable future
actions’ ”’ (ibid. (quoting 40 C.F.R. § 1508.7)).8

With this definition in mind, I turn now to the Intervenors’ arguments. I
conclude that none has merit.’

1. The Intervenors’ Claims Relating to Cumulative Impacts on
Radioactive Air Emissions Lack Merit

The Intervenors contend that the cumulative impacts analysis in the FEIS
pertaining to radioactive air emissions violates NEPA because (Intervenors’
Written Presentation at 22-26): (a) it misrepresents existing radiation levels at
Section 17; (b) it inaccurately analyzes radiological air impacts that will result
from mining operations; and (c) its air quality impacts analysis is incorrect
and inadequate. I agree with HRI and the NRC Staff that these arguments are
insubstantial. See HRI’s Response at 25-29; NRC Staff’s Response at 10-13.

8 Although not relevant here, cumulative impacts analysis may also look to whether the proposed
action’s impacts will have interregional synergistic effects (HRI, CLI-01-4, 53 NRC at 57). This
approach may be implicated ‘* ‘[w]hen several proposals for . . . actions that will have a cumulative or
synergistic environmental impact upon a region are pending concurrently before an agency’’’ (ibid.
(quoting Kleppe v. Sierra Club, 427 U.S. 390, 410 (1976))). Because the Intervenors do not raise
concerns regarding the potential interregional synergistic effects of HRI's project, that issue is waived.
See LBP-05-17, 62 NRC at 98 n.14.

There are several instances where the Intervenors purport to preserve arguments they advanced in
Phase I of this proceeding by making wholesale references to prior pleadings and testimony (e.g.,
Intervenors’ Written Presentation at 22 (citing Bernd Franke Testimony attached to Intervenors’
Section 8 Air Brief); id. at 26 (citing Intervenors’ Section 8 and Section 17 Air Briefs); id. at 27
(citing Wallace Testimony attached to Intervenors’ Section 8 Groundwater Presentation); id. at 28
(citing Intervenors’ Section 8 Groundwater Presentation, Intervenors’ 2005 Groundwater Presentation,
Intervenors’ Cumulative Impacts Brief)). Although the Intervenors may incorporate by reference
arguments that they adequately identify and tailor to this Phase II context (supra note 6), they may not
blithely incorporate arguments that are ill-defined or undeveloped. It is not the duty of an adjudicative
body to ‘‘dig through the reams of paper which [litigants] have deposited’’ to construct and develop
their arguments (Hydro Resources, Inc. (P.O. Box 777, Crownpoint, New Mexico 87313), LBP-05-
17, 62 NRC 77, 99 n.14 (2005) (internal quotation marks omitted)). Indeterminate or unexplained
arguments are waived (infra note 21).

° The Intervenors include within the rubric of their ‘‘cumulative impacts’” argument claims that are
more aptly characterized as challenges to the adequacy or correctness of the FEIS. Rather than second-
guess the Intervenors’ claims, I adjudicate them as they are presented, because, as the Commission
has instructed, an intervenor ‘‘bear[s] responsibility for any misunderstanding of . . . claims’’ that are
unclear or indeterminate (HRI, CLI-01-4, 53 NRC at 46).
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a. The FEIS Properly Represents Existing Radiation Levels at Section 17

The Intervenors claim that the FEIS misrepresents radiation levels at Section
17. This claim can be parsed into the following two arguments (Intervenors’
Written Presentation at 22-25): (1) the FEIS fails adequately to take into account
the previous uranium mining operations in the Church Rock area and, accordingly,
fails properly to analyze the radiological impact of the ISL operations; and (2)
the FEIS, insofar as it characterizes the residual radiation from the previous
mining operations as background radiation, miscalculates the total effective dose
equivalent (TEDE).!° The first argument is incorrect as a matter of fact, and the
second is incorrect as a matter of law.

Contrary to the Intervenors’ assertion, the FEIS expressly acknowledges that
this region in general, and Church Rock in particular, has a history of conventional
underground uranium mining that adversely affected the environment (FEIS at
4-124 to 4-125):

Northwest New Mexico has a long history of uranium mining and milling. Effects of
previous mining and milling operations in the area are considered here as they relate
to the proposed licensing action. The Church Rock facility as proposed would mine
an area previously mined by underground mining to supply ore to the Church Rock
mill site. Uranium mining was a large employer in the area and many individuals
worked in the mining and milling operations. Early mines and mills operated under
much less stringent standards than exist today, and this resulted in large exposures
to radioactive materials, especially radon and its daughters. The exposures were
large enough to result in a high incidence of cancer among workers, and information
gathered on these workers resulted in development of risk factors on radon.

In addition, the methods used to mine and mill the uranium (i.e., ‘‘conventional’’
mining) resulted in very large amounts of radioactivity and chemically contaminated
sands and slimes, also know as tailings. In 1978, the U.S. Congress passed
the Uranium Mill Tailing Radiation Control Act, which required standards to be
developed to control exposures from tailings and clean up past sites of uranium
milling. In 1979, the tailings pond dam at the Church Rock site failed and
approximately 3.56 x 10° m? (94 million gal) of tailings liquid and 1100 tons of
tailings solids were released into the Rio Puerco River (NRC 1981a). The area
contaminated by the spill was surveyed and cleaned to standards developed by the
New Mexico Environmental Improvement Division.

IOTEDE is defined as the ‘‘sum of the deep-dose equivalent (for external exposures) and the
committed effective dose equivalent (for internal exposures)’” (10 C.F.R. § 20.1003). Commission
regulations proscribe licensed operations that will result in a TEDE to members of the public in excess
of 0.1 rem per year (id. §20.1301(a)(1)).
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The record!! shows that the previous owner of Section 17 — United Nuclear
Corporation (UNC) — conducted conventional underground uranium mining on
Section 17 for about 30 years before selling the land to HRI. The uranium ore that
UNC withdrew from the underground mine at Section 17 was not processed at that
site; rather, UNC hauled the ore to a milling site more than 3 miles from the mine.
Parts of Section 17 are contaminated with mining spoil left over from UNC’s
underground mining operation. The contamination is in the form of fugitive dust
and rocks apparently lost from trucks that hauled the ore from Section 17 to the
milling site, or possibly from excavated rock used to build the road. See FEIS
at 4-73; Draft Environmental Impact Statement To Construct and Operate the
Crownpoint Uranium Solution Mining Project, Crownpoint, New Mexico, at 3-14
to 3-16, 4-13 (May 1994) [hereinafter DEIS]; LBP-06-1, 63 NRC at 52 & n.7;
CLI-06-14, 63 NRC at 514.

The FEIS treats the radiological consequences of the above-described spoilage
on Section 17 as background radiation that, pursuant to 10 C.F.R. § 20.1301(a)(1),
is excluded from the TEDE calculation (FEIS at 4-72; CLI-06-14, 63 NRC at
516). Although the FEIS recognizes that background radiation — including
‘‘remnant radiation stemming from previous mining’’ operations (FEIS at 4-73)
—is excluded from the TEDE calculation, it nevertheless discusses such radiation,
estimating that individuals in Church Rock and Crownpoint receive about 225
mrem/year from background radiation:

The primary radiological impact to the environment in the vicinity of the project re-
sults from naturally occurring cosmic and terrestrial radiation and naturally occurring
radon-222 and its daughters. The average whole-body dose rate to the population
in this part of New Mexico includes a dose of 1.5 mSv/year (150 mrem/year) from
local natural background radiation and 0.75 mSv/year (75 mrem/year) from medical
procedures, based on national average. Therefore, total background is estimated to
be about 2.25 mSv/year (225 mrem/year).

Id. at 4-72.12

The Intervenors claim that the FEIS ignores that background radiation levels at
discrete locations in Church Rock can result in exposures to the general public of
about 1000 mrem/year (Intervenors’ Written Presentation at 23-24). For example,

"'The “* ‘adjudicatory record and Board decision (and, of course, any Commission appellate
decisions) become, in effect, part of the FEIS’ >’ (HRI, CLI-01-4, 53 NRC at 53 (quoting Louisiana
Energy Services, L.P. (Claiborne Enrichment Center), CLI-98-3, 47 NRC 77, 89 (1998)). Accord 10
C.F.R. §§51.102 and 51.103).

12 According to the FEIS, the population within a 50-mile radius of the entire project is about 76,500
persons. The population dose from natural background radiation would be about 17,000 man-rem/year
(FEIS at 4-124), which the Intervenors state ‘‘is equivalent to about 222 mrem/year per individual’’
(Intervenors’ Written Presentation at 26).
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they assert that a member of the general public could receive such a radiation
dose at the ‘‘eastern fence of the Section 17 restricted area, on the west side
of State Route 566’" (Intervenors’ Written Presentation in Opposition to HRI’s
Application for a Materials License with respect to Radiological Air Emissions
for Church Rock Section 17 at 19-20 (June 13, 2005) [hereinafter Intervenors’
Radiological Air Emissions Presentation]).

Contrary to the Intervenors’ assertion, however, the NRC Staff did not ignore
the existence of discrete sources of higher background radiation in Church Rock.
Section 3.7.1 of the DEIS shows elevated background radiation near the old mine
road and State Route 566, which is ‘‘consistent with past use of the road, which
was probably contaminated by the act of hauling ore from the Section 17 UNC
mine to the UNC mill”” (NRC Staff’s Response to Intervenors’ Presentation on
Radiological Air Emissions (Aug. 5, 2005), Exh. 1, Affidavit of Christepher
A. McKenney at 7-8 (Aug. 5, 2005)). See also HRI’s Response in Opposition
to Intervenors’ Written Presentation Regarding Air Emissions (July 29, 2005),
Exh. A, Affidavit of Mark S. Pelizza at 12-16 (July 28, 2005) [hereinafter
Pelizza Affidavit]; infra note 15. Notably, however, background doses as high
as 1000 mrem/year fall within the ‘‘ ‘typical [range of] background doses for
most United States citizens in a given year’ >’ (LBP-06-1, 63 NRC at 61 n.16
(quoting NUREG-1501, ‘‘Background as a Residual Radioactivity Criterion for
Decommissioning’” at 30 (Aug. 1994) (Draft Report), in HRI's Response in
Opposition to Intervenors’ Written Presentation Regarding Air Emissions, Annex
C (July 29, 2005) [hereinafter HRI Annex C]))."3

But as a practical matter, the Intervenors’ concern that a member of the general
public will receive 1000 mrem/year due to background radiation near the eastern
fence of Section 17 at State Route 566 appears to be illusory. The Intervenors
acknowledge that for an individual to receive that level of exposure, he or she must
“‘occupy that [particular] location for an entire year’’ (Intervenors’ Radiological
Air Emissions Presentation at 20). Given that no residence currently exists at that
location, and given that the Intervenors do not identify any evidence to support
the conclusion that an individual would spend any significant time there, I find it

13 The national average dose of background radiation received by an individual is 300 mrem/year
(LBP-06-1, 63 NRC at 60 n.16). However, annual doses can vary significantly from that figure
depending on where a person lives. For example, a person living on sandy soil near the ocean may
receive an annual background dose of 100 mrem/year, whereas a person living in a mountainous area
in Colorado may receive an annual background dose of 1000 mrem/year (ibid.). ‘“This range of [100
mrem/year to 1000 mrem/year] — a span factor of 10 — ‘is typical of the variation in background
doses for most United States citizens in a given year’ *’ (ibid. (quoting HRI Annex C at 30)). This
broad range itself, moreover, is subject to variation, because the cosmic component of background
radiation can vary by 10% over the 11-year solar cycle (id. at 61 n.16). Additionally, sporadic natural
phenomena — such as volcanic eruptions, earthquakes, and floods — can contribute significant
additional background doses to the environment (ibid.).
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unlikely that an individual would occupy that area except on a transient basis. See
Pelizza Affidavit at 18-19. Thus, on this record, I conclude that the actual typical
background radiation level for the general public at Church Rock is closer to the
225 mrem/year estimated in the FEIS, rather than the 1000 mrem/year alleged by
the Intervenors.!*

Importantly, when the FEIS analyzed the cumulative radiological impact at
Section 17, it took into account the background radiation — including the radi-
ological remnants from the prior mining operations — and concluded that the
radiological impacts resulting from HRI’s proposed operations will be ‘‘only
slightly higher (well below a 1 percent increase) than the dose received from natu-
ral background radiation’” (FEIS at 4-117; accord id. at 4-83). More specifically,
the FEIS determined that the radiological exposure from HRI’s operations at the
downwind residence closest to the Section 17 mining site will be about 0.5% of
the allowable regulatory limit — that is, about 0.5 mrem/year (id. at 4-83, 4-85;
LBP-06-1, 63 NRC at 70).

The FEIS explains that the increase in cumulative impacts resulting from HRI’s
operations will be de minimis due to the nature of the ISL mining process and the
protective technology that HRI plans to use (FEIS at 4-125):

The proposed project would result in a negligible increase in cumulative impacts
in the area due to uranium mining and milling. HRI has proposed an ISL process
which, by its nature, does not result in large amounts of tailings or environmental
releases of radioactive particulate material. Additionally, HRI has proposed to
use a vacuum dryer, which reduces the total releases of radioactive particulates
to nearly zero, and a pressurized process circuit with a feedback system to return
radon to the mine zone, which reduces environmental radon releases. The expected
exposures from the remaining possible sources of radon are a very small fraction of
the allowable limits for exposure of the public. The amount of generated tailings
is very small, in the tens of cubic meters per year, and would be disposed of at
an off-site licensed facility. In addition, the facility and related well fields would
be required to be decontaminated and decommissioned to the appropriate State and
Federal standards.

See also id. at 4-72 to 4-85, 4-124 to 4-125 (FEIS provides a detailed analysis
of the estimated radiological impacts of the proposed ISL operations to nearby
individuals); id. at 4-124 (FEIS states that the ‘‘proposed project would make
a minor contribution to cumulative impacts in terms of health physics and
radiological impacts’”). The FEIS concludes that the minor addition to overall

141t bears emphasizing that HRI will — subject to oversight by the NRC Staff — maintain a rigorous
radiological monitoring program to ensure mining-related operations do not threaten public health and
safety (LBP-06-1, 63 NRC at 78).
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preexisting radiological impacts caused by HRI’s operations poses no significant
threat to public health and safety (ibid., see also LBP-06-1, 63 NRC at 60).

Thus, consistent with 42 U.S.C. §4332(2)(C), the FEIS provides a ‘‘detailed
statement’’ about the history and impact of past uranium mining. And consistent
with Commission case law, the FEIS adequately considers the *‘ ‘incremental
impact of [the radiological consequences of HRI’s proposed mining operations],
when added to other past [mining operations]’ > (HRI, CLI-01-4, 53 NRC at
60 (quoting 40 C.F.R. § 1508.7)), determining that HRI’s project ‘‘would result
in a negligible increase in cumulative [radiological] impacts in the area’” (FEIS
at 4-125). I therefore conclude that the Intervenors’ assertion that the FEIS
fails adequately to consider the history and impact of past conventional uranium
mining at Section 17 is factually untenable. '

Nor is there merit to the Intervenors’ assertion that the FEIS’s characterization
of radiation from the surface spoilage on Section 17 as background radiation
‘“‘constitutes a major misrepresentation for purposes of calculating the [TEDE]"’
resulting from the proposed ISL mining operations (Intervenors’ Written Presen-
tation at 25). The Intervenors argue that — contrary to the analysis in the FEIS —
such radiation is not background radiation pursuant to 10 C.F.R. § 20.1003 and,
thus, should not be excluded from the TEDE calculation pursuant to 10 C.F.R.
§20.1301(a)(1). See Intervenors’ Written Presentation at 24-25.

This argument is foreclosed as a matter of law by the Commission’s recent
decision in CLI-06-14, where it squarely ruled that radiation attributable to the
preexisting radioactive residue from the prior mining on Section 17 is properly
classified as background radiation that is excluded from the TEDE calculation
(63 NRC at 515-20).1¢

15 The Intervenors complain that the FEIS does not accurately report the “‘[e]xisting radon levels
at Church Rock™ (Intervenors’ Written Presentation at 24). The Staff candidly acknowledges that
“‘information regarding background radiation was inadvertently omitted from the FEIS’” (NRC Staff’s
Response at 10); however, states the Staff, that information ‘‘was made available in the DEIS and was
available to the public’’ (ibid.) and, equally important, the FEIS took that information into account in
performing its NEPA analysis (FEIS at 4-82 to 4-83; see also CLI-01-4, 53 NRC at 63 (Commission
observes that the FEIS “‘fully recognizes’ that background radiation levels at Church Rock are
“‘probably slightly elevated’’ due to previous mining activities)). Although ideally this information
on background radiation should have been included in the FEIS (CLI-01-4, 53 NRC at 63), I find that
its absence neither prejudiced the Intervenors nor undermined the correctness of the Staff’s TEDE
calculations or cumulative impacts analysis. See ibid. (Commission states that Intervenors were not
prejudiced when information that was omitted from the FEIS was ‘‘made publicly available in the
DEIS, was considered by the NRC Staff in its licensing decision, and was used and referenced by the
intervenors in the hearing. Moreover, to the extent that the Presiding Officer’s decision in any respect
differs from the FEIS, the FEIS is deemed modified by the decision.””).

16The Commission explained that the pertinent regulation (10 C.F.R. §20.1301(a)(1)), ‘‘ties
the TEDE calculation to radiation from ‘licensed operations’; it expressly excludes preexisting

(Continued)
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b. The FEIS Accurately Analyzes Radiological Air Impacts

The Intervenors assert that — independent of their allegation that the FEIS
improperly fails to include radiation from past mining operations in the TEDE
calculation — the TEDE calculation is still flawed, because ‘‘HRI presented
no technical schematics, engineering diagrams, or operational history for its air
effluent control system’” (Intervenors’ Written Presentation at 26). Because the
FEIS allegedly fails to include adequate information to support the technical
viability of HRI’s proposed air effluent control system, the Intervenors claim
that it fails adequately to analyze the radiological air impacts of HRI’s proposed
operations (ibid.).

The Intervenors raised this precise argument on two prior occasions, and on
each occasion, it was squarely rejected by the Presiding Officer. Initially, the
Intervenors raised this argument in Phase I of this proceeding with regard to
operations at Section 8, and the then-Presiding Officer found it to be ‘‘without
merit”’ (LBP-04-23, 60 NRC at 458). Next, they raised it with regard to
operations at Section 17 (LBP-06-1, 63 NRC at 77), and I rejected it for two
alternative reasons. First, because the system that HRI will use at Section 17 is
identical to the one it will use at Section 8, I rejected the Intervenors’ challenge
for the reasons articulated in ‘‘the former Presiding Officer’s well-supported’’
decision (ibid.). Second, based on a plenary review of the record, I concluded
that the Intervenors’ argument was insubstantial in any event because: (1) the
absence of technical documentation in the FEIS regarding HRI’s proposed system
was ‘‘understandable, because the design simply implements ‘basic engineering
fundamentals’ >’ (id. at 78); and (2) HRI’s proposed system was ‘‘not unusual,”’
but rather was ‘‘tested and proven’’ and currently in use at NRC-licensed ISL
sites in Wyoming and Texas (ibid.). Moreover, HRI will be required to implement
a comprehensive radiological air emissions monitoring program to ensure its
emissions ‘‘do not exceed regulatory limits and, thus, do not threaten public
health and safety’’ (ibid.)."”

The Intervenors present no new evidence to support their recycled argument,
nor do they identify any error in LBP-04-23 or LBP-06-1 that would warrant
revisiting those decisions. Accordingly, for the reasons articulated in LBP-06-1,
63 NRC at 77-78, I reject the Intervenors’ argument.

‘background radiation’ ** (CLI-06-14, 63 NRC at 515). In the instant case, ‘‘HRI’s bare ownership
of land containing radioactive mine spoil is not part of its NRC-licensed ‘operation’ ”” (id. at 516).
Moreover, the mine spoil is not regulated by the Commission ‘‘both because Part 40 regulations
exempt from regulations ‘unimportant quantities’ of source material and because the spoil is ‘unrefined
and unprocessed’ ore’’ (id. at 518 n.39). See also LBP-06-1, 63 NRC at 52-71.

17 The Commission declined to disturb my decision (CLI-06-14, 63 NRC at 515), or the decision
of the former Presiding Officer (CLI-04-39, 60 NRC 657 (2004)). I note that HRI will use the same
technology at Unit 1 and Crownpoint that it uses at Sections 8 and 17.
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¢.  The Air Quality Cumulative Impacts Analysis in the FEIS Is Adequate

The Intervenors argue that the ‘‘cumulative impacts section of the FEIS . . .
convey[s] the false impression that there are no existing health impacts from
prior human activities that could contribute to cumulative radiological and health
impacts’’ caused by HRI’s proposed ISL mining operations (Intervenors’ Written
Presentation at 26). More specifically, they assert that the FEIS is incorrect
and inadequate because it ‘‘provides no information about the . . . higher non-
background [radiological] levels in the Church Rock area’” caused by prior
mining activities at Section 17 (ibid.). 1 disagree, essentially for the reasons
already discussed supra Part I11.A.1.a.

The Intervenors are simply incorrect in their assertion that the FEIS conveys
the absence of existing health impacts from prior mining activities. To the
contrary, the FEIS states that the *‘primary radiological impact to the environment
in the vicinity of the project results from [background radiation]’’ (FEIS at 4-72),
which includes ‘‘remnant radiation stemming from previous mining and milling
activities near the Church Rock site’” (id. at 4-73). In its cumulative impacts
analysis, the FEIS recognizes that past exposures to radioactive materials in
earlier uranium mines ‘‘were large enough to result in a high incidence of cancer
among workers’’ (id. at 4-124).'® The FEIS emphasizes, however, that HRI’s ISL
mining operations will cause a ‘‘negligible increase in cumulative [radiological]
impacts’’ (id. at 4-125), stating that it will (1) produce ‘‘less than 1 percent of the
dose from natural background sources’’ (id. at 4-124), and (2) result in a ‘‘very
small fraction of the allowable limits for exposure of the public’’ (id. at 4-125).

I find that — contrary to the Intervenors’ assertion — the FEIS is neither
inadequate nor incorrect in its cumulative radiological impacts analysis of the
proposed project. Rather, the FEIS adequately considers the cumulative radio-
logical impacts of HRI’s proposed project (see supra pp. 68-72), and it rationally
concludes that those impacts are acceptable (FEIS at 4-83).

2. The Intervenors’ Claims Relating to Cumulative Impacts on
Groundwater Resources Lack Merit

a. The FEIS’s Representation of Existing Water Quality Is Accurate

The Intervenors claim that the FEIS does not accurately represent existing
water quality because: (1) it ‘‘does not address the impacts of [past uranium]
mining on groundwater resources’’ (Intervenors’ Written Presentation at 27); and

18 As the FEIS explains, individuals who worked in the earlier uranium mines operated under less
stringent regulatory standards and, as a result, were exposed to radiation levels that exceed what would
be allowed today (FEIS at 3-87).
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(2) HRI improperly calculates the baseline water quality by combining lower
quality groundwater from the ore zones with higher quality groundwater from
the non-ore zones, thus ‘‘distorting the true quality of the groundwater’’ (ibid.).
I agree with HRI (HRI’s Response at 29-31) and the NRC Staff (NRC Staff’s
Response at 13-15) that the Intervenors’ arguments lack merit.

First, contrary to the Intervenors’ assertion, the FEIS addresses the impacts of
past uranium mining on groundwater resources. In this regard, the cumulative
groundwater impacts section of the FEIS states (FEIS at 4-123):

Past actions that have contributed to cumulative impacts on groundwater in the
region include underground uranium mining at the Church Rock site, which would
have dewatered the Westwater Canyon aquifer and the Brushy Basin ‘B’ Sand
aquifer in the area of the existing workings and may have had some dewatering
effects on the Dakota Sandstone aquifer. Dewatering effects would have lowered
water levels in these aquifers for some distance around the workings and may have
oxidized some of the rock around the workings by exposing it to the atmosphere.
When mining stopped, the workings flooded, and after several years groundwater
levels returned to pre-mining levels. Water quality in the workings was probably
degraded, but groundwater quality outside the mine workings does not appear to
have been affected.

The above discussion of the impact of previous uranium mining, coupled with
the fact that the FEIS compiles the average background concentrations of principal
chemical species in the groundwater near the Church Rock and Crownpoint sites
(FEIS at 4-15 to 4-16) — which reveals the actual impact of past mining on
groundwater — refutes the Intervenors’ assertion that the FEIS fails adequately
to consider the impact of past uranium mining on groundwater quality.'

Nor is there merit to the Intervenors’ claim that HRI’s procedures for estab-
lishing groundwater baselines? will *“distort’’ the true quality of the groundwater

19 The Intervenors make a passing assertion that ‘‘{lUNC’s] mine and milling facilities at Church
Rock [have] been declared a federal Superfund site because of extensive groundwater contamination
there’” (Intervenors’ Written Presentation at 27). But the NRC responds — and the Intervenors do
not dispute — that the above assertion is ‘‘inaccurate, because while the mill has been declared a
Superfund site, the site of the old Church Rock mine on Section 17 has not been so designated. Thus,
the mill tailings contamination is not relevant to any groundwater issues at Church Rock’” (NRC
Staff’s Response at 14) (emphasis omitted).

20 Prior to commencing mining operations, and subject to NRC inspection (FEIS at 2-20), HRI will
obtain baselines for over thirty groundwater chemical constituents at the mining sites (id. at 2-21),
which will serve as restoration criteria ‘‘on a parameter-by-parameter basis, [with] the primary goal
of restoration . . . to return all parameters to average pre-mining baseline conditions’’ (id. at 2-20). If
water quality parameters cannot be returned to pre-mining baseline conditions, ‘‘the secondary goal
would be to return water quality to the maximum concentration limits specified in EPA . . . secondary
and primary drinking water regulations’’ (ibid.).
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by combining lower quality groundwater from the ore zones with higher quality
groundwater from the non-ore zones. The Intervenors raised the identical argu-
ment in Phase I of this proceeding as part of their challenge to HRI’s proposed
mining operations at Section 8 (LBP-99-30, 50 NRC at 93). The then-Presiding
Officer ruled that the argument lacked merit (id. at 93, 99-100), and the Commis-
sion declined to disturb that decision (CLI-00-12, 52 NRC 1 (2000)).

Thereafter, in Phase II of this proceeding, the Intervenors raised the same
argument as part of their challenge to HRI’s proposed mining operations at
Section 17, Unit 1, and Crownpoint (LBP-05-17, 62 NRC at 92-98). I rejected
the argument, concluding that: (1) the Intervenors failed to present a persuasive
reason for revisiting the issue (id. at 95); and (2) it lacked merit in any event (id.
at 96-98). The Commission declined to disturb that decision (CLI-06-1, 63 NRC
1 (2006)).

The Intervenors’ mere repetition of their argument has not improved its
pedigree. For the reasons I rejected their argument in LBP-05-17, I reject it here.

b. The FEIS Accurately Portrays the Cumulative Effects of HRI’s Proposed
Mining Operations on Groundwater

The Intervenors assert that the FEIS does not adequately analyze the combined
effect of past and proposed mining activities on groundwater, because it fails to
consider whether abandoned mine tunnels in Section 17 have collapsed, which
could create ‘‘fractures that can transport contaminants’’ away from the ISL well
fields (Intervenors’ Written Presentation at 30). This argument lacks merit.?!

The FEIS expressly states that ‘it [is] likely that many of the [old mine]
workings [at Section 17] have collapsed, because the type of underground mining
employed at the site would have caused some of the workings to collapse while
the mine was in operation’’ (FEIS at 4-54). The FEIS nevertheless concludes
that such collapsed workings, and any fractures resulting therefrom, do not pose
a significant risk of horizontal or vertical excursions of contaminants (id. at 4-54
to 4-55).

21 Arguments that an intervenor fails — in derogation of 10 C.F.R. §2.1233(c) — adequately to
develop are treated as waived. See HRI, LBP-05-17, 62 NRC at 98 n.14; accord, e.g., Williams
v. Eastside Lumberyard and Supply Co., 190 F. Supp. 2d 1104, 1114 (S.D. Ill. 2001); Carolina
Power & Light Co. (Shearon Harris Nuclear Power Plant), ALAB-843, 24 NRC 200, 204 (1986).
Consistent with this principle, I treat as waived the Intervenors’ passing and unexplained assertion
that the FEIS ‘‘misrepresents the hydrogeology and geochemistry of the [Westwater Aquifer] and its
suitability for ISL mining; the true quality of existing groundwater, and the appropriate bleed rate
used for controlling excursions’” (Intervenors’ Written Presentation at 28). It nevertheless warrants
emphasizing that I am unaware of any record evidence (and the Intervenors fail to identify any) that
supports their bald assertion.
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Regarding horizontal excursions, the FEIS states that the potential for such
“‘excursions should be low with a properly balanced [ISL] well field. HRI
provided aquifer modeling results that demonstrate that the project could be
conducted while controlling [contaminant] migration’’ (FEIS at 4-54). Notably,
the FEIS acknowledges that HRI’s modeling improperly failed to take into
account the possibility that old mine workings might extend into an ISL well
field, which ‘‘may form preferential pathways for [contaminant] movement away
from the well field. Therefore, the potential for horizontal excursions could
be increased in areas of existing mine workings’’ (ibid.). However, states
the FEIS, HRI will use a sensitive and efficacious monitoring system whose
“‘potential to detect horizontal excursions . . . should be high’’ and whose ability
to detect such excursions ‘‘would not be degraded by the presence of mine
workings”’ (ibid.).?> Accordingly, contrary to the Intervenors’ assertion, the FEIS
adequately considers the potential for horizontal excursions caused by collapsed
mine workings, concluding that the risk of such excursions is not problematic,
because HRI’s ‘“‘monitoring program should detect any horizontal excursions and
... HRI would be required to correct [them] if they occurred’’ (ibid.).

The FEIS likewise adequately considers the potential for vertical excursions
caused by old mine workings, determining that, for several reasons, the risk of
such excursions is not problematic. First, in the event that any boreholes from
the old mines are open, ‘‘pre-mining hydrologic testing will be used [by HRI] to
identify and locate them; and during mining, overlying monitor wells will be used
to identify and locate vertical excursions should they occur’” (FEIS at 4-55).23
Second, ‘‘HRI does not propose to drill any wells through old mine workings’’
(ibid.). If HRI were to determine, however, that it was economically feasible to
extract uranium ore from beneath old mine workings, it would employ a drilling
technique — described in the FEIS — that would minimize the risk of vertical
excursions (ibid.).

The FEIS acknowledges that ISL mining could cause additional collapsing
of old mine workings. The FEIS concludes, however, that HRI’s monitoring
program for vertical excursions would promptly detect any problems, and HRI
would ‘‘proceed immediately to determine the cause of the leakage and reverse

22 The Intervenors vaguely assert that <‘HRI’s modeling used inappropriate analysis for Section 17’
(Intervenors’ Written Presentation at 29). To the extent the Intervenors meant that the FEIS failed
to consider that HRI’s modeling ignored the possibility that old mine workings might extend into an
ISL well field, they are plainly in error (FEIS at 4-54). To the extent the Intervenors’ intended their
assertion to mean something else, I am constrained to treat their unexplained argument as waived
(supra note 21).

23 Although HRI did not discover any faults at the Church Rock site, the potential for faults to act as
vertical pathways is not nonexistent (FEIS at 4-55). ‘‘Therefore, HRI would conduct pre-mining tests
to confirm aquifer confinement’” (ibid.).
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the trend’” (FEIS at 4-55; see also id. at 4-16 to 4-17 (explaining how ‘‘ISL
monitoring programs are designed to ensure that any excursion is detected long
before mining solutions can seriously degrade groundwater quality outside the
well field area’”)). As the FEIS explains (id. at 4-55 to 4-56):

ISL mining could increase the potential for old mine workings to collapse. Workings
with walls near an injection well would experience an increase in pressure; those
that were near a production well would experience a decrease in pressure. Thus,
the workings as a whole might experience a range of varying pressures as mining
proceeded through a well field. Vertical pathways for groundwater flow could be
caused by the collapsing workings. If a collapse occurred during mining, vertical
pathways could be created as the overlying rock layers collapsed into the workings
or the collapse caused well casings to break. However, it should be possible to
mine in the Westwater Canyon aquifer and not create a vertical excursion. This
can be accomplished by sealing off the shafts or structuring well field pressures
so that in the area around the shafts they are less than overlying aquifer pressures.
However, HRI has not specifically demonstrated how this would be accomplished.
Nevertheless, . . . HRI’s commitment to perform monitoring near the old mine
workings should provide adequate detection of potential excursions associated with
the old mine shafts.

See also id. at 4-16, Table 4.5 (showing actual impact of previous mining
on groundwater quality near the Church Rock and Crownpoint sites); id. at
4-60 to 4-63, 4-121 to 4-123 (discussing measures to mitigate discrete and
cumulative impacts of HRI’s proposed ISL operations on groundwater); id. at
4-123 (discussing impacts of previous mining on groundwater).?*

I am satisfied that the FEIS adequately considers the cumulative impact of
HRI’s proposed ISL mining operation on groundwater contamination vis a vis the
old mine workings. I therefore reject the Intervenors’ claims to the contrary.

3. The Intervenors’ Claims Relating to Cumulative Impacts on
Radiological and Health Effects Lack Merit

The Intervenors assert that the FEIS does not adequately address ‘‘the cumu-
lative levels of radiation that will result if the project proceeds’’ (Intervenors’
Written Presentation at 30). Specifically, they allege that the FEIS’s treatment of
radiological health effects is deficient because (id. at 30-31): (1) the FEIS fails to
account for the peculiar vulnerability of the affected population; and (2) the FEIS
fails to assess the effects on Navajo workers of past uranium mining coupled

24 As the above discussion shows, the Intervenors are manifestly incorrect when they assert that the
“‘FEIS mentions the cumulative impacts of previous mining on groundwater in merely one paragraph
at FEIS 4-123" (Intervenors’ Written Presentation at 28).
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with health and socioeconomic conditions. These allegations — which appear to
focus on the cumulative radiological effects of HRI’s project on ‘‘environmental
justice’” concerns® — lack merit. See HRI’s Response at 25; NRC Staff’s
Response at 16-17.26

The FEIS expressly acknowledges that the relevant population for purposes
of conducting an environmental justice analysis is the local Native American
population, which *‘is almost entirely Navajo, and largely lives at a poverty level”’
(CLI-01-4, 53 NRC at 65 (citing FEIS at 4-112, 3-79, 3-56)). Their impecunious
condition sometimes requires that they ‘‘rely heavily on their livestock and
gardens’’ for subsistence (FEIS at 3-86), which ‘‘could introduce exposure
pathways . . . that potentially affect a population’s exposure to — and health
consequences of — contamination’” (id. at 3-85). Accordingly, states the FEIS,
the models used to predict the radiological health impacts of HRI’s ISL project
““account[ | for exposures possible from being outdoors much of the time and for
consuming vegetative matter and animals affected by the project’” (id. at 4-117,
4-75).

In addition to considering the local Navajo population’s vulnerability to ra-
diological effects due to subsistence living, the FEIS provides extensive health
data, which show that, ‘‘compared to the general U.S. population, the Navajo
population suffers disproportionately from fatal accidents, alcoholism, diabetes,
tuberculosis, and pneumonia’® (CLI-01-4, 53 NRC at 65 (citing FEIS at 3-83 to
3-85)). Infant mortality is also higher for the Navajo population, and the FEIS
“‘highlights that there is a significantly higher rate of congenital anomalies among
Navajo infants than for U.S. infants generally’’ (CLI-01-4, 53 NRC at 65-66
(citing FEIS at 3-80, 3-84 to 3-85)). The higher rate of congenital anomalies is
noteworthy because — although the evidence is not conclusive — the anomalies
might be linked to past uranium mining operations. The FEIS explains (FEIS at
3-85 (citations omitted)):

[T]here is some evidence to indicate that radiation exposure may be related to the
incidence of congenital anomalies. Researchers investigated the birth outcomes of
Navajo infants born between 1964 and 1981 at the IHS hospital in Shiprock. The

25 pursuant to environmental justice principles, each agency should ‘‘identify and address, as
appropriate, any disproportionately high and adverse human health or environmental effects of its
programs, policies, and activities on minority populations and low-income populations’” (HRI, CLI-
01-4, 53 NRC at 64 (internal quotation marks omitted)). In the instant case, the ‘‘environmental
justice analysis . . . is similar to a cumulative impacts analysis but also takes into account relevant
features of the minority community’’ (id. at 69).

26 The Intervenors also assert, without explanation, that the FEIS is ‘‘deficien[t]’’ because certain
‘‘data’> — which the Intervenors never identify — is unduly ‘‘general’’ (Intervenors’ Written
Presentation at 30). This nonspecific challenge to unidentified data is an undeveloped argument that
must be treated as waived (supra note 21).
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research concluded that there were trends in occurrences of adverse birth outcomes
that lend limited support for the hypothesis that adverse genetic outcomes are
related to radiation exposure. The associations were weak between unfavorable birth
outcomes (including congenital anomalies and stillbirths) and radiation exposure
of parents. The only statistically significant association was identified when the
mother lived near uranium mill tailings or mine waste sites. However, when placing
these conclusions in context, the researchers state that given the extensive uranium
mining operations that have gone on for decades, including radiation exposures at
levels greatly exceeding what would be allowed today, the lack of clear evidence
for increased risk of adverse outcomes should be reassuring.

The FEIS also discusses the adverse consequences of prior uranium mining
operations on former miners, stating that ‘‘[uJranium mining was a large employer
in the area and many individuals worked in the mining and milling operations’’
(FEIS at 4-124). Miners at that time *‘operated under much less stringent standards
than exist today, and this resulted in large exposures to radioactive materials,
especially radon and its daughters. The exposures were large enough to result in
a high incidence of cancer among workers’’ (ibid.). See also id. at 3-87 (miners
who worked in prior mining operations ‘‘were exposed to radiation levels greatly
exceeding what would be allowed today and were poorly informed of the potential
health effects of radon gas’’); id. at 4-124 to 4-125 (discussing how prior mining
operations generated large amounts of radioactivity).

Notwithstanding the ‘‘effect of the long history of uranium mining in the
area and the large exposures to radon . . . that occurred primarily to miners
and resulted in a high incidence of cancer among them’’ (FEIS at 4-117), the
FEIS concludes that the cumulative radiological impacts of HRI’s ISL mining
operations will be ‘‘negligible’” (id. at 4-117, 4-125), even considering the
particular circumstances of the environmental justice population (id. at 4-117).
Accordingly, although ‘‘the local population largely lives at a poverty level,
suffers disproportionately from various ailments, and may suffer from radiation-
caused health effects’” (CLI-01-4, 53 NRC at 69), the FEIS concludes that,
because the incremental radiological effects of HRI’s mining operations will be
de minimis, ‘ ‘no cumulative environmental justice impacts are anticipated’” (FEIS
at 4-127).

I conclude that the FEIS adequately considers the cumulative radiological
health effects on the environmental justice population (i.e., the Navajo Indians),
and I reject the Intervenors’ assertion to the contrary.?’

27 That the Intervenors would have preferred that the FEIS contain additional details on any particular
issue is not, standing alone, probative of the FEIS’s adequacy. ‘‘One can always flyspeck an FEIS to
come up with more specifics and more areas of discussion that conceivably could have been included”’

(Continued)
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4. The Intervenors’ Claims Relating to Cumulative Impacts on
Land Use Lack Merit

The Intervenors assert that the FEIS improperly fails to consider the cumulative
impacts of the project on land use (Intervenors’ Written Presentation at 32). More
specifically, they allege that the ‘‘FEIS fails to evaluate the cumulative impacts to
local residents of displaced land uses during the life of the project, or the risk that
lands would be permanently closed to grazing due to the project’s contamination
of land or water’’ (id. at 33). Further, they assert that the proposed mitigation for
any such displacement or disruption (i.e., monetary compensation) is inadequate
(id. at 32). I agree with HRI and the NRC Staff that these arguments lack merit.
See HRI's Response at 31; NRC Staff’s Response at 17-19.

Preliminarily, I observe that the Intervenors raised this precise argument during
their Phase I challenge to HRI’s license to conduct mining operations at Section 8.
The then-Presiding Officer rejected it, stating that the ‘‘FEIS has given adequate
consideration to the relocation of individuals,”” and ‘‘grazing rights permittees and
others who would be required to relocate will be compensated’” (LBP-99-30, 50
NRC at 114 (citing FEIS at 4-118)). In this regard, the FEIS states that McKinley
County — where HRI’s mining sites are located — is ‘‘largely rural and consists
mostly of open range grazing land . . . . Of the nearly [3.5 million acres] in
McKinley County, over 85 percent [3 million acres] is used for agricultural
purposes [and livestock] grazing is the predominant agriculture land use with [2.7
million acres]’” (FEIS at 3-53). Given the vast amount of grazing land available,
the Presiding Officer said (LBP-99-30, 50 NRC at 118):

[T]he land being removed from grazing is very small in comparison to the size of
the vast desert in which it is located. I do not understand how anyone could possibly
be prevented from raising livestock because ISL mining will take place on Section
8. Furthermore, there is no indication in the record that any family will be required
to relocate. Accordingly, I find Intervenors’ allegations about relocation and about
grazing rights to be without merit.

The Commission affirmed (CLI-01-4, 53 NRC at 51), observing with approbation
that even if HRI’s mining operations disrupt grazing rights, the FEIS provides
that such individuals ‘‘should be compensated accordingly’’ (ibid. (citing FEIS at
4-95, 4-118)). See FEIS at App. B-12, B-15 (HRI will be required to provide the
compensation discussed in the FEIS).

The above rationale may logically be applied here to reject the Intervenors’
argument regarding grazing rights and relocation, because: (1) the land being

(HRI, CLI-01-4, 53 NRC at 71). The salient question is whether the FEIS took the required ‘‘hard
look’” at the relevant environmental consequences (see ibid.). Here, I have no difficulty answering
that question in the affirmative.
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removed from grazing due to ISL operations at Section 17, Unit 1, and Crownpoint
is small in comparison to the vast desert in which it is located, and it is therefore
difficult to understand why anyone would be prevented from raising livestock
due to such operations; and (2) even if grazing rights are disrupted or relocation
is required, individuals will receive compensation.

My independent review of the FEIS confirms that the Intervenors’ argument
is insubstantial in any event. They are simply incorrect in asserting (Intervenors’
Written Presentation at 32) that the FEIS fails to evaluate the cumulative impacts
on land use. The FEIS explicitly acknowledges that HRI’s project will ‘‘have
adverse impacts on existing land uses’’ at the mining sites, the most obvious
being ‘‘on-site disturbance[s] and restriction[s] during project construction and
operations’’ (FEIS at 4-92). The FEIS explains, however, that such disturbances
will be minor and short lived (id. at 4-93 to 4-94):

[T]he impacts of [HRI’s] land disturbance are expected to be temporary and
insignificant because of the sequential nature of the project and HRI’s proposals for
site restoration and reclamation. During construction, land use in each well field
would be restricted in only about [60 acres] at a time. Previous licensing experience
indicates that well fields can be placed into production approximately [5 acres] at a
time. Therefore, drilling activities would be concentrated in a small percentage of
the proposed sites at any time.

In that regard, the FEIS states that HRI's operations will result in the ‘‘tem-
porary disruption of livestock grazing at project sites,”” and it acknowledges
that ‘‘[lJocal residents have expressed concern that this disruption of grazing
would adversely affect Navajo who have grazing permits for the land and rely on
livestock as an important economic resource’’ (FEIS at 4-94). The FEIS observes
that HRI has secured mineral leases from the entities possessing legal titles to
the resources it plans to develop, and that under the Federal General Mining Law
of 1872, “‘mineral rights owners can interrupt surface grazing permits in order
to remove minerals’’ (ibid.). To mitigate this disruption, HRI will compensate
individuals whose grazing rights on project lands would be interrupted during
project construction and operation (id. at App. B-12, B-15; id. at 4-118).28

28 The Intervenors are incorrect in asserting that the FEIS inadequately considers the risk that
lands would be permanently closed to grazing due to the project’s contamination of land or water
(Intervenors’ Written Presentation at 33). As shown above in text, the FEIS expressly concludes that
the impact on grazing will be temporary, not permanent (see FEIS at 4-125 to 4-126), and it recognizes
that HRI will provide fair compensation for individuals whose grazing rights are adversely affected
(see id. at 4-118). Moreover, the FEIS recognizes that if HRI is unable to restore the groundwater
to preestablished quality levels at Section 8, ‘‘mining at the Church Rock site would cease and no
mining would be allowed at either the Unit 1 or Crownpoint site’’ (id. at 2-28).
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Another land use impact of HRI’s project addressed in the FEIS is the
“‘potential relocation of residents within the Unit 1 site boundaries’ (FEIS at
4-94). The FEIS provides the following discussion of this impact (ibid.):

Assuming a license were granted for [HRI’s] project, it would not be possible to
determine how many individuals or families might have to be relocated until well
drilling began. Field interviews conducted by HRI and NRC in July 1993 indicated
that there were seven residences occupied by 26 persons in the Unit 1 lease area.
These persons are Navajo allottees (wWho own the surface and mineral rights) or their
tenants. Leases for both the surface use and mineral rights on these allotted lands
are administered by the BIA. The BIA and the allottees who would be affected by
the proposed project have signed agreements with HRI authorizing mineral leases
and surface use of the land for mining activities. In most cases, the individuals
and families who would be relocated or denied access to their land were voluntary
signatories to the leases negotiated by HRI. The need for relocations and access
restrictions, which would be temporary (i.e., for the duration of mining operations in
the lease area and until the area has been released for public access), was explained
to the signatories as a condition of the leases.

The FEIS notes that ‘‘there might be some instances where individuals or families
who were living on allotted lands but who were not signatories to the leases would
be required to relocate’” (ibid.). But in all such instances, the individuals will
receive compensation for the disruption (id. at 4-118).

The FEIS concludes that — because the effects on land use will be temporary
due to the nature of ISL mining operations, because HRI will compensate individ-
uals who experience temporary disruptions related to land use, and because HRI
will provide for site restoration and reclamation — *‘the combination of existing
land disturbance, new disturbance related to the project, and disturbance from
reasonably foreseeable future actions is not expected to represent a significant
cumulative impact’’ (FEIS at 4-126; see also id. at 4-125 (“‘[t]he proposed project
would not make a significant contribution to cumulative land use impacts in the
region’’)).

I find that the FEIS’s cumulative impacts analysis with respect to land use is
adequate, and that the proposed mitigation measures are acceptable. I therefore
reject the Intervenors’ contrary arguments.

B. The Intervenors’ Challenge to the FEIS’s Statement of Purpose and
Need Is Barred by the Law of the Case Doctrine and Lacks Merit
in Any Event

The FEIS is required to include a description of the ‘‘underlying purpose and
need’’ of a proposed project (40 C.F.R. § 1502.13). The benefits described by
the project’s purpose and need are among the factors that are weighed against the
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project’s costs in striking the cost-benefit balance required by NEPA. See, e.g.,
Public Service Co. of Oklahoma (Black Fox Station, Units 1 and 2), ALAB-573,
10 NRC 775, 804 (1979)). In the instant case, the Intervenors assert that the
statement of purpose and need in the FEIS *‘does not describe the true purpose and
need’’ for HRI’s project (Intervenors’ Written Presentation at 35), and that this
deficiency has ‘‘skewed the entire review process and represents a fundamental
flaw in the [FEIS]"’ (id. at 36). I reject this argument for two alternative reasons.
See HRI's Response at 32; NRC Staff’s Response at 19-21.

First, this argument is barred by the law of case doctrine.? In Phase I of
this proceeding, the Intervenors raised this precise argument, contending that
“‘the FEIS provides an inaccurate and simplistic statement of purpose and need
which unreasonably distorts the entire FEIS’” (LBP-99-30, 50 NRC at 112). The
then-Presiding Officer rejected this argument (id. at 124), and the Commission
affirmed, finding that (1) the FEIS ‘‘recognizes the general need for domestic
uranium production’’ (CLI-01-4, 53 NRC at 48), and (2) the Intervenors ‘‘have
not called into question the general interest in maintaining a domestic uranium
production industry or HRI’s possibly significant role as a domestic uranium pro-
ducer’’ (ibid.). The NRC Staff rightly observes that, although the Commission’s
decision in CLI-01-4 adjudicated only the Intervenors’ challenge to the Section
8 site, the ‘‘statement of purpose and need is independent of any specific project
area’’ (NRC Staff’s Written Response at 20). Accordingly, I conclude that the
Commission’s decision in CLI-01-4 regarding the correctness and adequacy of the
FEIS’s statement of purpose and need applies with equal force here and precludes
the Intervenors’ challenge.

Second, and in any event, I conclude — based on an independent review of the
record — that the Intervenors’ challenge to the FEIS’s statement of purpose and
need lacks merit. The Intervenors’ principal argument is that the FEIS is flawed
because it ‘‘does not describe the true purpose and need for [HRI’s proposed ISL
mining project], but rather describes the purpose and need . . . as the NRC’s duty
to license and regulate the proposal’’ (Intervenors’ Written Presentation at 35).
The Intervenors are incorrect.

It must be acknowledged that — as the Intervenors point out (Intervenors’
Written Presentation at 34-35) — the FEIS section entitled ‘ ‘Purpose of and Need
for the Proposed Action’’ is asthenic, glibly stating (as relevant here) that the
“‘purpose of the proposed action is to license and regulate HRI’s proposal to
construct and operate facilities for ISL uranium mining and processing’’ (FEIS

29 Subject to limited exceptions not applicable here, *‘legal determinations made on appeal in a case
are controlling precedent, becoming the ‘law of the case,” for all later decisions in the same case’’
(Hydro Resources, Inc. (P.O. Box 777, Crownpoint, New Mexico 87313), CLI-06-11, 63 NRC 483,
488 (2006)).
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at 1-3).3° The Intervenors, focusing exclusively on that sentence, urge me to find
that the FEIS is deficient. But the myopic analysis urged by the Intervenors is
inconsistent with Commission precedent, which directs that ‘‘the FEIS should be
read and understood as a whole’’ (HRI, CLI-01-4, 53 NRC at 47).

Read in its entirety, the FEIS reveals that the purpose and need of HRI’s project
is to promote the critical goal of maintaining a domestic uranium production
capability (CLI-01-4, 53 NRC at 48). In this regard, the FEIS states that the
U.S. Secretary of Energy has a statutory responsibility ‘‘to encourage [the] use
of domestic uranium’’ (FEIS at 5-1 (quoting 42 U.S.C. § 2296b-3)). The FEIS
thus recognizes that the ‘‘viability of the [domestic uranium mining] industry is a
Federal concern and that there is a public interest in the uranium supply’” (FEIS
at 5-1). Between 1985 and 1994, states the FEIS, ‘‘annual domestic uranium
production decreased by 75 percent, while annual imports of uranium increased
by 300 percent’’ (ibid.). In 1994, domestic uranium production was less than
5 million pounds, while uranium imports totaled more than 35 million pounds
(ibid.). The FEIS concludes that HRI’s ‘‘proposed project, which would produce
about 1 million pounds of uranium per year at each of the . . . project sites,
would have the beneficial effect of helping the United States offset this deficit in
domestic production’’ (ibid.).

The FEIS thus ‘‘identifies domestic uranium production as the primary public
benefit associated with this project’” (CLI-01-4, 53 NRC at 47) and, relatedly, it
indicates that the purpose and need of the project is — consistent with Congress’
objective (FEIS at 5-1) — to maintain the ‘‘domestic uranium mining industry’’
(ibid.), which plainly is ‘‘in the national interest’” (CLI-01-4, 53 NRC at 48). 1
find that, contrary to the Intervenors’ assertion, the FEIS correctly and adequately
identifies the purpose and need of the proposed project.

30The FEIS section entitled ‘“Purpose of and Need for the Proposed Action’ states in its entirety
(FEIS at 1-3 (citations omitted)):
The purpose of the proposed action is to license and regulate HRI’s proposal to construct and
operate facilities for ISL uranium mining and processing. The NRC’s need for action is to
fulfill its statutory responsibility to protect public health and safety and the environment in
matters related to source nuclear material. The [Bureau of Land Management’s] and [Bureau
of Indian Affairs’] need for action is to fulfill their statutory responsibilities to regulate mining
activities on Federal and Indian lands.
HRI asserts that the above statement is correct to the extent it acknowledges the ‘‘NRC’s statutory
responsibility to properly regulate licensed activities’” (HRI’s Response at 32). HRI's assertion, while
true, is beside the point. The proper inquiry for determining the sufficiency of the purpose and need
statement is whether the FEIS, read as a whole, includes a correct and adequate description of the
purpose and need of the “‘proposed action’” (10 C.F.R. Part 51, Subpart A, App. A, §4 (emphasis
added)), which, here, is HRI’s plan to construct and operate an ISL mining facility, not the NRC
Staff’s prospective responsibility to regulate such a facility.
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C. The Intervenors’ Challenges to the FEIS’s Discussion of
Alternatives Lack Merit

The FEIS must contain a discussion of alternatives, which is considered to be
‘‘the heart of the environmental impact statement’’ (10 C.F.R. Part 51, Subpart A,
App. A, §5). This discussion shall identify ‘‘reasonable alternatives’’ and present
the ‘‘environmental impacts of the proposal and the alternatives in comparative
form’’ (ibid.). It also shall ‘‘include a final recommendation on the action to be
taken’’ (ibid.). The Intervenors contend that the FEIS’s discussion of alternatives
violates NEPA for the following four reasons (Intervenors’ Written Presentation
at 36-40): (1) the FEIS’s improper statement of purpose and need fatally taints
the discussion of alternatives; (2) the FEIS fails to explain why alternatives are
rejected; (3) the FEIS fails adequately to address the ‘‘no-action’” alternative; and
(4) the FEIS fails to perform an ultimate cost-benefit analysis among alternatives.

I address these arguments in turn, concluding that each lacks merit. See HRI’s
Response at 32-38; NRC Staff’s Response at 21-27.

1. There Is No Merit to the Intervenors’ Claim That the FEIS’s
Alternatives Analysis Is Fatally Tainted by an Improper
Statement of Purpose and Need

The Intervenors assert that the FEIS incorrectly identifies the purpose and
need of the HRI’s proposed action and, accordingly, the discussion of alternatives
is flawed because it fails to take into account the project’s true purpose and
need (Intervenors’ Written Presentation at 37). I summarily reject this argument,
because its premise — that the FEIS misstates the project’s purpose and need
— is erroneous. As discussed supra Part III.B, the FEIS properly identifies the
purpose and need of the project as maintaining the ‘‘domestic uranium mining
industry’’ (FEIS at 5-1; accord CLI-01-4, 53 NRC at 48).

Nor is there merit to the Intervenors’ claim that the FEIS is deficient because
it fails to consider the possibility of blending down highly enriched uranium
(HEU) for use as reactor fuel as a reasonable alternative to HRI’s proposed
mining project (Intervenors’ Written Presentation at 37). This claim ignores that
the primary purpose of HRI’s proposed action is not simply to provide fuel for
nuclear power plants; rather, it is ‘‘to help maintain the viability of a dwindling
‘domestic uranium mining industry’ >’ (CLI-01-4, 53 NRC at 55 (quoting FEIS at
5-1)). Because blending down HEU for reactor fuel would not promote that goal
and, hence, would not satisfy the primary purpose of the project, it is outside the
scope of reasonable alternatives that must be considered under NEPA. See City
of Angoon v. Hodel, 803 F.2d 1016, 1021 (9th Cir. 1986) (‘“When the purpose
[of a proposed action] is to accomplish one thing, it makes no sense to consider
the alternative ways by which another thing might be achieved’’), cert. denied,
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484 U.S. 870 (1987); Citizens Against Burlington, Inc. v. Busey, 938 F.2d 190,
195 (D.C. Cir.) (same), cert. denied, 502 U.S. 994 (1991); Exelon Generation
Co., LLC (Early Site Permit for Clinton ESP Site), CLI-05-29, 62 NRC 801,
808 (2005) (Commission states that NEPA imposes no obligation to ‘‘examine
[alternatives] that would do nothing to satisfy this particular project’s goals’”).

2. There Is No Merit to the Intervenors’ Claim That the FEIS Fails To
Explain Why Alternatives to the Preferred Alternative Were Rejected

The Intervenors argue that the FEIS fails adequately to explain why the
alternative selected — i.e., HRI’s proposed action — was preferred to the other
alternatives considered (Intervenors’ Written Presentation at 38). I disagree. See
HRI’s Response at 34-35; NRC Staff’s Response at 23-24.

The FEIS takes a hard look at HRI’s proposal to construct and operate an ISL
mining facility, and it discusses reasonable alternatives that would promote the
project’s goal of ‘‘maintain[ing] the viability of a dwindling ‘domestic uranium
mining industry’ ** (CLI-01-4, 53 NRC at 55 (quoting FEIS at 5-1)). At the outset,
for example, the FEIS determines that conventional mining methods are not a
reasonable alternative to HRI’s proposed action (FEIS at 2-1):

[S]urface and open pit mining are not reasonable alternatives because the ore bodies
at the proposed sites are too deep to be extracted economically. Further, underground
mining would have more significant environmental impacts than ISL mining, and the
ore from underground mining would require processing at a conventional uranium
mill to produce the final product. Significant quantities of tailings . . . would
be produced by conventional mining, which are normally disposed of on-site at
the conclusion of the mill’s operating life. . . . The environmental impacts of
underground mining and conventional milling would be more severe that those of
ISL mining. Consequently, underground mining and conventional milling are not
evaluated in this FEIS.

The FEIS then proceeds to examine HRI’s proposed action, including a detailed
description of the ISL well field procedures and equipment (FEIS at 2-2 to 2-5), the
lixiviant chemistry used for the mining process (id. at 2-5 to 2-7), the processing
facilities, including the central plant for yellowcake drying and packaging at
Crownpoint (id. at 2-7 to 2-9), the uranium recovery process (id. at 2-9 to 2-12),
the waste retention ponds for the storage of wastewater until treatment (id. at 2-12
to 2-14), the environmental and plant monitoring system (id. at 2-14), the control
of gaseous effluents and airborne particulates (id. at 2-15), the control of liquid
effluents (id. at 2-16), wastewater treatment and disposal options (id. at 2-16 to
2-19), aquifer restoration (id. at 2-20), land reclamation (id. at 2-20 to 2-23),
and plant decontamination and decommissioning (id. at 2-23). Additionally, the
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FEIS critically examines HRI’s proposed mining sites and development plan —
i.e., commencing mining operations at Sections 8 and 17 in Church Rock to be
followed by operations at Crownpoint and Unit 1 in Crownpoint (id. at 2-26 to
2-28).

Regarding what it characterizes as ‘‘Alternative 2,”’ the FEIS examines using
different sites for mining and processing, as well as using different liquid waste
disposal methods (FEIS at 2-28 to 2-31). The FEIS states that the alternative
sites for ISL mining include the Church Rock site only, the Unit 1 site only, the
Crownpoint site only, the Church Rock and Unit 1 sites only, the Church Rock
and Crownpoint sites only, or the Unit 1 and Crownpoint sites only (id. at 2-31).
Because the primary difference between these alternatives and HRI’s proposed
project is that ISL mining would occur at only one or two of HRI’s proposed
sites, the FEIS addresses the ‘‘potential environmental impacts of mining at the
[alternative] sites . . . as subunits of the proposed project’’ (ibid.). That is, for each
type of environmental impact, the FEIS breaks its discussion down into separate
sections for Church Rock, Unit 1, and Crownpoint.

The FEIS also considers alternative sites for yellowcake drying and packaging.
Specifically, the FEIS examines the potential environmental impacts if drying
and packaging were performed at the following sites (FEIS at 2-31): (1) Church
Rock; (2) Unit 1; (3) HRI’s existing ISL facility at Kingsville, Texas; and (4) the
Ambrosia Lake uranium mill, located north of Milan, New Mexico.

Additionally, observing that HRI proposes to dispose of liquid wastes * ‘through
a combination of evaporation ponds, aquifer reinjection, land application, and
reinjection into the Westwater Canyon sandstone outside the mining area’” (FEIS
at 2-31), the FEIS addresses the potential environmental consequences if HRI
were to use alternative combinations of evaporation ponds, deep-well injection,
land application, and surface discharge (ibid.).

Regarding what it characterizes as ‘‘Alternative 3,”” the FEIS examines HRI’s
proposed action, but with additional measures required and recommended by the
NRC Staff to promote safety and protect public health and the environment (FEIS
at 2-32).3!

The FEIS then, in Section 4, provides an in-depth discussion on how HRI’s
proposed action and the various alternative actions may adversely affect the
environment and how these impacts may be mitigated. Specifically, the FEIS
considers potential impacts on air quality and noise, geology and soils, ground-
water quantity and quality, surface water quality and quantity, transportation risk,
health physics and radiological exposures, existing ecological conditions, land
use, socioeconomic conditions, aesthetic resources, and cultural resources (FEIS

31 The FEIS also considers the ‘‘no-action’’ alternative, which it characterizes as Alternative 4, and
which I discuss infra Part I11.C.3.
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at 4-1 to 4-127). Based on that discussion, coupled with the discussion of the
costs and benefits associated with HRI’s proposed action (id. at 5-1 to 5-7), the
FEIS concludes that the ‘‘potential significant impacts of the proposed project
can be mitigated, and that HRI should be issued a . . . license from NRC”’ (id. at
xxi). The license, however, ‘‘should be conditioned on the commitments made
by HRI in its license application and related submittals . . . and the various NRC
Staff mitigation requirements and recommendations discussed in Section 4 and
Appendix B’ (ibid.).

There is no merit to the Intervenors’ assertion that the decision in Simmons v.
United States Army Corps of Engineers, 120 F.3d 664 (7th Cir. 1997), supports
their argument that the FEIS fails to show why HRI’s proposed action is a ‘‘good
one’’ (Intervenors’ Written Presentation at 38 (quoting Simmons, 120 F.3d at
667)). The FEIS amply explains why HRI’s proposed action, as modified by the
Staff, is acceptable. Namely, (1) the project serves the important federal interest
of maintaining the domestic uranium mining industry (FEIS at 5-1), (2) the project
will provide a number of socioeconomic benefits to the local community (ibid.),
(3) potential significant environmental impacts of the project can be mitigated (id.
at xxi), and (4) the project is sufficiently protective of public health and safety
and the environment (id. at xxi, 2-32).

To the extent the Intervenors complain nonspecifically that the FEIS’s dis-
cussion of alternatives is inadequate (Intervenors’ Written Presentation at 38),
they ignore that the Commission has directed that, in situations like this where
an agency is being asked to approve a private applicant’s proposed project, the
agency may — taking into account the applicant’s economic goals — accord
appropriate deference to the applicant’s proposed siting and design plans (HRI,
CLI-01-4, 53 NRC at 55-56). In the instant case, taking into account that (1) HRI
is a private applicant, (2) HRI proposes to mine on sites where it has a property
interest and where the uranium ore body is located, and (3) a principal purpose of
HRI’s proposed project is to help maintain the viability of the Nation’s domestic
uranium mining industry, I conclude that the scope of alternatives considered by
the NRC Staff and the discussion thereof was reasonable. I further conclude that
the FEIS — read as a whole — adequately discusses HRI’s proposed action and
alternatives to that action. Finally, I conclude that the FEIS adequately explains
why HRI should be issued a license for its proposed action, as modified by the
additional protective and mitigative measures required and recommended by the
NRC Staff to protect public health and safety and the environment.

3. There Is No Merit to the Intervenors’ Claim That the FEIS Fails
Adequately To Address the No-Action Alternative

One of the alternatives generally discussed in an FEIS is the alternative of
taking ‘‘no action’” (HRI, CLI-01-4, 53 NRC at 54; 10 C.F.R. Part 51, Subpart
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A, App. A, §4). Here, the Intervenors argue that the FEIS ‘‘could not evaluate
the no action alternative in an evenhanded manner since the articulated purpose
and need for the project was [deficient]’’ (Intervenors’ Written Presentation at
39). I summarily reject this argument because its premise — that the statement of
purpose and need is deficient — is erroneous (supra Part I11.B).

Moreover, 1 am satisfied — based on my independent review of the FEIS
— that the discussion of the no-action alternative is adequate. The adequacy of
the no-action alternative discussion in an FEIS is governed by a rule of reason
(Louisiana Energy Services, L.P. (Claiborne Enrichment Center), CLI-98-3, 47
NRC 77, 97 (1998)). The discussion ‘‘ ‘need not be exhaustive or inordinately
detailed’ >’ (ibid. (quoting Farmland Preservation Ass’nv. Goldschmidt, 611 F.2d
233, 239 (8th Cir. 1979))). Indeed, it ‘‘need not [contain] much discussion. It is
most simply viewed as maintaining the status quo’’ (HRI, CLI-01-4, 53 NRC at
54 (citations omitted)).

Here, the no-action alternative would mean the nonissuance of HRI’s license.
This ‘‘alternative would have the advantage of obviating all of the health and
environmental impacts associated with the project’”” (HRI, CLI-01-4, 53 NRC
at 54), which the FEIS expressly acknowledges.’? But the no-action alternative
‘‘also would forego uranium production [from any of the sites] and the beneficial
socioeconomic impacts discussed in the FEIS’’ (ibid. (internal quotation marks
omitted)), which include long-term local employment, increased local income,
growth of local businesses, the potential for local development, and additional tax
revenues generated by the project for the Navajo Nation and McKinley County
(FEIS at 4-96 to 4-103, 5-1 to 5-6).

The FEIS clearly, if not explicitly, rejects the no-action alternative ‘‘because
the impacts of the project were found acceptable, while the ISL. mining would
yield significant quantities of domestically produced uranium as well as some
local socioeconomic benefits’” (CLI-01-4, 53 NRC at 54 (citing FEIS at 4-120
to 4-127) (finding cumulative impacts either minor or, given license conditions
and other mitigative measures, acceptable for, inter alia, air quality, radiological
health, ecology, land use, transportation risk, and groundwater)).

Notwithstanding that the Intervenors — as well as some residents of McKinley
County (FEIS at 4-117) — would prefer the no-action alternative, ‘‘NEPA
imposes no obligation to select the most environmentally benign alternative’’
(HRI, CLI-01-4, 53 NRC at 55 (citing Robertson v. Methow Valley Citizens
Council, 490 U.S. 332, 350 (1989))). I conclude that the FEIS’s treatment of the

32The FEIS examines the impacts of the no-action alternative for each of the eleven resource
categories considered in Section 4. See, e.g., FEIS at 4-5, 4-14, 4-63, 4-66, 4-72, 4-88, 4-92, 4-96,
4-105, 4-109, 4-112. Thus, insofar as the Intervenors aver that the FEIS fails to consider the impacts
of the no-action alternative (Intervenors’ Written Presentation at 39), they are patently incorrect.
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no-action alternative comports with NEPA, and I reject the Intervenors’ assertion
to the contrary.

4. There Is No Merit to the Intervenors’ Claim That the FEIS Fails To
Perform an Ultimate Cost-Benefit Analysis Among Alternatives

The environmental impact statement must provide a cost-benefit analysis
among alternatives that, infer alia, ‘‘considers and weighs the environmental
effects of the proposed action [and the] alternatives available for reducing or
avoiding adverse environmental effects’” (10 C.F.R. §51.71(d)). Here, the
Intervenors claim that the FEIS’s cost-benefit analysis is deficient because it
fails to compare the project’s costs and benefits or to draw a conclusion about
whether the benefits of the project outweigh the environmental risks and harms
(Intervenors’ Written Presentation at 40). The Intervenors are incorrect.

Preliminarily, I find it significant that — with respect to the cost-benefit
analysis for the Section 8 site — the former Presiding Officer found ‘‘no basis
for disturbing the Staff’s FEIS conclusion that it is desirable to initiate a project
that creates minimum risks to public health and safety and to the environment and
that increases local economic activity’” (LBP-99-30, 50 NRC at 113 (footnote
omitted)). The Commission affirmed (CLI-01-4, 53 NRC at 50), but it left open
the issue of the adequacy of the cost-benefit analysis for the remaining three
sites, stating that the issue’s resolution may be different if a subsequent hearing
reveals ‘‘any significant new finding bearing on the overall project’s costs’’
(ibid.). In the instant proceeding, the Intervenors voluntarily limited themselves
to the arguments and evidence they previously presented during the Section 8
adjudication. See supra note 6. Thus, as a matter of logic, it might reasonably
be concluded that the rationale in LBP-99-30, as affirmed in CLI-01-04, governs
here and mandates the rejection of the Intervenors’ challenge to the cost-benefit
analysis, because — given the litigative restraints the Intervenors’ voluntarily
assumed — they cannot, and did not, present new evidence or arguments ‘‘bearing
on the overall project’s costs’” (CLI-01-4, 53 NRC at 50). My independent review
of the FEIS confirms this conclusion.

Section 5 of the FEIS — which is entitled ‘‘Costs and Benefits Associated with
the Proposed Project’” (FEIS at 5-1) — confutes the Intervenors’ assertion that the
FEIS fails to conduct a cost-benefit analysis for the project. As Section 5 states,
the project will have the beneficial effects of: (1) promoting the Nation’s interest
in maintaining a viable domestic uranium mining industry (ibid.); (2) helping
offset the Nation’s multiyear deficit in domestic uranium production (ibid.); (3)
generating revenues for HRI resulting from the sale of processed uranium (ibid.);
(4) providing employment and income for the local community (id. at 5-1, 5-3
to 5-4); (5) providing royalty income for members of the local community who
hold leases negotiated with HRI (id. at 5-1, 5-4); (6) possibly providing some
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improvement to overgrazed lands by closing off grazing for a limited period of
time while well fields are developed and operated (id. at 5-1); and (7) providing
significant tax revenues for McKinley County and possibly for the Navajo Nation
(id. at 5-4 t0 5-5). See also id. at 4-96 to 4-103 (discussing socioeconomic impacts
of the project).

On the debit side of the cost-benefit balance, Section 5 examines the following
costs to Crownpoint, Church Rock, McKinley County, and the Navajo Nation
that may be caused by HRI’s project (FEIS at 5-6 to 5-7): (1) the expenses of in-
frastructure related to population increases induced by the project’s employment;
(2) the expenses related to fires and emergencies arising from potential accidents
on public roads; and (3) the expenses related to the risk of contaminating or
degrading public water supplies. Notably, the FEIS concludes that HRI’s project
will result in ‘‘no significant costs’’ to any segment of the local community for
infrastructure growth (id. at 5-6). The FEIS likewise concludes that HRI’s project
will result in no costs to any segment of the local community due to emergencies
arising from potential accidents on public roads, because ‘‘HRI would supply
or pay for emergency response training and any costs for health care facility’’
(ibid.). Finally, no segment of the local community will incur costs relating to
the risk of contaminating public water supplies, because HRI’s project will pose
“‘no risk to water supplies’’ for Church Rock, McKinley County, or the Navajo
Nation (ibid.). As to Crownpoint, HRI will be required to ‘‘replace the town
of Crownpoint water supply wells before mining at the Crownpoint site’” (id. at
5-7). HRI will pay for ‘‘[r]eplacement wells and [the] distribution system, along
with the additional annual costs of system operation and maintenance’’ (ibid.).*

In addition to considering the above monetary costs resulting from HRI’s
project, the FEIS considers the potentially adverse impacts in the following
environmental-related areas: (1) air quality and noise (FEIS at 4-1 to 4-5); (2)
geology and soils (id. at 4-6 to 4-14); (3) groundwater quantity and quality (id.
at 4-15 to 4-63); (4) surface water quality and quantity (id. at 4-63 to 4-66);
(5) transportation risk (id. at 4-67 to 4-72); (6) health physics and radiological
exposures (id. at 4-72 to 4-88); (7) existing ecological conditions (id. at 4-88 to
4-92); (8) land use (id. at 4-92 to 4-96); (9) socioeconomic conditions (id. at
4-96 to 4-105); (10) aesthetic resources (id. at 4-105 to 4-109); and (11) cultural
resources (id. at 4-109 to 4-112).

The FEIS ultimately concludes that the primary and secondary benefits of
the project outweigh the costs and potential harm (FEIS at xxi), because: (1)
the project promotes a federal interest (id. at 5-1); (2) the project provides the
local community with a number of socioeconomic benefits (ibid.); (3) the project

33HRI’s obligation to replace the water supply wells at Crownpoint is discussed in greater detail
infra Part IIL.D.1.
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imposes no significant costs on the local community (id. at 5-6); and (4) the
“‘potential significant impacts of the proposed project can be mitigated’” (id.
at xxi). The Intervenors thus err in asserting that the FEIS fails to perform a
cost-benefit analysis or to determine whether the benefits of the project outweigh
any harms.3*

D. There Is No Merit to the Intervenors’ Claim That the FEIS’s
Discussion of Mitigation Measures Is Inadequate

When preparing an environmental impact statement, in addition to considering
the adverse environmental impacts of a proposed action (42 U.S.C. § 4332(C)(ii)),
the NRC Staff must consider measures to mitigate such impacts by examining
‘‘alternatives available for reducing or avoiding adverse environmental effects’’
(10 C.F.R. §51.71(d)). ‘‘Mitigation must be discussed in sufficient detail to
ensure that environmental consequences have been fairly evaluated’” (Neighbors
of Cuddy Mountain v. United States Forest Service, 137 F.3d 1372, 1380 (9th
Cir. 1998) (internal quotation marks omitted). Here, the Intervenors contend that
the FEIS’s discussion of mitigative measures is deficient because (Intervenors’
Written Presentation at 41-42): (1) it fails adequately to evaluate the mitigative
measure of moving the Crownpoint water supply; (2) it improperly defers con-
sideration of certain mitigation measures; and (3) it fails to recognize that certain
land-use mitigation measures will have negative socioeconomic impacts. I agree
with HRI and the NRC Staff that these arguments lack merit. See HRI’s Response
at 33-36; NRC Staff’s Response at 27-29.

1. There Is No Merit to the Intervenors’ Claim That the Mitigation
Measure of Moving the Crownpoint Water Supply Is Not
Adequately Evaluated

HRT’s license requires that, prior to commencing mining operations at the
Crownpoint site, HRI ‘‘shall replace the town of Crownpoint’s water supply
wells . . ., construct the necessary water pipeline, and provide funds so the existing
water supply systems of the Navajo Tribal Utility Authority (NTUA) and the
Bureau of Indian Affairs (BIA) can be connected to the new wells’” (SUA-1508,
License Condition (LC) 10.27(A)). The Intervenors argue that this requirement to
relocate the Crownpoint drinking water wells is not adequately addressed in the
FEIS, because (Intervenors’ Written Presentation at 41): (1) the FEIS allegedly

34 The Intervenors are also incorrect in asserting that the FEIS fails to analyze the costs and benefits
of the various alternatives (Intervenors’ Written Presentation at 40). That analysis, which is discussed
in Sections 3 through 5 of the FEIS, is summarized in LBP-99-30, 50 NRC at 133-46 (Tables 4
through 15), which is properly considered *‘part of the FEIS’’ (HRI, CLI-01-4, 53 NRC at 53).
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fails to discuss whether there are suitable locations for replacements wells; and
(2) the FEIS allegedly fails to address the impacts of losing the current wells on
the future needs of this growing community. These arguments do not provide a
basis for invalidating HRI’s license.*

First, the Intervenors are incorrect in asserting that the FEIS fails adequately
to address whether there are suitable locations for replacement wells. The FEIS
states that — prior to the injection of lixiviant at the Crownpoint site — HRI
must replace Crownpoint’s water supply wells, and must effect all necessary
changes to the pumps, pipelines, and other water supply systems ‘‘so the system
can continue to provide the same quantity of water’’ (FEIS at 4-62). The new
wells ‘‘shall be located so that the water quality at each individual well head
would not exceed EPA primary and secondary drinking water standards’’ (ibid.).
HRI must ‘‘coordinate with the appropriate agencies and regulatory authorities,
including the BIA, the Navajo Nation Department of Water Development and
Water Resources, and the [Navajo Nation Environmental Protection Agency], and
the NTUA”’ in determining the appropriate placement of the new wells (ibid.).

The above requirements ensure that HRI obtains significant local involvement
in the process of selecting suitable locations for the replacement wells, thus
guaranteeing — contrary to the Intervenors’ assertion — that the selection of well
location will provide drinking water of ‘‘acceptable . . . quality and quantity’’
(FEIS at 4-49). I find that the FEIS adequately discusses this mitigation measure.
To the extent the Intervenors are concerned that HRI may not find a suitable loca-
tion for replacement wells, the FEIS and LC 10.27 provide for that contingency;
namely, under such circumstances, HRI would not be permitted to commence
mining operations at the Crownpoint site. As the former Presiding Officer stated
when the Intervenors advanced this identical concern, ‘‘[i]f there is no appropriate
way to move the wells, then they will not be moved and the no-action alternative
for Crownpoint will be implemented’” (LBP-99-30, 50 NRC at 117).

There is likewise no merit to the Intervenors’ concern that the FEIS fails
adequately to consider the impacts of losing the current wells on the future
needs of this growing community. The FEIS explicitly observes that the town
of Crownpoint ‘‘experienced rapid population growth recently’’ (FEIS at 3-56).
During the 1980s, the Crownpoint population nearly doubled, and by 1990, a total
of 2108 persons resided there (id. at 3-56, 3-57). The FEIS concludes that this
rapid growth was attributable to several factors, including (id. at 3-56): (1) the
improved access to the town due to the completion of State Highway 371; (2) the

35 The purpose of moving the drinking water wells for the town of Crownpoint is twofold: (1) it
avoids a cone of depression caused by the pumping of drinking water that could cause an excursion
of lixiviant during mining operations (see FEIS at 4-43 to 4-44); and (2) it avoids the potential risk,
based on conservative analysis, of contaminating drinking water wells with excessive concentrations
of uranium (id. at 4-49).
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fact that Crownpoint is a key center for Navajo Nation social services; and (3) the
construction in the town of a new hospital, high school, and shopping center.

Against this factual backdrop of population growth, the FEIS states that
HRI will be required ‘‘to relocate the town of Crownpoint drinking wells to
an alternative location with acceptable groundwater quality and quantity, prior
to mining at the Crownpoint site, fo ensure a continued source of high-quality
water to the town’’ (FEIS at 4-49 (emphasis added)). The license condition
that mandates this mitigative measure commands that the replacement wells will
be located so that they ‘‘can continue to provide at least the same quantity of
water as the existing systems’” (LC 10.27(A)). Additionally, HRI must seal the
old wells so they ‘‘cannot become future pathways for the vertical movement of
contaminants’’ (LC 10.27(B)). See also FEIS at 4-62.

Thus, the replacement wells for the town of Crownpoint will have at least the
same capacity as its current wells and, accordingly, the loss of its existing wells
will not adversely affect Crownpoint’s future water supply needs. Moreover,
the sealing of Crownpoint’s current wells will ensure that its future water needs
are supplied with high-quality water that is free from contamination related to
HRI’s mining activities. It bears reiterating that HRI will pay for all the costs
associated with the “‘[r]eplacement wells and distribution system, . . . along with
the additional annual costs of system operation and maintenance’’ (FEIS at 5-6).
Finally, as stated previously, if it is determined — at the time HRI prepares to
commence mining operations at Crownpoint — that replacement wells will not
meet Crownpoint’s future needs, the no-action alternative for Crownpoint will be
implemented. I therefore conclude that the FEIS’s consideration of mitigation
measures associated with the relocation of Crownpoint’s drinking water wells is
adequate. The Intervenors’ contrary arguments are without merit.

2. There Is No Merit to the Intervenors’ Claim That the FEIS Improperly
Defers Consideration of Mitigative Measures

The Intervenors assert that the FEIS is flawed because, rather than discussing
“‘other mitigative measures’’ at this time, it allows ‘‘HRI to submit [at a later
date] additional tests or information that would normally be required in the license
application’’” (Intervenors’ Written Presentation at 41). For example, state the
Intervenors, HRI’s license ‘‘does not require HRI to submit a surety estimate or
plan for the proposed mines and mill until after licensing, even though a surety
is already required by NRC regulations prior to licensing of a source materials
mining facility’’ (ibid.). I conclude that the Intervenors’ claim does not provide a
basis for invalidating HRI’s license, because their attack on the timing of HRI’s
submission of its surety estimate and financial assurance plan is an issue that
already has been addressed and resolved by the Commission.

In CLI-00-8, the Commission considered the Intervenors’ claim that ‘‘HRI’s
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failure to submit a financial assurance plan with cost estimates renders its [license]
application in violation of [Commission] regulations’’ (51 NRC 227, 237 (2000)).
The Commission acknowledged that ‘the NRC Staff’s review and approval of the
financial assurance plan and its cost estimates most logically should come prior
to, or be part of, the issuance of a license[, but this] was not done here’’ (id. at
238). The Commission nevertheless ruled that, in the circumstances of this case,
there was ‘‘no need to set aside HRI’s already granted license’’ (ibid.). Instead,
to correct the effect of this omission, the Commission imposed an additional
condition on HRI’s license, which ‘‘prohibits use of the license until the required
information [regarding cost estimates] is submitted and a financial assurance plan
approved by the NRC Staff is in place’’ (ibid.) (emphasis omitted).

HRI, in turn, submitted its cost estimates and financial assurance plan for the
ISL project in 2001, and the NRC Staff approved the plan (LBP-04-3, 59 NRC at
88, 89 n.20). The Intervenors already have availed themselves of the opportunity
to challenge that plan. See LBP-05-17, 62 NRC 77, 102-15 (2005), petition
for review denied, CLI-06-1, 63 NRC 1 (2006); LBP-04-3, 59 NRC 84, 89-108
(2004), aff’d in part and rev’d in part, CLI-04-33, 60 NRC 581 (2004).

The Intervenors’ renewed attack on the belated submission of HRI’s financial
assurance plan — which they curiously characterize as a challenge to the FEIS —
lacks merit.?’

36 The Commission emphasized that HRI was not required to provide the Staff with its actual surety
arrangement before receiving a license. Rather, ‘‘[s]urety arrangements are matters appropriately
addressed after issuance of the license, and even after completion of a hearing. Criterion 9 [of 10
C.F.R. Part 40, Appendix A] makes clear that a surety arrangement is necessary as a prerequisite to
operating, not as a prerequisite to licensing’’ (CLI-00-8, 51 NRC at 240 n.15).

371 reject the Intervenors® assertion that the NRC Staff improperly permits HRI to submit certain
test results after the license is issued ‘‘rather than prior to licensing when they are subject to more
rigorous mandatory review and licensing hearings’’ (Intervenors’ Written Presentation at 41). First,
this undeveloped assertion fails to state a litigable claim (see supra note 21). Second, even if
this obscure assertion were litigable, it appears to be substantially equivalent to an argument the
Intervenors previously advanced with their groundwater challenges, when they argued that certain
““license conditions governing the establishment of groundwater baseline conditions and upper control
limits for specified groundwater parameters deprive them of their hearing rights because HRI is
permitted to determine these values after this hearing is closed and without any regulatory oversight’’
(LBP-05-17, 62 NRC at 93 (citations and footnote omitted)). I determined that the Intervenors’
argument lacked merit, because: (1) the challenged license conditions require HRI to adhere to
a prescriptive and highly detailed methodology that will provide reasonable assurance that HRI's
actions will not endanger public health and safety (id. at 93-94 & n.11); (2) the Intervenors had a full
opportunity to identify flaws, omissions, or irregularities in the licensing methodology (id. at 93-94);
and (3) HRI’s future actions will be subject to continuing NRC regulatory oversight and enforcement
authority (id. at 95). The Commission declined to disturb that decision (CLI-06-1, 63 NRC at 5), and
the Intervenors provide no reason to revisit it.

96



3. There Is No Merit to the Intervenors’ Claim That the Mitigation
Measures for Land Use Impacts Are Unacceptable

As previously discussed (supra Part II1.A.4), the FEIS recognizes that HRI’s
project will have temporary land use impacts at the mining sites, resulting in
the temporary disruption of livestock grazing at project sites and the potential
temporary relocation of residents within mining site boundaries (FEIS at 4-92
to 4-94). The Intervenors claim that the mitigation measure in the FEIS for
ameliorating this impact — i.e., HRI’s compensation of any affected individual
(id. at 4-118) — is inadequate, because ‘ ‘monetary compensation cannot mitigate
the damage done by forced relocation of families and livestock’ (Intervenors’
Written Presentation at 42).

The Intervenors raised this precise argument earlier in the context of chal-
lenging the FEIS’s treatment of cumulative impacts on land use, and I rejected
it (supra Part II1.A.4). Consistent with the analysis in the FEIS (FEIS at 4-118,
4-125 to 4-126) and the rationale from relevant case law (LBP-99-30, 50 NRC
77, 117-18 (1999), aff’'d, CLI-01-4, 53 NRC 31, 34 (2001)), I concluded that —
because the effects on land use will be short-lived and because HRI will provide
for site restoration and reclamation — the land use impact will not be significant
and, accordingly, monetary compensation will adequately mitigate any temporary
land use disruption or displacement (supra Part II1.A.4). Absent the presentation
of new facts or arguments — and the Intervenors present none — I decline to
revisit that conclusion.

E. The Intervenors’ Challenges Relating to Supplementation of the FEIS
Lack Merit

The Intervenors contend that the NRC Staff, in failing to supplement the
FEIS, acted contrary to NEPA and its implementing regulations. Specifically,
they argue that (Intervenors’ Written Presentation at 44-51): (1) the inclusion
of performance-based concepts®® in HRI’s license should have been discussed
in a supplement to the FEIS; (2) the FEIS contains new or revised action
alternatives that require supplementation; (3) the planned sequence for mining

38 Performance-based licensing in the ISL mining context is explained as follows (CLI-99-22, 50
NRC 3, 17 n.51 (1999) (internal quotation marks omitted)):

The performance-based license condition is structured such that uranium recovery licensees
are required to submit applications for all license amendments, unless they can demonstrate
that the provisions specified in the performance-based license condition have been satisfied. In
addition, the performance-based license condition requires that a summary of all changes made
under the condition be provided to NRC in an annual report. Therefore, the performance-based
license condition provides the same degree of flexibility contained in the regulations and
licenses for other nuclear facilities, and is consistent with established NRC policy.
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operations has changed, requiring supplementation; and (4) the proposal to build a
nearby housing development and the 2005 passage of the Diné Natural Resources
Protection Act are factual changes requiring supplementation of the FEIS. In light
of these alleged defects in the FEIS, the Intervenors request that HRI’s license for
Section 17, Unit 1, and Crownpoint be revoked or, in the alternative, that the NRC
Staff be ordered to circulate a supplemental environmental impact statement for
public comment. See id. at 43-44.

Preliminarily, it is useful to review the legal standards governing the mandatory
supplementation of an environmental impact statement. Pursuant to 10 C.F.R.
§§51.72(a), 51.92(a), the NRC Staff shall supplement an environmental impact
statement if: (1) *‘[t]here are substantial changes in the proposed action that
are relevant to environmental concerns,”” or (2) ‘‘[t]here are significant new
circumstances or information relevant to environmental concerns and bearing on
the proposed action or its impacts.”” The Commission has provided the following
guidance for implementing these standards (CLI-99-22, 50 NRC at 14 (quoting
Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 373 (1989), and
Sierra Club v. Froehlke, 816 F.2d 205, 210 (5th Cir. 1987))):

A Supplemental [EIS] is not necessary ‘‘every time new information comes to light
after the EIS is finalized.”” As a general matter, the agency must consider whether the
new information is significant enough to require preparation of a supplement. The
new information must present ‘‘a seriously different picture of the environmental
impact of the proposed project from what was previously envisioned.’’

With the above principles in mind, I now examine the Intervenors’ arguments.
I conclude that none provides a basis for invalidating HRI’s license or ordering
that the FEIS be supplemented. See HRI's Response at 38-47; NRC Staff’s
Response at 29-35.

1. The Intervenors’ Challenge to the Performance-Based Concepts in
HRDI’s License Is Barred by the Law of the Case Doctrine

The Intervenors argue that the performance-based concepts in HRI’s license
renders the license invalid for two reasons (Intervenors’ Written Presentation at
44): (1) performance-based licensing violates NEPA and the Atomic Energy Act
(AEA); and (2) even if performance-based licensing is not unlawful, the FEIS
must be supplemented because, according to the Intervenors, the performance-
based provisions in HRI’s license could significantly and adversely affect human
health and the environment. Both arguments are barred by the law of the case
doctrine.

First, the Commission has rejected the Intervenors’ claim that performance-
based licensing in HRI’s license violates NEPA and the AEA. The Commission
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unequivocally ruled that performance-based licensing ‘‘is fully consistent with
... sound NEPA practice’’ (CLI-99-22, 50 NRC at 17), and ‘‘does not run counter
to any agency mandate contained in the [AEA] or any established Commission
regulation’ (id. at 16). Rather, the performance-based concepts in HRI’s license
“‘[comport] with the Commission’s efforts over the years to allow reasonable
flexibility in its regulatory framework. It is simply an additional means through
which the NRC can decrease the administrative burden of regulation while
ensuring the continued protection of public health and safety’’ (id. at 16-17). See
also CLI-01-4, 53 NRC at 51-52 (Commission observes that it previously rejected
the Intervenors’ claim that performance-based licensing violates NEPA and the
AEA). The Intervenors’ attempt to resurrect this claim is thus barred by the law
of the case doctrine.

Second, the Intervenors’ claim that HRI’s license must be supplemented to
discuss the fact that HRI’s license contains performance-based provisions is
likewise barred by the law of the case doctrine. When the Commission previously
considered this argument, it observed that an EIS must be supplemented only
when changed circumstances ‘* ‘cause effects which are significantly different
from those already studied’ >’ (HRI, CLI-01-4, 53 NRC at 52 (quoting Davis v.
Latschar, 202 F.3d 359, 369 (D.C. Cir. 2000))). See also 10 C.F.R. §§51.72(a),
51.92(a) (Commission regulations require that an EIS be supplemented only
if there are ‘‘substantial changes in the proposed action that are relevant to
environmental concerns,”” or ‘‘significant new circumstances or information
relevant to environmental concerns and bearing on the proposed action or its
impacts’’). Here, the plain language of HRI’s performance-based licensing
provision, LC 9.4, requires it to apply for a license amendment if any *‘change, test,
or experiment’’ it wishes to undertake is inconsistent with the findings in the FEIS
(CLI-01-4, 53 NRC at 52 (internal quotation marks omitted)). HRI is prohibited
from taking any action that could ‘* ‘affect the quality of the human environment
in a significant manner or to a significant extent not already considered’ ’
(ibid. (quoting Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 374
(1989))). There is thus ‘‘no reason to believe that performance-based licensing,
as applied to this license, will result in any increased risks to public safety or to
the environment’’ (LBP-99-30, 50 NRC at 116). Given these circumstances, the
Commission had no difficulty ruling that the ‘‘inclusion of performance-based
concepts in HRI’s license does not warrant FEIS supplementation’” (CLI-01-4,
53 NRC at 52). That ruling is the law of the case, and it governs here.

2. The Intervenors’ Assertion That the FEIS Must Be Supplemented
Based on Changes in the Action Alternatives Lacks Merit

The Intervenors assert that the FEIS must be supplemented because it * ‘presents
a set of alternatives that are substantively different than the alternatives presented
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in the DEIS”’ (Intervenors’ Written Presentation at 45). In particular, argue
the Intervenors, the second alternative in the FEIS ‘‘proposes various arrays of
alternative mining sites, alternative sites for yellowcake drying and packaging,
and alternative liquid waste disposal methods[, none of which was] presented for
consideration in the DEIS’’ (ibid.), and the third alternative discusses mitigation
measures that were not discussed in the DEIS (id. at 45-46). The Intervenors
claim that the FEIS must be supplemented and made available for public comment
on these alternatives (id. at 45). This argument is barred by the law of the case
doctrine and lacks merit in any event.

During Phase I of this litigation, the Intervenors advanced the identical attack
on the second and third alternatives in the FEIS. See Intervenors’ Written Presen-
tation in Opposition to HRI’s Application for a Materials License with Respect to
NEPA Issues at 65-66 (Feb. 19, 1999). The then-Presiding Officer rejected their
argument, finding that the challenged alternatives were not substantial changes
that warranted supplementing the FEIS. He explained (LBP-99-30, 50 NRC at
116):

[The second and third alternatives discussed in the FEIS do] not . . . involve any
substantial change in the description of the project. What the Staff did was to pursue
further analysis of the proposed project, including the evaluation of some fresh
alternatives and the evaluation of some license conditions that helped to improve
safety and reduce risk to the environment. Consistent with 10 C.F.R. § 51.72(a),
I conclude that this further Staff analysis did not require a further circulation of
the FEIS for comment. Nor was it necessary to develop further alternatives for
evaluation.

The Commission affirmed (CLI-01-4, 53 NRC at 52-53), and that decision
governs here.

Even if the law of the case doctrine did not preclude consideration of the
Intervenors’ argument, I would reject it on the merits. Regarding the Intervenors’
attack on the second alternative in the FEIS, the alternative mining sites considered
in the FEIS were subsets of HRI’s proposed sites and, hence, were ‘‘well within
the ‘spectrum’ and ‘range’ of alternatives discussed in the [DEIS]"” (CLI-01-4,
53 NRC at 53 (quoting Dubois v. United States Department of Agriculture,
102 F.3d 1273, 1292-93 (1st Cir. 1996), cert. denied, 521 U.S. 1119 (1997))).
The different liquid waste disposal methods considered in the second alternative
likewise were within the spectrum of alternatives proposed by HRI or considered
in the DEIS. Compare FEIS at 2-31 (‘‘[t]lhe FEIS examines the impacts of
HRI’s proposal and alternative liquid waste disposal methods, including various
combinations of evaporation ponds, deep-well injection, land application, and
surface discharge’”) with ibid. (‘‘HRI proposes to dispose of liquid wastes through
a combination of evaporation ponds, aquifer reinjection, land application, and
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reinjection into the Westwater Canyon Sandstone’’) and DEIS at 2-15 to 2-17 (the
DEIS discusses as waste disposal methods evaporation ponds, deep-well disposal,
land application, and surface discharge). Finally, the Intervenors’ challenge to
the second alternative’s discussion of different sites for yellowcake drying and
packaging is without merit, because the Staff simply pursued further analysis
of the proposed project, which resulted in no ‘‘substantial changes . . . relevant
to environmental concerns’’ that require supplementing the FEIS (10 C.F.R.
§51.92(a)(1)).

Nor is there merit to the Intervenors’ assertion that the third alternative in the
FEIS improperly discusses mitigation measures that were not discussed in the
DEIS. It is well established that ‘‘the FEIS, in response to comments received,
may supplement, refine, or otherwise adapt the project alternatives’” (HRI, CLI-
01-4, 53 NRC at 53). The Staff’s addition of mitigation measures to an FEIS
is, thus, not only permissible, it is properly viewed as the Staff’s conscientious
performance of its NEPA responsibilities. See ibid. (‘‘[t]he FEIS . . . might
typically add ‘mitigation measures’ to an alternative’’).

3. There Is No Merit to the Intervenors’ Claim That HRI’s Change in the
Planned Sequence of Mining at Church Rock Requires Supplementing
the FEIS

The Intervenors contend that HRI’s decision to change the mining sequence
at Church Rock by beginning mining operations at Section 8, rather than Section
17 (as stated in the DEIS), is a substantial change requiring that the FEIS be
supplemented (Intervenors’ Written Presentation at 46-47). I disagree.

In Phase I of this proceeding, the then-Presiding Officer considered the
Intervenors’ assertion that the above change in mining sequence at Church Rock
is a substantial change requiring FEIS supplementation. He rejected the assertion
insofar as it related to mining operations at Section 8, and he stated that the
question was premature with regard to Section 17. He explained (LBP-99-30, 50
NRC at 116-17):

Intervenors have . . . challenged whether the change in the order of mining Section
8 and Section 17 requires supplementation of the FEIS. . . . That question need
not be answered in this phase of the case. If it is inappropriate to mine Section
17 after Section 8 or if subsequent mining of Section 17 raises important questions
requiring supplementation/[, that question] may be reserved for a subsequent portion
of this case. In that portion of the case, Intervenors will need to raise some question
concerning how the change in the order of mining will affect drinking water.
Accordingly, I do reserve the question concerning the impact of the change in the
order of mining.
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The Intervenors were thus on notice that — if they wished to go forward with
their claim that the FEIS should be supplemented due to HRI’s decision to change
the sequence of mining at Church Rock — they were required to ‘‘raise some
question concerning how the change in the order of mining will affect drinking
water’’ or some other aspect of the environment (LBP-99-30, 50 NRC at 116-17).
This they failed to do. Rather, the Intervenors simply aver that the altered mining
sequence is a ‘‘substantial change’” (Intervenors’ Written Presentation at 47)
without demonstrating why this change is significant or relevant to environmental
concerns. I therefore reject their claim that the FEIS requires supplementation
based on HRI’s change in the sequence of mining at Church Rock. See HRI’s
Response at 41; NRC Staff’s Response at 32.

Notably, previously in Phase II of this proceeding, I rejected as insubstantial
the Intervenors’ argument that HRI failed to show that drinking water supplies
would be protected during mining operations at Section 17 (LBP-05-17, 62 NRC
at 115-22). As a matter of logic, that ruling negates the Intervenors’ unsupported
suggestion that HRI's decision to change the sequence of mining operations at
Church Rock will adversely affect the drinking water during Section 17 mining
operations. In any event, if new and significant information comes to light
showing that HRI’s mining operations adversely affect the drinking water (or any
part of the environment), the Intervenors — or any member of the public — may
seek to institute an action regarding HRI’s authority to operate under its NRC
license (10 C.F.R. § 2.206(a)).

4. There Is No Merit to the Intervenors’ Claim That the Proposal To
Build a Nearby Housing Development and the Recent Enactment
of the Diné Natural Resources Protection Act Require
Supplementing the FEIS

The Intervenors assert that the following two events, which occurred subse-
quent to the issuance of the FEIS, are significant new circumstances that require
supplementing the FEIS (Intervenors’ Written Presentation at 47-51): (1) the pro-
posal to build a 1000-unit housing development, the Springstead Estates Project,
which would be constructed within 2 miles of Sections 8 and 17 in Church Rock;
and (2) the passage in 2005 by the Navajo Nation of the Diné Natural Resources
Protection Act, which bans uranium mining and processing within Navajo Indian
Country. I agree with HRI and the NRC Staff that the Intervenors’ arguments
fail to provide a basis for supplementing the FEIS. See HRI's Response at 42-47;
NRC Staff’s Response at 33-35.

At an earlier stage of this proceeding, the Intervenors argued that the FEIS
should be supplemented to discuss the impacts of mining operations at Sections
8 and 17 on the proposed Springstead Estates Project (SEP). The then-Presiding
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Officer rejected that argument. He explained (LBP-04-23, 60 NRC at 448-49
(footnotes omitted)):

[M]y determination necessarily turns upon two related questions: (1) whether there
has already been a ‘ ‘hard look’’ taken at the potential environmental consequences of
HRI’s mining operations affecting the proposed SEP as required by NEPA; and (2)
whether the new circumstance, in this case the SEP, presents a ‘‘seriously different
picture of the environmental impact of the proposed project.”” In short, will the SEP
be affected by HRI’s uranium mining ‘‘in a significant manner or to a significant
extent not already considered.”” Following an examination of all the filings on this
matter, including the affidavits of proffered experts, I find that the requirements
of NEPA have been satisfied, and that the Intervenors have not presented a prima
facie case that the SEP represents a ‘‘significant new circumstance’’ such that a
supplement to the existing FEIS is warranted.

In concluding that the proposed SEP did not represent a significant new
circumstance that warranted supplementing the FEIS, the former Presiding Officer
rejected the identical arguments that the Intervenors present here (Intervenors’
Written Presentation at 48-49). In a comprehensive and compelling analysis, he
examined the following issues with regard to mining operations at Sections 8 and
17: (1) the possibility of horizontal groundwater excursions that could contaminate
SEP drinking water (LBP-04-23, 60 NRC at 450-53); (2) the possibility of
vertical groundwater excursions due to geologic faults that could contaminate
SEP drinking water (id. at 453-54); (3) the possibility of vertical groundwater
excursions due to old mine workings that could contaminate SEP drinking water
(id. at 454-56); (4) the possibility of radiological airborne emissions that could
affect SEP residents (id. at 456-58); (5) the possibility of transportation risks
associated with the SEP (id. at 459); and (6) the possibility of new environmental
justice concerns resulting from the SEP (id. at 459-60). He concluded that the
above issues were adequately discussed in the FEIS, and that the proposed SEP
did not warrant supplementing the FEIS (id. at 448-49).

The Commission ‘‘agree[d] with the Presiding Officer that there is no reason
[based on the proposed SEP] warranting FEIS supplementation as to [Sections 8
and 17],” and it therefore denied the Intervenors’ petition for review (CLI-04-39,
60 NRC at 658 n.2).

I, too, agree with the former Presiding Officer. Because the Intervenors
utterly fail to show ‘‘how the additional population from the proposed housing
development would make any material difference to the extensive discussion
and analysis already provided in the FEIS’’ (CLI-04-39, 60 NRC at 661), I
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reject as insubstantial their recycled argument that the proposed SEP warrants
supplementing the FEIS.*

I also reject the Intervenors’ argument that the Diné Natural Resources Protec-
tion Act (DNRPA), passed in 2005 by the Navajo Nation Council, is a ‘‘significant
new circumstance’’ that requires FEIS supplementation (Intervenors’ Written Pre-
sentation at 50). First, I agree with HRI and the NRC Staff that the Intervenors —
having agreed to limit their NEPA-related arguments here to those they raised in
the Section 8 proceeding (supra note 6) — are barred from raising this argument.
See HRI’s Response at 46; NRC Staff’s Response at 34 n.13.

Even if the Intervenors were not precluded from raising this argument, I would
conclude that it lacks merit. As previously discussed, a supplement to the FEIS
is required when (10 C.F.R. §51.92(a)): (1) there are substantial changes in the
proposed action that are relevant to environmental concerns; or (2) there are
significant new circumstances or information relevant to environmental concerns
that bear on the proposed action or its impacts. Here, the Intervenors fail to
provide evidence or argument to suggest that the DNRPA calls into question
any of the environmental conclusions in the FEIS. Absent any indication that the
DNRPA will result in a significantly new potential impact not considered in the
FEIS, supplementation is not required.*

IV. CONCLUSION

For the foregoing reasons, I find — with the concurrence of Special Assistants
Dr. Richard Cole and Dr. Robin Brett — that HRI and the NRC Staff have
demonstrated by a preponderance of the evidence that the Intervenors’ challenges
relating to the adequacy of the FEIS do not provide a basis for invalidating HRI’s

39 Whether the SEP ever will be built appears, on this record, to remain conjectural (LBP-04-23, 60
NRC at 452).

4OHRI persuasively argues that the DNRPA does not implicate a substantial NEPA-related concern
in any event. The issue to be determined under the DNRPA, states HRI, is whether the sites on which
HRI proposes to conduct NRC-licensed mining operations are in ‘‘Indian country’” (HRI’s Response
at 47). Although resolution of this issue may affect HRI's ability to mine, it does not touch on a
significant environmental concern relating to the impact of its proposed mining operations. Rather,
HRI states that this issue is analogous to the requirement that HRI obtain EPA underground injection
control permits and aquifer exemptions prior to commencing operations. Although federal permits
and exemptions must be mentioned in the FEIS (10 C.F.R. §§ 51.90 and 51.71(c)), the absence of such
mention does not perforce render the FEIS invalid. See HRI's Response at 46-47; cf. FEIS at A-5
(whether an agency has authority to grant a permit ‘‘has a strong bearing on the issuance of necessary
permits and the operation of HRI’s proposed project, [but it] has little bearing on the identification
and evaluation of environmental impacts and mitigative measures in the FEIS’”); LBP-06-1, 63 NRC
at 71 n.29 (“‘[P]ursuant to the terms of its license, HRI will be required to ensure its operations do not
run afoul of [the DNRPA] prior to commencing operations. See LC 9.14.”%).
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license to perform ISL uranium mining operations at Section 17, Unit 1, and
Crownpoint.

Pursuant to 10 C.F.R. §§2.786(b) and 2.1253, a party wishing to challenge
this Decision before the Commission must file a petition for review within 15
days after service of this Decision. Any other party to this proceeding may,
within 10 days after service of a petition for review, file an answer supporting
or opposing Commission review (id. § 2.786(b)(3)). The filing of a petition for
review is mandatory for a party seeking to exhaust its administrative remedies
before seeking judicial review (id. §§2.786(b)(1) and 2.1253). If no party files a
petition for review of this Decision, and if the Commission does not sua sponte
review it, this Decision constitutes the final action of the Commission 30 days
after its issuance (id. § 2.1251(a)).

It is so ORDERED.

BY THE PRESIDING OFFICER*

E. Roy Hawkens
ADMINISTRATIVE JUDGE

Rockville, Maryland
August 21, 2006

41 Copies of this Final Partial Initial Decision were sent this date by Internet e-mail transmission to
counsel for: (1) HRI, (2) the Intervenors, and (3) the NRC Staff.
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Cite as 64 NRC 107 (2006) CLI-06-23

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Dale E. Klein, Chairman
Edward McGaffigan, Jr.
Jeffrey S. Merrifield
Gregory B. Jaczko
Peter B. Lyons

In the Matter of Docket No. 72-26-ISFSI

PACIFIC GAS AND ELECTRIC

COMPANY
(Diablo Canyon Power Plant Independent
Spent Fuel Storage Installation) September 6, 2006

EQUITABLE RELIEF

A factual situation where there is ongoing construction of an independent spent
fuel storage installation, but no loading of spent fuel, causes no imminent or
irreparable harm justifying immediate Commission action. Such harm is the sine
qua non of the kind of equitable relief sought.

MEMORANDUM AND ORDER

This proceeding stems from an application by Pacific Gas and Electric Com-
pany (PG&E) to operate an independent spent fuel storage installation (ISFSI)
at the site of its two Diablo Canyon nuclear power plants in California. Before
us today is a ‘“Motion by San Luis Obispo Mothers for Peace, Sierra Club, and
Peg Pinard for Declaratory and Injunctive Relief with Respect to Diablo Canyon
ISEST”’ (July 5, 2006) (*‘SLOMFP motion’’). The motion is an offshoot of a recent
judicial decision, San Luis Obispo Mothers for Peace v. NRC, 449 F.3d 1016 (9th
Cir. 2006), finding our *‘categorical refusal to consider the environmental effects
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of a terrorist attack’” unreasonable under the National Environmental Policy Act
(NEPA).! The court remanded the NEPA-terrorism question to the Commission
for ““further proceedings consistent with this opinion.’’?

The SLOMEFP motion seeks three forms of relief. First, it asks us to declare
“invalid”’ PG&E’s already-granted ISFSI license.? Second, it asks us to declare
that PG&E proceeds with ISFSI construction ‘‘at the risk’’ that the NEPA-based
judicial remand may result in denying the license or in changes in *‘the design and
construction of the ISFSI.”’# And, third, the motion asks for a Commission order
“‘enjoining’’ PG&E from loading spent fuel into the ISFSI pending completion
of an Environmental Impact Statement discussing the environmental impacts of a
terrorist attack.> We deny the motion as unnecessary and premature.

As the SLOMFP motion acknowledges, the court of appeals has not yet issued
its “‘mandate’’ formally returning the ISFSI proceeding to the Commission.® So
the court-ordered ‘‘remand’’ proceeding has not yet begun. Nor did the court
impose any interim remedy, direct the Commission to impose one, or specify
the procedures the Commission must follow on remand. On the contrary, the
court gave the Commission maximum procedural leeway. The court stated that
it was not ‘‘circumscribing the procedures that the NRC must employ,”” and that
“‘[t]here remain . . . a wide variety of actions [the NRC] may take on remand.””’

In the meantime, the Supreme Court has extended (by 30 days) the August 31
deadline for asking the Court to review the Ninth Circuit decision. Moreover,
while PG&E has continued construction of the ISFSI, it has stated publicly that it
will not be ready to use the ISFSI to store spent fuel ‘‘until at least November,
2007.’8

In these circumstances, notwithstanding SLOMFP’s motion, we see no urgent
reason to consider now the validity of PG&E’s ISFSI license and PG&E’s right
to load spent fuel into its ISFSI. Neither issue has practical significance until late
in 2007 at the earliest.” As for SLOMFP’s request that we ‘‘declare’’ that PG&E
is going forward with construction at its own risk, PG&E itself has already said

1449 F.3d at 1028.

21d. at 1035.

3 See SLOMFP Motion at 9.

41d. at 9-10.

S1d. at 10.

61d. at 2. See Fed. R. App. P. 41(b).

7 San Luis Obispo Mothers for Peace v. NRC, 449 F.3d at 1035.

8 See Answer of Pacific Gas and Electric Company to Motion for Declaratory and Injunctive Relief
(““PG&E Answer’’) (July 17, 2006) at 15.

9 As a legal matter, PG&E does not need an NRC license for construction activity; no one argues
otherwise. See generally Nuclear Fuel Services, Inc. (Erwin, Tennessee), CLI-03-3, 57 NRC 239,
246-50 (2003).
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as much: it fully acknowledges that continuing to construct the ISFSI comes “‘at
its own financial risk.”’'® Thus, in light of PG&E’s acknowledgment, there is no
controversy as to who bears the financial risk of going forward with construction
of the ISFSIL.

The long and short of this matter is that there remains well more than a year
before PG&E will be in position to use its ISFSI license to load radioactive spent
fuel. In the interval, further judicial review or further administrative review,
or both, may take place. And, as litigation moves forward or terminates, the
‘‘equities’’ that traditionally govern stays or injunctive relief may change.'! The
Commission can decide later, if necessary, whether it is appropriate or necessary
to prohibit or postpone loading spent fuel into the Diablo Canyon ISFSI. But the
current state of affairs — ongoing construction but no loading of spent fuel —
causes no imminent or irreparable harm justifying immediate Commission action.
Such harm is the sine qua non of the kind of equitable relief SLOMFP seeks.'?

For these reasons, the Commission denies SLOMFP’s motion for declaratory
and injunctive relief.

IT IS SO ORDERED.

For the Commission

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 6th day of September 2006.

Commissioner Gregory B. Jaczko Respectfully Dissents

I dissent from this Order because, as I have stated in the recent past, the NEPA
terrorism issue is a significant matter that needs resolution. I believe the agency
should conduct a review of the impacts of terrorist attacks on nuclear facilities
as part of a NEPA analysis. More importantly, I believe continuing to refuse to
consider the environmental effects of terrorist attacks will subject the agency to
unnecessary judicial challenges. Thus, I am fully supportive of all efforts to give
this matter the thorough and deliberate review warranted.

10See PG&E Answer at 18.

1 See generally Entergy Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power Station),
CLI-06-8, 63 NRC 235, 237-38 & nn. 4-7 (2006).

12 See id. at 237.
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In addition, I believe that the current uncertainty surrounding the impact of this
issue may lead to unnecessary confusion in the review of new reactor licenses.
To eliminate this uncertainty, the agency should expeditiously develop a process
to review terrorism issues as part of a NEPA analysis consistent with the recent
Ninth Circuit decision. This particular case presents a timely opportunity for
the Commission to resolve these matters, providing clarity and certainty for the
potential increase in licensing reviews the Commission may conduct in the next
few years.
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LICENSE RENEWAL: SCOPE OF HEALTH AND SAFETY REVIEW

The scope of our 10 C.F.R. Part 54 safety review is limited to ‘‘those potential
detrimental effects of aging that are not routinely addressed by ongoing regulatory
oversight programs’’; a license renewal review does not revisit the full panoply
of issues considered during review of an initial license application.

LICENSE RENEWAL: SCOPE OF HEALTH AND SAFETY REVIEW
(AGING MANAGEMENT)

Renewal applicants must demonstrate that they will adequately manage the
detrimental effects of aging for all important components and structures, with
attention, for example, to ‘‘[a]dverse aging effects [resulting] from [potential]
metal fatigue, erosion, corrosion, thermal and radiation embrittlement, microbi-
ologically induced effects, creep, and shrinkage,”” which ‘‘can affect a number
of reactor and auxiliary systems, including the reactor vessel, the reactor coolant
system pressure boundary, steam generators, electrical cables, the pressurizer,
heat exchangers, and the spent fuel pool.”
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LICENSE RENEWAL: SCOPE OF HEALTH AND SAFETY REVIEW
(TIME-LIMITED AGING ANALYSIS)

To the extent that any health and safety analyses performed during the initial
licensing process were limited to the initial 40-year license period, the applicant
must show that it has reassessed these ‘‘time-limited aging analyses’’ and that
these analyses remain valid for the period of extended operation.

LICENSE RENEWAL: SCOPE OF HEALTH AND SAFETY REVIEW
(CURRENT LICENSING BASIS, REGULATORY OVERSIGHT
PROCESS)

Review of a license renewal application does not reopen issues relating to a
plant’s current licensing basis, or any other issues that are subject to routine and
ongoing regulatory oversight and enforcement.

LICENSE RENEWAL: SCOPE OF ENVIRONMENTAL REVIEW

A Part 51 license renewal environmental review has both a generic component
and a plant-specific component. In a generic environmental impact statement, the
NRC has already considered certain environmental issues common to all (or to a
certain category of) reactors. These issues are designated ‘‘Category 1°’ issues,
and include such matters as onsite land use, noise, bird collisions with cooling
towers, and onsite spent fuel storage. The site-specific environmental review does
not routinely reconsider Category 1 issues, but requires applicants (and ultimately
the NRC Staff) to assess certain site-specific, ‘‘Category 2’’ issues.

LICENSE RENEWAL: SCOPE OF ENVIRONMENTAL REVIEW

We have tailored our Part 51 environmental review requirements to provide an
efficient and focused renewal-specific review, rather than duplicating the review
required for an initial license.

INTERVENTION PETITIONS

To intervene in a Commission proceeding, including a license renewal pro-
ceeding, a person must file a petition for leave to intervene. In accordance with
10 C.F.R. §2.309(a), this petition must demonstrate standing under 10 C.F.R.
§ 2.309(d), and must proffer at least one admissible contention as required by 10
C.F.R. §2.309(H)(1)(i)-(vi).
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CONTENTIONS: ADMISSIBILITY

The requirements for admissibility set out in 10 C.F.R. §2.309(f)(1)(i)-(vi)
are ‘‘strict by design,”” and we will reject any contention that does not satisfy
these requirements. Our rules require ‘‘a clear statement as to the basis for the
contentions and the submission of . . . supporting information and references
to specific documents and sources that establish the validity of the contention.”’
‘“Mere ‘notice pleading’ does not suffice.”” Contentions must fall within the scope
of the proceeding — here, license renewal — in which intervention is sought.

APPEALS: INTERVENTION RULINGS

Under our rules, where (as here) the NRC Staff or the license applicant argues
that the Board ought to have rejected all contentions, an appeal lies. An appeal
also lies where (as here) a potential intervenor claims that the Board wrongly
rejected all contentions.

APPEALS: INTERLOCUTORY REVIEW

We have discretion to grant interlocutory review at the request of a party
in limited circumstances. However, ‘‘[t]he Commission’s longstanding general
policy disfavors interlocutory review.”” We recognize ‘‘an exception where
the disputed ruling threatens the aggrieved party with serious, immediate, and
irreparable harm or where it will have a ‘pervasive or unusual’ effect on the
proceedings below.”” We grant review under the ‘‘pervasive and unusual’’ effect
standard ‘‘only in extraordinary circumstances.’’

LICENSING BOARD DECISIONS: STANDARD OF REVIEW

We give ‘‘substantial deference’’ to our boards’ determinations on threshold
issues, such as standing and contention admissibility. We regularly affirm ‘‘Board
decisions on the admissibility of contentions where the appellant ‘points to no
error of law or abuse of discretion.” ”’

CONTENTIONS: NEW ON APPEAL

An (in effect) rewritten cumulative usage factor contention converted that
contention into an impermissible new contention. Also, as formulated on appeal,
another contention — ‘‘demanding an updated interconnection agreement’’
did not match any of the three pieces that formed the original proposed contention.
A person cannot raise new contentions for the first time on appeal to the Com-
mission.
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REGULATIONS: INTERPRETATION

Section 50.55a(a)(3) expressly states that authorization from the Director of the
NRC’s Office of Nuclear Reactor Regulation is required only when *‘alternatives’’
to the established requirements in subsections (c), (d), (e), (), (g), and (h) are used.
Since the Applicant’s change in cumulative usage factor is ‘‘already endorsed’’
by subsection (g), the approval requirements of subsection (a)(3) do not apply.

REGULATIONS: INTERPRETATION

Section 2.311 is not applicable to the Board’s refusal to supplement the basis
of a contention or to add new contentions because the section applies only where
a board decision rules on a request for hearing, petition to intervene, or selection
of hearing procedures. It does not authorize appeals from an order refusing to
supplement an admitted contention.

REVIEW: INTERLOCUTORY

For a viable petition for review where a decision was not a final decision on
the merits, the petitioner needed to make a case for interlocutory review under
section 2.341(f). Under section 2.341(f), a petitioner must show that the issue for
which interlocutory review is sought: ‘(i) [t]hreatens the party adversely affected
by it with immediate and serious irreparable impact which, as a practical matter,
could not be alleviated through a petition for review of the presiding officer’s
final decision; or (ii) [a]ffects the basic structure of the proceeding in a pervasive
or unusual manner.”’

MEMORANDUM AND ORDER

In this Memorandum and Order, we consider appeals of two Atomic Safety
and Licensing Board decisions: LBP-06-7 and LBP-06-11. Both concern an
application filed by AmerGen Energy Company, LLC (‘‘AmerGen’’) for renewal
of its operating license for its Oyster Creek Nuclear Generating Station (‘‘Oyster
Creek’’). The appeals come to us in a rather complicated procedural posture.

In LBP-06-7,' the Board considered proposed contentions contained in two
petitions to intervene filed in this operating license renewal proceeding. The
New Jersey Department of Environmental Protection (‘‘New Jersey’’) filed one

163 NRC 188 (2006).
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petition,” and the Nuclear Information and Resource Service (NIRS), Jersey
Shore Nuclear Watch, Inc., Grandmothers, Mothers and More for Energy Safety,
New Jersey Public Interest Research Group, New Jersey Sierra Club, and New
Jersey Environmental Federation (collectively, ‘‘Citizens’’?) filed the second.*
The Board found that New Jersey failed to submit an admissible contention, and
denied New Jersey’s petition.> The Board granted Citizens’ petition, finding that
a narrowed version of its proposed contention was admissible.°

New Jersey has appealed, seeking to revive its three contentions. The first
of New Jersey’s contentions maintains that the National Environmental Policy
Act (NEPA) requires the NRC to consider the consequences of a terrorist attack
on Oyster Creek, as well as appropriate severe accident mitigation alternatives.
In connection with its ‘“NEPA-terrorism’’ contention, New Jersey has asked
us to consider a recent Ninth Circuit decision, holding that the NRC cannot
categorically refuse to perform a NEPA-terrorism review.” Also, the Supreme
Court has extended (by 30 days) the August 31 deadline for asking the Court to
review the Ninth Circuit decision. As a result of these factors, we postpone our
consideration of New Jersey’s NEPA-terrorism arguments for now. As for New
Jersey’s other two contentions, we find the reasons given by the Board for their
rejection persuasive, and affirm the Board’s decision for these reasons and for the
reasons we give below.

AmerGen and the NRC Staff have also appealed, seeking to eliminate Citizens’
single contention. Events have interposed themselves here as well. In response
to AmerGen’s motion® to dismiss Citizens’ proposed contention as moot,” the
Board found the contention indeed moot (based upon the Board’s interpretation
of commitments made by AmerGen), and therefore subject to dismissal.!® The
Board refrained from issuing an order of dismissal for 20 days to allow Citizens

2Request for Hearing and Petition for Leave To Intervene per 10 CFR 2 — AmerGen Oyster
Creek Nuclear Generating Station License Renewal Application — (Docket 50-219) (‘‘New Jersey
Petition’”) (Nov. 14, 2005).

3 The Board referred to these groups collectively as <“NIRS.”” The groups now identify themselves
collectively as “‘Citizens’’ (Citizens’ Brief in Opposition to Appeal from LBP-06-07 (*‘Citizens’
Appeal’’) passim (Mar. 24, 2006)), and we will use this designation here.

4 Request for Hearing and Petition To Intervene (‘‘Citizens’ Petition’”) (Nov. 14, 2005).

> LBP-06-7, 63 NRC at 194, 211.

61d. at 194, 217, 225-26.

7New Jersey Department of Environmental Protection’s Notice of Pertinent New Case Law Affecting
Appeal and Request for Its Consideration (June 12, 2006), citing San Luis Obispo Mothers for Peace
v. NRC, 449 F.3d 1016 (9th Cir. 2006).

8 AmerGen’s Motions To Dismiss Drywell Contention as Moot and To Suspend Mandatory Disclo-
sures (‘‘AmerGen Motion To Dismiss’’) (Apr. 25, 2006).

9 LBP-06-16, 63 NRC 737 (2006).

1074, at 739, 744.
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the opportunity to file a new contention, with specific challenges regarding the
new information.!! Citizens did file a new contention,'?> accompanied by a motion
seeking leave to supplement!? this filing to incorporate another newly docketed
AmerGen commitment regarding its drywell liner aging management program.'
In response to this motion for leave to supplement, the Board permitted the parties
to make certain limited new filings.'> Citizens made its initial filing,'® AmerGen'’
and the NRC Staff'® filed their answers, and Citizens responded to the answers.!”
As a result of these developments, it is premature, and may ultimately prove
unnecessary, to decide AmerGen’s and the NRC Staff’s appeals of LBP-06-7.

In LBP-06-11,% the Board denied Citizens’ motion for leave either to add
two contentions or to supplement the basis of its original contention.?! Citizens
filed an ‘‘appeal’’?? of this decision with the Commission simultaneously with a
motion for reconsideration? before the Board; in its appeal, Citizens indicated
that its brief on the motion for reconsideration before the Board also serves as the
supporting brief for its appeal. The Board has since issued a decision denying

i

12[Citizens’] Petition To Add a New Contention (June 23, 2006).

13 Citizens’] Motion for Leave To Supplement the Petition (June 23, 2006).

14 Summary of Commitments, Enclosure 2 to Supplemental Information Related to the Aging
Management Program for the Oyster Creek Drywell Shell, Associated with AmerGen’s License
Renewal Application (TAC No. MC7624) (June 20, 2006), ADAMS Accession No. ML061740573.

15 Order (Granting NIRS’s [Citizens’] Motion for Leave To Submit a Supplement to Its Petition)
(July 5, 2006). Per the Board’s order, AmerGen and the NRC Staff had 25 days to answer, and
Citizens then had 7 days to reply to the answers. Id. at 4.

16 Citizens’] Supplement to Petition To Add a New Contention; Preliminary Statement (July 25,
2006).

17 AmerGen’s Answer to Citizens’ Petition To Add a New Contention and Supplement Thereto
(Aug. 11, 2006).

I8NRC Staff Answer to Petition To Add a New Contention and Petition Supplement (Aug. 21,
2006).

19 Citizens’ Reply to AmerGen’s Answer to the Petition To Add a New Contention and Supplement
Thereto (Aug. 18, 2006); Citizens’ Reply to NRC Staff’s Answer to the Petition To Add a New
Contention and Supplement Thereto (Aug. 29, 2006).

2063 NRC 391 (2006).

2 Motion for Leave To Add Contentions or Supplement the Basis of the Current Contention
(Citizens’ Contention Motion’”) (Feb. 7, 2006).

22 Citizens’ Notice of Appeal (‘‘Citizens’ Notice’”) (Apr. 6, 2006).

23 Motion for Reconsideration of Motion To Add New Contentions or Supplement the Basis of the
Current Contention and Leave To File Such a Motion (‘‘Citizens’ Reconsideration Brief””) (Apr. 6,
2006).
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Citizens’ motion for reconsideration, finding that Citizens had not satisfied the
requirements for seeking reconsideration.*

We find that an ‘‘appeal’” of LBP-06-11 does not lie under our regulations,
and we deny any implicit petition for review of LBP-06-11 arguably contained
in Citizens’ appeal. Citizens’ appeal includes no justification for granting what,
under our regulations, could only be considered a petition for interlocutory review.

I. BACKGROUND

A. Regulatory Overview
1. License Renewal Rules

As part of the NRC’s review in a license renewal proceeding, the NRC Staff
conducts a health and safety review under 10 C.F.R. Part 54, and an environmental
review under 10 C.F.R. Part 51.

The scope of the health and safety review is limited to ‘‘those potential detri-
mental effects of aging that are not routinely addressed by ongoing regulatory
oversight programs’’; a license renewal review does not revisit the full panoply
of issues considered during review of an initial license application.?’> Renewal
applicants must demonstrate that they will adequately manage the detrimental
effects of aging for all important components and structures,’® with attention,
for example, to ‘‘[a]dverse aging effects [resulting] from [potential] metal fa-
tigue, erosion, corrosion, thermal and radiation embrittlement, microbiologically
induced effects, creep, and shrinkage,”’?” which ‘‘can affect a number of reactor
and auxiliary systems, including the reactor vessel, the reactor coolant system
pressure boundary, steam generators, electrical cables, the pressurizer, heat ex-
changers, and the spent fuel pool.”’?® Further, to the extent that any health and
safety analyses performed during the initial licensing process were limited to the
initial 40-year license period, the applicant must show that it has reassessed these
“‘time-limited aging analyses’’ and that these analyses remain valid for the period
of extended operation.?” However, review of a license renewal application does

2 Memorandum and Order (Denying [Citizens’] Motion for Reconsideration) (Apr. 27, 2006)
(unpublished) (‘‘Reconsideration Decision’’).

2 Florida Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4), CLI-01-17,
54 NRC 3, 7,9 (2001).

2074, at 8, citing 10 C.F.R. § 54.21(a) and Final Rule: ‘‘Nuclear Power Plant License Renewal;
Revisions,”” 60 Fed. Reg. 22,461, 22,462, 22,463 (May 8, 1995).

2T Turkey Point, CLI-01-17, 54 NRC at 7.

281d. at 7-8.

2 Id. at 8, citing 60 Fed. Reg. at 22,480, 10 C.E.R. §§ 54.21(c), 54.29(a)(2).
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not reopen issues relating to a plant’s current licensing basis, or any other issues
that are subject to routine and ongoing regulatory oversight and enforcement.*

A Part 51 license renewal environmental review has both a generic component
and a plant-specific component.?! In a generic environmental impact statement,
the NRC has already considered certain environmental issues common to all (or to
a certain category of) reactors. These issues are designated ‘‘Category 1°’ issues,
and include such matters as onsite land use, noise, bird collisions with cooling
towers, and onsite spent fuel storage.’? The site-specific environmental review
does not routinely reconsider Category 1 issues, but requires applicants (and
ultimately the NRC Staff) to assess certain site-specific, ‘‘Category 2’ issues.®
As with our Part 54 review, we have tailored our Part 51 environmental review
requirements to provide an efficient and focused renewal-specific review, rather
than duplicating the review required for an initial license.?*

2. Contention Pleading Rules

To intervene in a Commission proceeding, including a license renewal pro-
ceeding, a person must file a petition for leave to intervene. In accordance with
10 C.F.R. §2.309(a), this petition must demonstrate standing under 10 C.F.R.
§2.309(d), and must proffer at least one admissible contention as required by 10
C.F.R. § 2.309(f)(1)(1)-(vi). The requirements for admissibility set outin 10 C.F.R.
§2.309(f)(1)(i)-(vi) are ‘‘strict by design,”’3 and we will reject any contention
that does not satisfy these requirements. Our rules require ‘‘a clear statement as
to the basis for the contentions and the submission of . . . supporting information
and references to specific documents and sources that establish the validity of

30 Turkey Point, CLI-01-17, 54 NRC at 8-9.

31Jd. at 11-12. The generic component is contained in NUREG-1437, “‘Generic Environmental
Impact Statement for License Renewal of Nuclear Plants,”” Final Report, Vol. 1 (‘*°GEIS’’) (May
1996). The conclusions of the GEIS were ultimately codified in 10 C.F.R. Part 51. See Final Rule:
“‘Environmental Review for Renewal of Nuclear Power Plant Operating Licenses,”” 61 Fed. Reg.
66,537 (Dec. 18, 1996). The site-specific component is addressed in a Supplemental Environmental
Impact Statement (SEIS) to the GEIS, prepared by the NRC Staff.

3210 C.F.R. Part 51, Subpart A, Appendix B, Table B-1.

3 See 10 C.ER. §51.53(c)(3).

3 Turkey Point, CLI-01-17, 54 NRC at 11.

35 Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-01-24,
54 NRC 349, 358 (2001), petition for reconsideration denied, CLI-02-1, 55 NRC 1 (2002). See also
Exelon Generation Co., LLC (Early Site Permit for Clinton ESP Site), CLI-05-29, 62 NRC 801, 808
(2005), citing Millstone, CLI-01-24, 54 NRC at 358.
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the contention.”’3¢ ‘“Mere ‘notice pleading’ does not suffice.”’3” Contentions must
fall within the scope of the proceeding — here, license renewal — in which
intervention is sought.3

3. Appeals

Under our rules, where (as here) the NRC Staff or the license applicant
argues that the Board ought to have rejected all contentions, an appeal lies.*
An appeal also lies where (as here) a potential intervenor claims that the Board
wrongly rejected all contentions.*® Finally, in cases where an ‘‘appeal’” does
not lie, we have discretion to grant interlocutory review at the request of a
party in limited circumstances.*! However, ‘‘[tlhe Commission’s longstanding
general policy disfavors interlocutory review.”’*> We recognize ‘‘an exception
where the disputed ruling threatens the aggrieved party with serious, immediate,
and irreparable harm or where it will have a ‘pervasive or unusual’ effect on
the proceedings below.”’* We grant review under the ‘pervasive and unusual’’
effect standard ‘‘only in extraordinary circumstances.”’*

B. Board Decision in LBP-06-7

The Board found that both New Jersey* and Citizens*® had standing. The
Board rejected all of New Jersey’s proposed contentions,*’ and admitted Citizens’
one proposed contention, in a form narrowed by the Board.*® Judge Abram-
son dissented from that portion of the opinion admitting Citizens’ narrowed
contention.* Since we do not decide the appeals challenging the admission of

36 Arizona Public Service Co. (Palo Verde Nuclear Generating Station, Units 1, 2, and 3), CLI-91-12,
34 NRC 149, 155-56 (1991). Accord Clinton, CLI-05-29, 62 NRC at 808.
37 Clinton, CLI-05-29, 62 NRC at 808, citing Duke Energy Corp. (McGuire Nuclear Station, Units
and 2; Catawba Nuclear Station, Units 1 and 2), CLI-03-17, 58 NRC 419, 428 (2003).
38 See 10 C.F.R. §2.309(f)(1)(iii).
P10 CFR. §2.311(c).
4010 C.FR. §2.311(b).
4110 C.FR. §2.341(f).
42 Duke Energy Corp. (Catawba Nuclear Station, Units 1 and 2), CLI-04-6, 59 NRC 62, 70 (2004).
43 Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-01-1, 53 NRC 1,
5(2001).

“1d.

4 LBP-06-7, 63 NRC at 194.

4014, at 195.

47 See id. at 199-211.

4B See id. at 211-26.

4 Jd. at 228 n.39, 229-33.

—_
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Citizens’ contention today, we omit any discussion of the Board’s decision on
that topic. We also omit any discussion of the Board’s decision on New Jersey’s
NEPA-terrorism contention, since we also do not decide that today.

New Jersey’s second and third contentions are the two relevant here:

1. Second contention: In evaluating metal fatigue at Oyster Creek, Amer-
Gen must use a 0.8 ‘“‘cumulative usage factor’’>° rather than the less restrictive
1.0 factor AmerGen used in its license renewal application;*! and

2. Third contention: A contractual arrangement between AmerGen and
FirstEnergy>? does not provide adequate assurance that combustion engines
Oyster Creek relies on for backup power will continue to operate, will comply
with AmerGen’s aging management plan, or will meet regulatory requirements
should a corrective action plan ever be required.*

With respect to these two contentions, the Board held that controlling NRC
regulations and industry standards render AmerGen’s 1.0 ‘‘cumulative usage
factor’” permissible on its face,* and that New Jersey had raised no specific,
nonspeculative flaws in the AmerGen-FirstEnergy contractual arrangement on
backup power.>

C. Board Decision in LBP-06-11

The Board denied Citizens’ motion to add two new corrosion contentions
or to supplement the basis of its originally proposed contention.’® The Board
based its decision on findings that the allegedly new information that prompted
Citizens’ motion was not, in fact, new, and that, even had the information been
new, it did not satisfy our contention admissibility standards.”” Citizens sought
reconsideration, but the Board denied Citizens’ motion.”®

30The cumulative usage factor ““assists in describing the level of a component’s cumulative fatigue
damage — that is, damage caused by the repeated stresses of operating load cycles during the
component’s operating life.”” LBP-06-7, 63 NRC at 204 n.11.

51 See New Jersey Petition at 6-9 (unnumbered).

32 FirstEnergy is the owner/operator of the Forked River Combustion Turbines, which provide
backup power to Oyster Creek. See LBP-06-7, 63 NRC at 207.

33 See New Jersey Petition at 9-11 (unnumbered).

54 See id. at 204-07.

55 See id. at 207-11.

S6LBP-06-11, 63 NRC at 393, 402.

571d. at 396.

38 Reconsideration Decision at 3-10.
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II. ANALYSIS

A. New Jersey Appeal of LBP-06-7

We give ‘‘substantial deference’’ to our boards’ determinations on threshold
issues, such as standing and contention admissibility.”® We regularly affirm
‘‘Board decisions on the admissibility of contentions where the appellant ‘points
to no error of law or abuse of discretion.” ”’%* We find no error of law or abuse
of discretion with respect to the portions of New Jersey’s appeal of LBP-06-7
under consideration here (New Jersey’s second and third contentions): the Board
thoroughly analyzed the issues, the arguments, and the underlying supporting
facts and expert opinions. We do not reiterate the Board’s reasoning in full below,
but focus instead on certain questions raised in the appellate briefs.

1. Second Contention: Cumulative Usage Factor

In its license renewal application, AmerGen employs a cumulative usage factor
(one measure of the damage caused by the repeated stresses of operating load
cycles) of 1.0.9! This is less stringent than the 0.8 factor in place when the reactor
was built.®> New Jersey argues that the more stringent 0.8 factor, rather than the
1.0 factor, should have been used in the license renewal application.

On appeal, New Jersey concedes that under NRC rules AmerGen may update
its current licensing basis to a new cumulative usage factor, but argues that
AmerGen has not complied with or completed the process it must follow to
effectuate the update.®* Docketing a commitment with NRC Staff to update the
current licensing basis to the 1.0 factor, as AmerGen has done, is insufficient,
according to New Jersey. Moreover, New Jersey says, employing a cumulative
usage factor of 1.0, instead of 0.8, results in a 25% increase in permitted metal
fatigue, which significantly reduces the margin of safety at Oyster Creek. New
Jersey asserts that NRC rules require the Director of the NRC’s Office of Nuclear

9 See, e.g., Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-99-10,
49 NRC 318, 324 (1999); Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1),
ALAB-855, 24 NRC 792, 795 (1986).

80 USEC Inc. (American Centrifuge Plant), CLI-06-9, 63 NRC 433, 439 n.32 (2006), citing Dominion
Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-04-36, 60 NRC
631, 637 (2004). Accord Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation),
CLI-00-21, 52 NRC 261, 265 (2000).

61 LBP-06-7, 63 NRC at 204 n.11.

62 1d. at 204, 206.

63 New Jersey Appeal at 24-25. See 10 C.F.R. § 50.55a.
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Reactor Regulation (NRR) to evaluate this reduction in the margin of safety® and
that AmerGen should use the 0.8 factor until the Director has approved a different
factor. For these reasons, New Jersey argues that the Board erred in refusing to
admit the proposed cumulative usage factor contention.

We agree with AmerGen that on appeal New Jersey (in effect) has rewritten
its proposed contention, converting it into an impermissible new contention.%
New Jersey’s new contention on appeal focuses on the question of NRR approval.
But New Jersey’s original proposed contention said nothing about any alleged
failure to seek NRR approval of the change in the cumulative usage factor.
Additionally, as AmerGen argues, New Jersey misconstrues the pertinent NRC
rule — 10 C.F.R. § 50.55a(a)(3). Contrary to New Jersey’s interpretation, section
50.55a(a)(3) expressly states that authorization from the NRR Director is required
only when ‘‘alternatives’’ to the established requirements in subsections (c), (d),
(e), (), (g), and (h) are used. As NRC Staff puts it, “‘no . . . approval is required
where the updated version of the Code has already been endorsed by Commission
regulation.’’® That is the case here. As the Board pointed out, ‘‘[u]tilizing a
[cumulative usage factor] of 1.0 is permitted under the current, relevant portion
of the ASME [American Society of Mechanical Engineers] Code . . . . Moreover,
that portion of the Code is specifically referenced in, and endorsed by, 10
C.F.R. §50.55a(g)(4).”’%” Since AmerGen’s change in cumulative usage factor is
“‘already endorsed’’ by subsection (g), the approval requirements of subsection
(a)(3) do not apply. New Jersey’s argument thus fails.

Further, in recasting its contention on appeal and arguing only on the basis
of that rewritten version, New Jersey does not controvert the Board’s decision
rejecting the originally proposed version of this contention as ‘‘unsupported as a
matter of law or fact.”’®® We reject the new, rewritten proposed contention, and
affirm the Board’s unchallenged rejection of the original proposed contention.

%4 New Jersey Appeal at 24-26.

5 See American Centrifuge Plant, CLI-06-10, 63 NRC at 458, citing Louisiana Energy Services,
L.P. (National Enrichment Facility), CLI-04-35, 60 NRC 619, 622-23 (2004), Private Fuel Storage,
CLI-04-22, 60 NRC at 140, Sequoyah Fuels Corp. (Gore, Oklahoma Site), CLI-04-2, 59 NRC 5, 8
n.18 (2004), and Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 and 2), CLI-99-4,
49 NRC 185, 194 (1999).

% NRC Staff’s Brief in Opposition to Appeal from LBP-06-07 (*‘NRC Staff Response’”) (Apr. 10,
2006) at 9.

67 LBP-06-7, 63 NRC at 206. As the Board notes, AmerGen’s License Renewal Application provides
for a cumulative usage factor of 1.0. Id. at 205.

68 See id. at 204-07.
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2. Third Contention: Backup Power

New Jersey also appeals the denial of one portion of its proposed contention
relating to the combustion turbines that provide backup power for Oyster Creek.
The contention had three components in its original formulation.%® The point New
Jersey appeals, which it characterizes as ‘‘included’” in its original proposed
contention, concerns AmerGen’s alleged failure to show the existence of an
“‘updated’” interconnection agreement requiring FirstEnergy to comply with
AmerGen’s aging management plan. New Jersey argues that 10 C.F.R. § 54.21(c),
which requires an applicant for a license renewal to ‘‘demonstrate that . . . (iii)
[tThe effects of aging on the intended function(s) will be adequately managed for
the period of extended operation,”’” requires evidence of a contractual obligation
to comply with the aging management plan where the alternate power source is
not owned and operated by the renewal applicant.”!

We agree with AmerGen that, as formulated in New Jersey’s appeal, the
proposed contention — demanding an updated interconnection agreement — does
not match any of the three pieces that formed its original proposed contention.
Neither New Jersey’s petition as a whole nor the proposed contention as originally

%9 New J ersey Petition at 7 (unnumbered).

7910 C.F.R. § 54.21(c)(1)(iid).

7 New Jersey argues that the Board erred in finding this proposed contention inadmissible for failure
to provide supporting documentation. New Jersey maintains that an updated interconnection agreement
has not been finalized and therefore does not exist, and that copies of the current interconnection
agreement are considered by AmerGen to be confidential and proprietary and have not been made
available. According to New Jersey, the NRC Staff failed to alert the Board to the existence of this
confidential, proprietary interconnection agreement, and this deprived the Board of options it would
otherwise have had — namely, rejecting, as impossible, the NRC Staff’s effort to impose an obligation
on New Jersey to have produced the document in order to support its proposed contention; reviewing
the document itself in camera; or issuing a protective order so that New Jersey could have access to
the document. New Jersey protests the ‘‘unfairness’” of requiring it to cite to or produce a document
when it cannot use the Commission’s discovery processes unless and until it is allowed to intervene
as a party to the proceeding. In response, AmerGen points out that the Commission’s hearing notice
clearly placed the responsibility for requesting documents, and for contacting the applicant to discuss
the need for a protective order with respect to any document, on petitioners. 70 Fed. Reg. 54,585,
54,586 n.1 (Sept. 15, 2005). AmerGen asserts that, to its knowledge, New Jersey made no such request
at any time during the contention filing period. We agree with AmerGen that the onus of obtaining
supporting documentation was on New Jersey, and further, that appropriate mechanisms were in place
to enable New Jersey to obtain copies of documents necessary to support its proposed contentions.
See American Centrifuge Plant, CLI-06-10, 63 NRC at 460 (‘‘Under longstanding agency precedent,
petitioners or intervenors may request and, where appropriate, obtain — under protective order other
measures — information withheld from the general public for proprietary or security reasons’’). New
Jersey never requested the documents.
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formulated made any reference to an ‘‘updated interconnection agreement.’’”?
New Jersey cannot raise new contentions for the first time on appeal to the
Commission.”> We note in any event that AmerGen has made a commitment —
which it acknowledges is binding — to ensure adherence to its aging management
programs.’

Again, by rewriting its proposed contention to convert it into an impermissible
new contention and arguing on appeal solely for the new version, New Jersey
fails to challenge the Board’s rejection of its originally proposed contention. We
agree with the Board, for the reasons it gives, that the proposed contention, as
originally formulated, lacked factual or expert support, lacked an adequate basis,
and did not demonstrate ‘‘a genuine issue of material fact or law.”’”> As the
NRC Staff argues, New Jersey’s proposed contention regarding the combustion
turbines ‘‘fails to reference any factual grounds for disagreement with the aging
management plan or AmerGen’s assertions about its implementation.”’7

We reject the new proposed contention and affirm the Board’s finding in LBP-
06-7 that New Jersey’s originally proposed contention regarding the combustion
turbines was inadmissible.

B. Citizens’ Appeal of LBP-06-11

In LBP-06-11, the Board rejected a motion to supplement the basis of Citi-
zens’ original contention (on corrosion of the drywell liner) or to add two new

72 The original proposed contention read:
It is [New Jersey’s] contention that th[e] arrangement [between FirstEnergy and AmerGen]
will NOT assure that:

1. First Energy [sic] will continue to operate the combustion turbines during the proposed
extended period of operation at Oyster Creek.

2. The combustion turbines will be maintained, inspected and tested in accordance with
AmerGen’s aging management plan that, when developed, will become part of the
license renewal commitments. There will be a reliance on a competitor to manage and
perform this work with little opportunity for AmerGen to oversee any of it.

3. Alldeficiencies encountered by First Energy [sic] in the course of operating, maintaining,
inspecting and testing the combustion turbines will be entered into a corrective action
program that meets the requirements of 10 CFR 50 Appendix B, Quality Assurance
Criteria for Nuclear Power Plants and Fuel Reprocessing Plants.

New Jersey Petition at 7 (unnumbered).

73 See note 62, supra.

74 AmerGen Opposition at 15, quoting from AmerGen’s Brief in Response to Order Directing
Supplemental Briefing on Hearing Requests at 9-10 (Jan. 17, 2006).

3LBP-06-7, 63 NRC at 209.

76NRC Staff Response at 11.
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contentions. Citizens asked to add certain *‘previously unavailable information’’”’
to support the initial contention; alternatively, Citizens asked to add two new con-
tentions, one ‘‘alleging that the proposed corrosion management of inaccessible
areas of the drywell liner is inadequate,’’”® and the second arguing that a ‘‘root
cause analysis’’ of the source of the corrosion must be performed.”

In its notice of appeal, Citizens states that it is appealing ‘‘[oJut of an
overabundance of caution, and in order to ensure that [the group’s] rights are
preserved.”’® As support for its ‘‘appeal,”’ Citizens attaches the same brief to its
notice that it filed in support of its (since denied) motion for reconsideration before
the Board.?! Neither the notice nor the brief includes any arguments in support of
an ‘‘appeal’’ (as opposed to a motion for reconsideration). While Citizens makes
passing reference to 10 C.F.R. §§ 2.311 and 2.341 in its notice, it ignores both the
requirements for an appeal under 10 C.F.R. §2.311, and the requirements for a
petition for (discretionary) Commission review under 10 C.F.R. § 2.341.

As the NRC Staff points out, section 2.311 is not applicable to the Board’s
refusal to supplement the basis of Citizens’ contention or to add new contentions
because the section applies only where a board decision rules on a request
for hearing, petition to intervene, or selection of hearing procedures. It does
not authorize appeals from an order like LBP-06-11 refusing to supplement an
admitted contention.

Although section 2.311 does not apply, 10 C.F.R. §2.341 — the section of
our regulations setting out procedures for petitions for Commission review —

77 Citizens maintained that the NRC Staff communicated certain ““conclusions’” during a conference
call regarding the Generic Aging Lessons Learned (GALL) Report. Citizens described these alleged
conclusions as decisions by the NRC Staff ‘‘that not only is corrosion of the drywell liner within
the scope of license renewal proceedings, but the sources of the water which is the root cause of
of this corrosion are also included.”” Citizens’ Contention Motion at 10. The Board found that this
information was ‘‘not new, not materially different from previously available information, and not
timely presented.”” LBP-06-11, 63 NRC at 402.

78 Citizens” Contention Motion at 10. Citizens argued “‘that the monitoring regime for inaccessible
areas of the drywell liner . . . must at least include ongoing, regular, direct measurements of the
thickness at all areas where corrosion could have occurred for the life of the plant and clear acceptance
criteria for the measurements.”” Id. at 11. The Board found that the information underlying this
new proposed contention was ‘‘neither new . . . nor materially different than information that was
previously available.”” LBP-06-11, 63 NRC at 397. The Board also found that the submission of the
new contention was untimely. /d. at 398.

79 Citizens’ Contention Motion at 10-11. In addition to the root cause analysis, Citizens argued
that AmerGen must ‘‘implement a verifiable program to eliminate leakage of water onto the drywell
liner.”” Id. at 13. Again, the Board found that the information underlying this new proposed contention
was ‘‘neither new . . . nor materially different from previously available information.”” LBP-06-11,
63 NRC at 400.

80 Citizens” Notice at 1.

81 Reconsideration Decision at 3-10.
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conceivably could. But Citizens makes none of the arguments required in a
petition for review in either its notice of appeal or its dual-duty ‘‘motion for
reconsideration’’ brief. For a viable petition for review — since LBP-06-11 is not
a final decision on the merits — Citizens needed to make a case for interlocutory
review under section 2.341(f).%? Under section 2.341(f), a petitioner must show
that the issue for which interlocutory review is sought: ‘(i) [t]hreatens the party
adversely affected by it with immediate and serious irreparable impact which,
as a practical matter, could not be alleviated through a petition for review of
the presiding officer’s final decision; or (ii) [a]ffects the basic structure of the
proceeding in a pervasive or unusual manner.’’8 Citizens asserts no immediate
and irreparable impact on itself and no pervasive effect on the litigation. Nor
is it obvious how Citizens could make such a showing, since it has already
successfully intervened in the proceeding on the drywell liner issue.®* In fact,
Citizens makes absolutely no showing (and no argument) to justify interlocutory
review. For these reasons, we decline to take up LBP-06-11 on interlocutory
review.

III. CONCLUSION

For the foregoing reasons and for the reasons given by the Board, we affirm
the Board’s decisions in LBP-06-7 with respect to New Jersey’s appeal of the
rejection of its second and third contentions only and deny review of LBP-06-11.
Decisions on New Jersey’s appeal of the rejection of its first contention and on
AmerGen’s and the NRC Staff’s appeals of LBP-06-7 are postponed until further
notice.

82 Section 2.341(b)(6) expressly prohibits granting review where a petitioner has simultaneously
filed for reconsideration before the Board: ‘‘A petition for review will not be granted as to issues
raised before the presiding officer on a pending motion for reconsideration.’” Citizens ought not have
filed a simultaneous appeal and petition for reconsideration. But that procedural problem is moot,
now that the Board has rejected Citizens’ reconsideration motion.

8310 C.F.R. §2.341(D(2).

84 See Private Fuel Storage, CLI-01-1, 53 NRC at 5 (‘“We have repeatedly held that refusal to
admit a contention, where the intervenor’s other contentions remain in litigation, does not constitute a
pervasive effect on the litigation calling for interlocutory review’’).
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IT IS SO ORDERED.

For the Commission

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 6th day of September 2006.

Commissioner Gregory B. Jaczko Respectfully Dissents, in Part

I dissent in this Order because the NEPA terrorism issue is a significant
matter that needs resolution. I believe the agency should conduct a review of the
impacts of terrorist attacks on nuclear facilities as part of a NEPA analysis. More
importantly, I believe continuing to refuse to consider the environmental effects
of terrorist attacks will subject the agency to unnecessary judicial challenges.
Thus, I am fully supportive of all efforts to give this matter the thorough and
deliberate review warranted.

In addition, I believe that the current uncertainty surrounding the impact of this
issue may lead to unnecessary confusion in the review of new reactor licenses. To
eliminate this uncertainty, the agency should expeditiously develop a process to
review terrorism issues as part of a NEPA analysis. This particular case presents a
timely opportunity for the Commission to resolve these matters, providing clarity
and certainty for the potential increase in licensing reviews the Commission may
conduct in the next few years.
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Cite as 64 NRC 128 (2006) CLI-06-25

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Dale E. Klein, Chairman
Edward McGaffigan, Jr.
Jeffrey S. Merrifield
Gregory B. Jaczko
Peter B. Lyons

In the Matter of Docket No. 30-36974-ML
(Materials License Application)

PA’INA HAWAIL LLC September 6, 2006

RULES OF PRACTICE: INTERLOCUTORY APPEALS

Appeals under 10 C.F.R. § 2.311(c) must be filed within 10 days of service of
the appealed order(s). 10 C.F.R. § 2.311(a).

Section 2.311 contemplates just one opportunity for license applicants to
appeal contention admissibility rulings — at the outset of a proceeding, within 10
days after a Board grants a petition to intervene, and only if the license applicant
argues the petition should have been ‘‘wholly denied.”’

MEMORANDUM AND ORDER

This adjudicatory proceeding stems from Pa’ina Hawaii, LLC’s (‘‘Pa’ina’’)
application for a materials license to construct and operate an industrial irradiator
adjacent to the Honolulu International Airport. On January 24 and March 24, 2006,
the Commission’s Atomic Safety and Licensing Board issued two orders which
admitted for litigation, respectively, two intertwined environmental contentions
and one closely related safety contention.! On July 3, 2006, Pa’ina filed the instant

'LBP-06-4, 63 NRC 99, 108-15 (2006); LBP-06-12, 63 NRC 403, 418-20 (2006).

128



appeal of the Board’s two orders, asserting that the Board erred in admitting the
three contentions and should instead have denied the petition to intervene in its
entirety.

Pa’ina filed its instant appeal pursuant to 10 C.F.R. § 2.311(c). Appeals under
that section must be filed within 10 days of service of the appealed order(s).
10 C.F.R. §2.311(a). Pa’ina filed its instant appeal on July 3d, several months
after the expiration of the 10-day filing periods for challenging the Board’s Jan-
vary 24th and March 24th orders. We therefore dismiss Pa’ina’s appeal as
untimely. Section 2.311 contemplates just one opportunity for license applicants
like Pa’ina to appeal contention admissibility rulings — at the outset of a
proceeding, within 10 days after a Board grants a petition to intervene, and only
if the license applicant argues the petition should have been ‘‘wholly denied.”’
That was not the case when Pa’ina filed an appeal earlier in this proceeding,? and
our rules give no right to appeal now. Pa’ina’s grievance must abide the Board’s
merits decision.

IT IS SO ORDERED.

For the Commission

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 6th day of September 2006.

2 See CLI-06-13, 63 NRC 508 (2006).
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Cite as 64 NRC 131 (2006) LBP-06-20

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Alex S. Karlin, Chairman
Dr. Richard E. Wardwell
Dr. Thomas S. Elleman

In the Matter of Docket No. 50-271-LR
(ASLBP No. 06-849-03-LR)

ENTERGY NUCLEAR VERMONT
YANKEE, LLC, and ENTERGY
NUCLEAR OPERATIONS, INC.
(Vermont Yankee Nuclear Power
Station) September 22, 2006

LICENSE RENEWAL: ENVIRONMENTAL REPORT (NEW AND
SIGNIFICANT INFORMATION REGARDING CATEGORY 1
MATTERS)

In construing 10 C.F.R. § 51.53(c)(3)(i) and (iv), the Commission has stated:
‘‘even where the GEIS has found that a particular impact applies generically (Cat-
egory 1), the applicant must still provide additional analysis in its Environmental
Report if new and significant information may bear on the applicability of the
Category 1 finding at its particular plant.”” Florida Power & Light Co. (Turkey
Point Nuclear Generating Plant, Units 3 and 4), CLI-01-17, 54 NRC 3, 11 (2001)
(emphasis added). Likewise, ‘‘the applicant must provide additional analysis of
even a Category 1 issue if new and significant information has surfaced.”” Duke
Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station,
Units 1 and 2), CLI-02-14, 55 NRC 278, 290 (2002).
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LICENSE RENEWAL: ENVIRONMENTAL IMPACT STATEMENTS
(NEW AND SIGNIFICANT INFORMATION REGARDING
CATEGORY 1 MATTERS)

When preparing the Supplemental EIS, the Staff must consider any significant
new information related to Category 1 issues. See 10 C.F.R. §§51.92(a)(2),
51.95(c)(3); Final Rule: ‘‘Environmental Review for Renewal of Nuclear Power
Plant Operating Licenses,”” 61 Fed. Reg. 28,467, 28,470 (June 5, 1996).

LICENSE RENEWAL: ENVIRONMENTAL IMPACT STATEMENTS
(NEW AND SIGNIFICANT INFORMATION REGARDING
CATEGORY 1 MATTERS)

The Commission has stated that the Staff’s final Supplemental EIS must take
account of public comments concerning new and significant information on Cate-
gory 1 findings. See Turkey Point, CLI-01-17, 54 NRC at 12; McGuire/Catawba,
CLI-02-14, 55 NRC at 290-91.

LICENSE RENEWAL: ENVIRONMENTAL REPORT
(LITIGABILITY OF FAILURE TO PROVIDE NEW AND
SIGNIFICANT INFORMATION REGARDING CATEGORY 1
MATTERS)

Even assuming that the petitioner’s information regarding the dangers of
high-density racking of spent fuel constitutes known ‘‘new and significant in-
formation,”” the Commission’s decision in Turkey Point, CLI-01-17, 54 NRC 3,
compels the Board to conclude that the failure of an applicant to include such
new and significant information concerning a Category 1 issue in its environ-
mental report, in violation of 10 C.F.R. § 51.53(c)(3)(iv), does not give rise to an
admissible contention.

LICENSE RENEWAL: ENVIRONMENTAL REPORT
(LITIGABILITY OF FAILURE TO PROVIDE NEW AND
SIGNIFICANT INFORMATION REGARDING CATEGORY 1
MATTERS)

Even assuming that petitioner’s information regarding the risks of terrorism
related to the high-density racking of spent fuel in pools is ‘‘new and significant
information’’ concerning a Category 1 matter and the failure of the applicant
to include the information violates 10 C.F.R. § 51.53(c)(3)(iv), the same result
obtains — the contention is not adjudicable under Turkey Point. If the petitioner
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wants to raise its concerns on this issue, it should pursue one of the three paths
specified by the Commission. See Turkey Point, CLI-01-17, 54 NRC at 12.

RULES OF PRACTICE: CONTENTIONS (ADMISSIBILITY; ¢“BALD
AND CONCLUSORY?”’)

The State of Vermont’s citation to specific and potentially inconsistent portions
of Entergy’s documents, together with the declaration of its unchallenged expert,
the State’s official nuclear engineer, that ‘‘the concrete surface behind the steel
shell will closely match the drywell ambient temperature’” provide us with alleged
“‘facts or expert opinion,”” which are ‘‘sufficient’’ to meet the requirements of 10
C.F.R. §2.309(f)(1)(v) and (vi). The fact that Mr. Sherman’s opinion is simple,
straightforward, and fact-based does not mean that it is bald or conclusory.

RULES OF PRACTICE: CONTENTIONS (ADMISSIBILITY)

At the contention admission stage, which is a lesser threshold than a merits
determination or even a summary disposition ruling, the Board’s purpose in
applying 10 C.F.R. § 2.309(f)(1) is only to ‘‘ensure that the adjudicatory process
is used to address real, concrete, specific issues that are appropriate for litigation.””
Final Rule: ‘‘Changes to the Adjudicatory Process,”” 69 Fed. Reg. 2182, 2202
(Jan. 14, 2004). The State of Vermont’s Contention 1 meets this criterion,
and its factual allegations and attached expert opinion suffice under 10 C.F.R.
§2.309(f)(1)(v) and (vi).

LICENSE RENEWAL: ENVIRONMENTAL REPORT (NEW AND
SIGNIFICANT INFORMATION REGARDING CATEGORY 1
MATTERS)

The State of Vermont’s contention, presenting what it characterizes as ‘‘new
and significant information’’ related to the timeline for the opening of a federal
high-level waste geologic repository such as Yucca Mountain, is inadmissable
because, although 10 C.F.R. § 51.53(c)(3)(iv) requires an applicant to include any
new and significant information concerning Category 1 issues that it is aware of,
the failure of an applicant to do so is simply not litigable, absent a waiver under
10 C.F.R. §2.335. We need not, and do not, decide whether the information
proffered by the State of Vermont is indeed ‘‘new and significant,”” or whether
Entergy was, or should have been, aware of it.
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LICENSE RENEWAL: ENVIRONMENTAL REPORT (NEW AND
SIGNIFICANT INFORMATION REGARDING CATEGORY 1
MATTERS; WASTE CONFIDENCE RULE)

Issues related to the environmental impact of onsite spent fuel storage after the
license renewal term are covered by NRC’s Waste Confidence Rule, 10 C.F.R.
§ 51.23(a) which specifies that the ‘‘Commission believes there is reasonable
assurance that at least one mined geologic repository will be available within the
first quarter of the twenty-first century, and sufficient repository capacity will be
available within 30 years beyond the licensed life for operation of any reactor
to dispose of the commercial high-level waste and spent fuel originating in such
reactor and generated up to that time.”” Such issues are outside the scope of a
license renewal proceeding because under 10 C.F.R. §2.335(a) contentions may
not challenge a regulation. See Duke Energy Corp. (Oconee Nuclear Station,
Units 1, 2, and 3), CLI-99-11, 49 NRC 328, 344-45 (1999).

LICENSE RENEWAL: SAFETY (SECURITY AND TERRORISM
ISSUES)

The State of Vermont contention that the applicant has failed to identify
non-safety-related systems, structures, and components in the security area whose
failure could prevent satisfactory accomplishment of the functions of safety-
related systems, structures, and components under 10 C.F.R. §54.4(a)(2) is
not admissible because, under controlling Commission rulings, security-related
issues are not within the scope of a license renewal proceeding under 10 C.F.R.
§ 2.309(f)(1)(iii). See Duke Energy Corp. (McGuire Nuclear Station, Units 1 and
2; Catawba Nuclear Station, Units 1 and 2), CLI-02-26, 56 NRC 358, 364 (2002),
and Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units
1 and 2), CLI-04-36, 60 NRC 631, 638 (2004).

RULES OF PRACTICE: CONTENTIONS (NEW OR AMENDED)

A petitioner has no right or need to request a ‘‘reservation of rights’’ to file
additional contentions later. To the extent that the draft or final SEIS contains
data or conclusions that differ significantly from the data or conclusions in the
applicant’s environmental report or in the GEIS, a petitioner is entitled to use 10
C.F.R. § 2.309(f)(2) as the grounds to file a new or amended contention. However,
should the petitioner later file an environmental contention that is not based on
new information, the contention can only be admitted upon a favorable balancing
of the factors found in 10 C.F.R. § 2.309(c).
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NEPA: RELATION TO OTHER REQUIRED PERMITS

NRC will consider the fact that an applicant is subject to, and compliant with,
other environmental laws and permits, such as a RCRA permit, Clean Air Act
permit, or NPDES permit, but this does not obviate the NEPA mandate that,
prior to any major federal action significantly affecting the environment, NRC
must perform an environmental impact statement assessing these subjects under
10 C.FR. §51.71(d).

NEPA: RELATION TO FEDERAL WATER POLLUTION
CONTROL ACT §511

We reject the assertion that section 511(c) of the Federal Water Pollution
Control Act bars a contention alleging that the applicant or NRC failed to
adequately assess water quality impacts of a proposed license amendment. While
section 511(c) bars NRC from imposing or second-guessing effluent limitations
or water quality certification requirements imposed by EPA or an authorized state,
it does not bar NRC from addressing water quality matters in its assessment of
the environmental impact of the license renewal. To the contrary, NEPA requires
the NRC to do so.

NEPA: LICENSE RENEWAL (20-YEAR PERIOD)

The contention, which raises the question as to whether an NPDES permit
that will expire before the proposed 20-year NRC license renewal would even
take effect satisfies the requirements of 10 C.F.R. § 51.53(c)(3)(ii)(B), raises an
admissible and material issue of law and fact.

NEPA: CONTENTIONS (LICENSE RENEWAL)

The contention, which raises the question as to whether requirements of 10
C.F.R. § 51.53(c)(3)(i1)(B) supplement the more general requirements of 10 C.F.R.
§8§51.45(c) and 51.53(c), or instead displace and supplant the latter requirements,
raises an admissible and material issue of interpretation and construction of the
regulations.

LICENSE RENEWAL: DEMONSTRATING THAT AGING
WILL BE ADEQUATELY MANAGED

The contention, which alleges that the applicant’s plan to manage metal fatigue
is too vague and is really only a ‘“plan to develop a plan,’’ raises an admissible and
material issue as to whether the applicant has met the 10 C.F.R. § 54.21(c)(1)(iii)
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and (a)(3) requirement to ‘‘demonstrate that the effects of aging . . . will be
adequately managed.”’

RULES OF PRACTICE: CONTENTIONS (SUFFICIENT EVIDENCE
OF DISPUTE)

The contention alleging that the applicant’s proposed monitoring techniques
are not adequate because they are based on computer models that were not
benchmarked, which is supported by a sworn statement by an unchallenged
expert who described his professional reasoning, satisfies the requirement that
the petitioner provide sufficient evidence to show that there is a genuine dispute
concerning a material issue, as required by 10 C.F.R. § 2.309(f)(1)(vi) and is not
“‘bald or conclusory.”’

RULES OF PRACTICE: CONTENTIONS (SCOPE OF REPLY)

A reply may respond to any legal, logical, or factual arguments presented in
an answer. While a petitioner who fails to satisfy the requirements of 10 C.F.R.
§2.309(f)(1) in its initial contention submission may not use its reply to rectify
those inadequacies or to raise new arguments, a petitioner may use the reply to
flesh out contentions that have already met the pleading requirements.

RULES OF PRACTICE: CONTENTIONS (SUFFICIENT EVIDENCE
OF DISPUTE)

At the contention admissibility stage, the petitioner is not required to prove its
contention or to provide all the evidence for its contention that may be required
later in the proceeding. Rather, a petitioner is only required to provide sufficient
information that ‘‘the Applicants are sufficiently put on notice so that they will
know at least generally what they will have to defend against or oppose, and
that there has been sufficient foundation assigned to warrant further exploration
of [the] contention.”” Kansas City Gas & Electric Co. (Wolf Creek Generating
Station, Unit 1), LBP-84-1, 19 NRC 29, 34 (1984).

RULES OF PRACTICE: CONTENTIONS (SCOPE OF REPLY)

The portions of the reply that respond to legal, logical, and factual arguments
raised in the answers, such as Entergy’s allegation that the treatment and resolution
of the flow-accelerated corrosion issue during NRC’s separate review of the
extended power uprate application, are appropriate and the motion to strike them
is denied.
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LICENSE RENEWAL: EMERGENCY PLANNING CONTENTIONS
NOT ADMISSIBLE

Emergency planning concerns are not within the scope of a license renewal
proceeding and therefore any such contention is not admissible under 10 C.F.R.
§2.309(f)(1)(iii). See, e.g., Dominion Nuclear Connecticut, Inc. (Millstone
Nuclear Power Station, Units 2 and 3), CLI-05-24, 62 NRC 551, 560-61 (2005).

SELECTION OF HEARING PROCEDURES

The selection of appropriate hearing procedures under 10 C.F.R. §2.310is a
contention-by-contention matter, dependent on the nature of the specific issues
involved in the contention. Thus, for example, a single adjudicatory proceeding
may include some contentions litigated under Subpart L and others litigated under
Subpart G or N.

SELECTION OF HEARING PROCEDURES: STATE RIGHT TO
CROSS-EXAMINATION UNDER SECTION 274(l) OF THE AEA

Section 274(l) of the AEA does not give a state an absolute right of cross-
examination, but states only that ‘‘the Commission . . . shall afford reasonable
opportunity for State representatives to . . . interrogate witnesses.”” 42 U.S.C.
§2021(/) (emphasis added).

SELECTION OF HEARING PROCEDURES: STATE RIGHT TO
CROSS-EXAMINATION UNDER SECTION 274(l) OF THE AEA

The Commission’s statement in Citizens Awareness Network, Inc. v. United
States, 391 F.3d 338 (1st Cir. 2004), that a petitioner’s right to cross-examination
(in Subpart L proceedings) whenever it ‘‘is necessary to ensure the development
of an adequate record for decision,”” 10 C.F.R. §2.1204(b)(3), is equivalent to
a party’s right to cross-examination under 5 U.S.C. § 556(d), leads the Board
to conclude that Subpart L proceedings satisfy the AEA requirement that State
representatives be given a ‘‘reasonable opportunity . . . to . . . interrogate
witnesses.”” 42 U.S.C. § 2021().

SELECTION OF HEARING PROCEDURES: BOARD DISCRETION

Subpart L is not the automatic default procedure for adjudicatory hearings. If
the provisions of 10 C.F.R. §2.310(c)-(j) do not mandate the use of a specific
procedure, then 10 C.F.R. §2.310(b) specifies that the Board ‘‘may’’ use the
Subpart L procedures. In this circumstance the Board, in its sound discretion,
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must determine the type of hearing procedures most appropriate for the specific
contentions before it.

SELECTION OF HEARING PROCEDURES: STATE RIGHT TO
CROSS-EXAMINATION UNDER SECTION 274(l) OF THE AEA

We reject the assertion that section 247(/) of the AEA gives a state a right to
offer evidence and interrogate witnesses, even if no hearing is otherwise being
held and no party has submitted an admissible contention.

RULES OF PRACTICE: CONTENTIONS (ADOPTION)

It is sufficient for our purposes to hold that if a notice of adoption of a
contention is filed under 10 C.F.R. § 2.309(f)(3) within a reasonable time (such
as 20 days) after the contention has been filed and admitted, then it is deemed
timely and is not subject to the nontimely factors specified in 10 C.F.R. § 2.309(c).
Accordingly, we find that the DPS and NEC adoption notices were timely and the
adoptions are granted.

RULES OF PRACTICE: CONTENTIONS (ADOPTION; PROOF OF
INDEPENDENT ABILITY TO LITIGATE NOT REQUIRED)

We have serious reservations about requiring the adopting party to demonstrate
an independent ability to litigate a contention. No such requirement is imposed
under new 10 C.F.R. § 2.309(f)(3). No such requirement is imposed on the original
petitioner under 10 C.F.R. §2.309(f)(1). Further, it is not clear how a Board
could determine, in advance, whether an adopter has the ‘‘independent ability to
litigate a contention’” without impermissibly inquiring into the party’s finances
and membership list. Any such requirement may not comport with section 189a
of the AEA.

INTERESTED STATE PARTICIPATION

As provided in 10 C.F.R. §2.315(c), any interested state, local governmental
body, and affected, federally recognized Indian Tribe that has not been admitted
as a party under 