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MEMORANDUM AND ORDER
(Summarizing Pre-Hearing Conference)

On January 14, 2009, this Board convened a pre-hearing conference to discuss various
issues pending in the Indian Point License Renewal Proceeding. The following is a summary of
the matters discussed during the conference including specific Board rulings.

1. Electronic Information Exchange

The Board asked the parties to consider whether this proceeding should be transferred
into the NRC'’s electronic filing system — the Electronic Information Exchange (“EIE”). More
specifically, the Board directed the participants to review the information describing the EIE
which can be found on the NRC’s website and to decide whether they want to adopt the EIE’s
procedures. The Board then directed the NRC Staff to coordinate this effort and inform the
Board within seven days whether the participants in the proceeding wanted to switch to the EIE
format." Tr. at 757-58. To date, the Board has not been informed of the participants’ decision

and we direct the NRC Staff to respond to the Board no later than February 9, 2009.

' In order to transfer into the EIE system all of the participants in the proceeding must
agree to switch. 72 Fed. Reg. 49,139.
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2. Clarifying the Participants in the Proceeding

The Board clarified that the participants in this proceeding, and the only entities that
need to be on the service list, are the following: the Board (including its law clerk(s)), the Office
of the Secretary, Entergy Nuclear Operations, Inc. (“Entergy”), the NRC Staff, the State of New
York (“New York”), Riverkeeper, Inc. (“Riverkeeper”), Hudson River Sloop Clearwater
(“Clearwater”), the State of Connecticut (“Connecticut”), Westchester County, the Town of
Cortlandt, the Village of Buchanan, and the New York City Economic Development Corporation.
Tr. at 758-61.

3. Motion for Extension of Time to File Contentions

On January 9, 2009, New York and Riverkeeper jointly filed a motion for an extension of
time within which to file contentions related to the Draft Supplemental Environmental Impact
Statement (“Draft SEIS”)? that had been submitted by the NRC Staff on December 22, 2008.°
The motion asked for a 37-day extension of time to file. Entergy filed an answer to the motion
and asked the Board to deny the extension request.* The NRC Staff was allowed to address
the motion orally during the pre-hearing conference.

The Board granted the Extension Motion. Tr. at 768. The Board found that the Motion
was timely because it was reasonable for the intervenors to carefully review the Draft SEIS in an
effort to file within an appropriate amount of time, and only to ask for an extension when it

became clear that they would not be able to file contentions within the required time frame.

2 Motion by New York State and Riverkeeper for Extension of Time to File Timely
Contentions Related to Draft Supplemental Environmental Impact Statement (Jan. 9, 2009)
[hereinafter Extension Motion].

% Clearwater and Connecticut asked to join the Extension Motion during the pre-hearing
conference. Tr. at 764-65.

* Entergy’s Answer to New York State and Riverkeeper Motion for Extension of Time to
File Contentions Related to Draft SEIS (Jan. 12, 2009).
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Tr. at 765-66. The Board noted that the Extension Motion was filed sufficiently before the
contentions were due and that it is in the best interests of the Board and the public for the
participants to have time to provide well-thought out and well-written contentions. Tr. at 766.
Additionally, the Board reminded the parties that any new contentions may only deal with new
environmental issues raised by the Draft SEIS. Tr. at 767-68. The Board will not entertain
contentions based on environmental issues that could have been raised when the original
contentions were filed.

The Board voiced its displeasure with the minimal efforts of New York and Riverkeeper
to comply with the consultation requirements of 10 C.F.R. § 2.323(b). The parties were
reminded that this is not merely a notice requirement but there must be “a reasonable attempt to
resolve the issue.” Tr. at 767. The Board put all the parties on notice that if a motion is to be
filed in the future, the Board expects “a real effort on the part of the parties to resolve the issues
presented before the motion is filed, not just simply a notice at the last minute that the motion is
going to be filed.” Tr. at 767.

4, Mandatory Disclosures

The Board stated that it had no objections to the provisions of the Letter Agreement filed
by the parties memorializing mandatory disclosure protocols agreed to by all parties.® Based on
a suggestion by the NRC Staff, the Board agreed to set January 30, 2009, as the due date for
submission of the initial mandatory disclosures. Tr. at 830-31.

5. Scheduling
The NRC Staff indicated that the Audit Report and the Safety Evaluation Report (“SER”)

with Open Items would be filed shortly after the pre-hearing conference. Tr. at 773. The Audit

°> Agreement of the Parties Regarding Mandatory Discovery Disclosures (Jan. 13, 2009).
The Board also noted that no objection to the provisions of the agreement of the parties was
made by any interested governmental entity and that all mandatory disclosures will be served
on all the governmental bodies that have been admitted to this proceeding.
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Report was filed on January 13, 2009,° and the SER with Open Items was filed on January 15,
2009.”

6. Bifurcation of the Evidentiary Hearing

During the pre-hearing conference the parties discussed the idea of bifurcating the
evidentiary hearing to allow the safety contentions to be heard earlier than the environmental
contentions. The Board deferred any ruling on the subject finding it premature until the Final
SERis issued. Tr. at 777.

7. Limits on Pleading Length

A question was raised regarding a page limitation on pleadings. The Board noted that
all of the participants who are currently involved in this proceeding have consistently submitted
pleadings that are of an appropriate length. Therefore, relying on the assumption that all
participants would continue to file such focused pleadings, the Board stated that it would not set
a page limitation on pleadings at this time but indicated that it could reconsider that ruling in the
event that this leeway was abused in the future. Tr. at 786.

8. Disclosure of Various Codes

New York asserted that it had not reached an agreement with the NRC Staff with respect
to the State’s ability to have access to the MACCS2 code. Tr. at 787. New York also stated
that it desired access to the MELCOR code. Tr. at 790. The NRC Staff responded that New
York, or any other participant, can secure access to the MACCS2 code by paying a user fee.

Tr. at 789. The Board directed New York, acting on behalf of the intervenors, to discuss this
issue in greater detail with the NRC Staff and Entergy to try to work out an agreement that

would make available needed information. If they can not reach a satisfactory agreement, New

® Letter from Sherwin Turk (NRC Staff) to the Licensing Board (Jan. 15, 2009).

" Letter from Sherwin Turk (NRC Staff) to the Licensing Board (Jan. 22, 2009).
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York was instructed to notify the Board. Tr. at 790-91.

In terms of the CHECWORKS code, Riverkeeper indicated that it would engage in
discussions with Entergy regarding the possibility of entering into a protective agreement that
would allow for the release of information about the code. Tr. at 797.

New York and Riverkeeper shall provide the Board with a status report on the
negotiations regarding the disclosure of codes by March 1, 2009.

9. Schedule for Filing New or Amended Contentions and Adopting Contentions

The Board declined to set a schedule for the filing of new or amended contentions and
stated that it would follow the requirements of 10 C.F.R. § 2.309(f)(2) and case law. Tr. at 797-
98. In addition, the Board stated that it considered the presumption of 25 days to respond to
new or amended contentions, expressed in 10 C.F.R. § 2.309(h), to be appropriate but would
consider motions to lengthen or shorten the time for responding based on specific, relevant
facts. Tr. at 798. In addition, the Board stated that parties would have 30 days to adopt any
new or amended contentions that are accepted by the Board. Tr. at 798-99.

10. Discovery of Documents Reviewed but Not Taken into Possession by the NRC Staff

The NRC Staff pointed to the Commission’s decision in CLI-08-23 wherein the
Commission indicated that documents created by individual reviewers, not shared with other
members of the NRC Staff, and that do not contain unique information, need not be retained.
Tr. at 800. Furthermore, the NRC Staff pointed out that the Audit Report would list the
documents reviewed on site but not taken into possession. Tr. at 801. The Board noted that if
there are documents on this list that Entergy does not disclose as part of its mandatory
disclosures, and another participant believes they should be disclosed, that participant may
come to the Board and represent why the documents should be disclosed. Tr. at 801-02.

11. Schedule for Summary Disposition

The Board expressed its strong feeling that there not be late-filed motions for summary
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disposition. Tr. at 803. However, the Board declined to set a specific date for when summary
disposition motions may no longer be filed. The Board advised the parties that it would set a
date for submission of motions for summary disposition that would be significantly in advance of
the hearing. Tr. at 804.

12. Communications Between the NRC Staff and Entergy

The NRC Staff described the different forms of communication between the NRC Staff
and Entergy: telephone communications, meetings, e-mail communications, and written
communications. Tr. at 805. The NRC Staff stated that documents submitted by Entergy to the
NRC Staff are not necessarily sent to all parties on the adjudicatory service list, but they do
become part of the Hearing File and are available on ADAMS. The documents sent by the NRC
Staff to Entergy are copied to every party on the Technical Staff Service List, placed in the
Hearing File, and are available on ADAMS. Tr. at 805-06. Email communications are collected
and placed in the Hearing File. Tr. at 819. The NRC Staff stated that it tries to provide
advanced notice to the parties on the Technical Staff Service List of any meetings or telephone
calls between the NRC Staff and Entergy, and the summaries of the meetings or calls will be put
into ADAMS and the Hearing File. Tr. at 819-20.

The Board pointed out that in its view, placing documents on ADAMS does not
necessarily mean that the participants in this litigation are on notice of the documents’ existence
but that placing a document into the Hearing File does put the participants on notice. The
Board anticipates that all documents subject to disclosure will be put into the Hearing File within
30 days after they become available.

13. Searchability of Discovery Documents

There was a lengthy discussion during the conference regarding the searchability of
documents provided during the disclosure process. Tr. at 780-85, 823-24, 831-32. The

participants in the litigation had come to an agreement regarding the searchability requirements
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of the initial mandatory disclosures, however some parties expressed displeasure about the
agreement. The Board did not make any rulings on the issue but encouraged the parties to
engage in discussions to reach an agreement about the searchability of all future documents
after the initial mandatory disclosures.

The Board is of the view that in the interest of expediting this proceeding, wherever
possible, document production should be made in an electronic format that is efficiently and
economically searchable and that the failure to do so may well result in the necessity of the
Board granting extensions of time to participants who are required to inefficiently review
disclosed documents.

Any participant to this proceeding may request that this Board conduct a pre-hearing
conference to resolve matters that may arise. Absent a request from one or more participant, the
Board anticipates convening another pre-hearing conference in approximately 90 days and, after
consultation regarding conflicts, will issue the appropriate Scheduling Order.

It is so ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD?®

/RA/
Lawrence G. McDade, Chairman
ADMINISTRATIVE JUDGE

Rockville, MD
February 4, 2009

8 Copies of this Order were sent this date by Internet e-mail to: (1) Counsel for the NRC
Staff; (2) Counsel for Entergy; (3) Counsel for the State of New York; (4) Counsel for
Riverkeeper, Inc.; (5) Manna Jo Green, the Representative for Clearwater; (6) Counsel for
the State of Connecticut; (7) Counsel for Westchester County; (8) Counsel for the Town of
Cortlandt; (9) Mayor Alfred J. Donahue, the Representative for the Village of Buchanan; and
(10) Counsel for the New York City Economic Development Corporation.
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