
1 

February 4, 2009 
 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE COMMISSION 
 
 

In the Matter of: 
 
The Detroit Edison Company 
 
(Fermi Nuclear Power Plant, Unit 3) 

) 
) 
) 
) 
) 

Docket No. 52-033 

 
APPLICANT’S RESPONSE TO REQUEST TO SUSPEND ADJUDICATION 

AND REQUEST FOR EXTENSION  
 

I. INTRODUCTION 
 

  The Detroit Edison Company (“Detroit Edison”) submits this response to the 

letter sent by Terry Lodge to Annette L. Vietti-Cook, “Request to suspend adjudication of Fermi 

3 COLA pending completion of ESBWR design certification process,” dated January 14, 2009, 

and to the e-mail sent by Terry Lodge to the Hearing Docket, “[Docket No. 52-033] Objection to 

“nonpublic” elements of Fermi 3 COLA,” dated January 18, 2009.  The letter and e-mail were 

submitted on behalf of the Michigan Chapter of the Sierra Club, Beyond Nuclear, Citizens for 

Alternatives to Chemical Contamination, Citizens Resistance at Fermi 2, Coalition for a Nuclear-

Free Great Lakes, Don’t Waste Michigan, and Toledo Coalition for Safe Energy (collectively 

“Requestors”). 

The January 14th letter requests that the NRC suspend the adjudication of the 

Fermi 3 combined license (“COL”) application, pending the completion of the rulemaking for 

the Economic Simplified Boiling Water Reactor (“ESBWR”).  The January 18th e-mail requests, 

among other things, that the NRC grant a 90-day extension to the deadline for filing contentions 
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with respect to the Fermi 3 COL application.1  The Commission should deny both requests.  The 

Requestors have provided no basis for the Commission to overturn its carefully crafted rules and 

policies, which are designed to ensure a proper balance between the efficiencies afforded by 

standardization in plant designs and fairness to all parties. 

II. BACKGROUND 

  On September 18, 2008, Detroit Edison filed its application for a COL for the 

Fermi Nuclear Power Plant, Unit 3, to be located in Monroe County, Michigan.  The Fermi 3 

COL application references the application for certification of the ESBWR design, which was 

initially submitted on August 24, 2005.  The ESBWR design is the subject of an ongoing design 

certification review and rulemaking in accordance with 10 C.F.R. Part 52.  The NRC noticed the 

receipt of the Fermi 3 COL application and made a copy of the application available on the NRC 

website on October 17, 2008.2  The NRC determined that the application was complete and 

acceptable for docketing on November 25, 2008.3  On January 8, 2009, the NRC published a 

notice of hearing in the Federal Register with a deadline for filing of March 9, 2009.  See supra, 

note 1. 

                                                 
1  The current deadline for filing contentions is March 9, 2009.  See “Detroit Edison 

Company; Notice of Hearing, and Opportunity To Petition for Leave To Intervene and 
Order Imposing Procedures for Access to Sensitive Unclassified Non-Safeguards 
Information and Safeguards Information for Contention Preparation on a Combined 
License for Fermi 3,” 74 Fed. Reg. 836 (Jan. 8, 2009). 

2  See “Detroit Edison Company; Notice of Receipt and Availability of Application for a 
Combined License,” 73 Fed. Reg. 61916 (October 17, 2008).   

3  See “Detroit Edison Company Acceptance for Docketing of an Application for Combined 
License (Col) for FERMI 3,” 73 Fed. Reg. 73350 (December 2, 2008). 
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II. DISCUSSION 

A. The Requests Do Not Satisfy NRC Requirements 

  The requests both fail to satisfy the NRC’s requirements for filings in 

adjudicatory dockets.  Neither the letter nor the email were filed using the NRC’s Electronic 

Information Exchange.  And, neither request was sent to Detroit Edison or its counsel as required 

by NRC regulations.4  See 10 C.F.R. § 2.305.  Moreover, to the extent that the requests are 

intended to constitute a motion,5 the Requestors failed to comply with the requirements in 10 

C.F.R. § 2.323.  Consequently, both requests are procedurally deficient and should be denied.   

B. The COL Proceeding Should Not Be Suspended Pending Design Certification 

  In the January 14th letter, the Requestors ask the Commission to repudiate a 

recent policy statement on the conduct of new reactor adjudications and suspend the Fermi 3 

COLA proceeding until the ESBWR rulemaking is complete.  This request is similar to one 

made in another COL proceeding.  See Progress Energy Carolinas, Inc. (Shearon Harris Nuclear 

Power Plant, Units 2 and 3), CLI-08-15, 67 NRC __, slip. op. at 4 (July 23, 2008).  There, the 

Commission denied a request to suspend a COL proceeding pending completion of the design 

certification rulemaking for the AP 1000.   

  According to the Commission, a specific provision of Part 52 allows applicants to 

reference a certified design that has been docketed but not approved and, further, parties may not 
                                                 
4  Although the letter and e-mail from Mr. Lodge are dated January 14th and 18th, 

respectively, this response is timely because it was not received by Detroit Edison or its 
counsel until January 30th, when it was forwarded to Detroit Edison by the Office of the 
Secretary. 

5  The Requestors have not demonstrated any right to file a motion or otherwise participate 
in the Fermi 3 COL proceeding.  A notice of opportunity to request a hearing has been 
published in the Federal Register but, to date, no requests for hearing have been 
submitted.  By responding to the requests, Detroit Edison does not waive its right to 
object to the Requestors’ participation in the proceeding. 
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challenge Commission regulations in licensing proceedings.  Id., at 3 (citing 10 C.F.R. §§ 

52.55(c) and 2.335(a)).  The Commission also noted that it had discussed this very situation in its 

Final Policy Statement on the Conduct of New Reactor Licensing Proceedings.  See 73 Fed. Reg. 

20963 (April 17, 2008).  Against that backdrop, the Commission held that there was no basis to 

hold the hearing in abeyance pending completion of the design certification rulemaking.  Id., at 

4.  The Requestors have not demonstrated that the Commission’s precedent with respect to the 

same issue now warrants revision or that any special circumstance exists for Fermi 3.  Instead, 

Commission precedent warrants denial of the request. 

C. An Extension of Time for Filing Contentions Is Not Warranted 

The first basis offered in support of a request for a general extension of the time 

for filing proposed contentions, as stated in the January 18, 2009 e-mail to the Commission, 

relates to the burdens involved in development of contentions.  According to the e-mail, the 

Requestors need more time than the 60 days provided in the notice of hearing in which to 

formulate contentions.  Petitioners also argue that more time is needed to file contentions 

because of the demands of participating in the ongoing environmental impact statement scoping 

process.   

This request is similar to a request in another NRC proceeding that was denied by 

the Commission.  See Dominion Virginia Power (Combined License Application for North Anna 

Unit 3), unpublished Order (May 1, 2008).  There, the Commission noted that the application 

had been available for some time prior to publication of the Notice of Hearing and also explained 

that, by the time of the contention filing deadline, potential intervenors would have had nearly 

five months in which to formulate contentions.  Id., at 2.  Similarly, the Fermi 3 application was 

made available in mid-October and, by the time of the deadline for contentions arrives in early 
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March, any potential intervenors will have had nearly five months in which to formulate 

contentions.  Thus, there is no basis for extending the deadline for requesting a hearing on the 

Fermi 3 application. 

The second basis offered in support of an extension in the January 18, 2009 e-

mail to the Commission relates to the NRC’s procedures for access to Sensitive Unclassified 

Non-Safeguards Information (“SUNSI”) and Safeguards Information.  The Requestors maintain 

that there has been insufficient time to access SUNSI or Safeguards Information or to even 

follow NRC procedures to gain access, and that this somehow provide a reason to generally 

extend the deadline for filing a request for hearing and proposed contentions.  However, Detroit 

Edison sees in this position no good cause to deviate from the clear procedures and schedules 

established by order in the Notice of Hearing. 

In accordance with the order imposing the procedures for access to SUNSI or 

Safeguards Information, a potential party seeking access to that information in order to respond 

to the Notice of Hearing was required only to file a request for such access within 10 days of 

publication of the Notice of Hearing, and to provide certain background information in order to 

allow the NRC staff to evaluate the request.  Further, if the request is granted, the order provides 

for a presiding officer to issue a protective order, and allows the potential party 25 days from the 

date of access to the requested information to file proposed contentions related to that 

information.  The order is therefore self-explanatory and self-contained with respect to the timing 

of the steps required of the potential party (and others).  The existence of the process outlined in 

the order undercuts the argument of the Requestors in this case for a general extension of the 

deadline to file intervention petitions and proposed contentions.  Moreover, the potential parties 



6 

have shown no good cause as to why the minimal demands established by the order to be met by 

day 10 could not be met. 

CONCLUSION 

  For the all foregoing reasons, the Commission should deny the requests to 

suspend the proceeding or extend the deadline for requesting a hearing. 

 

Respectfully submitted, 

    /s/ signed electronically by                 
David A. Repka 
Tyson R. Smith 
Winston & Strawn LLP 
1700 K Street, NW 
Washington, DC 20006 

Bruce R. Maters 
The Detroit Edison Co. 
One Energy Plaza,  
Detroit, Michigan 48226 
 
COUNSEL FOR THE DETROIT  
EDISON CO. 

Dated at Washington, District of Columbia 
this 4th day of February 2009 
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CERTIFICATE OF SERVICE 

  I hereby certify that copies of “APPLICANT’S RESPONSE TO REQUEST FOR 
EXTENSION AND REQUEST TO SUSPEND ADJUDICATION” in the captioned proceeding 
have been served via the Electronic Information Exchange (“EIE”) this 4th day of February 
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EIE Service List for the captioned proceeding.   
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COUNSEL FOR THE DETROIT  
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