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1 PROCEEDINGS

2 10:00 A.M.

3 CHAIRMAN BOLLWERK: Good morning. Today

4 we're here a little bit later than we originally

5 planned, but because of some inclement weather in the

6 District of Columbia area, the Washington areai we're

7 getting a bit of a late start, but we're here today to

8 conduct an initial prehearing conference in the

9 combined license orCOL proceeding under Part 52 of

10 Title 10 of the Code of Federal Regulations, also

11 referred to as the CFR.

12 This prehearing conference has been

13 convened as a result of the response of several

14 groups, including the Atlanta Women's Action for New

15 Directions, the Blue Ridge Environmental Defense

16 League, the Center for Sustainable Coasts, Savannah

17 Riverkeeper, and the Southern Alliance for Clean

18 Energy to a notice of opportunity for hearing

19 published in the Federal Register on September 16,

20 2008.

21 By joint submission dated November 17,

22 2008, these Petitioners requested an adjudicatory

23 hearing on the March 28, 2008 application of the

24 Southern Nuclear Operating Company, or Southern, by

25 which Southern seeks to obtain authorization to
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1 construct and operate two new AP 1000 advanced passive

2 pressurized water reactors on the existing site of its

3 two-unit Vogtle electric generating station near

4 Waynesboro, Georgia.

5 In a November 21, 2008 memorandum, the--

6 Secretary of the Nuclear Regulatory Commission, acting

7 on behalf of the four-member Commission, referred

8 Joint Petitioners' hearing request to the Atomic

9 Safety and Licensing Board Panel for the appointment

10 of a Licensing Board.

11 On December 12, 2008, the Licensing Board

12 Panel's Chief Administrative Judge issued a notice

13 designating this three-member Licensing Board to

14 conduct that proceeding.

15 By way of background regarding the NRC

16 licensing process, as it applies to combined license

17 applications, under Part 52 of the Agency's

18 regulations, if issued, a COL provides authorization

19 from the NRC to both construct and with conditions,

20 operate a nuclear power plant at a specific site in

21 accordance with Agency regulations. This can be

22 contrasted with the processed used for the licensing

23 of the 100 plus commercial nuclear power plants

24 currently operating in. the United States which under

25 Part 50 of the Agency's regulations were required to
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1 apply for and obtain separate construction. and

2 operating authorizations.

3 As was the •case under the previous two-

4 step licensing regime, however, prior to the Agency

5 issuing a COL, the NRC staff which is one of the

6 participants before us today, has the important

7 responsibility of completing safety and environmental

8 reviews of a combined license application in

9 accordance with, among others, the Atomic Energy Act,

10 NRC regulations, and the National Environmental Policy

11 Act or NEPA.

12 At the same time, the Atomic Energy Act

13 and Agency regulations provide an opportunity for

14 interested stakeholders including individual members

15 of the public, public interest groups and other

16 organizations and governmental entities, including

17 state and local governmental bodies and Native

18 American tribes, to seek a hearing regarding a COL

19 application in which they can litigate health and

20 safety, environmental, and common defense and security

21 concerns concerning the COL application and the

22 associated NRC staff, NEPA, and environmental review.

23 And with respect to the conduct of this

24 adjudicatory process, independent Administrative

25 Judges were appointed by the Commission as members of
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1 the Atomic Safety and Licensing Board are designated

2 to serve on a three-member Licensing Board such as

3 this one to preside over any proceeding regarding the

4 contested matters raised in a hearing petition. The

5 Panel's Administrative Judges do not work for or with

6 the NRC staff relative to the staff's license

7 application review. Rather, we're charged with

8 deciding whether the issues proffered by those

9 requesting a hearing, such as Joint Petitioners, are

10 admissible and for those issues we find litigable,

11 .making a determination regarding their substantive

12 validity in terms of the grant, conditioning, or

13 denial of the requested COL.

14 Our decisions on hearing matters generally

15 are subject to review first by the Commission, as the

16 Agency's supreme tribunal, and then by the Federal

17 Courts, including in appropriate instances the United

18 States Supreme Court.

19 Relative to the specific matters before us

20 today in this initial prehearing conference, neither

21 Southern, nor the NRC staff, has raised a challenge to

22 the standing or legal interest of any of the five

23 groups that jointly submitted the November 17th

24 hearing petition challenging the Southern COL

25 application for Vogtle Units 3 and 4.
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1 Although the Board has an independent

2 responsibility to assess and rule upon whether these

3 participants have standing to participate in this

4 proceeding, under the circumstances we see no reason

5 -- to entertain arguments regarding that matter today.

6 Rather, the participants will have an opportunity to

7 make oral presentations on the questions whether the

8 proposed issue statements or contentions posited by

9 Joint Petitioners are legally sufficient to be

10 admitted as litigable issues in this proceeding.

11 Those issues, of which there are three, contest the

12 adequacy of the Applicant's license application in the

13 face of a pending request by Westinghouse Electric

14 Corporation for NRC approval of Revision 16 and 17 to

15 its AP 1000 certified design and the sufficiency of

16 the application's provisions regarding low-level waste

17 storage.

18 Additionally, prior to hearing the

19 parties' arguments regarding the admissability of

20 Joint Petitioners to AP 1000 design certification

21 revision issues, at the request of the Board and with

22 the agreement of the participants, Jerry N Wilson, a

23 senior policy analyst in the Division of New-Reactor

24 Licensing will provide the Board and the parties with

25 a presentation intended to provide a generic overview
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1 of the Agency's" COL and design certification

2 processes.

3 Before we begin hearing these

4 presentations, I'd like to introduce the Board

5 Members. To my left is Judge Nicholas Trikouros.

6 Judge Trikouros is a nuclear engineer and a full-time

7 member of the Atomic Safety and Licensing Board Panel.

8 Joining us this morning via teleconference

9 is Dr. James Jackson. Judge Jackson, likewise, is a

10 nuclear engineer and a part-time member of the Panel.

11 My name is Paul Bollwerk. I'm an attorney

12 and the Chairman of this LicensingBoard.

13 At this point, I'd like to have the

14 counsel representatives for the various participants

15 identify themselves for the record. Why don't we

16 start with the Joint Petitioners who are participating

17 from the NRC Region II offices in Atlanta, Georgia via

18 videoconference, then move to the Applicant and

19 finally to the NRC staff, both of whom are represented

20 by counsel who are present here in the Panel's

21 Rockville, Maryland hearing room.

22 And if we could, the Joint Petitioners,

23 please?

24 MR. SANDERS: This is Lawrence Sanders

25 representing the Joint Petitioners.
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1 MS. GOLDSTEIN: Mindy Goldstein

2 representing the Joint Petitioners.

3 CHAIRMAN BOLLWERK: All right, thank you

4 very much.

5 MR. BLANTON: Your Honor, I'm Stan Blanton

6 with Balch and Bingham, representing Southern Nuclear

7 Operating Company. With me here at counsel table is

8 my partner, Peter LeJeune, and co-counsel Kathryn

9 Sutton of the law firm Morgan Lewis and Bockius.,

10 CHAIRMAN BOLLWERK: All right, and the

11 staff, please?

12 MS. HODGDON: I'm Ann Hodgdon for the NRC

13 staff. And with me to-my right is Sarah Price, also

14 for the NRC staff, and Carol Lazar. Further to my

15 right is Jerry Wilson who the Board has already

16 introduced.

17 CHAIRMAN BOLLWERK: All right. Thank you

18 very much.

19 I should mention for counsel in Atlanta,

20 if at any point you're having problems, please let us

21 know. If we don't seem to be recognizing you when

22 you're speaking, at least wave your hands so we know

23 there may be an audio problem, all right? We have a

24 very clear picture of you, so we should be able to see

25 you.
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1 I should also mention from time to time we

2 may be doing some things here with the video that

3 might cause things to go blank there. Don't be

4 concerned. It's simply we're doing some switching due

5 to different displays. But again, if you have any

6 concerns, let us know or raise your hands, but at this

7 point everything seems to be working correctly. Is

8 that right from your end?

9 MR. SANDERS: Yes, sir.

10 CHAIRMAN BOLLWERK: All right, thank you.

11 As my previous comments indicated, during today's

12 conference we will only be entertaining presentations

13 from these participants regarding the contention

14 admission matters I outlined previously. At some

15 point in the future, however, in accordance with

16 Section 2.315(a) Of Title 10 of the Code of Federal

17 Regulations, the Board may issue a notice that, among

18 other things, may indicate that members of the public

19 will be afforded an opportunity to provide as

20 appropriate oral, limited appearance statements

21 setting forth their views concerning the proposed COL

22 for the two new Vogtle units. In that issuance or

23 subsequent notice, the Board will outline the times,

24 places, and conditions of participation relative to

25 any opportunity for oral, limited appearance
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1 statements.

2 In the interim, as the Board noted at its

3 December 2, 2008 issuance in this case, any member of

4 the public can submit a written limited appearance

5 statement providing his or her views regarding the

6 issues in this proceeding. Those written statements

7 can be sent at any time by regular mail to the Office

8 of the Secretary, U.S. Nuclear Regulatory Commission,

9 Washington, D.C. 20555-001, Attention: Rulemakings

10 and Adjudications Staff or by email to

11 hearingdocket@nrc.gov.

12 A copy of the statement also should be

13 provided to me as the Chairman of this Atomic Safety

14 and Licensing Board by sending it by regular mail to

15 my attention at the Atomic Safety and Licensing Board

16 Panel, Mail Stop T-3F23, U.S. Nuclear Regulatory

17 Commission, Washington, D.C. 20555-001, or by email to

18 paulbollwerk@nrc.gov. And again, this submission

19 information is provided in the Board's December 2nd

20 issuance.

21 Finally, as an information matter, I would

22 note that under the current provisions of the Atomic

23 Energy Act, regardless of the admissability of any of

24 the Joint Petitioners' contentions, the Agency must

25 conduct a separate, mandatory hearing concerning the
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1 Southern combined license application for proposed

2 Vogtle Units 3 and 4. That hearing to which only TVA

3 and -- I'm sorry -- with only Southern and the NRC

4 staff would be parties, would deal only with matters

5 other than those admitted for litigation before this

6 Board and would provide the basis for required health,

7 safety, environmental and common defense and security

8 findings associated with the application and the NRC

9 staff safety and NEPA reviews of the application.

10 Under current Agency policy, the mandatory

11 hearing for the Vogtle Units 3 and 4 COL application

12 will be conducted by the Commission itself.

13 Returning to the matters before the Board

14 today with respect to the order of presentation by the

15 participants to this prehearing conference, in our

16 December 31st order, we outlined a schedule that

17 affords an opportunity for the participants to address

18 the three contested matters now before the Board. We

19 would intend to follow that schedule as closely as

20 possible in terms of the issues and allocated times

21 for argument. In that regard, we request that before

22. starting on the issues for which Joint Petitioners

23 have been afforded an opportunity for initial argument

24 and rebuttal, their counsel should indicate how much

25 of the Joint Petitioners' total time allocation for
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1 that issue he wishes to reserve for rebuttal.

.2 The same would be true for Applicant's

3 counsel relative to the agreed allocation of time

4 between Southern and the NRC staff.

5 Toward the end of the--.allocated argument

6 time, the Board will be providing counsel with notice

7 of the need to finish his or her presentation. Also,

8 as noted in our December 31st issuance, in making

9 their arguments the participants should bear in mind

10 that we read their pleadings and as such they should

11 focus their presentations on the critical points and

12 controversy as those have emerged as a result of the

13 various participant filings over the last several

14 weeks.

15 The Board also should anticipate that the

16 participants would, during their arguments address the

17 questions posed by the Board in Attachment A to the

18 Board's January 14, 2009 scheduling order.

19 Finally, at this junction, we'd like to

20 have a brief discussion regarding some of the

21 administrative matters involved in this proceeding.

22 And relative to administrative -- at some juncture,

23 rather toward the end, we'd like to have a brief

24 discussion regarding some of the administrative

25 details involved in this proceeding and relative to
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1 administrative matters I would note that this is my

2 cell phone and I'm now going to turn it off. I'm

- 3 sticking it in my pocket and I'm not going to turn it

4 on again until we recess. I would request that

.5 everyone else do the same thing with his or her cell

6 phone or at least put it on vibrate. But if you point

7 your phone on vibrate and it goes off while we're in

8 session, and you wish to answer it, you need to leave

9 the room before you make your -- before you begin your

10 conversation. We appreciate everyone abiding by this

11 protocol at any time this prehearing conference is in

12 session. So please, if you would, turn off your cell

13 phones, put them on vibrate and put them away.

14 Unless the participants have anything at

15 this point they need to bring to the Board's

16 attention, let's go ahead and begin with Mr. Wilson's

17 presentation regarding the design certification and

18 combined license processes.

19 Let me see if there's anything from

20 Atlanta at this point before we begin?

21 MR. SANDERS: No.

22 CHAIRMAN BOLLWERK: All right, anything

23 from the parties here?

24 MR. BLANTON: No, Your Honor.

25 CHAIRMAN BOLLWERK: All right, Mr. Wilson,
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1 you have the floor.

2 Thank you very much for coming and

3 speaking with. us today. We very much appreciate it.

4 MR. WILSON: Thank you, Judge Bollwerk,

5 -- and good morning. By way of. background, one of my

6 jobs here at the NRC is to be an instructor for a

7 course on licensing nuclear power plants under Part

8 52, and so for this presentation I selected a few

9 slides from that presentation, so if we could turn to

10 Slide 2, please?

11 CHAIRMAN BOLLWERK: Before you start, let

12 me check. We had paper copies of those made available

13 in Atlanta. We're going to be basically showing Mr.

14 Wilson rather than the slides. I take it you all have

15 them?

16 MR. SANDERS: Yes, sir. They're available

17 here.

18 CHAIRMAN BOLLWERK: Thank you very much.

19 MR. WILSON: Next slide, Andy. Thank you.

20 I found that in giving an overview of Part 52, it's

21 good to start out with what are the requirements that

22 an Applicant has to meet in order to get approval to

23 build and operate a nuclear power plant. So at a high

24 level I've listed those requirements on Slide 2. The

25 Applicant needs to demonstrate their qualifications,
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1 both technical and financial. You have to demonstrate

2 the design meets the applicable regulations. You have

3 to disclose the environmental impacts of construction

4 and operation. You have to demonstrate that their

5 operational programs meet the applicable regulations.-

6 You have to demonstrate suitability of the site for a

7 nuclear power plant of that size and type. And last,

8 but not least, they have to perform a verification

9 demonstrating that the as-built facility conforms with

10 the approved design.

11 Now with that, let's turn to Slide 3. And

12 keep those high-level requirements in mind as we talk

13 about these different licensing processes. So when

14 the Commission created Part 52, it created three new

15 licensing processes. These are the site permit

16 process which basically resolves siting issues and

17 discloses environmental impacts. It created the

18 design certification process which resolves design

19 issues and the related ITAAC for those design

20 features. And created the combined license process

21 which is the fundamental licensing process under Part

22 52 and recognized with the combined license, the

23 Applicant could address all of the matters to be

24 resolved in that license or could reference other

25 licensing processes in which case the combined license
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1 would deal with resolution of the remaining issues.

2 Now I also have on here the standard

3 design approval process and the manufacturing license

4 process. Those were transferred from Part 50 over to

5 Part 52 so we could consolidate the licensing

6 processes in a single part.

7 You'll see the goals the Commission had

8 for Part 52. I won't go into those.

9 Let's turn to Slide 4, please. Now in

10 Slide 4, I have this diagram to try and show the

11 relationship of the different licensing processes as

12 we go through the process of getting approvals and

13 then doing the construction and getting authorization

14 to load fuel.

15 Now an important point here in these

16 relationships is that these are options or

17 alternatives and the combined license applicant could

18 pick some or none of those different licensing

19 processes that are shown on the left side of the

20 diagram.

21 Now as an example, let's take the case

22 where a combined license applicant references a design

23 certification. In that particular case, as I said

24 before, the license applicant is relying on that

25 signed certification to provide the resolution of the
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1 design issues in the ITAAC of those design issues and

2 the combined license would resolve the other remaining

3 issues that are listed on Slide 2. Once that license

4 is issued then that licensee at that point in time can

5 proceed with construction of the plant. Verifications

6 will follow with that verifying the construction has

7 been done correctly and assuming all of the ITAAC are

8 met, that licensee would get authorization to load

9 fuel.

10 So in summary, the way to think of Part 52

11 is a variety of alternatives or options for licensing

12 your nuclear power plant.

13 And with that, Judge Bollwerk, I'm

14 available to answer questions from the Board.

15 CHAIRMAN BOLLWERK: All right. Let me

16 first check, does staff counsel have any objection if

17 we ask Mr. Wilson any questions?

18 MS. HODGDON: No objection.

19 CHAIRMAN BOLLWERK: All right. Let me

20 turn to Judge Trikouros. Is there anything you'd like

21 to ask him?

22 ADMIN. JUDGE TRIKOUROS: Yes. Mr. Wilson,

23 in the original formulation of Part 52, was there any

24 consideration given to overlap issues, you know, for

25 example, where a COL application is perhaps out of
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1 sync with the current state. of a DCD process. How do

2 you envision that working?

3 MR. WILSON: Well, first of all, at the

4 time we originally developed the rule and I'm talking

5 1988, we didn't envision that scenario. At that point

6 in time, we had already had two design certification

7 applications under review and we were under notice

8 that another one was coming in. So our vision in

9 crafting it was that COL applicants who came along

10 later would be choosing amongst pre-approved design

11 certifications that were already completed.

12 Now what's happened since then is that

13 other designs have come in and sought certification

14 about the same time that combined licensed applicants

15 are deciding to proceed, and so what you're describing

16 is scenarios where certification review is ongoing

17 while the combined license application has been

18 submitted and it's also ongoing. So we're working

19 that out as wego along. The staff's plan is that as

20 the various portions of the design certification

21 review get complete, the evaluations that have some

22 relationship to that review on the combined license

23 side could then be complete. A different way of

24 saying that is our vision is that we wouldn't issue

25 the final safety evaluation for combined license until
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1 the final safety evaluation is completed for the

2 design certification-

3 And also, as we were talking about the

4 original vision, we did provide a provision in

5 52.55(c) that dealt with the situation that if someone

6 were to reference a certification review that was in

7 progress, they could do that, but they would be

8 proceeding at their own risk.

9 ADMIN. JUDGE TRIKOUROS: To what extent

10 can a COLA be -- and I'll say again, out of sync with

11 a pending design certification.. For example, if a

12 COLA is submitted and it references a certain revision

13 of a design certification that -- where the design

14 certification is subsequently revised three times from

15 the date that the COLA was submitted, is there any

16 sort of a -- how is that handled internally in terms

17 of the review that would be done by the staff with

18 respect to that COLA? Does the staff just assume that

19 the current revision is applicable and does the review

20 that way? How would that be handled?

21 MR. WILSON: I'm going to give another

22 scenario to help explain this. But the technical

23 reviewers responsible for those design issues are

24 doing that review in parallel with the other reviewers

25 who are handling siting issues and operational
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1 programs and they're both kind of working in parallel

2 and interacting with each other. In a way, it's very

3 similar to a situation where combined license

4 applicant came with the entire application, the design

5 information, the siting information, the operational

6 programs and the staff was reviewing that in parallel

7 and interacting as necessary.

8 Now as you understand, siting people are

9 somewhat separate from in their review the design

10 people, but they have some interactions as part of

11 that review. So in both cases, they're operating in

12 parallel you would say.

13 Now in this particular case, however, you

14 need to wait for the final resolution of the design

15 certification before you make your decision on the

16 combined license. So you ask how is this going to

17 work, it's -- whatever the final revision is for that

18 design certification, that combined license applicant

19 will need to address that final revision before we

20 could make- a determination on the combined license.

21 ADMIN. JUDGE TRIKOUROS: I'm sorry. I

22 still have some questions regarding this. The

23 let's say for the sake of argument that there's a

24 radiological analysis that's affected by a subsequent

25 revision of a DCD and the staff is aware of that. But
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1 the COLA performed a radiological evaluation based on

2 the -- what was current at that time.

3 So you're saying that the staff would; in

4 essence, be reviewing the COLA with respect to the

5 radiological analysis requirements of the current DCD

6 state as opposed to the current COLA state? Is that

7 what you're saying?

8 MR. WILSON: Well, basically, the staff

9 has to review what's in front of them and let's assume

10 for the -- let's take an extreme case where in the

11. design certification they made a revision now and

12 they've changed some fundamental aspect of the design

13 that would affect that Chapter 15 analysis. The

14 reviewers who are looking at -- well, that's not a

15 good example because that would be in the design

16 certification review, but I'm kind of stretching the

17 example.

18 If there was a cascading impact on the

19 combined license review, those reviewers are looking

20 at what's in front of them and they're going to wait

21 until the combined license applicant revises their

22 application to conform with the latest version of the

23 design certification application. It's important to

24 remember in these scenarios that the combined license

25 applicant has the ability to depart from the design
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1 certification and so that may take place. The

2 combined license reviewers -can't assume what that

3 particular combined license applicant may do.

4 ADMIN. JUDGE TRIKOUROS: I take it there's

5-- nothing that compels them to adopt the most current

6 revision. They would file their combined license

7 application based on Rev. 2 and we're now up to Rev.

8 4, there's nothing that compels them to go to Rev. 4

9 if they decide not to do that?

10 MR. WILSON: That's correct, although we

11 certainly would expect they're going to do that

12 because the whole purpose of that combined license

13 applicant of referencing that design certification is

14 they want that reactor vendor to resolve all those

15 design issues and in most cases that combined license

16 applicant isn't going to want to take on those issues

17 themselves. But their may be situations for site-

18 specific reasons where they would want to take a

19 departure.

20 ADMIN. JUDGE TRIKOUROS: Could one make

21 the statement that the delta between the current

22 revision and the revision upon which the COLA was

23 based that that delta is plant specific in nature?

24 MR. WILSON: Let me say typically that's

25 correct. But that isn't so much a factor associated
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1 with the different revisions as the fact that design

2 certifications are not full scope facilities. There

3 are some site-specific design features that a combined

4 license applicant would propose in their application

5 such as an intake structure and so there's always

6 going to be some delta that's covered by that.

7 ADMIN. JUDGE TRIKOUROS: But those deltas

8 are specifically delineated in the application?

9 MR. WILSON: Yes. As are any departures

10 that that COL applicant may decide to take from the

11 design certification design.

12 ADMIN. JUDGE TRIKOUROS: But in the case

13 of two subsequent revisions that occur, after the COLA

14 is submitted, there is no delineation in the

15 application regarding them.

16 MR. WILSON: No, eventually we would

17 expect the combined license applicant is going to

18 catch up because the benefit to them is referencing a

19 completed design certification in acquiring the

20 finality associated with that for all of those design

21 issues. So we would expect that they're going to

22 adjust their application to catch up with the final

23 revision in the design certification application.

24 CHAIRMAN BOLLWERK: But I think I heard

25 you say if they decide not to do that, they're sort of
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1 on their own in terms of satisfying the staff that the

2 application --

3 MR. WILSON: That's correct --

4 CHAIRMAN BOLLWERK: Vis-a-vis the

5 certified design is adequate for the staff's purpose

6 -- for the staff to be able to sign off and say yes,

7 indeed, in the final SER we agreed that this can go

8 forward.

9 MR. WILSON: Right, the design issues are

10 at resolution in the design certification, but if the

11 COL applicant took a departure from a particular

12 design feature, then they would have to provide the

13 justification for that particular departure.

14 CHAIRMAN BOLLWERK: Let me just check and

15 see, Judge Jackson, do you have any questions?

16 ADMIN. JUDGE JACKSON: No additional

17 questions. Thanks.

18 CHAIRMAN BOLLWERK: All right. Anything

19 further, Judge Trikouros? All right.

20 Let me just ask you quickly, could you

21 give us a little bit of background, we've heard about

22 Tier 1 and Tier 2 briefly in terms of those concepts?

23 MR. WILSON: Yes. When the design

24 certification concept was originally developed, that

25 use of the two tiers of information did not exist.
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1 The vision was that some of the information in the

2 application would be a certified discussion of the

3 design features, but some of those discussions that

4 explain how things work and some of the other analyses

5 would not necessarily be part of that certified

6 information.

7 Well, when we were doing the first couple

8 of reviews, the industry proposed to have two tiers of

9 information and their underlying goal with that is

10 they wanted to have all of the information that they

11 submitted in the application for design certification

12 achieve finality through the rulemaking process.

13 And so you should look at the basic

14 application, the safety analysis report as the Tier 2

15 information and from that the Applicant has proposed

16 and we agreed they would extract high-level

17 information about the design and that would become the

18 Tier 1 information and in the design certification

19 rules you'll see how we refer to that as Tier 1

20 information as certified and the Tier 2 information is

21 approved. There's a distinction that we carved in

22 there.

23 But the important part of the distinction

24 is how the change process works which is in Section 8

25 of any particular design certification rule and it's
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1 just an easy way to refer to it. It's more difficult

2 to change Tier 1 information than it is to change Tier.

3 2 information.

4 CHAIRMAN BOLLWERK: All right. And then

5 perhaps just a second, a couple seconds on ITAACs,

6 anything you'd like to provide us in terms of just

7 generic background on ITAACs?

8 MR. WILSON: Yes. This is another matter

9 that came up during the rulemaking and was based on

10 experience that the industry had during construction

11 inspections for the initial employment of nuclear

12 plants which, as you mentioned earlier, we have well

13 over a 100 plants operating now.

14 One of the concerns that the industry

15 brought forward was that they felt somewhat vulnerable

16 when inspectors came to the site. They didn't know

17 what was going to be inspected, how it was going to be

18 done and more importantly what the acceptance criteria

19 they were going to have to meet and what they

20 requested and the NRC agreed with is that we could

21 come to agreement in advance of construction as to

22 what the inspection test or analysis would be and what

23 the acceptance criteria would be. And so when the

24 Commission talks about licensing under Part 52 as

25 being more predictable, this is one of the key
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1 features. We have agreement in advance as to what are

2 the design commitments that are going to be verified,

3 how they're going to. be verified and what the

4- acceptance criteria are going to be. That's a

5 fundamental change from how we did our inspections in

6 the past to how. we plan to do it in the future.

7 CHAIRMAN BOLLWERK: Let me just check

8 again, Judge Trikouros, anything else for Mr. Wilson?

9 ADMIN. JUDGE TRIKOUROS: No.

10 CHAIRMAN BOLLWERK: Judge Jackson?

11 ADMIN. JUDGE JACKSON: Nothing, thanks.

12 CHAIRMAN BOLLWERK: All right, well, again

13 we appreciate very much you coming and speaking with

14 us today, providing us a sort of general background.

15 I think it's a good baseline for all of us to have as

16 we go forward with our argument, our discussion with

17 the parties today and again, I hope you didn't have

18 any trouble getting in here this morning, but we do

19 appreciate your coming by and talking with us today.

20 MR. WILSON: You're welcome.

21 CHAIRMAN BOLLWERK: Thank you very much.

22 All right, at this point, with that

23 understanding, Mr. Wilson has provided sort of a

24 generic background or a baseline, why don't we go

25 ahead and move into the argument on the two
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1 contentions that we've sort-of allocated. Among.the

2 three, we put two of them together since they were

3 closely related and provided time for those two and

4 then the third one, excuse me, we separated-out or a

5 second argument.

6 Joint Petitioners have 25 minutes to deal

7 with what we have labeled miscellaneous 1 and 2 and

8 those relate to the incompleteness of the potential

9 incompleteness of the COLA relative to certain

10 revisions that have been made to the design

11 certification.

12 Let me see from Petitioners' counsel, how

13 much time do you want to save for rebuttal?

14 MR. SANDERS: We're going to reserve five

15 minutes.

16 CHAIRMAN BOLLWERK: All right, five

17 minutes for rebuttal.

18 Let me also just start off with a question

19 before you begin. When you look at these two

20 contentions, basically the first and the last sentence

21 in both of them are exactly the same and the middle

22 sentence is a little different.

23 How would you distinguish between these

24 two contentions?

25 MR. SANDERS: Well, sir, they're very
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1 similar. It's just that we were trying to deal with

2 the situation that Mr. Wilson was just alluding to

3 which was the ever-changing aspect of the DCD. While

4 we were trying to state a contention based on the COLA

5 application-- which references DCD 16, we were aware

6 that 16 had already been superseded by 17, so we were

7 just trying to capture that situation.

8 CHAIRMAN BOLLWERK: So I take it the

9 second contention really deals with Revision 17, that

10 situation.

11 MR. SANDERS: Yes, sir.

12 CHAIRMAN BOLLWERK: Okay. All right,

13 whenever you'd like to go ahead and start your

14 argument, please do so.

15 MR. SANDERS: Well, good morning, and

16 thank you for having us here today. I should say at

17 the outset that we are unlikely to use our full 25

18 minutes because pretty much we have said what we want

19 to say in our briefing and I'm not going to repeat

20 myself.

21 I think that Mr. Wilson's discussion now

22 proves out point and. that's that this license

23 application cannot at the current time result in the

24 issuance of a license because the certified design or

25 the design that they rely upon is uncertified. And
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1 our position is if the staff can't issue the license

2 right now, then the public and intervenors can't

3 evaluate the license application as it relates to the

4 technical issues that are currently being revised and

5 therefore, the application is incomplete.

6 Once again, I would just go back to the

7 first point that Mr. Wilson mentioned when he was

8 answering questions and that's simply that the Part 52

9 rules do not contemplate the scenario presented here.

10 In this case, the Applicant references a DCD revision

11 which was subsequently revised again and the Applicant

12 has stated an intention to file an amended application

13 in early 2009. So the problem that the public is

14 confronted with is that there is no way to know what

15 is really being proposed here. If you go to the COLA

16 and it references DCD 16 and then you go to DCD 16 and

17 you find that that particular technical issue is not

18 finalized, and subject to ongoing revision, how are we

19 supposed to say or know what's going on or what the

20 ultimate result will be? We're left in the situation

21 of having to guess what will ultimately happen.

22 It is true that the Commission issued

23 guidance that suggests that an applicant can rely on

24 a pending docketed revision or pending docketed

25 certification and by implication that would also cover
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1 revision. But the problem is is that the Commission's

2 guidance doesn't really say how the staff is supposed

3 to implement that in terms of how they are to proceed

4 with the licensing when the DCD is not complete. In

5 effect, the staff and the Applicant have gotten ahead

6 of the process, the DCD process and they have a

7 choice. They could go forward, but that would be as

8 an uncertified design and they would have to provide

9 the missing information in their application.

10 A further thing that I would say is that

11 if the goal of this process is to provide

12 predictability in the licensing process, then this has

13 -- this current situation is failing in meeting that

14 goal. Right now, the process is totally

15 unpredictable. We have no idea what's going to happen

16 next. And all we are trying to do is preserve our

17 right to challenge these unresolved issues in the

18 future once they become resolved. I think I'll stop

19 now.

20 CHAIRMAN BOLLWERK: All right. Let me --

21 I think we -- I want to come back to the questions,

22 the specific questions we asked and get your responses

23 to those, but let me just ask a general question.

24 In any licensing process that the Agency

25 undergoes, there's the possibility always that for

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



34

1 whatever reason during that process the Applicant will

2 choose to amend their license application and that can

3 introduce new issues into the case. Now here,

4 admittedly, it becomes more. complicated because you

5 have to keep your eye sort of two different balls that

6 are in the air, as it were, not only the license

7 application itself, but the certified design.

8 And at least one could make the argument

9 on the procedural side in terms of the hearing process

10 when you have an instance where a license application

11 is changed by an applicant, that raises the

12 possibility at least that new issues can be introduced

13 into the case by an intervenor, either one that's

14 currently in the case or potentially one that never

15 was in the case before, although they would be coming

16 into the case somewhat late.

17 Why isn't the same sort of process, the

18 one that we're looking at here which is there may not

19 be anything for you to raise at this point in terms

20 of the certified design and one of which, in fact, my

21 understanding is the Applicant hasn't even adopted,

22 but as this goes forward, there may well be things,

23 especially when the staff issues its final safety

24 evaluation report, you will have issues with.

25 MR. SANDERS: Well, I think you alluded
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1 the problem and that is that there's a much higher

2 burden to intervene later. So that's the first point.

3 And the second point is as this application is -- the

4 current, application references DCD 16 and

5 miscellaneous 1 addresses the problems with referring

6 to DCD 16. So it's kind of -- we anticipate that

7 Southern will amend its application and at that time

8 we may or may not have reason to state new

9 contentions, but that doesn't change the fact that the

10 current application is incomplete and these

11 contentions are admissible now.

12 CHAIRMAN BOLLWERK: Admittedly, a late-

13 filed intervention petition has a higher standard,

14 although one could say one of the main issues in any

15 late-filed petition is going to be good cause and

16 obviously if something is changed radically, you're

17 probably always going to have good cause to come in.

18 You have to address the factor, admittedly, but

19 probably getting in is not as big a barrier as maybe

20 you are suggesting. What's your comment on that?

21 MR. SANDERS: I think you're probably

22 right there, Your Honor. It is a higher standard that

23 we would have to demonstrate, but clearly an

24 application that's referencing a new design

25 certification that has some major change in it would
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1 probably be good cause.

2 CHAIRMAN BOLLWERK: There has been concern

3 with the Agency licensing process putting aside the

4 combined licensing process about the timing, when

5 applications come in, when intervention petitions are

6 filed. At this point we have a process that says the

7 intervention petition is filed when the application is

8 originally proffered. Are you looking for a different

9 type of process with respect to combined licenses?

10 MR. SANDERS: Well, the regulations are

11 what they are. I mean if I were writing them

12 differently I would change the process quite a bit to

13 tell you the truth.

14 CHAIRMAN BOLLWERK: Let me see if the

15 other Board Judges have any questions.

16 Judge Trikouros?

17 ADMIN. JUDGE TRIKOUROS: Yes, could you

18 make a distinction for me between your basically

19 objecting to the way that Part 52 is currently written

20 versus your miscellaneous 1? How is that different?

21 How is miscellaneous 1 different from merely not

22 liking Part 52?

23 MR. SANDERS: Well, it's because that in

24 our contentions, we tried to raise particular aspects

25 of the -- in the application that -- in this
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1 application that are incomplete or missing; Whereas,

2 so we, at least we tried to focus the contentions on

3 the application, not on the process which allows this.

4 So I would say that Southern probably could have filed

5 a complete application under the current--rules, but

6 they didn't. I hope that answers your question.

7 ADMIN. JUDGE TRIKOUROS: Can you just give

8 me a specific on that?

9 MR. SANDERS: One moment, please.

10 CHAIRMAN BOLLWERK: How would you want it

11 more complete, I guess that's the question, basically.

12 ADMIN. JUDGE TRIKOUROS: Right.

13 MR. SANDERS: Okay, well, on page 9 of our

14 application or of the petition, we list a number of

15 issues in the design certification that are currently

16 being reviewed and revised. And the application

17 simply references those sections and says we're

18 referencing DCD 16, but they're referencing something

19 that is currently in flux. So what does it really

20 mean to reference something that hasn't been finalized

21 yet? It seems to me that an application has to do a

22 little bit more in this situation than just to say see

23 CDC 16. I hope that answers your question.

24 ADMIN. JUDGE TRIKOUROS: The problem that

25 I'm having is that the normal Part 52 process allows
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1 for appending DCD concurrent with a COLA and the

2 review, the on-going review of the DCD will constantly

3 result in RAIs and basically changes _throughout the

4 course of that staff review of the DCD. So we're sort

5 of always in this mode. And I'm trying to -- in the

6 normal process. So I'm trying to understand how this

7 contention is different than the normal process. In

8 the time it takes for an applicant to present, to

9 develop a COLA and submit it, there might be a number

10 of changes that are occurring on the DCD side for

11 appending DCD. That's the fundamental problem.

12 MR. SANDERS: I think that's exactly

13 right. That is the fundamental problem and we're just

14 trying to deal with it here. We have a very limited

15° opportunity to intervene in this licensing proceeding

16 and this licensing proceeding under Part 52 rules can

17 go forward based on a docketed, but not yet certified

18 design. But again, how does -- the rules don't really

19 address how as a practical matter that is supposed to

20 happen. How can the staff resolve these issues until

21 the DCD is resolved and finalized. So as Mr. Wilson

22 said, the staff cannot issue the license that has been

23 applied for at this time based on this DCD. There's

24 got to be more stuff happening and that -- and for us,

25 it is the same thing. We have no way to make a final
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1 evaluation of the completeness and the thoroughness of

2 the safety issues until the DCD is finalized.

3 CHAIRMAN BOLLWERK: Right, and as I

4 suggested or at least proffered, doesn't that really

5 roll -essentially some potential intervention

6 possibilities to the end of the process for you to let

7 DCD or the staff file an SER or whatever format it

8 comes out in is issued?

-9 MR. SANDERS: I think so. Well, again,

10 it's really unclear because our -- the rules allow a

11 very limited window to intervene or to petition to

12 intervene on this application and this application

13 incorporates DCD Revision 16 so yes, I'm not really

14 sure that we do have -- that we are going to have a

15 realistic opportunity to raise these issues later.

16 CHAIRMAN BOLLWERK: Well, again, at least

17 it's always been my understanding that someone could

18 come in at any point while all this process if before

19 the Agency. Again, they may be a late intervenor,

20 that's possible, but if something has changed

21 radically in the process, whether it's in terms of the

22 application or whatever else might be going on, they

23 can certainly file an intervention petition. It's

24 late. And raise a contention, as long as it's filed

25 timely.
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1 MR. SANDERS: I think the counter argument

2 would be we reference -- again, assuming that there is

3 an amendment, a COLA amendment to reference DCD 17,

4 the argument will be well, DCD 17 isn't a major change

5 in our application because -- or at least it presumes

6 that there's going to be a significant difference

7 between the DCD revision as proposed and as finally

8 adopted. I think that's the answer.

9 CHAIRMAN BOLLWERK: So then your-concern

10 is that while there may be revision to DCD, it's not

11 going to be of sufficient magnitude that it would

12 provide or be the trigger for additional contentions

13 or for a late intervention petition?

14 MR. SANDERS: I think that would be the

15 counter argument that the trigger point was the

16 application incorporating the DCD, not the amendment

17 being adopted finally.

18 CHAIRMAN BOLLWERK: Let me just stop.

19 Judge Jackson, do you have any questions?

20 ADMIN. JUDGE JACKSON: I had a question of

21 clarification I would like to ask. It relates to the

22 reply of Joint Petitioners, December 23rd. Kind of

23 the lead argument in that for these two contentions

24 we're discussing, miscellaneous 1 and 2, begins at the

25 bottom of the second page and goes over to the third
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.1 page at the top. It uses as a reference, kind of the

2 lead reference which is reference 3, the reference

3 relates to the mixed oxide fuel fabrication facility

4 and I was just curious about how that's applicable to

5 a commercial licensing situation that we're involved

6 in here with the standardized design issues whereas

7 this reference doesn't seem to me to apply to that and

8 I was just interested in some context on that and how

9 this reference is applicable.

10 MR. SANDERS: One moment, please.

11 (Pause.)

12 CHAIRMAN BOLLWERK: While he's checking

13 that out, how are you all going to allocate your time

14 when we go to your argument?

15 MR. BLANTON: Your Honor, we're going to

16 try to split it up as close to 50-50. as possible, but

17 the OGC staff has graciously said if I talk a little

18 too long, they'll --

19 CHAIRMAN BOLLWERK: So we're looking at

20 about 12 and a half minutes apiece or thereabouts?

21 MR. BLANTON: Yes, sir.

22 CHAIRMAN BOLLWERK: Okay, thank you.

23 MR. SANDERS: Well, I'll try to answer

24 that question.. I think that if you look at the

25 footnote, at the footnote, I think what we're saying
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1 is that the staff is the one that gets this wrong in

2 their argument, but I think also more generally even

3 though the context, the licensing context is quite

4 different between a COLA and the MOX situation, there

5 was an analogous issue as to how -- as to sequencing

6 of a proceeding where there are on-going changes or

7 you know, whether there's more than one process

8 happening at the same time and they interact together,

9 how is a Licensing Board to deal with that situation?

10 I think that was our point with that opening quote

11 about these being classic contentions of omission.

12 ADMIN. JUDGE JACKSON: Okay, I would --

13 I'm not that familiar with the MOX licensing, but I

14 assumed that that wasn't the formalized process like

15 design certification that was going on. Wasn't that

16 more of a one of a kind situation?

17 MR. SANDERS: You're right. It's not a

18 Part 52 proceeding and Part 52 is where the Commission

19 has adopted these sort of generic licensing processes

20 for new power plants. So that is a difference between

21 the two, but as I said, my understanding of the MOX

22- decision is that it presented a similar situation

23 where there was more than one process going on at the

24 same time and that the MOX proceeding was in a way

25 waiting for other external processes to be complete
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1 before they could go forward on the issue.

2 Now again, I have to say I am also

3 unfamiliar with the details of the MOX proceeding, but

4 that is my understanding of it.

5 ADMIN. JUDGE JACKSON: All right, thank

6 you.

7 CHAIRMAN BOLLWERK: Judge Trikouros is

8 very familiar with the MOX case. I don't know if you

9 want to say anything about that or not.

10 ADMIN. JUDGE TRIKOUROS: I don't think I

11 really want to say much about MOX here. But it is not

12 -- it's a different enough situation that I don't

13 think it applies here. That Part 70 proceeding was --

14 had a -- involved a situation that was, in my opinion,

15 entirely different than what we're dealing with here.

16 CHAIRMAN BOLLWERK: Let me just briefly.

17 We asked a series of questions and maybe some of them

18 you sort of bleakly responded to, but I guess I wanted

19 to make sure. In terms of question one, there was a

20 question about whether you were really asking for the

21 Board to issue some kind of a declaratory order. Is

22 there anything you want to say about that one?

23 MR. SANDERS: We don't think we're asking

24 for a declaratory order. The Intervenor believed that

25 when an applicant references a DCD that is subject to
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1 a pending amendment, the applicant has an increased

2 burden to address the design issues that are subject

3 to revision and our claim is that the application,

.4 this application is incomplete because it references

5 elements that have not yet been finalized.

.6 And then to go to Part 2, if this Board

7 thinks that we really are, that this, in effect, is a

8 motion for a declaratory order, then we think that the

9 Board does have authority under the Part 2 regs to

10 issue such an order even in the absence of an

11 admissible contention. Of course, we think our

12 contention is admissible.

13 CHAIRMAN BOLLWERK: All right. On

14 question two that we had asked, basically questions

15 about consistency with a couple of the Shearon Harris

16 case and the Lee case, anything you want to say on

17 that one?

18 MR. SANDERS: We don't see there being a

19 significant difference between the Harris and.Lee and

20 this. This is an issue that in a sense is generic to

21 all AP 1000 applications until the final DCD is

22 adopted. But I should point out, just because the

23 issue is generic to all of these applications, does

24 not make it a challenge to the Part 52 regulation.

25 It's just an issue that is going to come up again and
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1 again in these applications and I think that that goes

2 .. that is a prelude to the answer to Part B of this

3 question which is should this be referred to the

4 Commission or to one of the other Licensing Boards

5 considering that it is the same issue.

6 And yes, we think that it should be

7 referred to the Commission because it's something that

8 is generic and is going to come up again and again and

9 you could be sure that no matter what this Board rules

10 on these contentions, the next putative intervenors of

11 an AP 1000 COLA will tailor, their pleadings to at

12 least attempt to address this Board's concerns. So

13 it's the kind of thing that we would really benefit

14 from the Commission taking up and giving a little more

15 guidance than their current guidance.

16 CHAIRMAN BOLLWERK: All right, in terms of

17 -- let's see, question four was a little bit more in

18 terms of staff review, I don't know that you all have

19 -- question three is a little more in terms of staff

20 review. Do you have anything you want to say about

21 question three?

22 MR. SANDERS: All I have on my list is

23 staff.

24 CHAIRMAN BOLLWERK: Question four.

25 MR. SANDERS: Our answer to question four
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1 is yes. I just want to make sure I want to -- I don't

2 want to say any more.

3 CHAIRMAN BOLLWERK: Assuming an applicant

4 does not amend its COLA to reference a DCD revision

.5 would the need for any changes outlined in the DCD

6 revision become a plant-specific issue that could be

7 litigated by a hearing petitioner who submitted an

8 appropriately supported contention?

9 MR. SANDERS: I think that our answer is

10 yes and that this was -- Mr. Wilson confirmed that

11 view as wel.l, I believe.

12 CHAIRMAN BOLLWERK: And then in terms of

13 number five, I think we talked about that a little

14 bit, in terms of the appropriate trigger for any COL

15 contentions based upon a proposed DCD revision.

16 Anything further you want to say on that?

17 MR. SANDERS: I think we talked about it,

18 but I would just point out that we think the trigger

19 point in most cases would be the submission of the

20 initial application and then the submission of the

21 amended application incorporating the new DCD revision

22 and that the final adoption of the DCD, if it occurs

23 after the application, could be problematic for filing

24 contentions then.

25 CHAIRMAN BOLLWERK: Let me just check,
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1 either of the Board Members. Anything further from

2 Judge Trikouros at this point? Judge Jackson?

3 ADMIN. JUDGE JACKSON.: Nothing further.

4 CHAIRMAN BOLLWERK: All right. We've

5 taken you a-- little over your time, but it was our

6 questions, so we will obviously -- you willikeep your

7 five minutes for rebuttal intact.

8 MR. SANDERS: Thank you.

.9 CHAIRMAN BOLLWERK: Let me then turn to

10 Mr. Blanton and see what the Applicant has to say on

11 all of this.

12 MR. BLANTON: Thank you, Your Honor. Your

13 Honor, I just wrote down an answer to one of your

14 questions that Mr. Sanders gave and he said that in

15 response to question one that his contention is that

16 the COLA is incomplete because it references a

17 certified design that has not yet been finalized. And

18 that's not the first time that that's in this record.

19 It's all through his reply brief and it's all through

20 frankly the initial petition.

21 As we've heard a couple of times today,

22 both from Mr. Wilson and Judge Trikouros, 10 CFR

23 52.55(c) expressly, it's not just guidance, it is the

24 regulation, expressly permits a COL applicant to

25 reference a design certification application that has
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1 been docketed and that is exactly what this COLA does.

2 It is no contention to say that the COLA

3 applicant has complied with the regulation. That does

4 not present a litigable contention under 2.309(f).

-- 5 What I take Mr. Sanders' contention to be or the

6 Intervenor's contention to be is that yes, we concede

7 that you are entitled to do what you've done, but we

8 have a contention that you have done what the rules,

9 you have done what the rules allow you to do and that

10 COL is not ready to be issued yet.

11 Well, the fact that staff review is not

12 complete or the fact that there might be revisions to

13 the COLA between now and the time staff review is

14 complete, is not a litigable, admissible contention

15 make. The criteria in 309(f) are therefore a reason.

16 It is to present to the Board triable issues and this

17 is not a triable issue. We don't dispute that if we

18 continue to reference the AP 1000 DCD, that by the

19 time the COLA or the COL is issued, the current

20 version of the DCD that is approved by the Commission

21 in rulemaking and our COLA have to sync up.

22 And we don't dispute that- if there are

23 deltas between the design that's in our COLA, and the

24 current approved version of the DCD at the time our

25 COL is issued, those will have to be reViewed and
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1 evaluated by the staff as site specific and

2 adjudicated by this Board or the Commission as site-

3 specific design issues.- There is no dispute about

4 that and there's nothing to try.

5 Now it is true our COLA references AP 1000

6 DCD Rev. 16. And in our answer to this contention, we

7 have pointed out in detail where all the categories of

8 information that the Petitioners claim are quote

9 missing, are in that COLA as a result of being

10 incorporated by reference in the DCD and in some cases

11 the DCD is incorporated by reference and there's

12 additional information in the COLA.

13 They're not really saying and they don't

14 dispute any of that. They're not really saying and if

15 you look at their reply brief, and I'll even point you

16 to footnote six on page five, they're not claiming

17 that information is not in the COLA. They're just

18 claiming, they're just complaining that it's not

19 approved yet.

20 And again, I go back to Judge Trikouros'

21 question, how has this COLA not complied with the

22 normal Part 52 process? And the answer to that is not

23 at all. It has complied exactly with the Part 52

24 process. That's envisioned in the rule in 10 CFR

25 52.55(c).
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1 Now the Commission has elaborated in its

2: position statement on how that rule is to be applied

3 in licensing proceedings and it's made very clear that

4 two things. One. issues over the design of the -- over

5 the standard design really should be resolved in a

6 design certification proceeding, not in an individual

7 licensing proceeding such as this. That's the reason

8 they provided for holding contentions that relate to

9 the design in abeyance. But importantly, the second

10 thing that position statement says and they've

11 reiterated in the Commission's decision in the Harris

12 proceeding is that in order to be even admitted for

13 the purpose of being held in abeyance in a COLA

14 proceeding, that the contention has to be otherwise

15 admissible. It has to create genuine issues of fact

16 or a legal questions that's litigable in a licensing

17 proceeding and this contention does not do that.

18 CHAIRMAN BOLLWERK: Can you give me. an

19 example of a contention -- I recognize you don't draft

20 contentions, generally, but what's an example of a

21 contention that would be admissible under the

22 Commission policy?

23 MR. BLANTON: I think, Your Honor, if they

24 filed a contention that was properly supported by

25 expert testimony that there was an issue with a safety
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1 analysis in the DCD that we had incorporated by

2 reference and there was a legitimate technical dispute

3 over the validity of that safety analysis, or that a

4 piece of equipment was the wrong size or the wrong

5 kind of piece of equipment' and it had a safety impact

6 on the design, that would be the kind of contention

7 that the Commission has envisioned a Petitioner might

8 file in a COLA proceeding that would then be held in

9 abeyance while the design review staff worked that out

10 in the design certification proceeding.

11 Is that what you're asking?

12 CHAIRMAN BOLLWERK: With respect to the

13 safety analysis and the DCD that's pending with the

14 staff?

15 MR. BLANTON: Yes, sir.

16 CHAIRMAN BOLLWERK: Okay.

17 MR. BLANTON: Now if it's been approved,

18 it's off the table.

19 CHAIRMAN BOLLWERK: Right.

20 MR. BLANTON: The only way this ever comes

21 up is if we have -- is if a COLA has referenced a

22 pending design certification.

23 CHAIRMAN BOLLWERK: right.

24 MR. BLANTON: What the Petitioners really

25 seem to be asking for is to have admitted a sort of
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1 place holder contention that is admitted -for the

2 purpose of just letting them be a part of the

3 proceeding until the design certification rule-comes

4 out and syncs up, and the COLA syncs up with the

5 design certification rule and at that point the

6 contention would be moot. And I submit that in no

7 way, shape, or form complies with the requirements of

8 2.309(f).

9 I mean in order for a contention to be

10 admissible, it has to create a dispute of fact or law

11 and there's not one here. They don't dispute any fact

12 that's in the COLA, other than to say it's not yet,

13 that the safety information they cite is not yet

14 certified and the regulation expressly allows us to do

15 that.

16 CHAIRMAN. BOLLWERK: What is your view of

17 my discussion with Mr. Sanders about the - I don't

18 know if the proper word is jeopardy, but the position

19 you're put in by adopting certified design revisions

20 and the possibility the late issues will come in

21 because of that?

22 MR. BLANTON: If I understand your

23 question, Your Honor, and I may not, so if --

24 CHAIRMAN BOLLWERK: I'll clarify it --

25 MR. BLANTON: If I answer a different
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1 question, correct me.

2 CHAIRMAN BOLLWERK: All.right.

3 MR. BLANTON: If we reference Rev. 16 and

4 Rev. 17 comes out and creates issues in our -- in the

5 remainder of our COLA where we have referenced Rev. 16

6 and it no longer, whatever the safety analysis is, no

7 longer applies because of Rev. 17, then it would be up

8 to us to either adopt Rev. 17 and revise those safety

9 analyses or otherwise satisfy the staff that our

10 design was safe as written and that would end up being

11 an issue in this licensing proceeding.

12 CHAIRMAN BOLLWERK: So there is a

13 possibility every time you adopt -- a revision comes

14 out and you adopt it, that there could be new site-

15 specific -- that's not the proper word -- application-

16 specific issues that are raised?

17 MR. BLANTON: Information in the COLA

18 could change as a result of the adoption of a new

19 revision of the DCD and to answer another issue that

20 you and Mr. Sanders were talking about, to the extent

21 the COLA changes that does afford the opportunity to

22 either these Petitioners or somebody else, to file

23 contentions if they're properly supported. They can't

24 just file a contention that says oh, you've referenced

25 a DCD that's still not approved. But if they properly
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1 support the contention and it creates a genuine

2 dispute of material fact, then they could do that at

3 that time as to that changed information.

4 Now they can't come back and take another

5 bite at the apple on information that's in the COLA

6 right now that doesn't change, at a later point in

7 time, or at least we would argue that they can't. But

8 to the extent the COLA changes, they can't.

9 CHAIRMAN BOLLWERK: What is your view as

10 your obligation to maintain synchronization between

11 your COLA and the current revision of the DCD?

12 MR. BLANTON: Well, Your Honor, I don't

13 think there's a regulatory obligation. I think there

14 is -- just practically speaking, you want to stay, as

15 an applicant, you want to stay in sync, as Mr. Wilson

16 mentioned, with the current revision, because the

17 benefit to the applicant of referencing that certified

18 design is to have finality over those design issues

19 they achieved in the rulemaking process and then you

20 can rely on that in your COLA process. So it wouldn't

21 make a lot of sense to go without that benefit by not

22 referencing the latest revision of a design.

23 Now the other thing I'd say about that is

24 when we get to the point where we are at license

25 issuance, that if our COLA is not sync'd up with the
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1 -- as you know, our COL cannot issue. If we have

2 incorporated a certified design by reference, our COL

3 cannot issue until the NRC issues the rulemaking

4 approving the certified design that we referenced. So

5 let's say i-n April, as we intend to, or March or

6 April, we amend the COLA to reference Rev. 17, and

7 that's the latest current revision of the DCD when our

8 COL is set to be issued in 2011, if we -- we can't get

9 that COL until the rulemaking is issued approving Rev.

10 17. So to that extent, it may not be an obligation,

11 but it's a condition to our being able to get the COLA

12 issued that that rulemaking comes out and sync up with

13 our COL.

14 Now if there are differences between the

15 COLA and the revision of the DCD that are approved,

16 again, those would have to be resolved as license-

17 specific issues.

18 CHAIRMAN BOLLWERK: So you're saying that,

19 so you're saying that last statement is what I'm

20 focusing on. You said if there are differences

21 between your COLA and the DCD they would have to get

22 resolved as license-specific issues?

23 MR. BLANTON: Yes.

24 CHAIRMAN BOLLWERK: Is that what you say?

25 MR. BLANTON: Yes, sir. For instance,
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1 departures. If we wanted to take a departure from the

2 -- let's.say we referenced Rev. 17, but we wanted to

3 take a departure from Rev. 17 for some site-specific

4 reason or we wanted to request an exemption from Rev.

--5 17 for some site-specific reason, those issues would

6 be resolved in this proceeding. The safety issues

7 involved with that departure or exemption.

8. CHAIRMAN BOLLWERK: So if an amendment, if

9 you amended your COLA and had such exceptions in it,

10 then Mr. Sanders, for example, could come in with a

11 contention regarding those specific exceptions from

12 the DCD?

13 MR. BLANTON: Provided it's properly

14 supported. He can't just come in with a contention

15 that says you've taken an exception, therefore I have

16 a contention, but if he says your exception is not

17 safe in some way and has factual support for that,

18 you're right.

19 CHAIRMAN BOLLWERK: I understand that's a

20 given.

21 MR. BLANTON: I have to be very careful

22 about what I concede.

23 CHAIRMAN BOLLWERK: All right.

24 MR. BLANTON: Let me spend just a second

25 talking about -- because it does go to some of the
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1 Board's questions about the other cases that have

2 addressed this issue so far.

3 First of all, the Commission has spoken to

4 the issue in its initial decision in the Harris

5 proceeding, denying the Petitioner's motion to hold a

6 notice of hearing in abeyance. And in response to an

7 argument strikingly similar to the one that the

8 Petitioners are making said this is a challenge to our

9 rule. Our rule allows COLA to reference uncertified

10 design information and this is a challenge to our

11 rule. If you want to challenge the sufficiency of the

12 DCD, challenge it, not just say it's not certified,

13 but challenge it. You can do that through a

14 contention, but you can't just say it's not certified.

15 Now the Board in Harris came along and

16 there have been two Board decisions on these

17 contentions now. The last one was issued subsequent

18 to the conclusion of briefing on this petition, so I

19 want to talk about the second one in a little more

20 detail maybe than the first.

21 But the first one, Harris decision,

22 admitted a contention that is on its face, appears to

23 be what the Petitioners' contention is, but the

24 difference is the admission of that contention turned

25 on the failure of the staff and the applicant, to
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1 point out to the Board where this allegedly omitted

2 information was in the COLA. We have done that-.

3 Figure 1 of our answer says expressly and

4 with citation where this information is in the COLA

5 and Petitioners haven't disputed that or taken any

6 issue with it other than to say well, that information

7 is not certified. So we are -- this situation is

8 clearly distinguishable from that decision.

9 And the reason I want to make a point of

10 that is in the second Harris decision, the Board took

11 up a contention and this was this year, I think,

12 December 23rd, took up a contention virtually

13 identical to the Petitioners' miscellaneous 2. And in

14 that contention, the Board -- the Harris Board

15 dismissed the contention and in dismissing it they

16 focused on the contention's focus on the uncertified

17 nature of the design information. And the way they

18 explained the difference between the two decisions is

19 they said with the first contention was a contention

20 of omission and there was an issue of fact regarding

21 whether that information was actually in the COLA, not

22 whether it was certified, but whether it was in the

23 COLA.

24 In the second Harris contention, they

25 dismissed the contention because its focus was on the
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1 uncertified nature of the information itself. Well,

2 in this case, it is absolutely clear -that the focus of

3 the contention is on the uncertified nature of the

4 information, not on the fact, and again, I'll refer

5 you to the footnote in the reply, not on the fact that

6 the information is not in the COLA. Now you can

7 follow the Harris Board, if you deny this contention

8 you're not going to be in conflict with the Harris

9 Board.

10 The second one is the Lee decision which

11 again is the contention was it's unfair for the

12 Petitioners to have to review the COLA when it relies

13 on uncertified design information. It is strikingly

14 similar to the argument that the Petitioners make in

15 support of the admission of their contention in their

16 reply brief, especially and the Lee Board as the

17 Harris Board did in its second decision, dismissed the

18 contention and said this is in effect a challenge to

19 the Commission's rule allowing a. COLA applicant to

20 rely on uncertified information under 52.55(c).

21 So both of those Boards have issued

22 decisions that would result in the denial of the

23 admission of this contention. And they are perfectly

24 consistent with the Commission's order in the Harris

25 proceeding.
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1 Now with respect to the Board's questions

2 -

3 CHAIRMAN BOLLWERK: Let me just -- you've

4 actually answered 2A. Any reason for us to send this

5 to either the Lee or the Harris Boards given the

6 Commission's policy?

7 MR. BLANTON: Your Honor, we don't think

8 so. And let me go into a little more detail on that.

9 First of all, the Lee Board denied the contention so

10 there's nothing -- when we say -- first of all, refer

11 it to the other Boards, I assume you mean in some form

12 of consolidation, the Lee Board has denied that

13 contention. There's nothing to consolidate it with.

14 In Harris No. 1, that decision has been appealed to

:5 the Commission and is before the Commission right now.

16 So I guess technically is a matter of appellate law.

17 That contention is not before the Board any more

18 either, so there's nothing to consolidate it with.

19 And as I just went -through those two decisions, we

20 think you have, you can deny this contention without

21 being in conflict with either of those Boards, so

22 there's really no reason to prefer it.

23 The same with the -- with regard to

24 certifying the question to the Commission that the

25 issue is before the Commission, at least in the
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1 context of the Harris proceeding now. Again, our

2 response to the contention is different than the

3 Harris applicant's response to the contention, so even

4 if the Commission said well, there's an issue of fact

5 because you haven't shown us where the information -is

6 in the COLA, we're different, because we have.

7 The final thing I'd say about that is if

8 the Petitioners really want this before the

9 Commission, they can always take an appeal from an

10 order denying the contention. And then the Commission

11 would have this issue right along with the one in

12 Harris.

13 CHAIRMAN BOLLWERK: If we admit it, so.

14 MR. BLANTON: We're well aware of that,

15 Your Honor.

16 We agree -- I think we agree with the

17 Petitioners if I remember what his answer was. We

18 don't see a need for declaratory order here. I mean

19 we think the law is clear. I mean the declaratory

20 order in effect says the reg says what it says. So I

21 don't really see the need for that.

22 The Board can always in its order denying

23 or otherwise the contention, explain what the -- what

24 its reasoning is and in that way review what the law

25 is.
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1 As to question three, that's really a

2 question to the staff, but we don't see a regulatory

3 requirement for any staff analysis of what the effect

4 of a revision of the DCD is on pending COLAs. As

5 Judge Trikouros alluded to, the rule sort of allow for

6 an envision a process where there could be changes to

7 the DCD as the COLA proceeds and those changes to the

8 DCD apply to the extent they're -approved by the

9 Commission, they apply to anybody who has referenced

10 that design, so there is sort of a rolling process

11 envisioned in the rule and the staff review will just

12 sort of go along with that when those revisions are

13 referenced in the COLA in my judgment.

14 ADMIN. JUDGE TRIKOUROS: Let me interrupt

15 you one second.

16 MR. BLANTON: Yes, sir.

17 ADMIN. JUDGE TRIKOUROS: Did the staff

18 request that you submit the COLA amendment for Rev.

19 17? Or is this your own volition?

20 MR. BLANTON: I don't know if the staff

21 has asked or not, but it certainly is of our own

22 volition. We intend to and want to and will amend the

23 COLA to reference Rev. 17 because we think it's in our

24 benefit to do that.

25 ADMIN. JUDGE TRIKOUROS: But if there were
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1 two other revisions subsequent to 17 and you were at

2 16, you believe that you could just wait until

3 Revision 20 for example, to submit an amendment or you

4 certainly -- there's nothing preventing that?

5 MR.-- BLANTON: I don't think there's

6 anything preventing that. I think practically

7 speaking, Your Honor, that's going to impact our

8 schedule if we did that. It would start to impact our

9 schedule and we would not want to do that. But I

10 guess you'd have to wait and see what Revision 18, 19

11 and 20 looked like and then make that decision when

12 you saw it.

13 CHAIRMAN BOLLWERK: All right, you're

14 about to the end of your time. If you -- I want to

15 see if Judge Jackson has any questions.

16 Do you have any at this point, Judge

17 Jackson?

18 ADMIN. JUDGE JACKSON: No, I was just

19 interested in their response to the questions that

20 we'd asked in Appendix A.

21 CHAIRMAN BOLLWERK: Is there anything else

22 that you wanted to say on any of the questions we

23 asked or anything else?

24 MR. BLANTON: We would agree that the

25 trigger for filing new contentions is when we amend
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1 the COLA to reference the current revision of the DCD.

2 We're not trying to play gotcha with when the DCD

3 becomes available to the public.

.4 I think that is our answer to all the

5 --questions.

6 ADMIN. JUDGE TRIKOUROS: But that's a one-

7 way street, right? In other words, your amendment

8 allows for potential contentions, but a revision of

9 the DCD does not.

10 MR. BLANTON: Until we reference it.

11 ADMIN. JUDGE TRIKOUROS: Correct.

12 MR. BLANTON: Remember, DCD issues, they

13 have a whole separate proceeding going and they can go

14 participate in that whenever they want to, it's a

15 rulemaking, whenever they want to.

16 CHAIRMAN BOLLWERK: What about a

17 contention that says there's Rev. 17 out there which

18 you apparently don't intent to reference. Now your

19 COLA or your application is unsafe because you haven't

20 revised it.

21 MR. BLANTON: I guess they would have to

22 have a contention that said Rev. 16 is unsafe and --

23 CHAIRMAN BOLLWERK: Without Rev. 17.

24 MR. BLANTON: And they would have to

25 support that in some fashion, but I'd have to see that
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1 contention before I opined on- whether it was

2 admissible.

3 CHAIRMAN BOLLWERK: All right.

4 Any other questions, Judge Trikouros?

5 Judge Jackson?

6 ADMIN. JUDGE JACKSON: None, thanks.

7 CHAIRMAN BOLLWERK: That's it. All right,

8 thank you, sir.

9 MR. BLANTON: Thank you, Judge.

10 CHAIRMAN BOLLWERK: Let's turn to the

11 staff.

12 MS. LAZAR: Your Honors, staff doesn't

13 believe it has anything to add to the discussion other

14 than my intent to respond to your questions in the

15 order and answer any questions that you have.

16 CHAIRMAN BOLLWERK: All right.

17 MS. LAZAR: Your Honors, with regard to

18 the first question, the Board asks if it would be

19 appropriate or necessary to issue a declaratory order

20 with regard to these two statements. The staff notes

21 that the Board does not need to admit these

22 contentions to make the statement because they're both

23 true and uncontested. The first statement is true and

24 it's addressed in the Commission policy statement

25 that's been discussed here already and the staff has
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1 cited this portion of the policy statement on pages 31

2 and 32 at note 35 of its answer.

3 The second statement is also true.. Until

4 the Applicant references the DCD revision new

5 components will not be part of their COLA.

6 With regard to differences between MISC-I

7 and MISC-2 here, the contention admitted in the Harris

8 COL and the contention rejected in the Lee COL, we

9 don't see a difference between the contentions in

10 those proceedings. The staff notes in Harris the

11 Board admitted the contention. That's similar to

12 MISC-I. But the Applicant and the staff have both

13 appealed the admission to the Commission and the staff

14 does not agree with that decision.

15 Moreover, the Harris Board as Mr. Blanton

16 discussed, issued an order on a late-filed contention

17 on December 23rd that rejected a contention identical

18 to MISC-2 in this proceeding and that decision has not

19 been appealed.

20 In Lee, the Board dismissed a similar

21 contention to contention MISC-I here and that decision

22 was not appealed.

23 Staff encourages the Board to follow Lee,

24 especially given the Harris Board's rejection of the

25 late-filed contention identical to our MISC-2 here.
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1 Going. on to 2B, the Board has asked us if

2 either of the following two approaches to resolving

3 the contention's admissability is appropriate. Staff

4 does not advocate either of these approaches.

5 With regard to referring the contention to

6 Lee or Harris, the Commission policy statement does

7 encourage generic resolution of common issues, but the

8 circumstances contemplated in the policy statement

9 seem to address contentions already deemed admissible,

10 for example, common licensing issues such as the

11 quality assurance program or security issue.

12 Here, even if you admitted these

13 contentions, the policy statement provides that they

14 would be held in abeyance here and referred to the

15 rulemaking for resolution and we don't think that

16 efficiency is served by consolidating contentions that

17 are held in abeyance.

18 CHAIRMAN BOLLWERK: Let me just clarify

19 one thing. Are you saying that at the contention's

20 admission stage the Board should ever refer

21 contentions for generic resolution, only after

22 admission or -- can you clarify that?

23 MS. LAZAR: We think in the policy

24 statement, the circumstances contemplated for

25 contention referrals seem to involve -- the examples
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1 given involve contentions that are already admitted.

2 CHAIRMAN BOLLWERK: Okay.

3 MS. LAZAR: We also believe that the

4 design certification process provides an avenue for

5 generic resolution of common design issues. That's

6 the purpose behind the entire process.

7 CHAIRMAN BOLLWERK: All right.

8 MS. LAZAR: With regard to certifying a

9 question to the Commission, we believe that the Board

10 has ample authority to dismiss these contentions

11 because of the approach in the policy statement. As

12 Mr. Blanton discussed, in order for the contentions to

13 be admitted and held in abeyance and referred to the

14 rulemaking, they would have to be deemed otherwise

15 admissible, that is complying to 2.309, adequately

16 supported, addressing a material issue of fact, and we

17 don't think that these contentions do that.

18 CHAIRMAN BOLLWERK: Let me ask you the

19 same question I asked Mr. Blanton which is what kind

20 of -- admittedly the staff does not, just like the

21 Applicant, doesn't draft contentions. What kind of

22 admissible contention could you have at this stage?

23 MS. LAZAR: Well, we think, you know, if

24 the Petitioners or any other intervenors brought up an

25 issue that's discussed in the DCD, that's incorporated

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



69

1 into the application, say with regard to containment,

2 you know, we don't think that you've- adequately

3 discussed the containment structure in the DCD which

4 is incorporated into the COLA and thus is part of the

5 COLA. We think there are problems and it's adequately

6 supported. There's expert opinion on it and you know

7 it complies fully with 2.309. That could be an

8 otherwise admissible contention.

9 CHAIRMAN BOLLWERK: All right.

10 MS. LAZAR: Furthermore, this issue is on

11 appeal to the Commission in Harris, .so we think that

12 the question is really already before the Commission

13 and it wouldn't be necessary to separately certify

14 this question to the Commission.

15 With regard to question three which both

16 the Petitioners and the Applicant have asked us to --

17 or noted that that's really a question for the staff,

18 we note that the general practice is that applicants

19 will amend their applications periodically and they're

20 certainly required to amend them annually in

21 compliance with regulations asking that their FSAR be

22 amended. And you know, this is generally more

23 efficient because they can bundle multiple updates

24 into one amendment. We don't have a particular point

25 by which we are going to require them to update their
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1 application to incorporate a new DCD, but you know as

2 has been noted it would just make sense in terms of

3 scheduling and we don't really have a practice by

4 which we're going to anticipate that they're

5 incorporating every aspect of a new DCD.

6 So a long answer is what I just gave you.

7 A short answer is no, we don't have any requirement of

8 practice by which we're starting to review a new DCD

9 and see how it lines up with the COLA before they

10 incorporate it.

11 CHAIRMAN BOLLWERK: Basically, you

12 anticipate they'll do it, but you don't require them

13 to do it?

14 MS. LAZAR: Exactly.

15 CHAIRMAN BOLLWERK: All right.

16 MS. LAZAR: With regard to question four,

17 you've asked assuming that they don't amend their COLA

18 to reference a pending DCD are there going to be

19 litigable issues? In answering this, staff notes that

20 the Applicant really has three options with regard to

21 its plant design. First, they can reference design

22 certification and as has been stated today, many times

23 in order for the COL to issue in that proceeding the

24 DCD reference would have to be complete and certified

25 and entirely finished.-
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1 Second, an applicant can reference a

2 certified design and take either exemptions or

3 departures from that design. And third, an applicant

4 can go with a plant-specific custom design.

5 With regard to the second scenario, any

6 design issues that are not related to the certified

7 design would indeed be litigable in a COL proceeding.

8 But any design issues that are part of the certified

9 design would, regardless of whether the Petitioners or

10 any other intervenors brought them up in the COL

11 proceeding or if they went straight to the rulemaking

12 process, they would be resolved in the rulemaking

13 process regardless.

14 CHAIRMAN BOLLWERK: Do you have the same

15 response as Mr. Blanton to my question about can the

16 failure to move forward on a revision present the

17 possibility for a litigable contention, i.e., that now

18 there's a safety problem because you didn't do what --

19 didn't go to Rev. 17, you're still stuck at Rev. 16?

20 MS. LAZAR: I think if it proceeded far

21 enough that could end up being an issue. We wouldn't

22 want to jump the gun, oh, they're planning to amend

23 next month, but we're going to. kind of point a finger

24 at them now. If it was clear that they were not

25 likely to ever pick that up and you know the staff
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1 really had an issue with that component with regard to

2 Rev. 17. That could be a problem.

3 Going on to question five, where you've

4 asked us about the appropriate trigger point for COL

5 cGntentions based on a proposed DCD revision, the

6 staff believes that when the Applicant amended its

7 application to incorporate the new DCD revision that

8 creates the connection between the two documents and

9 that is the trigger point. But the staff notes that

10 any DCD issues raised at this or any other point are

11 not actually going to be resolved in this COL

12 proceeding.

13 Instead, in accordance with the policy

14 statement, the contention will be if deemed otherwise

15 admissible, refer it to the design certification

16 rulemaking for resolution held in abeyance in the COL

17 proceeding until that resolution, and then one

18 rulemaking, resolve that issue regardless of what the

19 resolution was that would be dismissed in the COL

20 proceeding.

21 Petitioners and any other intervenors can

22 also involve themselves in the rulemaking public

23 participation process and by doing that they would not

24 have to attempt to meet any requirements for late-

25 filed contentions.
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1 CHAIRMAN BOLLWERK: Let me just -- Mr.

2 Sanders' point and I can understand it is that you

3 sort of ask him to rely on the.kindness of strangers

4 to some degree. He gets an opportunity to.intervene

5 when the original application comes out. He knows he

6 has that opportunity. He doesn't have to worry about

7 it being late filed. This is his chance to get his

8 contentions in. After that, different things happen.

9 There's different standards. There's different

10 possibilities. People may not agree with his reading

11 of what is a trigger point and what isn't. Why should

12 he have to be concerned about that? Isn't it really

13 a problem with the agency process in terms of the way

14 it's been set up that he has to continually be

15 concerned about whether he can get in and raise a

16 safety issue?

17 MS. LAZAR: I mean I think essentially

18 when there are new issues that come up, that really

19 would meet the requirements in late-filed contentions

20 for good cause. So whether or not the process is

21 complicated, I mean I suppose it does seem complicated

22 and could seem confusing, but you know, it's kind of

23 hard to say how he could bring up an issue with this

24 point when it's not technically part of the

25 application yet with regard to say Rev. 17, a new
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1 issue that's in Rev. 17- that's not in Rev. 16 or any

2 other previous revision of the DCD.

3 CHAIRMAN BOLLWERK: Well, at least if we

4 had missed these issues, he's got a placeholder that's

5 going to keep him in the proceeding. If we dismiss

6 them, he's then potentially going to have to come in

7 as a late intervenor at some point if he's got

8 problems down the road.

9 MS. LAZAR: Right, but he can also go

10 through the design certification rulemaking process if

11 he has particular issues with those DCD portions of

12 the design. He can go there and raise those issues

13 there. So he's not going to be foreclosed from

14 discussing the design issues, even at this point.

15 CHAIRMAN BOLLWERK: He may not be

16 interested in the design certification. What he's

17 interested in is this application. That's his problem

18 or his concern.

19 MS. LAZAR: Right, but it's just -- these

20 contentions don't meet the standard of omission -- I'm

21 sorry, set forth in 2.309 and essentially they're a

22 challenge to our regulations and they haven't

23 requested a waiver from the challenge, the whole Part

24 52 process set forth in 2.335, so it's just hard to

25 know how we can -- these contentions can be admitted
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1 when they don't meet the standard set forth in Part 2.

2 CHAIRMAN BOLLWERK: I didn't mean to

3 interrupt you.

4 Judge Trikouros, did you have a question?

5 ADMIN. JUDGE TRIKOUROS: Yes. I'm trying

6 to frame it in a very specific way rather than a

7 general way. For an example, if there's a revision of

8 the DCD that changes the maximum allowable air

9 temperature for which the AP 1000 safety analyses are

10 applicable and it changes it such that it, in fact,

11 lowers it, the COLA and the possibly the early site

12 permit, say in this particular case, had a maximum air

13 temperature for the site that was let's say 10 degrees

14 higher than that. The intervenors look at that and

15 say there's a problem here because the analyses that

16 they're doing now on the DCD side are really not

17 applicable to Vogtle any more. They know that, but

18 they can't do anything about that until an amendment

19 is filed. Is that correct, that's what you're saying?

20 MS. LAZAR: Let me just make sure that I

21 understand your question. You're saying that the

22 temperature requirements are in compliance with Rev.

23 16 and that's 10 degrees higher than what's in Rev.

24 17?

25 ADMIN. JUDGE TRIKOUROS: I was trying to
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1 be specific but not be specific in a confusing way.

2 MS. LAZAR: Okay.

3 ADMIN. JUDGE TRIKOUROS: There is a

4 maximum air temperature for which the safety analyses

5 of the AP 1000 are applicable. Anything above that

6 makes it -- it's no longer a valid safety analysis.

7 And I'm just postulating, this is not a likely

8 scenario. In fact, it likely would not happen at all,

9 but I'm using as an example. If the revision of the

10 DCD were filed such that the temperature allowable was

11 reduced by let's say 20 degrees because of some

12 problems in the safety analysis they had discovered in

13 the DCD review process, such that the Vogtle early

14 site permit were the maximum temperature specified

15 shows that they're not in accordance with that, and

16 let's say that Mr. Sanders and his group know that,

17 then -- but they're not, that is not a trigger for

18 them. The trigger for them would be only when the

19 COLA application is amended to reflect that. Then

20 they would have to deal with that issue.

21 MS. LAZAR: May I take one minute to

22 confer?

23 ADMIN. JUDGE TRIKOUROS: Sure.

24 CHAIRMAN BOLLWERK: Let me just posit a

25 question for the parties and think about it while
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1 they're discussing it.

-2 My preference would be when we're done

3 with Mr. Sanders' rebuttal to go right into the next

4 contention and finish that up before we take a break.

5 But if someone needs to think about that and let me

6 know, we can certainly do that.

7 (Pause.)

8 MS. LAZAR: The staff has informed me that

9 what would happen is let's say in that situation the

10 Applicant amended their application incorporating Rev.

11 17 but taking either an exemption or a.departure with

12 regard to that particular issue, they would have to

13 justify, the Applicant would have to justify that

14 amendment, that departure to the staff. And at that

15 point, I think contentions regarding that departure

16 would be admissible or could be admissible in a

17 contention if appropriately supported.

18 ADMIN. JUDGE TRIKOUROS: Okay, so that's

19 the answer I expected from you, was that Mr. Sanders

20 would have to wait until the plant-specific analysis

21 were done in the COLA, find a problem with that and

22 then that would be potentially an admissible

23 contention. Is that what you're saying?

24 MS. LAZAR: Yes.

25 ADMIN. JUDGE TRIKOUROS: Thank you.
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1 CHAIRMAN BOLLWERK: Anything further that

2 you have at this point?

3. MS. LAZAR: No, I didn't have anything

4 further.

5 CHAIRMAN BOLLWERK: Let me-- just check.

6 Judge Jackson, any questions?

7 ADMIN. JUDGE JACKSON: No, no further

8 questions.

9 CHAIRMAN BOLLWERK: All right, and you had

10 nothing further Judge Trikouros? All right, thank you

11 very much.

12 MS. LAZAR: Thank you.

13 CHAIRMAN BOLLWERK: Let's go to Mr.

14 Sanders for your rebuttal, sir.

15 MR. SANDERS: The reg. says what it says,

16 but as Mr. Wilson pointed out, the reg. just does not

17 contemplate this scenario, so it is really a -- it

18 really begs the question to just say the reg. says

19 what it says. The reg. does not say how the staff is

20 supposed to proceed in this scenario. The reg. does

21 not say how intervenors are supposed to meaningfully

22 evaluate the application and state contentions based

23 on this, based on an application that references a

24 design certification or a design that has not yet been

25 certified.
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1 So in a sense, it is a similar situation

2 to requesting a departure. You can't just say we

3 request a departure. You have to explain in detail

4 what the departure is. So in a similar way, you can't

5 just reference the DCD and when the DCD has not yet

6 been certified. It's simply illusory to say as the

7 staff and Southern do, that this is all specifically

8 addressed in the application when the application

9 points to a DCD where the information is not there.

10 It's not yet settled. It's not yet finalized. And

11 that is really the entire basis of these contentions.

12 I think that's all I have to say on that.

13 CHAIRMAN BOLLWERK: Let me ask you one

14 question. Mr. Blanton made the point about his Figure

15 1 that basically the information is there, it's just

16 not, at least from your perspective certified relative

17 to the designs that it ought to be certified to. Do

18 you want to respond to that or have any other

19 characterization?

20 MR. SANDERS: Well, as I said, what I --

21 to say it's there and then you point to a place where

22 it says see DCD 16 and then you look at DCD 16 and you

23 find that those -- that those specific design elements

24 are not yet finalized, so it's just a matter of, as I

25 said, it's really illusory to say these are all
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1 specifically addressed in the COLA when all the COLA

2 says is see the DCD and the DCD is -- and when you see

3 the DCD, it doesn't answer the question.

4 CHAIRMAN BOLLWERK: All right. Let me

5 see,--Judge Trikouros, any questions?

6 Judge Jackson, do you have any questions?

7 ADMIN. JUDGE JACKSON: No.

8 CHAIRMAN BOLLWERK: All right. At this

9 point I think we've concluded that issue, those

10 issues, I should say. Let me check again. Normaily,

11 this is about the two-hour point we take a break, but

12 if the parties don't have an objection, I'd like to

13 move forward and finish the other contention. We then

14 will take about a 15-minute break between the

15 conclusion of this COLA prehearing conference and the

16 one we're going to hold on the ESP which will follow

17 that. So if that's all right everybody? Any

18 problems? Okay, then why don't we go ahead and move

19 into the -- what we've labeled as Contention Safety 1.

20 Joint Petitioners have 15 minutes allocated to them.

21 How much time do you want to reserve for

22 rebuttal?

23 MR. SANDERS: Five minutes, please.

24 CHAIRMAN BOLLWERK: All right. And you

25 have the floor.
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1 MR. SANDERS: Well, once again I'll say

2 that I do not anticipate using the full time allotted

3 to me, but that doesn't always happen.

4 This is. a relatively simple contention.

5 It challenges the discussion or lack of discussion of

6 how the Applicant will deal with low-level radioactive

7 waste when their is currently no license storage

8 facility to -- for final disposal.

9 i think to -- I prefer just to jump to

10 your questions and speak in terms of those.

11 CHAIRMAN BOLLWERK: All right.

12 MR. SANDERS: So the first question was

13 what is the minimum required level of detail that

14 should be provided in a COLA and a reactor life

15 extension application regarding plans for design and

16 construction of a low-level radioactive waste facility

17 on site.

18 I can't say much or anything about the

19 second part, the life-extension application, because

20 that is not what we're here about and I just don't

21 know enough to say anything.

22 With regard to a COLA, we think that under

23 these circumstances where there is no facility for

24 final disposal and the AP 1000 application or in the

25 AP 1000 design only has six months' worth of storage

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



82

1 available, then if the regulations do require the

2 Applicant to provide some level of detail about where,

3 what the proposal is to deal with waste disposal or

4 long-term storage.

5 Here the problem is that all, what all the

-6 COLA does is say that in the recent license renewal

7 proceeding for Units 1 and 2, they say that they are

8 going to build a long-term disposal facility. Our

9 contention is merely that that is pointing to

10 something that may or may not happen at some point in

11 the future is not the, is not really saying much of

12 anything. Therefore, the application is incomplete.

13 So then, yes, is the level of detail

14 provided in the Vogtle COL sufficient? Obviously, we

15 don't think so.

16 Getting to question two, does the staff

17 need to make a finding regarding an acceptable low-

18 level radioactive waste storage design concept before

19 it can issue the COL? Again, we think that they do

20 need to make a finding before it could issue the COL

21 and though exactly, well, again, I think your wording

22 kind of captures our viewpoint. They need to make a

23 finding regarding what an acceptable low-level

24 radioactive waste storage design concept may be, but

25 and then they can, they can make a, the availability
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1 of such a storage facility to be- an ITAAC condition

2 applicable. to the COL.

3 So, you know, I think bottom line is that

4 we think that a COL needs to address what is going to

5 happen due to the waste that is going to be generated

6 at the site and that before the reactors can actually

7 go operative, an acceptance criteria has to be actual

8 availability of suitable low-level radioactive waste

9 storage facility.

10 I think that is all I have to say at the

11 moment. Thank you.

12 CHAIRMAN BOLLWERK: All right. Judge

13 Trikouros, questions?

14 ADMIN. JUDGE TRIKOUROS: Yes, Mr. Sanders,

15 I was wondering what the basis for your statement was,

16 the conditions that you identified are? You indicate

17 that staff has to make a finding regarding the

18 adequacy of low-level waste facility and that there

19 should be an ITAAC to ensure that it gets, that that

20 gets done. What is the basis for at least those two

21 requirements?

22 MR. SANDERS: I believe we addressed this

23 is in our reply brief. But do you mind holding on one

24 moment?

25 (Pause.)
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1 I think we're looking at the Standard

2 Review Plan. Let me see what else. Right, NUREG-

3 0800, Appendix 11.4-A, I believe is what we are

4 looking at.

5 ADMIN. JUDGE TRIKOUROS: So you're basing

6 everything you said under NUREG-0800?

7 MR. SANDERS: Yes, I think that is

8 correct.

9 CHAIRMAN BOLLWERK: All right. Anything

10 else, Judge Trikouros?

11 Judge Jackson?

12 ADMIN. JUDGE JACKSON: No questions.

13 CHAIRMAN BOLLWERK: All right, at this

14 point I don't have anything. I may on a rebuttal.

15 We'll see. Let's turn to Mr. Blanton, and how have

16 you all allocated the 15 minutes you were given total

17 with the staff?

18 MR. BLANTON: Same as before, Your Honor,

19 50/50.

20 CHAIRMAN BOLLWERK: Okay.

21 MR. BLANTON: First of all, I think it is

22 important to put this conversation in context of

23 remembering exactly what this contention is. First of

24 all, it is a safety contention. It is not an

25 environmental contention. The Petitioners cite NUREG-
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S1 1437, which is the GEIS for license renewal. This is

2 not a NEPA issue here. This is a safety issue. And

3 the focus of the contention-is not only adequacy of

4 the COLA relative to its discussion of low-level

5 radioactive waste management generally.

6 The focus of the contention is specific to

7 the question of the unavailability currently of

8 Barnwell and a lack of availability of another

9 disposal facility to Georgia Power Company, and

10 whether the COLA has adequately addressed or should

ii adequately address extended or contingent or long-

12 term, choose your adjective, on-site management of

13 low-level radioactive waste.

14 The Petitioners in their papers point to

15 the lack of long-term procedures in the COLA and they

16 point to the alleged size and space limitations, or

17 the size and space limitations of the rad waste

18 building that is addressed in the COLA, and I am going

19 to get to that in a minute, are not addressed.

20 The COLA includes in the, by reference to

21 the DCD, a rad waste building. This is not a

22 situation where we have not discussed what the rad

23 waste building for the plant is to be for Vogtle 3 and

24 4. The rad waste building is described in the DCD.

25 It provides for six months of low-level radioactive
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1 waste storage and the Commission has approved that in

2 Rev. 15 of the DCD. That rad waste building and the

3 six months of storage didn't change from Rev. -15 to

4 Rev. 16 to the extent of six months of storage is

5 provided for and what the general contours of the rad

6 waste building are. So it has been approved in the

7 design certification ruling.

8 So to the extent that there is any

9 question that we comply with 52.79 (a) (3) generally in

10 terms of the description of our rad waste management,

11 that is not what this contention is about, and it

12 couldn't be what this contention is about.

13 What this is about is whether there is a

14 requirement, first of all, is there a requirement that

15 extended our contingent storage that may be needed,

16 begin again 2016 because we don't have access to a

17 storage facility is available in 2016, at Vogtle 3 and

18 4, and the Vogtle 3 and 4 FSAR is required.

19 The reason I say it that way is that there

20 is no regulatory requirement that this COLA and this

21 Vogtle 3 and 4 FSAR provide for such extended storage

22 past that provided for in the COLA. There are other

23 options for licensees to store their low-level rad

24 waste offsite, and the Texas facility, for instance,

25 commercially can store rad waste from utilities that
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1 are not part of- the Texas and Vermont Compact.

2 In our particular case, in the Vogtle 1

3 and 2 docket, in the Vogtle 1 and 2 FSAR, the low-

4 level radioactive waste storage capability for.Vogtle

5 1 and 2 is being expanded and the plan for Vogtle 3

6 and 4 is to utilize that excess storage capacity that

7 is being created within the Vogtle 1 and 2 FSAR and

8 docket for any contingent need we have to store Vogtle

9 3 and 4 low-level radioactive waste to the extent a

10 disposal facility is not available, or we don't have

11 access to one, for the B and C waste. We have a place

12 to take the A waste in Utah when we begin operation.

13 And that is described in the COLA, and that

14 distinguishes us, by the way, from the Bellefonte and

15 North Anna COLAs where this contingent was admitted

16 because there was no provision for anything. There

17 was just an assumption in those COLAs that disposal

18 would be available.

19 Here we have not just assumed that

20 disposal would be available. We have made provision

21 for that by using the 1 and 2 storage facility, but

22 that does not mean that the 1 and 2 storage facility

23 has to be licensed in this COLA proceeding.

24 The references they make to 0800 are if I

25 am, if I have in this COLA a storage facility, if I
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1 intend to use, to ask this. Board and the Commission to

2 license a storage facility or extend a storage

3 facility as part of this FSAR, then it sets out what

4 the requirements for that are. But we aren't doing

5 that here. The FSAR won't include that because we/re

6 using the Vogtle 1 and 2 facility and there is nothing

7 in any regulation of the Commission or guidance or

8 anything else that says we can't do that or that we

9 have to describe some extended storage or extended

10 period of time in this COLA.

11 If there were, there would be something in

12 a regulation that would tell us what the minimum

13 amount of time, or minimum amount of storage space

14 was, and there is not. They haven't pointed you to

15 anything that says that.

16 Now, the expansions to storage capacity

17 onsite have been addressed in several different

18 guidance documents over the years by the staff and at

19 least in one case, reaffirmed by the Commission, and

20 most recently, on December the 30th of last year, was

21 reaffirmed in a regulatory information summary that

22 the staff issued, reaffirming Generic Letter 8138 and

23 SECY 94-198. And those apply to licensees generally

24 and those provide that because of questionable access

25 to permanent disposal facilities, that licensees
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1 should maintain flexibility for storage facility

2 because the Commission has just stated that it prefers

3 disposal to on-site storage, so they don't want you

4 building more storage facilities and using them than

5 you need. They would rather you use disposal sites.

6 So they want you to maintain your flexibility, and

7 both of those guidance documents provide for that.

8 The other thing those two guidance

9 documents do is provide that expansions for a Part 50

10 licensee, expansions to on-site storage capacity. I

11 can, even if we decided to change the Vogtle 3 and 4

12 FSAR at some point in the future to add storage

13 capacity, we can do that under Part 50.59 process

14 without staff or Commission approval. Those two

15 guidance documents have provided that for 20 years, my

16 age is catching up with me, almost 30 years now, in

17 the case of 81.38.

18 And in 1990, early 90s, 1993 I think, the

19 Commission ordered the staff. to issue new guidance

20 which turned out to be SECY 94-198, that reaffirmed

21 the guidance that the expansions to that storage

22 facility can be done without Commission approval in

23 the 50.59 process and eliminated a requirement to go

24 ask for a Part 30 license if you're going to store

25 material for over five years. So the Commission has

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



90

1 approved this staff guidance that expansions of on-

2 site storage capacity don't require a new licensing

3 action and if expansions to an existing licensee's

4 storage capacity don't require licensing approval, it

5 is incongruous to suggest that a COLA proceeding

6 requires a kind of detailed information the

7 Petitioners suggest have to be required, and a COLA

8 for a contingent on-site storage facility that the

9 licensee is not saying it's going to build.

10 Now as to the question about license

11 renewal, the license renewal rule, there is no

12 requirement to discuss on the safety side of a license

13 renewal application, low-level waste storage

14 facilities. In our particular case, in the Vogtle 1

15 and 2, FEIS, there is a reference to that, but that

16 reference was a result of a comment that was made on

17 the draft EIS and so the-staff included a reference to

18 the plan to add a storage facility at Vogtle 1 and 2

19 and at EIS, but it's not a safety requirement. It's

20 not a NEPA requirement.

21 I think that's all I have.

22 CHAIRMAN BOLLWERK: All right, you

23 referenced, you mentioned the Texas facility. I take

24 it you mean the one that was recently licensed in

25 Texas?
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1 MR. BLANTON: Yes, sir. The Texas Vermont

2 Compact.

3 CHAIRMAN BOLLWERK: And you can store

4 waste there? I take it you can't dispose of it there,

5 but you could store it there, is that the distinction

6 you're making?

7 MR. BLANTON: Yes, sir.

8 CHAIRMAN BOLLWERK: Notwithstanding the

9 fact you're not part of the compact?

10 MR. BLANTON: Yes, sir.

11 CHAIRMAN BOLLWERK: And I take it you

12 would have to move it again at some point since it's

13 only stored quote unquote?

14 MR. BLANTON: You know, Judge, I'm

15 starting to get into the areas I'm not sure about and

16 we can answer those questions for you, but I do know

17 that the prohibition on disposal at the Texas site to

18 utilities are not part of the Texas Vermont Compact,

19 does not apply to long-term storage. And the point I

20 raise is not to say we intend to go use the Texas

21 facility or to introduce that fact into this. The

22 point is there's no requirement that you specifically

23 accommodate Vogtle 3 and 4, low-level rad waste at

24 Vogtle 3 and 4 in a facility that's described in the

25 Vogtle 3 and 4 FSAR.
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1 CHAIRMAN BOLLWERK: All right. Any

2 questions?

3 Judge Jackson?

4 ADMIN. JUDGE JACKSON: I wanted to ask is

5 is it SNC's intent to size this expansion of the units

6 1 and 2 low-level waste storage facility such that it

7 would accommodate units 3 and 4 waste over the

8 lifetime?

9 MR. BLANTON: Well, Your Honor, I think

10 the answer to that is yes. The reason I hesitate is

11 because that -- these facilities are essentially pads

12 that you put containers on top of and so it may be

13 that the facility would be built in stages at 1 and 2

14 so that as you need additional storage capacity either

15 from 3 and 4 or 1 and 2,. you would just add to the

16 pad.

17 ADMIN. JUDGE JACKSON: Okay, thanks.

18 CHAIRMAN BOLLWERK: Anything else, Judge

19 Jackson?

20 ADMIN. JUDGE JACKSON: No, that's it.

21 CHAIRMAN BOLLWERK: All right. Then let's

22 go to the staff then. Thank you,: sir.

23 MR. BLANTON: Yes, sir.

24 MS. PRICE: Thankyou, Your Honor. Staff

25 just has a couple of points to make on this one. The

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



93

1 six-month storage is a guidance that's given in the

2 SRP at ll.4(iii) (4) where basically the staff believes

3 that that guidance document gives Applicant, enough

4 guidance to ensure that they are complying with the

5 correct requirements in 52.79 (a) (3) which is where the

6 regulations say if you are going to produce this

7 radioactive waste, you need to provide for some sort

8 of way of handling --

9 ADMIN. JUDGE JACKSON: You're breaking up.

10 Could you speak up a little bit?

-11 CHAIRMAN BOLLWERK: You may need to get

12 closer. The mic is fairly directional.

13 MS. PRICE: Sorry about that. It's the

14 staff's position that the SRP guidance asking for six

15 months of storage capacity provides compliance with

16 52.79(a) (3) requirement that if they're producing

17 radioactive waste they provide for some sort of

18 mechanism of dealing with that.

19 So there actually is in the guidance

20 document a reference to six months' capacity. But

21 what hasn't been addressed is the fact that that six

22 months of capacity for low-level radioactive waste

23 covers categories A, B and C waste and from the

24 different versions of the story I've seen on this,

25 category A is anywhere from 90 to 99 percent of that
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1 actual volume of waste. So if you consider that you

2 have six months' capacity for just B and C waste

3 because there actually is an off-site disposal option

4 for Class A, you're actually looking at potentially up-

-'5 to five years of storage capacity for level B and C

6 waste. So it's not quite this, as soon as you've been

7 operating for six months, you don't have storage.

8 It's not quite that cut and dried an issue.

9 Also, I just wanted to say that it

10 continues to be the staff position that that is

11 correct and that the admission of an almost identical

12 contingent to this in the North Anna Board proceeding

13 and the Bellefonte proceeding wasn't correct, and that

14 we actually do cover that. But what is different here

15 and what is distinguishable from those, if you

16 disagree with that position is that the Applicant here

17 has actually given us some sort of indication that

18 they are going to provide for additional storage space

19 for their radioactive waste that they will produce and

20 that is the building that they are planning to

21 construct for units 1 and 2 which will have capacity

22 for 3 and 4, according to the documents as submitted.

23 Now again what Mr. Blanton said is true.

24 This has been something that has been discussed in NRC

25 documents since at least 1981 in Generic Letter 81-38
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1 where apparently there was a discussion of Barnwell

2 closing. There may not be off-site disposal options

3 for this waste. Somebody needs to come up with a plan

4 and basically the best thing that everyone came up

5 with was well, they can go through the 50.59 process

6 and basically check and see if there's going to be a

7 big safety issue if they build a new building and if

8 there's not one, they can build a building and we'll

9 go out and inspect it. And as long as they meet the

10 part 20 requirements which every radioactive source

11 has to be included within that monitoring program,

12 there shouldn't be a problem with it.

13 And the Petitioners haven't pointed to

14 anything in the regulations that says they need more

15 than six months. They haven't pointed to anything

16 that says what you have is going to be a problem.

17 They've given us a new basis for admitting this as a

18 contention.

19 CHAIRMAN BOLLWERK: The last point you

20 make, does that say anything about the second question

21 we ask which is about ITAACs? Is this really an ITAAC

22 matter?

23 MS. PRICE: It does go to that point. The

24 thing about ITAACs is that they are there to ensure

25 that the Applicants have conformed to the requirement
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in the regulations. If you don't have a requirement

2 in the regulation, I don't see how you have an ITAAC

3 for it.

4 ADMIN. JUDGE JACKSON: I'm sorry, she's

5 breaking up again.

6 CHAIRMAN BOLLWERK: Trying again, one last

7 time oh that last point.

8 MS. PRICE: On the question of the ITAACs,

9 the ITAACs are there to ensure that you have conformed

10 to a regulatory requirement and so if you don't have

11 a regulatory requirement that they provide for

12 additional on-site storage of a low-level radioactive

13 waste, I don't see how you say that you need an ITAAC

14 for that to conform.

15 If they're going through the 50.59

16 process, then that is a separate thing from the COLA

17 application. That is a completely separate process

18 that may or may not ever have to happen several years

19 down the road as far as this actual COLA application.

20 CHAIRMAN BOLLWERK: Okay. Judge

21 Trikouros, anything?

22 ADMIN. JUDGE TRIKOUROS: I have nothing.

23 CHAIRMAN BOLLWERK: Judge Jackson?

24 ADMIN. JUDGE JACKSON: Because I was

25 having a little difficulty hearing I would appreciate
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1 your clarifying what she said about the North Anna

2 contention that was similar. Did you say, opine, that

3 the Board was correct or not correct in the position

4 they took?

5 MS. PRICE: It is the staff's position

6 that the Board was incorrect in admitting that

7 contention.

8 ADMIN. JUDGE JACKSON: Okay.

9 MS. PRICE: But --

10 ADMIN. JUDGE JACKSON: That's okay, I just

11 couldn't hear you.

12 CHAIRMAN BOLLWERK: That would apply to

13 Bellefonte too?

14 MS. PRICE: That would apply to

15 Bellefonte, too which followed the same reasoning as

16 North Anna, but again, I would distinguish this matter

17 to say that in this situation, the Applicant actually

18 has said we do have a plan and that plan is being'

19 covered in a separate process. It's not part of the

20 COLA application. It's something else that they are

21 doing, but they actually do have a plan and the

22 Petitioners did not attack any reference to that plan,

23 didn't ask for any extra details on what they were

24 doing for 1 and 2. They just said you don't have a

25 plan.
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1 ADMIN. JUDGE TRIKOUROS: But the design of

2 that facility would meet NUREG-0800 11(4) (a), really

3 all of that section in NUREG-0800?

4 MS. PRICE: It should and again that goes

5 through the 50.59 evaluation process and then we would

6 inspect that building to ensure compliance with all of

7 our applicable regulations for constructing the

8 building and radiation monitoring for Part 22

9 compliance, but that's not something that we need to

10 do ahead of time and it's not the design of that

11 building is not a part of the COLA application.. It

12 simply is referenced as we do. have a plan and we're

13 taking care of it, but we're taking of it through a

14 different process.

15 CHAIRMAN BOLLWERK: If there were an

16 environmental contention, I guess the staff's position

17 is I think in Bellefonte, they were both environmental

18 and safety and both of them, you would say were out.

19 Does that make a difference that this is a safety

20 contention versus an environmental contention?

21 MS. PRICE: It does a little bit and it

22 has simplified my level of research into what we

23 needed for it, but I think as an environmental

24 contention they may have had a point, but at this

25 stage we have an ESP for COLA. They didn't file a
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I contention in that ESP and we're looking at it as a

2 safety matter. And from the safety standpoint, they

3' pointed to nothing that says that this is going to be

4 a problem.

5 CHAIRMAN BOLLWERK: All right. Anything

6 further, Judge Trikouros?

7 ADMIN. JUDGE TRIKOUROS: No.

8 CHAIRMAN BOLLWERK: Judge Jackson?

9 ADMIN. JUDGE JACKSON: No further

10 questions.

11 Then let's turn to Mr. Sanders and see

12 what he has to say on rebuttal.

13 MR. SANDERS: Sorry about that, my

14 microphone was turned off.

15 10 CFR 52.79(a) (3) says that the kind and

16 quantities of radioactive material expected to be

17 produced in operation and the means for controlling

18 and limiting radioactive effluence and radiation

19 exposures within the limit set forth part in Part 20

20 should be set forth in the COLA.

21 We were just told that there may actually

22 be up to five years of storage if you're only talking

23 about B and C waste and A waste is shipped off-site.

24 That's the first we've heard of that and that is

25 precisely the sort of information that should be
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1 included in the application. It shouldn't -be this

2 hearing that we hear for the first time that well, six

3 months of storage is actually five years of storage.

4 That should be explained in the application.

5 Beyond that, the- standard review plan

6 instructs that licensees should conduct substantial

7 safety review and environmental assessments to assess

8 adequate public health and safety projections and

9 minimum environmental impact. We can tell that the

10 reference to a plan, but not yet constructed storage

11 facility for two other reactors does not rise to the

12 level of a substantial safety review. And therefore,

13 the application is incomplete. That is all I have to

14 say.

15 CHAIRMAN BOLLWERK: What about the staff

16 and the Applicant's point about this is really a

17 matter of 50.59 review?

18 MR. SANDERS: Well, again, I think that

19 the -- we obviously disagree with the staff and the

20 Applicant about the import of the North Anna order.

21 The Board in that case ruled that the plan for

22 managing radioactive waste that a proposed reactor

23 will generate in compliance with the limits of Part 20

24 is also material under Part 52, so our position is

25 regardless of whether once the plant is operating they
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1 can easily build a storage facility. That's kind of

2 beside the point. The point is that the 52 regs

3 require the Applicant to address the kinds and

4 quantities of radioactive material expected to be

5 produced. -

6 CHAIRMAN BOLLWERK: All right. Judge

7 Trikouros?

8 ADMIN. JUDGE TRIKOUROS: Yes. I just want

9 to get some clarification. I believe, Mr. Blanton,

10 you mentioned the DCD requires a six-month low-level

11 rad waste storage?

12 MR. BLANTON: It follows the staff

13 guidance that staff referred to. It describes the rad

14 waste building that is built to provide that quantity

15 of storage and analyzes the safety of that, excuse me,

16 and describes the types and quantities of low-level

17 radioactive waste that Mr. Sanders is referring to.

18 ADMIN. JUDGE TRIKOUROS: So the rad-waste

19 building for the AP-1000 provides for six months of

20 storage of low-level rad waste of A, B, C, D type.

21 MR. BLANTON: Yes, sir.

22 ADMIN. JUDGE TRIKOUROS: Did I also hear

23 that Part 52 requirement is six months?

24 MS. PRICE: It's in the Standard Review

25 Plan which is the guidance document that the staff
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1 follows for that. It's ll.4(iii) (4).

2 ADMIN. JUDGE TRIKOUROS::-- So is the staff

3 arguing that the DCD requirement or the DCD design

4 feature of a six month storage for the AP-1000 meets

-5 that regulation?

6 MS. PRICE: Yes.

7 ADMIN. JUDGE TRIKOUROS: And then you were

8 adding additionally that if you had a place to store

9 the Type A waste, you would, in fact, have many times

10 more capacity?

11 MS. PRICE: If you had a place for

12 disposal of Class A waste that you have off site, you

13 actually have more capacity for B and C waste.

14 ADMIN. JUDGE TRIKOUROS: Right. Okay,

15 thank you.

16 MR. BLANTON: Your Honor, I just note also

17 in addition to what Sarah just said that the provision

18 for the rad waste building in the six month storage

19 capacity in the DCD was approved as part of the Rev.

20 15 rulemaking.

21 ADMIN. JUDGE TRIKOUROS: And Mr. Sanders,

22 just reading your contention again, you say

23 specifically that the FSAR fails to consider how SNC

24 will comply with NRC regulations governing storage and

25 disposal of low-level rad waste.
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1 The. question I just asked regarding the

2 regulation and the DCD design, how is that -- how does

3 that not satisfy the regulation?

4 MR. SANDERS: Well, our view is that

5 beyond -- is that beyond six months' storage is

6 required to be addressed in -- the mere fact that six

7 months may be sufficient for the purpose of the DCD

8 does not mean that the Applicant can store radioactive

9 waste on site indefinitely with no discussion of how

10 they're going to -- of a long-term solution. The

11 storage beyond six months is just -- it's not

12 addressed in the DCD and --

13 ADMIN. JUDGE TRIKOUROS: So what would you

14 say about the COLA referencing the Vogtle 1 and 2

15 expansion?

16 MR. SANDERS: I think that if the Vogtle

17 1 and 2 expansion were a little more definite, that

18 would be less of a problem. What we're hearing, all

19 we see in the Vogtle 1 and 2 licensing, license

20 renewal proceeding is a vague reference to they're

21 planning on building an extended storage facility for

22 Units 1 and 2. That does not enter the question about

23 what they're planning on doing for Units 3 and 4, nor

24 does it address whether that facility will actually be

25 built. It's just too speculative at this moment to
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1 comply with the requiremLnts of 52.79.

2 ADMIN. JUDGE TRIKOUROS: Mr. Blanton,

3 could you speak to that?

4 MR. BLANTON: Your Honor, I almost don't

5 know what to say. Because the COLA clearly says and

6 Mr. Sanders says you said what you're going to do with

7 1 and 2, but you hadn't-told us what you're going to

8 do with 3 and 4. Yes, we have. The COLA expressly

9 says we're going to take excess storage capacity at 1

10 and 2 to the extent we need it to store excess low-

11 level rad waste at 3 and 4. So we do say that. And

12 you can't -- the Petitioners can't create an issue of

13 fact just by saying you haven't said something when

14 it's clearly in the COLA and in fact, they cite those

15 words in their petition. So yes, we do.

16 ADMIN. JUDGE TRIKOUROS: Thank you.

17 CHAIRMAN BOLLWERK: Mr. Sanders, do you

18 want to say anything further on that point?

19 MR.. SANDERS: I think the problem once

20 again is just that it's only a plant facility. We

21 have no idea anything about that plant facility. We

22 have no idea of its specifications or even whether it

23 will be built, so referencing a plant facility, well,

24 we're going to store it at the .1 and 2 facility, they

25 might as well say we're going to store it on the moon.
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1 It doesn't mean that it's going to happen.

2 ADMIN. JUDGE TRIKOUROS: I just wondered

3 if the staff has anything to add to this?

4 MS.. PRICE: I just have one comment to

5 make on what he said about having a long-term solution

6 and I'm concerned that he's referring again to

7 disposal which was something that he brought up in

8 this contention.

9 CHAIRMAN BOLLWERK: Judge Jackson, are you

10 picking this up all right?

11 ADMIN. JUDGE JACKSON: Not very well.

12 CHAIRMAN BOLLWERK: I just want to make

13, sure -- you have to --

14 MS. PRICE: I just wanted to make sure

15 that I addressed the concept of disposal which seems

16 to keep coming up throughout his contention and he

17 just mentioned a moment ago about having a long-term

18 solution for this, not just saying that you're going

19 to have on-site storage options. I just want to make

20 sure that it's understood that according to the NRC

21 regulations, the applicants are suppose to ensure that

22 they have off-site disposals so the concept of long-

23 term solution as it pertains to disposal, I would say,

24 would be off the table. Other than that, I have

25 nothing else to add.
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1 CHAIRMAN BOLLWERK: All right, Mr.

2 Sanders, anything further?

3 MR. SANDERS: Well, as we said the problem

4 here is that there is nowhere for long-term disposal

5 at the moment, so it seems to us that under the

6 circumstances the Applicant should be addressing more

7 than six months' worth of on-site disposal.

8 ADMIN. JUDGE TRIKOUROS: Well, I think

9 there was testimony by Mr. Blanton that indicated that

10 there is long-term --

11 CHAIRMAN BOLLWERK: It was his statement,

12 not testimony.

13 ADMIN. JUDGE TRIKOUROS: I'm sorry, excuse

14 me. Mr. Blanton stated that there is long-term

15 disposal of the type A waste.

16 MR. BLANTON: Correct. EnviroCare in Utah

17 or Energy Solutions now in Utah can take type A waste.

18 MR. SANDERS: That's correct.

19 CHAIRMAN BOLLWERK: Do you have an actual

20 contract with them to do that or they can or you --

21 MR. BLANTON: Not for 3 and 4, yet, Your

22 Honor. We have other facilities we have a contract

23 with.

24 CHAIRMAN BOLLWERK: For 1 and 2, for

25 instance?
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1 MR. BLANTON: My contract man is sitting.

2 beside me, but I believe that to be the case.

3 CHAIRMAN BOLLWERK- All right.

4 ADMIN. JUDGE TRIKOUROS: I'm sorry for

5 interrupting you, Mr. Sanders, I just wanted to make

6 that clear because from what we understand that that

7 makes a significant difference in the amount of

8 storage you -- the length of time that you have

9 storage on site with that six month capacity without

10 type A being five years.

11 I don't know what the definition of long-

12 term is. I don't think it's defined anywhere.

13 CHAIRMAN BOLLWERK: Mr. Sanders?

14 MR. SANDERS: I --

15 CHAIRMAN BOLLWERK: Go ahead.

16 MR. SANDERS: I don't think long term is

17 defined. I would just point out again that it may be

18 the fact that Class A waste is going to go off site

19 and therefore there's much more storage for Class B

20 and C, but once again, the point here is that none of

21 that appears in the COLA application.

22 CHAIRMAN BOLLWERK: All right. Anything

23 further, Judge Trikouros?

24 ADMIN. JUDGE TRIKOUROS: No.

25 CHAIRMAN BOLLWERK: Judge Jackson?
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1 ADMIN. JUDGE JACKSON: I just had a point

2 of clarification for Mr. Sanders. I think that near

3 the end of your argument you said that Part 52

4 requires and if I -- I won't get this exactly right,

5 but that the kind and quantities of low-level waste

6 that will be produced and stored need to be specified.

7 Did I get that about right?

8 MR. SANDERS: Yes.

9 ADMIN. JUDGE JACKSON: In your view, does

10 Part 52 go beyond that and also specify or regulate

11 that you .have to not only talk about the kinds and

12 quantities that will be produced and stored, but how

13 they will be stored?

14 MR. SANDERS: Well, the sentence that I

15 quoted from 52.79(a) (3) is the application must

16 address the kinds and quantities of materials expected

17 to be produced and the means for controlling and

18 limiting radioactive effluence and radiation exposure

19 within the limits set forth in Part 20.

20 So the 52 reg doesn't just say you have to

21 quantify the kinds of -- and quantities of waste, but

22 it goes on to indicate that you also have to say how

23 you're going to control and limit radioactive

24 effluence and radiation exposure.

25 ADMIN. JUDGE JACKSON: Okay, thanks.
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1 CHAIRMAN BOLLWERK: Anything further,

2 Judge Jackson?

3 ADMIN. JUDGE JACKSON: No, that's it.

4 CHAIRMAN BOLLWERK: Judge Trikouros, do

5 you have anything? All right.

6 Thank you, Mr. Sanders, and I believe that

7 concludes the argument on this particular -- the

8 admissability of this particular contention as well.

9 At this point let me go over a couple of

10 administrative points very briefly about the combined

11 licensing proceeding, the hearing side. I should

12 mention that with respect to scheduling, if a

13 contention, assuming a contention is admitted in

14 setting the Section 2.332(d) schedule, the Board will

15 assume the merits determination based on -- the merits

16 determination based on an evidentiary hearing must

17 await the issuance of the staff FEIS and the FSER.

18 That's something that I think is fairly clear now in

19 the Commission practice, so we'll be basing any

20 schedule on that.

21 Also, assuming the contention is admitted,

22 the parties should be aware that any -- that the

23 general discovery provisions under Section 2.3336

24 including the need for the staff to provide a hearing

25 file is activated regardless of whether there's any
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1 Board order or party discovery request. Also relative

2 to the general discovery, the parties may wish to

3 discuss whether they want to prepare and produce

4 privileged logs or waive.such logs as we've done in

5 the Vogtle ESP proceeding, so that's just something to

6 bear in mind as well.

7 Also, in terms of question scheduling, I

8 believe the schedule in this case, we delayed this

9 prehearing conference perhaps longer than we have in

10 the past. We had a couple of things, I know there was

11 a matter before the Georgia Public Utility Commission

12 the week of I believe it was the 12th of January.

13 That didn't seem like a good time to try to schedule

14 a prehearing conference in this case. Also, with

15 Inauguration the week of the 19th, last week, that

16 also I think probably wisely was not a good time to

17 try to set anything. So we're running a little bit

18 behind in this case.

19 I think our decision would generally be

20 due around the sixth of February. My expectation is

21 we probably will not make that and we will have to

22 inform the Commission of such, as such. I would

23 certainly hope we will be able to issue something

24 during the month of February, however. So just so the

25 parties are aware of that.
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1 At this point, let me just check and see

2 if the other Board Members have anything with respect

3 to the combined licensing case?

4 Mr. Wilson has told me I've been referring

5 to it incorrectly for the past upty-up years. It's

6 not a combined operating license case, it's a combined

7 license case.

8 Anything that you have, Judge Trikouros?

9 Judge Jackson?

10 ADMIN. JUDGE JACKSON: Nothing further.

11 CHAIRMAN BOLLWERK: All right, I do have

12 some folks I want to thank, but I'll wait until the

13 conclusion of our second prehearing conference to do

14 that. There's a lot of people that went into making

15 this happen and let me just ask you, Mr. Sanders, has

16 everything worked out on your end? Are you satisfied

17 with your ability to participate from there?

18 MR. SANDERS: Absolutely, it's working

19 perfectly.

20 CHAIRMAN BOLLWERK: All right, thank you,

21 sir. We appreciate it. It's good to know this is a

22 viable alternative.

23 MR. SANDERS: We appreciate the having the

24 opportunity to not go up to Rockville.

25 CHAIRMAN BOLLWERK: It would be much more
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1 pleasant to be down in Georgia today, I have to say

2 given what we faced this morning in terms. of slippery

3 sidewalks. I know Our law clerk, I think she had to

4 put on ice skates to get here from Bethesda, so it's

5 pretty icy,- but hopefully *it's better by now.

6 All right, at this point then we'll

7 consider these arguments and the admissability of the

8 contentions and the questions standing are submitted

9 for the Board to make a determination on. We'll go

10 ahead and take a -- I have about 20 until. Why don't

11 we take a 15-minute break, say until about 5 until 1.

12 We need to reset the digital data management system to

13 begin to record the second prehearing conference that

14 we're going to have. That will relate to the early

15 site permit case as opposed to the combined licensing

16 case which we've just been involved with.

17 The Board does appreciate the parties'

18 arguments. I believe, as well as Mr. Wilson's

19 presentation, I think he started us off with a good

20 baseline and you all have added to our knowledge I

21 think substantially in terms of what's involved in

22 this case, the particular contentions. So we very

23 much do appreciate that.

24 When we come back we will talk about the

25 early site permit case which is going to hearing in
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the near future and there are some things I want to

explore with the parties, as well as give you an

opportunity to bring any concerns or questions you

have to the Board as well.

So at this point we will consider this

combined operating license prehearing conference

adjourned and we will be back in 15 minutes. Thank

you.

(Whereupon, at 12:40 p.m., the prehearing

conference was concluded.)
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