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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of:
Docket No. 40-8943
CROW BUTTE RESOURCES, INC.
ASLBP No. 08-867-02-OLA-BDO01

N N N N N

(License Renewal)

ANSWER TO MOTION FOR LEAVE TO FILE AMICUS BRIEF

L. INTRODUCTION

Pursuant to 10 C.F.R. § 2.323(c), Crow Butte Resources, Inc. (“Applicant” or
“Crow Butte”) files this response to the “Motion for Leave to File A Brief Amicus Curiae,” dated

I As discussed

January 21, 2009, filed by the International Indian Treaty Council (“IITC”).
below, the motion and accompanying documents fail to satisfy the NRC’s procedural
requirements, fail to meet the NRC’s regulations governing amicus briefs, and otherwise raise
issues outside the scope of the admitted contentions and scheduled briefing. Accordingly, the
motion should be denied.
11. DISCUSSION
As an initial matter, the motion and accompanying documents fail to satisfy the

NRC’s procedural requirements. First, the motion and accompanying documents were not

initially filed in compliance with the NRC’s rules for electronic filing in agency adjudications.

! Although the motion, the accompanying brief, notice of appearance, and certificate of

service are all dated January 21, 2009, the documents were sent via electronic mail on
January 17, 2009 and were apparently signed on January 17 as well.



The IITC did not seek leave to file via electronic mail and no such leave was granted.” Further,
the IITC failed to contact counsel for Crow Butte to discuss the motion or resolve the issues
raised in the motion. Under 10 C.F.R. § 2.323(b), “[a] motion must be rejected if it does not
include a certification by the attorney or representative of the moving party” that the attorney or
representative has contacted the other parties and attempted to resolve any issues. See, e.g.,
Order (Denying an Extension of Time Within Which to File Requests for Hearing), Entergy
Nuclear Operations, Inc. (Indian Point Nuclear Generating Units 2, and 3), slip. op at 1-2 (Nov.
28, 2007) (rejecting motion for failing to comply with 10 C.F.R. § 2.323(b)). Finally, as noted
above, the motion and accompanying documents reflect an inconsistent date and date of service.’
For all of these reasons, the motion is procedurally deficient and should be rejected.

Beyond the procedural deficiencies, the motion and accompanying brief fail to
satisfy the regulatory requirements for amicus briefs. The Commission’s rules explicitly permit
amicus curiae briefs only after the Commission grants a petition for review of a Licensing Board
decision. See Louisiana Energy Serv. (Claiborne Enrichment Center), CLI-97-7, 45 NRC 437,
438-39 (1997) (“Our rules contemplate amicus curiae briefs only after the Commission grants a
petition for review, and do not provide for amicus briefs supporting or opposing petitions for
review”); see also 10 C.F.R. § 2.315(d) (permitting the filing of amicus curiae briefs addressing

an initial decision “[i]f [the] matter is taken up by the Commission pursuant to § 2.341 or sua

2 Apparently, the documents were re-submitted via the EIE on January 27, 2009.

However, the dates of the documents did not change. Therefore, we are treating this
motion as if it was filed on January 17, 2009.

Submitting documents with inaccurate dates could result in a party being barred from
further participation in a proceeding. See Entergy Nuclear Operations, Inc. (Indian Point
Nuclear Generating Units 2 and 3), LB Order (Striking WestCAN’s Request for Hearing)
(July 31, 2008) (unpublished); Entergy Nuclear Operations, Inc. (Indian Point Nuclear
Generating Units 2 and 3), CLI-08-29,  NRC _ |, slip. op. at 2 (2008) (confirming
Board’s July 31% Order).



sponte”).* In short, third parties — such as IITC — may only file amicus briefs with respect to
issues on appeal. Cf. Consolidated Edison Co. (Indian Point Station, Unit 2), ALAB-369, 5
NRC 129 (1977). Thus, none of the prerequisites for participation by an amicus curiae in 10
C.F.R. § 2.315(d) have been satisfied.

Finally, an amicus curiae can neither inject new issues into a proceeding nor alter
the content of the record developed by the parties. Public Service Co. of New Hampshire
(Seabrook Station, Units 1 & 2), ALAB-862, 25 NRC 144, 150 (1987). Here, IITC introduces
new issues related to the foreign policy of the United States and its responsibilities under various
United Nations’ documents. None of this discussion is relevant to the scope of issues on which
the ASLB has requested briefing, to the Atomic Energy Act or NRC regulations at issue, or to
the findings that the NRC must make in order to issue a renewed license.

I11. CONCLUSION

For all of the above reasons, the Board should deny IITC’s motion for leave to file
a brief amicus curiae.

Respectfully submitted,

/s/ signed electronically by
Tyson R. Smith
Winston & Strawn LLP
101 California St.
San Francisco, CA 94111

COUNSEL FOR CROW BUTTE
RESOURCES, INC.

Dated at San Francisco, California
this 28th day of January 2009

4 Participation by amicus curiae may be permitted when “special circumstances ... warrant

an exception to [the Commission’s] rules.” LES, 45 NRC at 438. However, no such
special circumstances have been averred here.
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