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UNTTED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT

RICHARD 1 BRODSKY et al, | |

| PETITIONERS"REPLY TO THE
INTERVENQRS ANSWER

Petmaners,
sguinst-

LS NUCLEAR 55?.1’,{'JUl,,.-'\'iﬂ'(')f'i“i' COMMISSION,
Rosm : Docket No. 08-1454-AC
cspornient.
and

ENTERGY NUCLFAR OPERATIONS. INC .

Intervenor.

o et e e e — - —— - e

L. ENTERGY'S STATEMENT THAT PETITIONERS DID NOT ASSERT
THENEED FOR SOUGHT DOCUMENTS IS FALSE.

Entergy Nuclear Operations, Inc. (hercinafter “Enterey™) talsely asserts thal
Patittoners .. do rot claim that a single document “might have influenced the

denial of their petition.” Briet of Intervenor Entergy Nuclear Operations. Inc. in

Opposition 16 Metion te Supplement and Correct the Record dated August 13,

2008 at p. 3 (hereinafter “Entergy brief™). In fact. Petitioners in their papers
repeatedly state that the documents are relevant. material. probative, and might
have influenced the NRC decisions, as required by Rule 16,

Petittoners request that the NRC be ordered 1o include all relevant and
probative decuments in their pessession, including but not limited to the
following documents specificatly requested by Petitioners as pm of the
Record on Review because they are directlyrelated 1o the NRC decisions,

“might frave influenced the degisions, and/or the NRC failed to consider these
c:i(i»é-m‘nmﬁis;.'mert':fri&Is. and lacts... (emphasts added) Petitioners” Motjon at
p. fisee alse. Appendix D 1o the Affidavit of Richard Brodsky. Fsq.

Petiioners assert the existence of specific documents in the possession



of the NRU that are relevant and material to these matters that influenced or
mioht have fnfluenced the NRC decisions 1o grant the exemption and reject
the L)ecemmr 3. 2008 Petition o the NRC. These omitted docur ments will
show that the NRC gnored important facts. did not have evidence sufficient
to justify s decision, andfor that the balance of the evidence did not support
Ats conclusion, A listof specific documents and the relevance to particular
issues is atached to the Affidavit of Richard Brodsky, Esq. as Appendix D.
-{'um.phaslb added) Petutioners” Memorandum of Law at p. 4,

~ The specific documents sought by Petitioners are directly related 1o the
NRC decision. They meet and surpass the reguirement that they “migh
fave :’fg_ffza:’erz<'e_tz-"' the decision, are direct evidence of the public health and
safety consequences of the NRC action. the level of secrecy used. the
decision to exclude the public. from notice and participation procedures, and
the failure 1o consider facts, documents, and analyses that are required by
law.and regulation. A listof the documents: Petitioners seek to have included
in the Record on Review with hrief summaries of their relevange and
probaiive value 15 attached as Appendix D 1o Brodsky AT {emphasis added)

Petitioners” Memorandum at p. 12
H. PETITEONERS HAVE MET THE REQUIREMENTS FOR

STANDING.

A Petitioners assert vielitions of numerous laws and reculations
Sinchuding but not hmited 1o the Hobbs Act. '

F mf‘lm arguEs that Petitioners do nol have ¢ standing under the Hobbs Act
insotar as “they were not party to Entergy’s exemption proceeding, they lack

P g -
Entergy brief at pp. 7.

St mdm'v to challenge that exemption proceeding. .7
Petitioners hove repeatedly asserted in their papers that the Nuclear

Regulatory Commission has violated several laws and regulations, including but

not hmited 10, the Hobhs Act. “Petitioners are not *Hobhs Act petitioner[s], as

CEntergy does oot raise standing fasues with respect fo the dentul of the Petition 1o the NRO ol



sugee asted by Ihr‘ R ,m;mmkm Respondent Answer at p. 18 Petitioners altege that
the NRC acred arbitrarily. abused its discretion, and. violated the At_c)znicﬁn@i‘g};'
Act, the I& nergy Palicy Actof 2005, the Administr dfl\c Procedures Act the
National 'E.rwir(mmimml Policy Act, and other app[icablé laws and regulations,
mcluding butnot imited ta the Hobbs Act. Petition for Review at p 3.7
P_Ctilfibners' Replv dated August 20, 2008 at p. 9, E nlergy’s attempt to sav himit
standing to a Hobbs Act analvsis is a mnddnwnm! misstatement of the Petitioners’
position,

B. Petitioners have standing under the Hobbhs Act to challenoe
the exemption.

Petitioners h:we sm‘ndivrf}g .’u'nd&r‘ the Hobbs At in that such standing
limitations apply o v to NRC proceedings in which the Petitioners had the ability
to seek party status.

In this case. the NRC seeretly, without public notice, without an Oppormniz}
for puh ic comment. and without the nppurumm for Petivoners 1o be 5_ ven pa:rt.:y‘
SLALUS, gre‘m{{i‘.d the "exemption.” Tobar thiz Petition for direct review hecause
Petitioners were not aparty o a proceading in w\whic:h by NRC definition it could
not jou. “would be 1o exalt Hiteralism o vr:r common sense; indeed. 1o bar such
review would Crc:m: dangerous prﬁ:tédrvnl. for it would grant zigt'-:m:it's POWET 10

remove fexemptions| from-direct review by simply [granting) them without notice

o the WRC granting the esemption,



and comment.” Neonral /?(!AS'C}iT!»ITC'CfS .[f‘ﬁ)tj,fé'(-?.\"c" Council v Nuclear I\’c',gf.u‘}rrr(:ﬂj]" Com.
666 1:.2d 395 (App D.C.19814:"  Comm. of Mass. v LS. Nuclear Regulator:
| Ce. 378.}7.2(1 1576 (I'st Cir. 1989 1 i is determined that the right 1o intervene
was improperly d@m =d’, then a Court of Appeals may order the Co'mm,ission o

permit intgrvention and reopen the prior order for reconsideration. . Aner. Trucking

Asxos v lzz‘fcfr/*ﬁ:z-afa’:'C.“f,).'nr‘;*rrz@rc}e—f~Cl'::m'.i_ 675 I.2d 82 (5th {Cir. 19821, cert dcﬂ (1983}
460 1.S. 1022,

Petitioners have been aggricved by both the order gru:zrﬁi_ng the exemption
and the agency dec:sion denyving hcir_‘ Petition. The exemption was adopted
f{cémtl}f and tllegally without potice or comment. Because Petitioners filed with
this ‘C‘ouri a Petition for Review of this order within sixty days of the denial of their

Petition to the NRC and because its” Petition raised before the Nuclear Regulatory
Commission the decision granting the exemption, the Ceurt hus jurisdiction to hear
Petitioners’ emnpla-zm.

Fntergy’s reasening iscireutar: Entergy contends that because the'Nuclear

Regulatory Commission acted in secret without public noti¢e and the opportunity

=

“The ;#i'us*:nt case & Jdi dingwishable from frie- Sagerea Bod Stecring Coma v Surface Transg,
fed V6T F 3G TEN 20 Cirs 19905 R £, the [mmlun»*ra could have beon g party 1o the
p;emc._dmc', ' _

": ,-‘.j,»'w..r' voCodine, 3G YA 180 12 Clr, 20040 does not stand Tor the proposition
statied by v Eaterey bricfatpo 360 The Second Circunt Court of Appeals hedd in
Frverkevper v l"_'f,,'r’.i'n.‘-'\. that the Court did net have |_marilumr: o hear the case. but does not
discuss whether [iverkae ;‘n‘:*‘ had standing.
T hose who would nevene i gre denied PETIHSSION ) dv SO are ot withou reni «divs: they
may take mmedidte o ,mwl froom thm guenial within agency and. i necessary, Court of
Appeals, ' ' '

g l“:,\:. al l




for public commen: in violation of laws and regulations, 17’¢z,%tiv<tmer'>’: are not an

agurieved party an the Court i-s_précludcd from ruiil.wg on the resulting decision.
Emergy briefat pp. 4-7. Several cases including Florida Pewer and Light
Comparn: v, Lorion, 470 U.S. 7290 {198, mmlud‘. that even il there was no
hearing. the Court can review the agc:ﬁar};'S. frnal orders. See w‘ so. Riverkeeper v.
Colling, 330 F3d 136, 164 (2d. Cir, 2004, Here, PCUUOHCI% (.ha]k: ge thc‘.
unlawful decision by the Nuclear Regutatory Commission 1o grant Ihr:':
‘fxcmptinr and the decision denyi ing Petitioners” request for rt"umé;idcmicm and
d hturiﬂg,d'

It shauld he notad that the issue of whether the Court hay jurisdiction”,

response o Respondents Motion to Dismiss, has previously been referred o the

I8

merits panel.”

A e : . R N . N e . . » R ) - . . . . P .
Tor further discussion, Petibioners refer the Court o Pottioners Reply w the Motion o Dismiss
dinted May 28, 2008, Argument Section 1at pp. 7410,

l riterey briel at

be second Orreuir Dersion Jely 702008,



CONCLUSION

Based on the foregoing, Petitioners move this Court for an order compelling the
Respondent to correct the Record.

Dated: Aupust 25, 2008
Albarri, New York
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RICHARD 1. BRODSKY { | ,,’
ROLL NO. 2001177 LS
Attorney for Petiticners
Legislative Office Building, Room 422
Albamy, New York 12248
Tel. (518)433-5753
Fax (518) 433-5920

-mat!: richardbrodsky/@msn.com

h ‘od sk‘m dassemblv.state nv.us

cc:- Robert Rader, Esg.
- Michael Waliace, Esq.
Ellen Durkee Esg.
John Sipas, Esa.
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