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ei~rn . I'ETP TI TONERS* REP•LY TO T'I 'F
•N1TERVENORS ANSWER

1 ';s N• C rl~ \R;• ,R., .(J9. l.,*\ lO(tRY CO)MMISSION,

•ii'I .. c orndev. I)ocket No. 08-1454-AG
and

,I.ll "RC (1.. N, U, CI F A .f P• F RA TI hNS. INC.,

Int~erVLon

I. EN1TRGY"S S]'A NT HAI ETT(ERS DID NNOT ASSERT
.1......NT .) FOR SOM {(ii1T MimCIlN 1 S IS FA LSt:E. .

Enterv Nucleai Op'eratmions., Inc. (hereinafter "tVntergy") talsel.y asserts thai

Petitioners do ot claim that a sinmge document 'mfi have lfgulfl.ho'_ the

denial of their petition.-" 13rief of flnervL'nor ..ntergy NkUclear Operations. Inc. in

( )pposiAion 10 Mot4)n ii:o.Supplement and Correct the Rccord dated Auguist 13.

2008 at p.3 (hereinater -Lnter,,.: brief"). In fact. Pelitioners in thecir papers

repeatedly state thcn- the docunments are rel.,ant. material. probative, and i iighl

have intluenced th ie NRC decisions, as reI 1uired b. Rule 16.

Petitionerr; request thai. the NRC be orderedwto include all rclkvant and
probative documents in their possession, incl udireg bLU nol. limiled to the
fbiliowg doeLirments pecific.ally requested by Pctitioners as part of ihe

Record on R. Wvewv beckase they are d ireetl ,,related io the NRC decisions,
ini~/ l.:' havýc' ,"iý.;7uCcc'd the dccisions, aind/orihe N RC MtYited to consider thWe
d~ciumeirs.. naterials. and icts.., Iemphasis added.) Pctitjoners Moticn at
p. v;.. sec also. Appendix D to Ihe. Aflidavit Of Richard Brodskv. Esq.

Pet ltioners assert ] ch cxi stunce i" specific duc LIi.ents in lthe possession



of the NR( that are rMlevant and material to these matters that influcnrlced or
mb~i ,tv, ' ,.I•,,".Iu, O, the. NRC'dcisions 1o grarit the exemtmion and rceject

the L)Deýrnbcr S.. 2068 Petition to the NRC. These oaitted documents wil
show that ihe' NRC ignored important f'acts, did not have evidence sulc 1en.
to jusi Kl its decision, and/or that the balance of'the evidence did not support
its conclusiort, A ]wst of specifc documents hind the relevancIe to particular
issues is atac:hed to. the Affidavilt of Richard Brodsk~y I'sq. as Appendix D.
.mphasis,.dded. Petitioners' Memorandum of La\ý at p. 4,

Ihe speri tic documents soIaght bhy Petitioners are directly related to the
NRC dcI•Si-Or.' 'lhcv moet and surpass the requirement, that they. "rtii.
ihaove ,nf!IWJX-ccP the decision, are direct evidenceof the, public health and
safety tonsequences of the NRC action, the level of secrecy used, the.
*decision to e oclude the public, from notiee and participation procedures. and
the failulreC to cnsider tact., documents, and anal.vses tthat are'required by
l amand' reulatlion, A list of the documents Pe.titionrsm sdekto have iPciuded
.in the Record on Review with brief'summaries ofitheir relevance and
probative value is attached as Appendix D to Brodsky AlT. (ema phasis added)
Potitioiers' >?emorandum at p. 12

II. 1L"UITT'' RA)Nt'RS H NJ\ \'L -'. N I:- I I It R F-OUIRLN'i. NIJ S [ ' FOR

A, Petiti.onrrs assert violktions of numerous laws and regulations
-inc~luidin-but not limited to the Hlobbs Act.

E-rertrgv argw.,s that Petitioners do not have stand ing under the Hobbs Act

inso'ar as sthe. varc not party to Entery's eXempt on proceeding, they lack

standing to challenue that exemptior proceeding. ; Entergy brief at pp. 7.

Petitioners h,'Ive repeatedly asserted in their papers that the N uclear

Reguti Laor'y Commitsion has violat.ed sevxeral law's arid reju ations, including, but

not liimiled to, the Hobbs Act. "'ei irioners are not Ilobbs Act petit ionner s]

Vnien. ' . ,e ' • ... ..... . ta.d. .... .: .. •i .-. ... IhC ecn. l c'fIh ihifl In thy N..t(.. ,o..1.W'.



suggested by The R ,-sp:ro,.lcnt_ Respondeni. Answer at p. 1 8. Petitioners allege that

the NRC :acted arbit.rariiv,. abused ts discretion. and..violated the Atomic , nei'g

Act. the Energy o icy Act of 2()5, the Administrative Procedur c\" the

National Etnviror•n[,ntal Policy Act, and other applicable laws and repulations.

incliding but riOt Ii lil ed to theJ Hobbs Act. Petition for RevieNA at p .3

Petitioners' Reply dated ALLi.Ust 20. 2008 at p. 9. Enterey s attemi pi to limit

standin,, to a HlobbW Atc analysis is a fundamental misstatemnt of the Pctifioners"

position.

13, Petitioners have standing, under the Hobbs Act to challenaee
the exemption.

.Pe itiionets have standint.. utnder the -h•obbsAe. in that such. standing.

limilaliontm apply ornly to NRC pyoceedings in which the Petitioners. had t!le abilitv

to seek partq status

In this case. the Nk(" secretly., wilhout pubiic notice, without an opportunit y

[Or puhiic COmlmnient, and without the opportL1in v lbr Petitioners to e g•i•vn pry

status. granted th•] exemption." 1o bar thi- Petition for direct revie%\ because

Petitioners were not a. part, to a proceeding in which by, NRC definition iLt COuld

r0ot Join.'"would be lo exalt f iteral ism over corn1mo0 sense' in(.ec., to bar such

review would cralc: danuerouS p-recedenL. io0 il would gra:nt agIn cies powetr t.o

remove lexeripli orn Ion= direct review b> : ii lipl l.ýranlig them wiThout nFo ice

to the M~( Ltriinhliie 1ti~ c \:cmolloti



antid Comllent." .\o. ur'! P2OUC.' i '/ &flSL (.OU'N KNI' iWLr .ruj';trfl ('o.wu rorc.

666 "2'd 595 (App D).( 198 1 h' Comm. of .A. is. v ,..&,,,"S ,'\,',a ' e", .

( (,. 878 F .2d 1 6 (f1m CUr. 1 9891. 1 i is determined that the ri hlt lo intervene

was imnprperiy denicd`, then a Court of Appeals .miay order the Commiission t1o

perm it. irlervention and reopen td;&.prior order for recomnsideration. .4nwr. Truck'r/,f

. v inwr•:.•tic ( eru•.'- Co_. 073) F,1.d 82 (Sth Cir. 1 982 •. cer. den (1 9S3)

460 It.S. IU2

Petitioners hrive been aggrieved 1w both he order ,rarlinmg the exemplion

and the agency dc-csiou_ denying. their Petition. The exemption was adopted

secretdy and il legall v without notice or com ment. Because Petitioners filed wvith

this COurt a PetiTiorl for Review of this Order within sixty days of the denial oF their

Pefition to thhe NRC. and because its' Petition raised before ,te NUcleal- Regulatory

CAmVmissiO"I the deOcisioP geiantinc. the exemptrum. the CoUrt has.juri.sdiction to hear

Petitioners" comnpkaint

Lnlergy's. rweasonig iS. CircuLar. Ete.g cotemnds that because theNulc]ear

ReC 2,.1 Li O {\ (o011 11 0sion acted in secret wi thout public notdi cd and the oppo•tunity

.I.. P nrcs zlt C.2s. .. , w,.ij hahlc RIrum i1''u u/I .r.';r:q/. r ',' (cor, , .Sh'!L,.
, 7 I67 I 1 1 t2 C'r. 1999I . In A I:,, it pctilinlcr's could ha',e lcbc:; a pratr' i, ih(-

proceed.. I n
XN. 5 Kd 3 (2 'k 200 ).c do ; wno nd lor:',c pn,.p~onii~

,.: b'e i£;'lc~",.j. H t bri.'ili p. 5-6, Rhe S'ti c a ,nc d Circuil (C'oiurt ol \p,'ceas held in
P 'u,{ a, ,~r (,'Wom Mai The Court did n:i, h.vv i •u~d un ion to hear, ihe iscs. but does not
diqswas whether Iwwi \ wrkh..epr bud sand Op. -50 V' .- d at 1 71.

; 'lTaose wli h oui h ~ •a~n' bne arc denied pe r mbs din to dA so arc iml %vi lult ' remp. im's: they
u:r , :atlk immedintea , ap r ,:rm that d.niaI wiihi aertL' and. if riL'cL'sda rx tl C. oU t

'A ppe;'I I S.

4



lor publ i&'c ComnlL' in viulationi of laws and rcgiulations, Petit Oiwers are nol al

airieved party and the C(,our is precluded from ruling on the resuLltinle. decision.

ELniere? brief at pp. 4-7. Several cases iinclchri n ch, P,,nf,( ond LI,-

Comyci3: .Lori,. 47% u 729. 737 1985 t conclude dtia even flvthere '~ no

heariino, the Court can review the agcernv 's flnal orders. ,e..als', Riverk'ecer v.

C!ili., 'A. 5•Q F.3d 1 56, 064 (2d, Cin r.. O), Here, Petitioners challenue the

•unkiwful decUision t the Nuclear RCl *uk.•t1orn Commission to grant the

"cxcmption" and the decision denvyng ielilioners request For reconsidcration and

a hearing.

It should be nOt•d that T1he issue, o whether the Court has JurLiMdiet-ion:. in

response to Responien. s Motion to Dismniss, has pre-,Iouslv. been referred to the

merits panel.

' ]:) Itlrth r dic isi Petitioner's rrccr thc l' u ;o i •,i n R n , thL M opii in tu l)isrns s
eJicd I y w5 "i"1 2 08 A2 l umen08 S(zrtioi1 ] ail pp. 7- 1

Irl} tcr;:,, brie I' o I



CONCLUSION

Based on the fregoing, Petitioners move thi- Court for an order compeliin the

Respondent to c-or:7ect the Record.

Dated: Aueu;t 25,. 200S
tkhbamn, New York iR•.!spcc5.tv li$u•m itted,

-Fd{A~Rr) L. BRCOSKX 7
ROLL NO. 2001- 17
AOTmev,, for Petitioners
Legislative Office Building, Room 422
A~ban!' New York 12248
Tel. (5t8S) 455-,5753

Fax (518) 455-5920
e -mail: ri chardbrodskvr:his• .com

brod skx'r(!a ss em~biv state, n v. u s

ccI: Robert Radc-r. BFs,
MNichacl Waliace, Esq.
Ellen Durkec. Esq.
John Sxipos Es.
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