
UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT

RICHARD L. BRODSKY, NEW YORK STATE
ASSEMBLYMAN, FROM THE 92ND ASSEMBLY
DISTRICT IN HIS OFFICIAL AND INDIVIDUAL
CAPACITIES, WESTCHESTER CITIZEN'S
AWARENESS NETWORK (WESTCAN),
ROCKLAND COUNTY CONSERVATION
ASSOCIATION, INC. (RCCA), PUBLIC HEALTH
AND SUSTAINABLE ENERGY (PHASE), AND
SIERRA CLUB - ATLANTIC CHAPTER (SIERRA
CLUB),

Petitioners,

-against-

U.S. NUCLEAR REGULATORY COMMISSION,

AFFIDAVIT IN SUPPORT OF
PETITIONERS' MOTION TO
SUPPLEMENT AND CORRECT
THE RECORD

Docket No. 08-1454-AG

Respondent,
and

Entergy Nuclear Operations, Inc.,

Intervenors.

STATE OF NEW YORK )) SS:
)COUNTY OF WESTCHESTER

RICHARD L. BRODSKY, being duly sworn, deposes and says:

MOTION

1. Petitioners.New York State Assemblyman Richard Brodsky, Westchester

Citizen's Awareness Network (WestCAN), Rockland County Conservation Association

(RCCA), Promoting Public Health and Sustainable Energy (PHASE), Sierra Club -

Atlantic Chapter, (hereinafter "Petitioners") respectfully request that this Court order the
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Federal Respondents, the Nuclear Regulatory Commission (hereinafter "NRC" or

"Federal Respondents"), to supplement and to correct the Record on Review in this

matter by including material documents necessary for a full and fair litigation and judicial

determination of the validity of the NRC's granting of an exemption to long-standing fire

safety rules at the Indian Point nuclear facilities.

PROCEDURAL HISTORY

2. On October 4, 2007, the NRC published in Federal Register its decision to

grant to the Intervenor, Entergy Nuclear Operations, Inc. (hereinafter "Entergy" or

"licensee") an exemption to long standing fire safety standards.

3. On December 3, 2007, Petitioners submitted to the NRC a "Petition

Objection to Grant of Exemption and License Amendment, Petition To Reopen for

Consideration, Petition For Leave To Intervene and Request For Hearing, and

Contentions."'

4. On January 30, 2008, the NRC denied the Petition.

5. On March 27, 2008 Petitioners filed with this Court a Petition for Review

challenging the October 4, 2007 and January 30, 2008 decisions of the Commission granting the

exemption and denying Petitioners' request for relief.

6. On or about April 23, 2008, Entergy's motion to intervene was granted.

7. On or about April 25, 2008 during the pre-argument telephone conference

between the parties, the NRC took the position that there was no Record.

For further discussion, please see the attachments to the Petition for Review containing Petitioners'
petition to the Nuclear Regulatory Commission on December 3, 2007.
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8. On or about May 2, 2008 the NRC moved to dismiss the Petition for Review as

untimely and alleged that the Court lacked jurisdiction.

9. On or about May 29, Petitioners filed a Response to the NRC's motion to

dismiss.

10. On or about June 4, 2008, the NRC filed a Reply in Support of its motion to

dismiss.

11. On or about June 27, 2008 the Attorney General for the State of New York filed

an arnicus brief in favor of the Petitioners.

12. On or about July 2, 2008, the NRC submitted a response to the Attorney General's

amicus brief.

13. On July 7, 2008, the Court ordered that the motion to dismiss be referred to the

merits panel on an expedited basis.

14. Shortly thereafter, at the request of the Court Staff Attorney, the parties

commenced discussions seeking agreement on what would be contained in the Record on

Review.

15. On or about July 10, 2008, Petitioners submitted a Freedom of Information Act

request (hereinafter "FOJA request") to the NRC, attached hereto and part a part hereof as

Appendix A. This document listed specific material Petitioners sought to have included in the

Record on Review.

16. On or about July 25, 2008 the NRC filed a six page Certified Index (hereinafter

"Index"), attached hereto and made a part thereof as Appendix B. This Index included only

documents "considered" by the NRC. Some documents sought by Petitioners are included in the

Index, but the majority of the documents sought are not included.
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NRC POSITION

17. The NRC admits that the Index of the Record on Review t includes only

documents actually reviewed and considered by the NRC.

18. The NRC attorney, Robert Rader, Esq. stated that"... I am asking the Staff who

participated in the review and grant of the exemption to prepare a hard copy file and list of

documents that they reviewed in considering the exemption application..." (bold print and

emphasis in original) (Appendix C, Letter from Robert Rader, Esq. to Richard Brodsky, Esq.

dated July 22, 2008).

19. He further stated that "... it is up to the NRC to put together and certify the

record of what it considered in such as case... "(sic) (bold print and emphasis in original)

(Appendix C, Letter from Robert Rader, Esq. to Richard Brodsky, Esq. dated July 22, 2008).

20. In letter to the Court's staff attorney Stanley Bass, Esq. Attorney Rader stated

that "... [t]he NRC intends to certify an index of all the documents the NRC considered in

granting the exemption..." (Appendix C, Letter from Robert Rader, Esq. to Stanley Bass, Esq.

dated July 22, 2008)..

21. The position taken by the NRC that only documents actually considered in

granting the exemption should be a part of the Record is inconsistent with the plain language of

Rule 16 and numerous cases enforcing the Rule 16 standard. For further argument on the legal

standard see Petitioners' Memorandum of Law.

PETITIONERS' POSITION

22. Petitioners seek inclusion of all materials required by F.R.A.P. Rule 16 and as

interpreted by cases and commentators. These include materials which in addition to materials
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actually considered by the NRC are relevant, probative," might have influenced" the NRC

decision or "might have changed" the decision.

23. In the course of numerous conversations and communications between

Petitioners' attorney and the NRC attorney Petitioners asked: (1) that the Record on Review

include all relevant and probative documents in the possession of the NRC, and/or (2) that the

Record included the specific list of documents that, upon information and belief, the NRC

possesses', are relevant and probative, were requested by Petitioners and were omitted from the

Record on Review. The full list of communications between the parties is included in Appendix

C, as well as the frll text of the letter from the Attorney Rader to Stanley Bass, Esq., staff attorney

for the Court.

24. Petitioners refer the Court and the NRC to the requirement that the Record

include all materials that "might have influenced" the NRC, whether the NRC actually

considered them.

25. For a fuller discussion of the plain language of the rule and cases interpreting the

rule, see Petitioners' Memorandum of Law.

DOCUMENTS SOUGHT BY PETITIONERS

26. In their communications with the NRC Petitioners sought to have included in the

Record a specific list of documents. That list was first given to the NRC on July 10, 2008.

See appendix A for the initial submission to the NRC and the full list of documents sought. Each

named document is relevant to and probative of the issues decided by the NRC, is upon

information and belief in the possession of the NRC, actually influenced or might have

influenced the decision of the NRC to grant the exemption and are accordingly required to be a
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part of the Record on Review. A more detailed statement of the relevance, materiality, and

significance of each document is included in Appendix D.

27. Significantly, since July 25, 2008, the NRC has made publicly available

fire safety documents that may relate to this case, but were not previously available on

the NRC's website. It is unclear which, if any, is included in the Certified Index filed on

July 25, 2008, or is a document requested by Petitioners.

WHEREFORE, Petitioners move this Court for an order compelling the NRC to

supplement and correct the Record on Review by requiring the NRC to (a) search its

records for all documents relevant, probative and material to the case, including

documents not considered by the NRC and which might have influenced the NRC's

decision and requiring the NRC to include all such documents in a supplemented and

corrected Record, and/or (b) the list of documents specifically requested of the NRC

included in Appendix C and D, and (c) an affidavit from the NRC indicating that the

NRC has searched its record and that the documents exist or do not exist, and if they exist

to be included in the Certified Index, and no documents were destroyed or discarded and

the documents produced are the entire list of documents in the NRC's possession.

Dated: July 30,2008
Albany, New York /]Res-pec-tfulfly Sub•~d

Sworn before me this 30th day S SKY: ROLL 0. 2 1-177
of July, 2008 Attorney for Petitioners

('1 (} Legislative Office Building, Room 422
2_-__ _ _u________ Albany, New York 12248

Notary Public Tel. (518) 455-5753
Fax (518) 455-5920

Ularj C.. State e-mail: richardbrodskvTmsn.com
;4'. 01MIf08127A

n-d n
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NRC.' FOIA Submittal Form- I CiL., I - .

. Nuclear Niuclear Radioactive I Nuclearý PubAbou " Reactors -:M~ateials I Waste I Security & Ii

Home > Electronic Reading Room > FOIA and Privacy Act > FOIA Requests > Submittal Form

FOIA Request Submittal Form

Privacy Act Statement

Failure to enter complete information may result in the inability to process your FOIA request.

First Name: (Required)

Last Name: (Required)

Company/Affliation

Address 1: (Required)

Address 2:

City: (Required)

State: (Required)

Zip Code: (Required)

Country:

E-mail:

Phone:

Description of Records:

Sarah

Wagner

Office of Assemblyman Brodsky

L.O.B. 422

Albany

NY

12248

@ United States

(9 Other - Specify:

sarahwagneresq@gmail.com

518-455-5753

Fee categorization - Select the category that best describes you or your organization: (Required)

(- Affiliated with a private corporation and seeking information for use in the company's business.

0 Affiliated with an educational or noncommercial scientific institution, and this request is made for a scholi

scientific purpose and not for commercial use.

@ An individual seeking information for personal use and not for a commercial use.

f A representative of the news media and this request is made as part of news gathering and not for a corr

Enter media company name:

Select type of media:

http://www.nrc.go v/reading-rm/foia/foia-submittal-form.html 7/10/2008



NRC.: FOIA Submittal Form I- Z- ki-L -)

Newspaper

Magazine

TV/Radio Station

LI Other - Enter description and purpose:

Do Not fill out the following unless you are requesting expedited processing.
To request expedited processing check the appropriate box and provide an explanation:

Failure to obtain requested records could reasonably be expected to pose an imminent threat to the life o
safety of an individual.

17 Request made by a person primarily engaged in disseminating information, urgency to inform the public
actual or alleged Federal Government activity.

Do Not fill out the following unless you are requesting a fee waiver.
To request for a fee waiver address each of the following eight criteria:

1. Describe the purpose for which you intend to use the requested information.
The informaiton is sought for public
interest litigation on behalf of residents
in the State of New York

2. Explain the extent to which you will extract & analyze the substantive content of the records.

3. Describe the nature of the specific activity or research in which the records will be used & the specific c
you possess to utilize information for the intended use in such a way that it will contribute to public unr

4. Describe the likely impact on the public's understanding of the subject as compared to the level of undi
the subject existing prior to disclosure.

5. Describe the size & nature of the public to whose understanding a contribution will be made.

6. Describe the intended means of dissemination to the general public.

http://www.nrc. gov/reading-rm/foia/foia-submittal-form.html 7/10/2008



NRC: FOIA Submittal Formr rugc 3 U1 j

7. Indicate if public access to information will be provided free of charge or provided for an access fee or
fee.

8. Describe any commercial or private interest you or any other party has in the agency records sought.

Privacy Policy I Site Disclaimer
Wednesday, February 14, 2007

http://www.nrc.gov/reading-rm/foia/foia-submittal-form.html 7/10/2008



THE ASSEMBLY

STATE OF NEW YORK

ALBANY

RICHARD L. BRODSKY CHAIRMAN
Committee on

Westchester County Corporations, Authorities and Commissions

July 10, 2008

NRC Freedom of Information Act
And Privacy Act (FOIA/PA) Officer
U.S. Nuclear Regulatory Commission
Mail Stop T5-F1 1
Washington, DC 20555-0001

To Whom It May -Concern:

Pursuant to the Freedom of Information Act (FOIA), I hereby request the following:

Any documents' currently or formerly in the possession of NRC, NRC staff, or affiliate
organizations related to or concerning the exemption(s)2 from fire general design criteria, plant
specific criteria, and/or federal rules including 10 C.F.R. § 50, Appendix R for any of the Indian
Point Units, including but not limited to;

(1) Requests for such exemptions;

(2) Modifications to the operating license, Safety Analysis Reports (SARs), Plant Technical
Specifications regarding fire protection program or hardware, or operational changes;

(3) Those portions of Nuclear Regulatory Commission (NRC) Inspection histories for

Indian Point Units 2 and 3 with respect to fire protection activities;

(4) The fire protection design basis document(s) for Indian Point 3;

(5) Current safe shutdown analysis;

(6) Current Fire hazards analysis;

(7) Current Electrical separation analysis;

1 Documents as used in this request means any material that is written or typed or electronic, whether

currently or formerlymin the possession of an entity, including but is not limited to, any and all
documents, data, information, maps, diagrams, charts, recordings, photographs, videos, charts,
communications, correspondence, memoranda, files, and notes.
2 Nuclear units licensed prior to January 1, 1979, pursuant to Appendix R are issued "exemptions" to the
regulations NRC, while those licensed after 1979 are issued "deviations" from conditions in their licenses. For
purposes of clarity, hereafter, this request will use the generic term "exemptions."

ALBANY- OFFICE: Room 422, Legislative Office Building, Albany, New York 12248 (518) 455-5753
DISTRICT OFFICE: 5 West M'lain Street. Ste. 205, Elmsford, New York 10523 (914) 345-0432

EMAIL: brodskr@assembly.state.ny.us



(8) Types and installation dates of fire seals, fire wraps 3, barriers, insulation materials

(9) Temporary and permanent modifications, required to support implementation of the fire
protection program at each of the three units;

(10) Interim compensatory measures which are "temporary measures that units can take
without prior approval to compensate for equipment that needs to be repaired or
replaced," including roving or continuously manned fire watches that occur while
nuclear units take corrective actions;

(11) Drawings indicating the specific shut down train protected, and the shutdown controls
PI&Ds (Piping& Instrument Diagrams);

(12) Operator manual actions or interim compensatory measures instituted in lieu of reliance
on fire wrap including where and when made;

(13) Spurious action analysis including multiple spurious action analysis;

(14) Specific communication(s) between the licensee of Indian Point and the NRC regarding
Thermolag, Hemyc, Kaowool, and fire seal integrity verification;

(15) Proposed modifications for fire protection relating to Indian Point components or
related equipment affecting appendix R compliance to any of the three units requiring
NRC approval;

(16) Proposed modifications to any of the three units under the 50.59 process as related to
fire protection and appendix R compliance, or changes to CLB (current licensing basis)
with respect to fire protection;

(17) All communications with the NRC regarding consideration of alternative (c) to 10
C.F.R. § 50.48;4

(18) Most recent triennial inspections relating to fire safety;

(19) All Licensee event reports associated with Fire protection systems, fire related events,
or changes to operational modes made as a result of a potential non-operational system
related to fire protection;

3 NRC's technical term for such a wrap is "Electrical Raceway Fire Barrier System." However we use the term
"fire wrap" because this term is widely used in practice by industry.

4 NRC, through 60 Fed. Reg. 33536 (June 16, 2004)(codified at 10 C.]R. § 50.48(c)), endorsed the use of key

aspects of National Fire Protection Association, NFPA-805, Performance-Based Standard for Fire Protection for
Light Water Reactors Electric Generating Plants, 2001 Edition (Quincy, Massachusetts, 2001). NRC
differentiates between "risk-informed" and "risk-based" regulation, noting that the former uses risk analysis to
augment other information used to support management decisions, while the latter approach relies solely on the
numerical results of risk assessments. NRC does not endorse a risk-based approach for fire protection.



(20) The use of Hemyc material inside containment on Unit 3;

(21) All docketed commitments regarding fire protection for any of the three Indian point
plants;

(22) Information concerning all fires at Indian Point;

(23) Copies of the 900 exemptions granted since 2001to the nation's nuclear units;

(24) Documents that pertain to the use of operator manual actions, both approved or
unapproved for Indian Point Units 2 and 3;

(25) Exemptions, license amendments, relevant sections of changes to the SARs. (Safety
analysis reports) including Appendix R plants and BTP (branch technical position)
9.5.1. plants for Three Mile Island, James A. Fitzpatrick, and SONGS;

(26) Any document concerning testing or environmental analysis conducted by the NRC
prior to granting the fire safety exemption to Indian Point; and

(27) Copies of any exemption granted to any nuclear power plant in which the exemption
permits said nuclear plant to reduce to fire safety requirements from one hour;

(28) Any communications or any other relevant information concerning an exemption from
fire standards5 for Indian Point.

This FOIA request is related to a public interest litigation matter and is not being sought
for commercial use. If any material requested is privileged, please state the name of the
document and the reason it is not disclosed. To expedite release of these documents, please
disclose them electronically as they become available without waiting until all the documents
have been gathered. If you have any questions regarding the identity of records, the scope of the
request, or any other matter, please do not hesitate to contact me. Thank you for your assistance.

Sincerely,

Sarah L. Wagner
Legal Counsel for
Assemblyman Richard Brodsky
L.O.B. 422

5Fire "standards " include but not limited to, Appendix A, general design criterion 3, Appendix R,
Bulletins, Information Notices, Generic Letters, NUREGS, NFPA codes, NEI guidance, INPO evaluations
specific to fire protection programs, FSARs, Current License Basis specific to fire protection, NEPA codes,
State and Federal Statutes, Commitments made by the Licensee regarding fire protection, License
conditions, and License Amendments.
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Albany, N.Y. 12248
518-455-5753
email: sarahwaaneresa(gamail.com
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TRANSMISSION VERIFICATION REPORT
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IN THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

)
RICHARD L. BRODSKY, et al.,

)
Petitioners, )

)
V. )

)
U.S. NUCLEAR REGULATORY COMMISSION) Docket No. 08- 1454-AG

)
)

and )
)
)

UNITED STATES OF AMERICA, ))
Respondents. )

CERTIFIED INDEX OF THE RECORD

I hereby certify that the documents listed and described below constitute the

record for the administrative proceedings resulting in the issuance of "Entergy

Nuclear Operations, Inc., Entergy Nuclear Indian Point 3, LLC, Indian Point

Nuclear Generating Unit No. 3; Revision to Existing Exemptions," Docket No. 50-

286, published at 72 Fed. Reg. 56798 (Oct. 4, 2007), and the Commission's denial,

by letter dated January 30, 2008, of petitioners' request for a hearing on the

issuance of the aforementioned "Revision to Existing Exemptions," the two

decisions that are the subject of the Petition for Review in this case.



Respectfully 
submitted,

.Annette L. Vietti-Cook

Secretary of the Commission

Dated at Rockville, Maryland

this _4jday of July 2008.



CERTIFIED INDEX OF THE RECORD

BRODSKY, ET AL. v. U.S. NUCLEAR REGULATORY COMMISSION

Docket No. 08-1454-AG

Thursday, July 24, 2008

ID DOCKET
NO. NUMBER

DOCUMENT
DATE

ACCESSION
NO.PLANT NAME DESCRIPTION

50-247/286 INDIAN POINT 3

2 50-247/286 INDIAN POINT 3

EXEMPTION FROM SPECIFIC
REQUIREMENTS OF 10 CFR 50,
APPENDIX R FOR INDIAN POINT
UNIT 3 (ATTACHED TO 9/28/2007
LETTER FROM J. BOSKA, NRC TO
M. BALDUZZI, ENTERGY AND
PUBLISHED IN THE FEDERAL
REGISTER AT 72 FED. REG. 56798
(OCTOBER 4, 2007)
18 PAGES

INDIAN POINT UNIT NO. 3 -
ENVIRONMENTAL ASSESSMENT
AND FINDING OF NO SIGNIFICANT
IMPACT (ATTACHED TO 9/24/2007
LETTER FROM J. BOSKA, NRC TO
M. BALDUZZI. ENTERGY AND
PUBLISHED IN THE FEDERAL
REGISTER AT 72 FED. REG. 55254
(SEPT. 28, 2007)

8 PAGES

NOTICE OF APPEARANCE OF
SUSAN H. SHAPIRO
3 PAGES

09/28/2007 ML072410254

09/24/2007 ML072110018

3 50-247/286 INDIAN POINT 3 12/03/2007 ML081960375
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ID DOCKET
NO. NUMBER

DOCUMENT
DATE

ACCESSION
NO.PLANT NAME DESCRIPTION

4 50-247/286 INDIAN POINT 3

5 50-247/286 INDIAN POINT 3

REQUEST TO CHAIRMAN DALE
KLEIN AND IG BY SUSAN
SHAPIRO FOR THE COMMISSION
TO WITHHOLD FROM PUBLIC
DISCLOSURE PURPORTED
SECURITY RELATED
INFORMATION THAT ADDRESSED
THE GRANT OF AN NRC
EXEMPTION FOR IP3 FROM THE
APPLICATION OF 10 CFR PART 50,
APPENDIX R

2 PAGES

OBJECTION TO GRANT OF
EXEMPTION AND LICENSE
AMENDMENT, PETITION TO
REOPEN FOR CONSIDERATION,
PETITION FOR LEAVE TO
INTERVENE AND REQUEST FOR
HEARING, AND CONTENTIONS,
WITH SUPPORTING EXHIBITS AND
THE FIRST DECLARATION OF
ULRICH WITTE.
398 PAGES

LETTER TO CHAIRMAN DALE
KLEIN, NRC FROM S. SHAPIRO,
REPRESENTING SEVERAL
STAKEHOLDERS. THE LETTER
TRANSMITTED A COMPACT DISC
CONTAINING ITEMS 3, 4 AND 5
ABOVE (APPEARANCE, REQUEST
TO WITHHOLD DOCUMENTS,
OBJECTION AND SUPPORTING
DOCUMENTS)

I PAGE

12/03/2007 ML081960773

12/03/2007 ML081970234

6 50-247/286 INDIAN POINT 3 12/04/2007 ML081210183
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ID DOCKET
NO. NUMBER PLANT NAME DESCRIPTION

DOCUMENT
DATE

ACCESSION
NO.

7 50-247/286 INDIAN POINT 3

8 50-247/286 INDIAN POINT 3

LETTER FROM ANNETTE VIETTI-
COOK, SECRETARY OF THE
COMMISSION, TO SUSAN
SHAPIRO, ESQUIRE, DENYING HER

.OBJECTION AND HEARING
REQUEST CONCERNING THE NRC
GRANT OF AN EXEMPTION FOR
INDIAN POINT UNIT 3 FROM THE
COMMISSION'S FIRE PROTECTION
STANDARDS
] PAGE

INFORMATION NOTICE 2005-07:
RESULTS OF HEMYC ELECTRICAL
RACEWAY FIRE BARRIER SYSTEM
FULL SCALE FIRE TESTING
8 PAGES

GENERIC LETTER 2006-03:
POTENTIALLY NONCONFORMING
HEMYC AND MT FIRE BARRIER
CONFIGURATIONS
13 PAGES

IP3 RESPONSE TO GL 2006-03

01/30/2008 ML080300243

04/01/2005 ML050890089

9 50-247/286 INDIAN POINT 3 04/10/2006 ML053620142

10 50-247/286 INDIAN POINT 3 06/08/2006 ML061720091

12 PAGES

11 50-247/286 INDIAN POINT 3 IP3 ORIGINAL SUBMISSION OF
REQUEST FOR REVISION OF
EXISTING EXEMPTIONS FROM
I0CFR50, APPENDIX R FOR HEMYC
ELECTRICAL RACEWAY FIRE
BARRIER SYSTEM IN FIRE AREAS
ETN-4 AND PAB-2
18 PAGES

MEMO FROM DRA TO DORL
SUBMITTING REQUEST FOR
ADDITIONAL INFORMATION ON
IP3 EXEMPTION REQUEST

3 PAGES

07/24/2006 ML062140057

12 50-247/286 INDIAN POINT 3 02/02/2007 ML0703 10544



ID DOCKET
NO. NUMBER

DOCUMENT
DATE

ACCESSION
NO.PLANT NAME DESCRIPTION

13 50-247/286 INDIAN POINT 3

14 50-247/286 INDIAN POINT 3

15 50-247/286 INDIAN POINT 3

16 50-247/286 INDIAN POINT 3

LETTER FROM DORL TO
ENTERGY REQUESTING
ADDITIONAL INFORMATION ON
IP3 EXEMPTION REQUEST

6 PAGES

IP3 RESPONSE TO REQUEST FOR
ADDITIONAL INFORMATION
7 PAGES

IP3 SUPPLEMENT RESPONSE TO
REQUEST FOR ADDITIONAL
INFORMATION

10 PAGES

IP3 SUPPLEMENT SUBMISSION OF
REQUEST FOR REVISION OF
EXISTING EXEMPTIONS FROM
IOCFR50, APPENDIX R FOR HEMYC
ELECTRICAL RACEWAY FIRE
BARRIER SYSTEM IN FIRE AREAS
ETN-4 AND PAB-2
11 PAGES

MEMO FROM DRA TO DORL
SUBMITTING THE FIRE
PROTECTION SAFETY
EVALUATION INPUT FOR 1P3
EXEMPTION REQUEST

15 PAGES

LETTER FROM DORL TO
ENTERGY GRANTING EXEMPTION
FOR IP3 REQUEST FOR REVISION
OF EXISTING EXEMPTIONS FROM
IOCFR50, APPENDIX R
18 PAGES

03/15/2007

04/30/2007

05/23/2007 ML071520177

ML070730309

ML071280504

08/16/2007 ML072400369

17 50-247/286 INDIAN POINT 3 08/27/2007 ML072350095

18 50-247/286 INDIAN POINT 3 09/28/2007 ML072410254
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ID DOCKET
NO. NUMBER PLANT NAME DESCRIPTION

DOCUMENT
DATE

ACCESSION
NO.

19 50-247/286 INDIAN POINT 3 MEMO FROM RES TO NRR TO
COMMUNICATE PRELIMINARY
TEST RESULTS FOR THE HEMYC 1-
HOUR RATED ELECTRICAL
RACEWAY FIRE BARRIER
SYSTEMS
9 PAGES

03/28/2005 ML050880176

20 50-247/286 INDIAN POINT 3 FINAL REPORT OF HEMYC 1-HOUR 04/11/2005
RATED CONDUIT AND JUNCTION
BOX ELECTRICAL RACEWAY FIRE
BARRIER SYSTEM PERFORMANCE
TESTING

542 PAGES

FINAL REPORT OF HEMYC 1-HOUR 04/18/2005
RATED CABLE TRAY, CABLE AIR
DROP AND JUNCTION BOX
ELECTRICAL RACEWAY FIRE
BARRIER SYSTEM PERFORMANCE
TESTING

522 PAGES

ML051190046

21 50-247/286 INDIAN POINT 3 ML051190096

22 50-247/286 INDIAN POINT 3

23 50-247/286 INDIAN POINT 3

MEMO FROM RES TO NRR TO
PROVIDE TEST RESULTS FOR
INDUSTRY-SPONSORED HEMYC I-"
HOUR RATED ELECTRICAL
RACEWAY FIRE BARRIER
SYSTEMS

35 PAGES

MEMO FROM RES TO NRR TO
PROVIDE TEST RESULTS FOR
INDUSTRY-SPONSORED HEMYC I-
HOUR RATED ELECTRICAL
RACEWAY FIRE BARRIER
SYSTEMS
24 PAGES

ORIGINAL 1P3 EXEMPTIONS FOR
FIRE AREAS ETN-4

12 PAGES

09/02/2005 ML052450387

11/22/2006 ML063260420

24 50-247/286 INDIAN POINT 3 02/02/1984 LL8402170510
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ID DOCKET
NO, NUMBER

DOCUMENT
DATE

ACCESSION
NO.PLANT NAME DESCRIPTION

25 50-247/286 INDIAN POINT 3

26 50-247/286 INDIAN POINT 3

27 50-247/286 INDIAN POINT 3

28 50-247/286 INDIAN POINT 3

IP3 APPENDIX R FIRE
PROTECTION PROGRAM
DESCRIPTION WITH PROPOSED
MODIFICATIONS

6 PAGES

ORIGINAL IP2 EXEMPTIONS FOR
FIRE AREA ETN-4 (FOR
COMPARISON)

52 PAGES

IP3 PROPOSED EXEMPTIONS FOR
FIRE AREA ETN-4
13 PAGES

ADDITIONAL 1P3 EXEMPTIONS
FOR FIRE AREA ETN-4 AND PAB-2
31 PAGES

REGULATORY GUIDE 1.189, FIRE
PROTECTION FOR NUCLEAR
POWER PLANTS (REV. 1, MARCH
2007)
134 PAGES

NUREG-0800, 9.5.1, STANDARD
REVIEW PLAN, FIRE PROTECTION
PROGRAM (REV. 5, MARCH 2007)

26 PAGES

ASTM E 119-83, STANDARD
METHODS OF FIRE TESTS OF
BUILDING CONSTRUCTION AND
MATERIALS
27 PAGES

10/16/1984 LL8410290219

08/16/1984

09/19/1985 LL8509300292

LL8408230164

01/07/1987 LL8701140391

29 50-247/286 INDIAN POINT 3

30 50-247/286 INDIAN POINT 3

03/28/2007

03/23/2007

ML070370183

ML063190014

31 50-247/286 INDIAN POINT 3 07/01/1983

6
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OFFIC
GENERA

UNITED STATES
NUCLEAR REGULATORY COMMISSION

WASHINGTON, D.C. 20555,0001

E OF THE
L COUNSEL

Juiy 22, 2008

BY FACSIMILE AND FIRST-CLASS MAIL

Richard L. Brodsky
Assemblyman, 92n0 District
Westchester County, State of New York
Legislative Office Building
Room 422
Albany, NY 12248

Re: Brodsky v. U.S. Nuclear Regulatory Commission, No. 08-1454-ag

Dear Mr. Brodsky,

The following responds to your e-mail of this date.

To start with basics, every commitment I have made for the NRC on compiling the index of the
agency record is expressed in my e-mails to you discussed below. For the reasons discussed
below, I cannot agree to your request for certification that vast categories of documents "exist"
within the NRC, or that they constitute part of the record of decision.

My most recent e-mail of July 17th summarizes my efforts to prepare a complete and accurate
record of the NRC's review and action upon the application for the exemption at issue in this
case, including my cooperation with your client in this respect. What I said is stated below (I
have emphasized certain portions to clarify the NRC's position):

Let me clarifv .,est there be any doubt or misunderstanding as to what I committed
to do. First, I am asking the Staff who participated in the review and grant of the
exemption to prepare a hard copy file and list of documents that they reviewed
in considering the exemption application, Whether favor or unfavorable to the
grant of the exemption.

Once this catalogue has been developed, I will then ask each participant to review
the list for completeness and accuracy to prepare the certified index of the
record. I will also ask them to consider specifically whether any of the documents
in your FOIA request should be added to the list of documents considered,
meaning any document they looked at in connection with the exemption
request, whether or they relied upon the document in granting or recommending
the grant of the exemption.
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This Is NOT the same as putting Into the certified index "all documents that
were in the possession of the NRC staff as it considered the exemption,"
which, taken literally, would mean every document in any information system
within the agency. Documents listed in your FOIA would be included in the
certified index if they meet the above criteria, but not otherwise.

In other words, I committed to a three-fold process to ensure the accuracy and completeness of
the record to be certified to the Second Circuit as the index of all documents that were a part of
the NRC proceeding resulting in the grant of the exemption. To this, you responded by e-mail:
"Fair enough."

My commitment on behalf of the NRC was based on my e-mail earlier the same day reviewing
the responsibilities of the NRC in certifying the index of the record, which responded to your
reading of FRAP 16, which, once again, tried to focus on what the NRC "had" or "possessed"
as distinct from what it actually considered in reviewing the exemption application:

I do not know of any reading of Rule 16 or any case law on review of an agency
record that would support the view you have expressed [i.e, that documents be
certified as part of the record because they "exist" somewhere within the NRC].
To the point of "other parts of the proceeding," the operative word is
"proceeding," which defines an ascertainable sequence of events in which the
flow of documents can be traced. The words "pleading" and "evidence" followed
by "other parts" further suggest the elements of an evidentiary proceeding, such
as a transcript, which is not applicable here.

To say that the agency "had" a document is really meaningless. The NRC "has"
every document in its files and information systems. We can agree that the
exemption reviewers did not review every document that the NRC "had" at the
time, which would include "the full list of all documents in its' possession,"
whatever that means, as your e-mail suggests. The fact that someone thinks a
document "should" have been considered merely accentuates the subjectivity
and boundlessness of the approach you are suggesting. In short, the grant of
the exemption did not involve an adjudicatory or rulemaking proceeding in which
someone can point to a document indisputably in the record of the proceeding
that was "ignored,"

$ieft it is up to the NRC to ouM/6gether 4rfd c6ettffy the record of what it
considered In such as case-lust as in Florida Power & Light v. Lorion, 470
U.S. 729, 744 (1985)("agencies typically compile records in the course of
informal agency action").

I intend to put together a hard copy of the indexed record for you to assist you in
the appeal, since there was no such previously compiled record from which you
could otherwise work. If you disagree with the content of the record as certified,
there are options open to petitioners. Frankly, however, I don't think the Court
will be amenable to a motions practice that anticipates a problem in the abstract
before the record is actually filed.



JUL-22-2009 16:21 P. 04,/05

3

It bears repeating that, throughout this proceeding, and even during the first conference with the
Court's staff counsel, I offered your clients the opportunity to institute a proceeding under 10
C.F.R § 2.206 to avoid exactly this kind of dispute over "the record." Had your clients chosen to
do so, they could have offered any documents of their choice, utilizing the NRC's electronic data
retrieval system, for the NRC to review their claims concerning the advisability or legality of the
fire protection exemption granted Indian Point 3,

It is clear from what you have written that the petitioners do not desire to put before the Court an
accurate and complete record of what the agency actually considered, but instead would like to
develop an entirely new record supportive of their claims, This is precisely the function of a
Section 2.206 citizen's petition, but not the process envisioned by FRAP 16.

Your most recent e-mail today only serves to illuminate and perpetuate these problems. You
have asked me to have the NRC staff "confirm that the documents we requested in our FOIA
request exist and that they then be made part of the Record submitted to the Court." You then
refer to these documents as contained in "a specific list," ie., your FOIA request. Far from any
"specific list," the FOIA request reads like a laundry list that would be objectionable even as full-
blown discovery in civil litigation. It requests "[a]ny documents currently or formerly in the
possession of the NRC, NRC staff, affiliate organizations related to or conceming the
exemption(s) from fire general design criteria, plant specific criteria, and/or federal rules
including 10 C.FR. § 50, Appendix R for any of the Indian Point Units, including but not limited
to" some 28 open-ended categories,

Frankly, this is a preposterous extension of what is supposed to be "a certified index of the
record, "well beyond anything contemplated by FRAP 16 or any case law under it. Therefore,
we do not agree with petitioners' concept of the record,. which, according to our FOIA staff,
would take 369 staff hours to compile at an agency cost of $28,000. On the other hand, we do
wish to cooperate and to avoid having to engage the Court in this process. Accordingly, as this
litigation proceeds, if petitioners believe that a specific, identifiable document should have been
part of the index, but is not, we would consider supplementing the record.

As I originally promised, I hope to have the certified index of the record in the mail by the end of
this week. If you choose to go to Court, you might consider waiting until you receive this so at
least we'll have something concrete to argue about.

Finally, based upon the anticipated filing of the index of the record shortly, please call me with
your proposal for a briefing schedule, which the Court ordered the parties to agree upon.

Yours very truly,

(?4J, /I & () C
Robert M. Rader
Senior Attorney
Office of the General Counsel
U.S. Nuclear Regulatory Commission
(301) 415-1955 (voice)
(301) 415-3200 (fax)
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cc: Ellen J. Durkee
Attorney
Appellate Section
Environmental and Natural

Resources Division
U.S. Department of Justice
P.O. Box 23795
Washington, D.C. 20026-3795

Michael B. Wallace
Wise Carter Child & Caraway
P.O. Box 651
Jackson, MS 39205

TOTAL P.O-5.
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ft '• NUCLEAR REGULATORY COMMISSION
WASHINGTON. D.C. 20555-0001

OFFICE OF THE
GENERAL COUNSEL

July 22, 2008

Mr. Stanley Bass
Court Attorney
United States Court of Appeals

for the Second Circuit
United States Court House
40 Foley Square
New York, New York 10007

BY FACSIMILE ONLY

Re: Brodsky v. U.S. Nuclear Regulatory Commission, No. 08-1454-ag

Dear Mr. Bass,

This responds to your telephone call to me inquiring about the status of the expedited
briefing schedule the Court had asked the parties to agree upon. You noted that the Court
issued this Order two weeks ago and asked why this has not been done.

The NRC is, and throughout the past two weeks has been, ready to agree upon a
reasonable briefing schedule. The delay to this point has been occasioned by back and forth
discussions and correspondence between Mr. Brodsky and myself over the content of the
certified index of the record,

As discussed below, the filing of the certified index of the record is solely the responsibility of
the NRC under FRAP 16(a), but we have nonetheless carefully considered, and done our best
to accommodate, the petitioners' requests in this regard.

7he NRC inters to certify an index of all documents the NRC considered in granting the
txempti6nýo Indian Point 3, whose issuance the petitioners have challenged on appeal.
The petitioners take a far broader view of what constitutes the record below. I will leave it to Mr.
Brodsky to describe petitioners' position rather than characterize it for him. We have
nonetheless taken the extraordinary step of inquiring of the NRC staff whether any documents
in Mr. Brodsky's recent request to the NRC under the Freedom of Information Act were also
considered and, thus, should be part of the index of the record.

While we have tried to cooperate with petitioners, the bottom line is that the responsibility for
filing the index of the record belongs to the respondent federal agency alone. Accordingly, the
NRC intends to file the index this Friday, July 2 51h, and the briefing schedule can be keyed to
that date.
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With that in mind, we would suggest the following schedule:

Pet. Br.; September 3, 2008

Resp. Sr.: October 8, 2008

Pet. Reply Br: October 27, 2008.

We are amenable to any reasonable modification proposed by petitioners.

Thank you for your kind assistance.

Yours truly,

Robert M. Rader
Senior Attorney
Office of the General Counsel
Nuclear Regulatory Commission
(301) 415-1955 (voice)
(301) 415-3200 (fax)
Robert.Radercnr.c.qy (e-mail)

cc: All Counsel

TOTAL P,03



Gmail - RE: Brodsky y. NRC, Index of the Record

Sarah Wagner <sarahwagneresq@gmail.com>

RE: Brodsky v. NRC, Index of the Record
4 messages

Robert Rader <Robert.Rader@nrc.gov>
To: Sarah Wagner <sarahwagneresq@gmail.com>

Mon, Jul 14, 2008 at 4:25 PM

Sarah,

To respond to your question: the difference between the documents reviewed by the NRC and the documents
in some larger universe, say, your FOIA request, is the same difference, say, between all cases that a lawyer
researched in preparing a brief and all cases on the subject that are potentially available to him. The first
category is finite, exact and ascertainable; the second is indefinite and open to debate.

Rule 16 for review of an agency order requires the record to contain the order, the documents on which the
order "is based," and "other parts. of the proceeding before the. agency," Therefore, I read the Rule to require
the NRC to produce an index of the documents actually considered by the Staff in reviewing the exemption
request and granting the exemption, not to scour the files of the entire agency for documents that arguably
pertain to the subject matter.

Therefore, there is no intent to "narrow" the record, as your e-mail suggests; the index of the record to be
produced will constitute the record of the proceeding anticipated by Rule 16, i.e., "the full administrative
record that was before the [NRC] at the time [it] made [its] decision. Citizens to Preserve Overton Park, Inc. v.
Volpe. 401 U.S. 402, 420 (1971).

I anticipate that filing the index of the record will take two weeks at the outside. Therefore, I commit to file the
index of the record by July 25th. We can build the briefing schedule around that date. Thank you for your
cooperation.

Bob Rader

301-415-1955

http://mail.google.comlmail/?ui=1&ik=06f3 1cd561&view=pt&th=l1b5c27845f15695&se... 7/28/2008



Grnhil - RE: Brodsky v. NRC, Index of the Record

From: Sarah Wagner [mailto:sarahwagneresqgtchmail.com]
Sent: Friday, July 11, 2008 10:29 AM
To: Robert Rader
Subject: Re: FOIA Request

Bob,

We're not sure what the difference is between all materials "the agency considered" and all materials in the
possession of the NRC, staff and affiliated organizations. We're most certainly willing to continue to
cooperate, but we do want to understand both the universe of materials and the agency's possible interest in
narrowing that for the record. We look forward to your anticipated certified index of all the documents the
agency purportedly considered and we'll go from there.

-Sarah

On 7/10/08, Robert Rader <Robert.Rader~.nrc.gov> wrote:

Sarah,

I have asked the cognizable staff person (who is out until Monday, but with whom I spoke earlier) to
research the record and collect all materials, internal, external, or from whatever source, that the'
agency considered in granting the exemption. (I will forward him your FOIA request.) After that,
we will have to go through the process of indexing each document collected to compile the certified
index of the record. Since I don't know the volume of the record, it is hard to estimate the time this
will take. However, I believe that the entire project can be done within two weeks. If we can' set a
schedule for submission around that, I am prepare to agree to a briefing schedule. Thank you. (I
will return- to the office Monday morning.)

Bob Rader

301-415-1955

From: Sarah Wagner [mailto:sarahwagneresqogmail.com]
Sent: Thursday, July 10, 2008 4:28 PM
To: Robert Rader
Subject: FOIA Request

http://mail.google.com/mail/?ui=l&ik=06f3' 1cd561&view=pt&th= 11b5c27845f1 5695&se... 7/28/2008



Ormail - RE: Brodsky v. NRC, Index of the Record

Attached please find a courtesy copy of our initial FOIA request submitted today. I hope this is helpful in your
consideration of the record on appeal.

Sincerely,

Sarah L. Wagner
Legal Counsel for Assemblyman
Richard L. Brodsky
L.O.B. Room 422
Albany, N.Y. 12248
518-455-5753

Sarah L. WNagner
Lenal Counsel for Assemblyman
Richard L, Brodsky
L.O-B. Room z422
Albany, N.Y. 12248
5Si -455-5.753

Sarah Wagner <sarahwagneresq@gmaiI.com>
To: Richard Brodsky <richardbrodsky@msn.com>

(Quoted text hiddenl

[Quoted text hidden]

Sarah Wagner <sarahwagneresq@gmail.com>
To: John Sipos <John.Sipos@oag.state.ny.us>
Cc: Richard Brodsky <richardbrodsky@msn.com>

Forwarded Conversation
Subject: RE: Brodsky v. NRC, Index of the Record

From: Robert Rader <Robert. Rader(5nrc.gov>
To: Sarah Wagner <sarahwagneresq gmail.com>
Date: Mon. Jul 14, 2008 at 4:25 PM
[Quoted text hiddenj

From: Sarah1 Wagner <sarahwa gner _@gmai.com>

To: Richard Brodskv <richardbrodskydmsn.com>
Date: Mon, Jul '14; 2008 at4:41 PM

Kuhoted text hNddenj

Mon, Jul 14, 2008 at 4:41 PM

Fri, Jul 25, 2008 at 5:25 PM

http://mail.google.com/mail/?ui= 1 &ik=06f31 cd56 1 &view=pt&th= 11 b5c27845 fi15695&se... 7/28/2008



Gmail - (no subject)

ISarah Wagner <sarahwagneresq@gmail.com>

(no subject)
3 messages

Richard Brodsky <richardbrodsky@msn.com> Wed, Jul 16, 2008 at 3:56 PM

To: robert.rader@nrc.gov, sarah <sarahwagneresq@gmail.com>, richardbrodsky@msn.com

Dear Bob,

I've carefully reviewed your e-mail to Sarah about what constitutes the record on appeal. I'll be calling you to
continue our discussions, but there are several points we should consider when we talk, and I thought it would
be helpful to set them down now. I appreciate your willingness to discuss the reasoning and issues before us,
and look forward to resolving them as the Court apparently wishes us to do.

First, in our previous exchanges we were discussing what the rules required in this case, an issue of first
impression which, given the NRC's earlier motion, was still in flux. (Your initial thought, I recall was that the
record would contain the exemption, our application, and the NRC rejection, which is rightly no longer your
position.) I read you recent e-mail to Sarah as definitive, indicating that the NRC has decided that it will
provide the Court with a record limited to " an index of documents actually considered by the Staff'. Since we
do not, at this time, share that view of what the rules require, we need to know if you have made a definitive
decision, and to consider what action to take.

Second, the rules seem have have two separate requirements. The first is the production of "findings and
reports upon which the decision is based". The second is "pleadings, evidence and other parts of the
proceeding before the agency". (emphasis added) The second requirement goes well beyond the first, and
seems intended to require production of more than what was considered by the staff when it made its'
decision. Take the case where an agency had a document which it ignored, or refused to consider, or did not
base its' decision, but which contradicted the other documents. By your standard it would not be part of the
record. By ours, it would be available to the Court as it considers our claim that the process was defective
and that the evidence contradicted the decision. It is the relevance of the documents to the decision, not
whether the agency ignored or considered them, that explains why the rules require documents from "other
parts of the proceeding".

We're not interested in a record that is "indefinite and open to debate." as you suggest. We've given to you a
list of documents which we believe are in the possession of the NRC, which may or may not have been
"actually considered", which are clearly relevant to our claim that the law has been violated, and which,
therefore, the rules require to be produced as part of the record. What makes sense is for the NRC to at least
produce the full list of all documents in its' possession, and then for all of us together to assess their
relevance and inclusion in the record, with an affadavit from the NRC attesting to the completeness of the
initial list and our cooperative agreement to include or exclude documents. I thought that was where we were
headed, and now I'm not so sure.

I'll call within the hour.

R

http://mail.google.com/mail/?ui= 1 &ik=063 1 cd561 &view=pt&th= 1 lb3 1 f87191 83d00&se... 7/28/2008
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Richard Brodsky.<richardbrodsky@msn.com> Thu, Jul 17, 2008 at 12:11 PM
To: sarah <sarahwagneresq@gmail.com>

From: Robert..Rade• rn@nrc.gov
To: richardbrodskyvcmsn.com
Date: Thu, 17 Jul 2008 12:05:57 -0400
Subject: RE:

Richard,

Sorry I could not return your call earlier; had a dental appointment. Having read your e-mail, here is
my response, which you might want to consider before we speak, if still necessary.

I must stand on what I have written. I do not know of any reading of Rule 16 or any case law on
review of an agency record that would support the view you have expressed. To the point of "other
parts of the proceeding," the operative word is "proceeding," which defines an ascertainable
sequence of events in which the flow of documents can be traced. The words "pleading" and
"evidence" followed by "other parts" further suggest the elements of an evidentiary proceeding,
such as a transcript, which is not applicable here.

To say that the agency "had" a document is really meaningless. The NRC "has" every document in
its files and information systems. We can agree that the exemption reviewers did not review every
document that the NRC "had" at the time, which would include "the full list of all documents in its'
possession," Whatever that means, as your e-mail suggests. The fact that someone thinks a
document "should" have been considered merely accentuates the subjectivity and boundlessness
of the approach you are suggesting. In short, the grant of the exemption did not involve an
adjudicatory or rulemaking proceeding in which someone can point to a document indisputably In
the record of the proceeding that was "ignored."

Finally, it is up to the NRC to put together and certify the record of what it considered in such as
case, just as in Florida Power & Light v. Lorion, 470 U.S. 729, 744 (1985)("agencies typically
compile records in the course of informal agency action").

I intend to put together a hard copy of the indexed record for you to assist you in the appeal, since
there was no such previously compiled record from which you could otherwise work. If you
disagree with the content of the record as certified, there are options open to petitioners. Frankly,
however, I don't think the Court will be amenable to a motions practice that anticipates a problem in
the abstract before the record is actually filed.

http:/mail .google.com/mail/?ui= I &ik=06f3 1 cd56 I &view--pt&th= I Ib3 If87191 83d00&se... 7/28/2008
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If you think a discussion would still prove useful, please feel free to call. Thank you.

Bob Rader

301-415-1955

From: Richard Brodsky [mailto:richardbrodsky_@msn.com]
Sent: Wednesday, July 16, 2008 3:56 PM
To: Robert Rader; sarah; richardbrodsky~imsn.com
Subject:

lQuoted text hidden]

Richard Brodsky <richardbrodsky@msn.com> Thu, Jul 17, 2008 at 1:00 PM
To: Robert Rader <robert.rader@nrc.gov>, sarah <sarahwagneresq@gmail.com>

I think we're moving in the right direction. As I understand it, you are planning to make part of the Record all
documents that were in the possession of the NRC staff as it considered the request for the exemption ( I
think you phrased it in terms of anything that was in their hands or in front of their eyes). I asked if you would
consider also specifying those documents which we sought in the FOI request, and you seemed willing to
inquire after and include those documents once staff had completed its' initial review and cataloging, which
may take several additional days. This seems to me to meet the needs of the parties and the Court for a
record that is complete, encompasses the issues we're litigating, and yet is specific enough to avoid vague
and subjective considerations. I'll keep the Court informed of our continuing discussions.

From: Robert.Raderjnrc.qov
To: richardbrodsky@msn. com
Date: Thu, 17 Jul 2008 12:05:57 -0400
Subject: RE:

Richard,

Sorry I could not return your call earlier; had a dental appointment. Having read your e-mail, here is
my response, which you might want to consider before we speak, if still necessary.

I must stand on what I have written. I do not know of any reading of Rule 16 or any case law on
review of an agency record that would support the view you have expressed. To the point of "other
parts of the proceeding," the operative word is "proceeding," which defines an ascertainable
sequence of events in which the flow of documents can .be traced. The words "pleading" and
"evidence' followed by "other parts" further suggest the elements of an evidentiary proceeding,
such as a transcript, which is not applicable here.

http://mail.google.com/mail/?ui=l&ik=06f3 1cd561&view-pt&th=1 1b3 If 8719183d00&se... 7/28/2008
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To saythat the agency "had" a document is really meaningless. The NRC "has" every document in
its files and information systems. We can agree that the exemption reviewers did not review every
document that the NRC "had" at the time, which would include "the full list of all documents in its'
possession," whatever that means, as your e-mail suggests. The fact that someone thinks a
document "should" have been considered merely accentuates the subjectivity and boundlessness
of the approach you are suggesting, In short, the grant of the exemption did not involve an
adjudicatory or rulemaking proceeding in which someone can point to a document indisputably In
the record of the proceeding that was "ignored."

Finally, it is up to the NRC to put together and certify the record of what it considered in such as
case, just as in Florida Power & Light v. Lorion, 470 U.S. 729, 744 (1985)("agencies typically
compile records in the course of informal agency action").

I intend to put together a hard copy of the indexed record for you to assist you in the appeal, since
there was no such previously compiled record from which you could otherwise work. If you
disagree with the content of the record as certified, there are options open to petitioners. Frankly,
however, I don't think the Court will be amenable to a motions practice that anticipates a problem in
the abstract before the record is actually filed.

If you think a discussion would still prove useful, please feel free to call. Thank you.

Bob Rader

301-415-1955

From: Richard Brodsky [mailto:richardbrodsky @msn.com]
Sent: Wednesday, July 16, 2008 3:56 PM
To: Robert Rader; sarah; richardbrodskya.msn.com
Subject:

Dear Bob,

!~loWAd lext hvidde!,

http://mail.google.com/mail/?ui= 1 &ik=06f3 1 cd56 1 &view=pt&th= 11 b31 f8719183dOO&se... 7/28/2008



Gimail - Fwd: Brodsky v. NRC - Record materials

Sarah Wagner <sarahwagneresq@gmaiI.com>

Fwd: Brodsky v. NRC - Record materials
2 messages

Sarah Wagner <sarahwagneresq@gmail.com> Fri, Jul 25, 2008 at 5:23 PM
To: John Sipos <John.Sipos@oag.state.ny.us>
Cc: Richard Brodsky <richardbrodsky@msn.com>

---- ------ Forwarded message ----------
From: Richard Brodsky <richardbrodskycmsn.com>
Date: Jul 22, 2008 1:01 PM
Subject:
To: robert.rader(nrc.gov, sarah <sarahwagneresqcQgmail.com>, richardbrodsky(.msn.com

Dear Mr. Rader,

This will confirm our telephone conversation in which I asked, in an attempt to avoid unnecessary litigation,
that you ask NRC staff to confirm that the documents we requested in our FOIA request exist and that they
then be made part of the Record submitted to the Court. I wish to emphasize that we do not seek an open-
ended or vague search of all documents in the possession of the NRC, and are willing to work cooperatively
to avoid any undue burden. But I do point out that a variety of governmental investigations into, among
others,the matter before the Court have raised questions about NRC practices, including document retention
and the actions of staff over the years. The Court should have as part of the Record, the documents relevant
to the NRC decision, even if ignored by staff, within reason. That's why we gave you a specific list. I had
hoped that we could move beyond your insistence that only documents considered by the staff would be
included by specifying the other documents. If we cannot agree that you will at least seek to know if those

-documents exist, we should inform the Court promptly.

Richard Brodsky

Sarah L. Wagner
Legal Counsel for Assemblyman
Richard L. Brodsky
L.O.B. Room 422
Albany, N.Y. 12248
518-455-5753

Sarah Wagner <sarahwagneresq@gmail.com> Fri, Jul 25, 2008 at 5:35 PM

To: "palisadesart@aol.com" <Palisadesart@aol.com>

(Quoted tex! hiddenj
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G,. ', 4 T• Sarah Wagner <sarahwagneresq@gmaiI.corn>

Certified Index Ommissions
1 message

Sarah Wagner <sarahwagneresq@gmail.com> Fri, Jul 25, 2008 at 4:44 PM
To: Robert Rader <Robert. Rader@nrc.gov>
Cc: Richard Brodsky <richardbrodsky@msn.com>, "StanleyBass@ca2.uscourts.gov"
<stanleybass@ca2.uscourts.gov>, "palisadesart@aol.com" <Palisadesart@aol.com>, Ulrich Witte
<ulrich@ulrichwitte.com>
Bcc: Mike Wallace <mbw@wisecarter.com>

Dear Mr. Rader:

We have reviewed the Certified Index you provided, and compared it to the list of specific documents the
subject of a FOIA request and previously sent to you. The following documents were not included but are
relevant to the matter. In your faxed correspondence, dated July 22, 2008 you committed to ask each participant
who prepared the certified index of the record "to consider specifically whether any of the documents in your FOIA
request should be added to the list of documents considered, meaning any document they looked at in connection
with the exemption request, whether or they relied upon the document in granting or recommending the grant of the
exemption."

We therefore again request that you ascertain whether the documents listed below are or were in the possession of
the NRC, and/or whether they were considered by the NRC staff in granting either the exemption or denying our
Petition to the NRC, or whether they are relevant to or might have influenced the decision if they had been
considered, and therefore will be added to the certified index. You may want to examine the FRAP Rule 16 cases
on relevance and "might have influenced," which are taken from case law in Rule 16 litigation. Please let us know
as early as possible how you are going to proceed. We promised Mr. Bass to file the motion as early as possible,
and that we can do only if we know what you may or may not include.

(a) Licensee's current Fire Safety Program,

(b) Shutdown Analysis for Indian Point facilities,

(c) current Fire Hazard Analysis for Indian Point facilities,

(d) Electrical Separation Analysis for Indian Point facilities,

(e) documents containing dates and types of fire wraps, fire seals, barriers and/or insulation materials installed at
Indian Point facilities,

(f) Spurious Action Analysis for Indian Point facilities,

(g) Licensee Event Eeports or other information concerning fires at Indian Point facilities,

(h) most recent Triennial Inspection Report,

(i) drawings of specific shutdown.train protected and shutdown controls PI & D for Indian Point facilities,

() Exemptions or Modifications previously granted to Indian Point relating to fire safety standards,

(k) any Commitments made by the Licensee regarding fire protection,

http://mail.google.com/mail/?ui= 1 &ik=06f3 1 cd56 1 &view=pt&th=l lb5bt79c599fefd&sea... 7/28/2008
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(I) documents pertaining to the use of manual actions to suppress a fire at Indian Point facilities,

(m) documents regarding design basis threat Indian Point facilities,

(n) NRC Inspection histories for Indian Point with respect to fire protection,

(o) documentation of interim compensatory measures,

(p) documentation of operator manual actions utilized in lieu of compliance with fire safety
regulations,

(q) communications between licensee and the NRC regarding thermolag, kaowool, and fire seal
integrity verification,

(r) modifications for components or related equipment in lieu of fire safety standards,

(s) engineering drawings that provide the process, the controls for that process, and indication of the
operating status of that system,

(t) modifications to Indian Point facilities under 10 C.F.R. 50.59,

(u) communications about the use of alternative as provided in 10 C.F.R. 50.48(c),

(v) references used in preparation of the NRC's no significant impact analysis listed in number two
of the Certified Index,

(w) copies of Modifications to the Operatng License including the changes to the following: SARs,
SER, Plant Technical Specifications concerning fire protection program or hardware, or operation
changes

(x) Drawings indicating the specific shut down train that is protected and the shut down controls, as
described on the PI&D's.

This list is compiled from a preliminary review of the Certified Index without having reviewed the documents
themselves and we reserve the right to add or subtract document requests based on a more thorough review.

Thank you for your cooperation. Please advise the date you anticipate to hear back from the NRC staff.

Sincerely,

Sarah L. Wagner
Legal Counsel for Assemblyman
Richard L. Brodsky
L.O.B. Room 422
Albany, N.Y. 12248
518-455-5753

http://mail.g4oogle.com/mail/?ui=l&ik=06f'lcd561&view=pt&th=l lb5bf79c599fefd&sea... 7/28/2008



APPENDIX D



Petitioners assert that the record in this case should include any documents' currently or

formerly in the possession of NRC, NRC staff,-or affiliate organizations related to or concerning

the exemption(s) 2 from fire general design criteria, plant specific criteria, and/or federal rules

including 10 C.F.R. § 50, Appendix R for any of the Indian Point Units, unless a specific unit is

specified. Each of these documents will establish whether required facts, evidence and analysis

were part of the NRC decision to grant the exemption, and whether such analysis and decision

were conducted in accordance with the requirements of law and regulation. These materials

include:

(1) Modifications to the operating license, Safety Analysis Reports (SARs), Plant Technical
Specifications regarding fire protection program or hardware, or operational changes;

a. Purpose of request: The requested documents will provide accurate information
about the specific fire safety exemption sought and specific factual and scientific
basis asserted by the licensee, Entergy Nuclear Operations, Inc. These are needed
to determine whether there was a sufficient factual basis to grant the exemption
and will also clarify how an apparent initial request, for a 30 minute exemption
yielded a 24 minute exemption without any public notice or participation. This
information influenced or might have influenced the NRC decision, is relevant
and probative.

(2) The fire protection Design Basis Threat Document(s) for Indian Point 3;

a. Purpose of request: The NRC is required by statute 10 C.F.R. 73.1 to consider
Design Basis Threat fire safety and protection matters. These documents
influenced or might have influenced the NRC decision, and are relevant and
probative to the question of whether the NRC met its statutory design basis threat
obligation, or even considered this question.

(3) Current Safe Shutdown Analysis;

Documents as used in this request means any material that is written or typed or electronic, whether currently or
formerly in the possession of an entity, including but is not limited to, any and all documents, data, information,
maps, diagrams, charts, recordings, photographs, videos, charts, communications, correspondence, memoranda,
files, and notes.
2 Nuclear units licensed prior to January 1, 1979, pursuant to Appendix R are issued "exemptions" to the regulations
NRC, while those licensed after 1979 are issued "deviations" from conditions in their licenses. For purposes of
clarity, hereafter, this request will use the generic term "exemptions."



a. Purpose of request: The requested documents will establish the acceptable NRC
procedure for safe shut down in case of fire, the amount of time electric cables
need to survive in a faire, the consequences of failure, and whether or not the
NRC has reviewed, evaluated, tested, and/or approved the safe shutdown analysis
for prior or current licensee prior to granting the exemption.

(4) Current Fire Hazards Analysis;

a. Purpose of request: The requested documents will establish whether the NRC
conducted the required fire hazard analysis and, if so, whether or not the NRC
applied, reviewed, evaluated, tested, and/or approved the current fire hazards
analysis prior to granting the exemption.

(5) Current Electrical Separation Analysis;

a. Purpose of request: These documents will assist in determining whether or not the
NRC has reviewed and/or physically evaluated the current electrical separation
analysis prior to granting the exemption, which will clarify the amount of time the
insulation of such cables can survive a fire.

(6) Types and installation dates of fire seals, fire wraps 3, barriers, insulation materials;

a. Purpose of request: The requested documents will provide accurate information
about the specific types and installation dates of fire seals, fire wraps, barriers,
insulation materials at Indian Point Unit 3 in determining whether or not the NRC
considered this information prior to granting the exemption. Additionally, the
requested documents will establish whether or not the Prior or current licensee
have been in compliance with NRC regulations and/or recommendations.

(7) Temporary and Permanent Modifications, required to support implementation of the
fire protection program at each of the three units;

a. *Purpose of request: The requested documents will provide accurate information
about the modifications, approved, unapproved, or applied for by the licensee, to
establish whether prior or current licensee comply with NRC regulations and
approved industry standards in the nuclear industry for implementation of the fire
protection program at each of the three units at Indian Point Unit 3; provide
probative evidence of whether or not the NRC considered this information prior to
granting the exemption.

(8) Interim Compensatory Measures which are "temporary measures that units can take
without prior approval to compensate for equipment that needs to be repaired or

3NRC's technic al term for such a wrap is "Electrical Raceway Fire Barrier System." However we use the term "fire
wrap" because this term is widely used in practice by industry.



replaced," including roving or continuously manned fire watches that occur while
nuclear units take corrective actions;

a. Purpose of request: The requested documents will establish the NRC practice and
their lack of documentation of interim compensatory measures utilized by nuclear
facilities in their fire safety programs. The documents will provide Petitioners
with accurate information about the interim compensatory measures on which the
licensee relies to assure safe operation of the reactor in the event of fire when
insulation is not up to regulatory standards and whether the NRC considered these
interim compensatory measures prior to granting the exemption.

(9) Drawings indicating the specific shut down train protected, and the shutdown controls
PI&Ds (Piping& Instrument Diagrams);

a. Purpose of request: The requested documents will provide Petitioners with
accurate information about the specific shut down train protected, and the
shutdown controls PI&Ds (Piping Instrument & Diagrams) that prior or current
licensee rely on in their fire safety program, the impact of such protection in case
of fire and whether the NRC considered these prior to granting the exemption.

(10) Operator Manual Actions or Interim Compensatory Measures instituted in lieu of
reliance on fire wrap including where and when made;

a. Purpose of request: The requested documents will provide Petitioners with
accurate information about the specific operator manual actions or interim
compensatory measures instituted in lieu of reliance on 1 hour fire barriers
employed by Indian Point and whether the NRC considered these operator manual
actions or interim compensatory measures prior to granting the exemption.

(11) Spurious Action Analysis including Multiple Spurious Action Analysis;

a. Purpose of request: The requested documents will provide the Court and
Petitioners with accurate information about the specific spurious action analyses
performed, planned, and/or committed to by prior or current licensee and whether
the NRC considered this analysis prior to granting the exemption.

(12) Specific communication(s) between the licensee of Indian Point and the NRC regarding
Thermolag, Hemyc, Kaowool, and fire seal integrity verification;

a. Purpose of request: The requested documents will demonstrate whether the NRC
weas aware of and communicated information about thermolag, hemyc, kaowool,.
and fire seal integrity verification, and their inabilitiesto meet fire safety
regulatory standards.

(13) Proposed Modifications for fire protection relating to Indian Point components or
related, equipment affecting 10 C.F.R. § 50, Appendix R compliance.;



a. Purpose of request: The requested documents will establish whether the NRC
considered, sought or obtained information, evaluated, and/or reviewed the affect
of the proposed modifications for fire protection relating to Indian Point
components or related equipment affecting appendix R compliance to any of the
three units requiring NRC approval prior to approving the exemption.

(14) Proposed Modifications to any of the three units under the 50.59 process as related to
fire.protection and appendix R compliance, or changes to CLB (current licensing basis)
with respect to fire protection;

a. Purpose of request: The requested documents will establish whether the NRC
considered, obtained information, evaluated, and/or reviewed the affect of the
proposed modifications for fire protection under 10 C.F.R. 50.59 and/or the CLB
prior to. NRC approval approving the, fire safety exemption.

(15) All communications between licensee and the NRC regarding consideration of
alternative (c) to 10 C.F.R. § 50.48;4

a. Purpose of request: The requested documents will establish whether or not the
NRC and the licensee considered alternative (c) of 10 C.F.R. 50.48 during the
approval process of granting the exemption to Indian Point Unit 3.

(16) Most Recent Triennial Inspections relating to fire safety;

a. Purpose of request: The requested documents will provide accurate information
about the triennial inspections relating to fire safety at Indian Point Unit facilities
to establish whether the inspection was considered, relied on, submitted to the
NRC for consideration, and/or confirmed by physical inspection by NRC staff in
reviewing and granting the exemption.

(1.7) All Licensee Event Reports associated with Fire Protection Systems, fire related events,
or changes to operational modes made as a result of a potential non-operational system
related to fire protection;

a. Purpose of request: The requested documents will provide' accurate information
about fires that occurred at Indian Point Unit facilities to establish whether the
inspection was considered, relied on, submitted to the NRC for consideration,
and/or confirmed by physical inspection by NRC staff in reviewing and granting
the exemption.

4NRC, through 60 Fed. Reg. 33536 (June 16, 2004)(codified at 10 C.F.R. § 50.48(c)), endorsed the use of key
aspects of National Fire Protection Association, NFPA-805, Performance-Based Standard for Fire Protection for
Light Water Reactors Electric Generating Plants, 2001 Edition (Quincy, Massachusetts, 2001). NRC differentiates
between "risk-informed" and "risk-based" regulation, noting that the former uses risk analysis to augment other
information used to support management decisions, while the latter approach relies solely on the numerical results of
risk assessments. NRC does not endorse a risk-based approach for fire protection.



(18) Documents relating to the use of Hemyc;

a. The purpose of the requested documents will demonstrate the history of hemyc
utilized by nuclear power plants as a fire wrap in order to comply with safety
standards under 10 C.F.R. 50, AppendixR, and the inability of heymyc to meet
regulatory standards. These documents Will provide evidence and information of
the NRC and licensee's knowledge of the use of Hemyc as a fire wrap prior to
granting the exemption and whether this information was considered ingranting
the exemption.

(19) All docketed Commitments regarding fire protection for any of the three Indian point
plants;

a. Purpose of request: The requested documents will establish whether the NRC
sought, considered, relied on, or disregarded docketed commitments regarding
fire safety protection by licensees and whether the NRC documented, followed up
on known commitments, and/or considered these commitment in granting the
exemption and whether these commitments provided a sufficient basis for
granting the exemption.

(20) Documents that pertain to the use of Operator Manual Actions, both approved or
unapproved for Indian Point Units 2 and 3;

a. Purpose of request: The requested documents will demonstrate whether the NRC
sought, considered, relied on, or disregarded information about the use of
operation manual actions, as a substitute for meeting the one hour regulatory
standard, during a fire prior to granting the exemption and whether in the absence
of this information, the remaining application for an exemption provided a
sufficient basis

(21) Any document concerning testing or environnmental analysis conducted by the NRC
prior to granting the fire safety exemption to Indian Point; and

a. Purpose of request: The requested documents will establish whether or not the
licensee submitted information about testing or environmental analysis related to
the requested exemption as required by NRC regulations prior to granting the
exemption.

(22) Copies of any Exemption granted to any nuclear power plant in which the exemption
permits said nuclear plant to reduce to fire safety requirements from one hour;

a. Purpose of request: The requested documents will establish that the NRC has
adopted a practice of granting exemptions, and what if any standards were applied
with respect to fire safety standards at nuclear facilities.



(23) Any notes, audits, document reviews, meetings, memorandum, reports-final or drafts-
created during the review of the exemption and fire safety5 standards are part of the

review process and necessary documents for the record on appeal.

a. Purpose of Request: These documents provide the factual basis and background
for the NRC's decision to grant the exemption. These documents influenced or
might have influenced the NRC decision, and are relevant and probative to the
question of whether the NRC met its statutory obligations or even considered
these questions.

5 Fire "standards" include but not limited to, Appendix A, general design criterion 3, Appendix R, Bulletins,
Information Notices, Generic Letters, NUREGS, NFPA codes, NEI guidance, INPO evaluations specific to fire
protection programs, FSARs, Current License Basis specific to fire protection, State and Federal Statutes,
Commitments made by the Licensee regarding fire protection, License conditions, and License Amendments.


