
January 21, 2009 
 
UNITED STATES OF AMERICA 

 NUCLEAR REGULATORY COMMISSION 
 
 BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 
 
In the Matter of ) 
 ) 
CROW BUTTE RESOURCES, INC. ) Docket Nos. 40-8943 

 )             
(License Renewal for the In Situ Leach )   
  Facility, Crawford, Nebraska) ) ASLBP No. 08-867-08-OLA-BD01 

 
NRC STAFF’S BRIEF IN RESPONSE TO                                                      

CONSOLIDATED PETITIONERS’ MISCELLANEOUS CONTENTION K 

INTRODUCTION 

In accordance with the Atomic Safety and Licensing Board’s (“Board”) Order of 

November 21, 20081 and January 8, 2009,2 the NRC staff (“Staff”) responds to Consolidated 

Petitioners’3 Miscellaneous Contention K (“Misc. Contention K”).  The Staff submits that the 

Consolidated Petitioners’ Misc. Contention K should be dismissed by the Board because the 

common defense and security issues pertaining to foreign ownership the contention presents 

are not “directly” connected with the instant license renewal proceeding and, as such, are not 

cognizable in this proceeding.4 

 

 
                                                 

1  Memorandum and Order (Ruling on Hearing Requests), LBP-08-24, 67 NRC ___ (Nov. 21, 2008) 
(slip op. at 74-75) (“LBP-08-24” or “Order”). 
 
2  Initial Scheduling Order, at 3 (Jan. 8, 2009). 
 
3  Collectively, the Consolidated Petitioners include Beatrice Long Visitor Holy Dance, Debra  
White Plume, Thomas Kanatakeniate Cook, Loretta Afraid of Bear Cook, the Afraid of  
Bear/Cook Tiwahe, Joe American Horse, Sr., the American Horse Tiospaye, Owe Aku/Bring  
Back the Way, and Western Nebraska Resources Council. 
 
4  See Curators of the University of Missouri, CLI-95-1, 41 NRC 71, 165 (1995). 
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BACKGROUND 

Crow Butte Resources, Inc. (“CBR” or “Applicant’) is licensed to operate an in-situ 

leach (“ISL”) recovery facility in Crawford, Dawes County, Nebraska.5  On November 27, 

2007, CBR sent by letter to the NRC a license amendment application (“LRA” or 

“Application”) (ADAMS ML073480266 & ML073480267), requesting renewal of its source 

materials license for a standard 10-year period.  In a letter to CBR dated March 28, 2008, the 

NRC Staff stated that it had found, per its administrative review, the Application acceptable to 

begin a technical review.6  On May 27, 2008, a notice of opportunity to request a hearing or 

petition to intervene was published in the Federal Register.7   

On July 28, 2008, the Consolidated Petitioners timely filed a petition for intervention 

and request for hearing.8  Relevant to the matter at hand, the Consolidated Petitioners’ 

tendered the following as Misc. Contention K: 

Lack of Authority to Issue License to US Corporation which is 100% owned, controlled 
and dominated by foreign interests; voidability of mineral and real estate leases due to 
Nebraska Alien Ownership Act.9 
 

The Consolidated Petitioners alleged that CBR is, in fact, owned by Cameco Corp. 

(“Cameco”), a Canadian, corporation.10  This ownership by a foreign corporation, the 

Consolidated Petitioners argued, violates the AEA, NRC regulations, and the Nebraska Alien 

                                                 

5  CBR currently possesses source material license, SUA-1534. 
 
6  Letter from William von Till to Stephen P. Collings (dated March 28, 2008) (ML080720341). 
 
7   Notice of Opportunity for Hearing, Crow Butte Resources, Inc., Crawford, NE, 73 Fed. Reg. 30,426 
(May 27, 2008). 
 
8  Request for Hearing and Petition for Leave to Intervene (July 28, 2008) (“Petition”).  
 
9  Id. at 36. 
 
10  Id. at 37-39, 49-60. 
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Ownership Act.11   

The Applicant responded to the Petition on August 22, 2008,12 and, shortly thereafter, 

the Staff filed its response.13  On September 3, 2008, the Consolidated Petitioners filed their 

reply to the Applicant’s and to the Staff’s responses.14    

On November 21, 2008, the Board issued its decision regarding the Consolidated 

Petitioners’ Initial Petition, wherein, inter alia, the Board granted, in part, the request for 

hearing and petition for intervention of the Consolidated Petitioners.15  With regard to Misc. 

Contention K, the Board opined that “while there is no absolute prohibition on NRC issuing a 

license for an ISL mine in the U.S. to a foreign corporation,”16 NRC regulations nonetheless 

“require the NRC Staff to take into consideration whether or not renewing Crow Butte’s 

license would be inimical to the common defense and security or the public health and 

safety.”17  In light of what the Board considered to be a genuine dispute of material fact 

between the parties, the Board admitted Consolidated Petitioners’ Misc. Contention K “as it 

relates to foreign ownership.”18  Because the “Consolidated Petitioners’ Miscellaneous 

Contention K raises substantive issues not heretofore briefed, and its resolution … is 
                                                 

11  Id. at 36-41, 43-60. 
 
12  Applicant’s Response to Petition to Intervene filed by Consolidated Petitioners (Aug. 22, 2008). 
 
13  NRC Staff Response in Opposition to Petitioners’ Consolidated Request for Hearing and Petition 
for Leave to Intervene of Debra White Plume, Thomas K. Cook, Loretta Afraid of Bear Cook, Dayton 
O. Hyde, Bruce McIntosh, Joe American Horse, Sr., Beatrice Long Visitor Holy Dance, Owe Aku/Bring 
Back the Way, Afraid of Bear/Cook Tiwahe, American Horse Tiospaye and Western Nebraska 
Resources Council (Aug. 25, 2008). 
 
14  Petitioners’ Consolidated Reply to Applicant and NRC Staff Answers to Consolidated Petition to 
Intervene (Sept. 3, 2008). 
 
15  Order at 82. 
 
16  Id. at 73. 
 
17  Id. at 74 (citing 10 C.F.R. § 40.32(d)).  
 
18  Id. 
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potentially fatal to Crow Butte’s proposed renewal of it license,” the Board ordered the 

Consolidated Petitioners, CBR, and the Staff to submit briefings on the merits with respect to 

Misc. Contention K.19  The Staff herein responds to the Board’s direction to submit a briefing 

on the merits of Misc. Contention K, as admitted by the Board. 

ARGUMENT 

I. Commission Interpretation and Treatment of “Common Defense and Security” 
 
In admitting the Consolidated Petitioners’ Misc. Contention K, insofar as it relates to 

foreign ownership, the Board relied on 10 C.F.R. § 40.32(d).20  That section directs the NRC 

to evaluate whether “[t]he issuance of [a 10 CFR Part 40] license will not be inimical to the 

common defense and security or to the health and safety of the public…”  The Board noted 

that “the Commission has held that the phrase ‘inimical to the common defense and security’ 

refers to, among other things, ‘the absence of foreign control over the applicant’”21 and 

“[m]oreover, ‘previous Commission decisions regarding foreign ownership or control did not 

appear to turn on which particular nation the applicant was associated with.’”22   

The Commission has treated the scope of the risks to common defense and security 

as being predicated upon the specific licensing action under review.23  For example, in 

                                                 

19  Id. at 74-75. 
 
20  Id. at 73-74. 
 
21  Id. at 74. (citing Florida Power & Light Co. (Turkey Point Nuclear Generating Units No. 3 and No. 
4), 4 AEC 9, 12 (1967)).   
 
22  Id. (citing Final Standard Review Plan on Foreign Ownership, Control, or Domination, 64 Fed. Reg. 
52,355, 52,357 (Sept. 28, 1999)).  With regard to the cited text, the Commission, however, addresses 
the absolute prohibition against issuing reactor licenses to entities that the Commission “knows or has 
reason to believe” are owned, controlled, or dominated by foreign interests.  The following sentence in 
fact states, “Although the broader required finding of non-inimicality to the common defense and 
security may be based, in part, on the nation involved, the SRP concerns the specific foreign 
ownership prohibition…”  Final Standard Review Plan, 64 Fed. Reg. at 52,357. 
 
23  See Curators, CLI-95-1, 41 NRC at 165; Kerr-McGee Corp. (West Chicago Rare Earths Facility), 
CLI-82-2, 15 NRC 232, 238 n.3 (1982).   
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Curators of the University of Missouri, the intervenors “contended that the University’s 

research project would, if successful, adversely affect efforts to restrain nuclear 

proliferation.”24  “[R]eason[ing] that the project, if it resulted in a useful process, would lead to 

commerce in large amounts of separated weapons-usable materials,” the intervenors 

asserted that “such commerce would carry with it the risk that the nuclear material could be 

diverted for warheads which could be sold on the black market and/or used by terrorists.”25  

In review of the intervenors’ argument, the Commission found that, in order to be litigable, a 

specific common defense and security risk must be “reasonably related to, and would arise 

as a direct result of,” the specific matters covered by the license at issue.26  Finding “the 

research … many steps removed from even the possibility of such proliferation,” the 

Commission rejected the intervenors’ argument because the proposed research would not 

have led “directly” to nuclear weapons proliferation.27  The Commission affirmed the decision 

                                                 

24  See Curators, CLI-95-1, 41 NRC at 163. 
 
25  Id. at 164. 
 
26  Id. at 165.  
 
27  Id.  According to the Commission, there were five stages between the licensed project and the 
possibility of nuclear proliferation: 
 

First, even if the University's initial research is successful, Congress or DOE may still 
choose (for policy, economic, or other reasons) not to authorize the additional 
research necessary to render the process commercially viable. Second, if such a 
second round of research is authorized, it still may not be successful.  Third, if the 
second round of research is both authorized and successful, the federal government 
and industry may still choose not to use the process, again due to policy, economic, 
or other considerations (such as the availability of a more preferable means of nuclear 
waste disposal).  And fourth, if the federal government and industry do choose to use 
the process, the government can still regulate the use and distribution of the process 
so as to preclude the nuclear weapons proliferation that the Intervenors fear.  Only at 
this fifth stage would the Intervenors' concerns about proliferation and safeguards 
become ripe for concern. 
 

Id. at 165-66.  As such, the Commission was “loath to halt basic research in its tracks on the purely 
speculative ground that its fruits may someday be put to improper use.”  Id. at 166.   
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of the presiding officer, who found that the project did not violate the general provisions of 

either section 57 of the AEA or 10 C.F.R. § 70.31(d), each of which prohibits issuance of 

licenses inimical to the common defense and security.28  10 C.F.R. § 70.31(d), which applies 

to special nuclear material, is similar to 10 C.F.R. § 40.32(d).29 

As another example, the Commission held in Kerr-McGee Corp. that because there 

was no concern over the import or export of nuclear materials with respect to that license 

amendment application, “common defense and security considerations under [10 C.F.R. § 

40.32(d) were] not implicated.”30  The license amendment would have allowed Kerr-McGee to 

demolish certain buildings at one of its sites and to receive onsite, as temporary storage, a 

small quantity of mill tailings containing thorium from other sites in Chicago.31  The operative 

implication in the Commission’s decision is that the scope of the risk, if any, to common 

defense and security hinges upon the nature of the specific licensing action under review.   

Having established the Commission’s interpretation and handling of 10 C.F.R. § 

40.32(d), the Staff now turns to the arguments made by the Consolidated Petitioners with 

respect to Misc. Contention K. 

 

 

 

                                                 

28  See id. at 164.   
 
29  10 C.F.R. § 70.31(d) states: 
 

No license will be issued by the Commission to any person within the United states if 
the Commission finds that the issuance of such license would be inimical to the 
common defense and security or would constitute an unreasonable risk to the health 
and safety of the public. 

 
30  CLI-82-2, 15 NRC at 238 n.3.   
 
31  Id. at 235. 
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II. The Consolidated Petitioners’ Arguments with Respect to Misc. Contention K. 
  

Regarding Misc. Contention K, the Consolidated Petitioners principally make two 

arguments as to why ultimate ownership and control of CBR by Cameco is inimical to 

common defense and security.  First, the Consolidated Petitioners allege that Cameco, 

through a complex network of subsidiaries, “secretly” acquired in piecemeal stock 

acquisitions de facto corporate ownership and control of CBR, all apparently unknown by the 

NRC.32  The Consolidated Petitioners labeled this “the Cameco Loophole,” under which 

enemies of the United States “would have legal grounds to acquire US based uranium and 

nuclear assets through a complex of subsidiary companies that conceal the true beneficial 

owners and control persons until it is too late.”33  The Petitioners argued that “[t]hese 

technical legal grounds could enable the creation and use of weapons of mass destruction by 

enemies of the United States because Americans, including state and federal regulators, 

would be unwittingly assisting such enemies due to the secrecy of the foreign control.”34 

The other principal argument advanced by the Consolidated Petitioners is that “to 

grant a foreign company a license to mine and export yellowcake uranium . . . takes the 

yellowcake outside of US legal restrictions.”35  According to the Petitioners, “while Canada is 

subject to the Non-Proliferation Treaty, there are other aspects of US legal control over 

source and nuclear materials that can be avoided by foreign owners of US uranium mines 

such as Cameco.”36 

                                                 

32  See Petition at 38-40, 52-60. 
 
33  Id. at 40. 
 
34  Id. 
 
35  Id. at 50. 
 
36  Id. at 51.  The Consolidated Petitioners raised two additional arguments with respect to Misc. 
Contention K, both of which were rejected by the Board: (1) that the ownership of CBR by Cameco, as 
(continued. . .) 
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For the reasons detailed hereinafter, each of the foregoing arguments should be 

rejected by the Board, as each is without factual or legal merit, and, as such, is not 

cognizable in this proceeding. 

III. Staff’s Response to the Consolidated Petitioners’ Arguments. 
 
A. Staff’s Response to the First Argument. 
 
The Consolidated Petitioners argue that, unbeknownst to the NRC, Cameco, through 

a complex network of subsidiaries, “secretly” acquired in piecemeal stock acquisitions de 

facto corporate ownership and control of CBR.37  The Petitioners, however, are mistaken.  By 

letter dated May 13, 1998, CBR notified the NRC of an upcoming change in the ownership of 

one of its shareholders and requested confirmation from the NRC that the notification met the 

requirements of 10 C.F.R. § 40.46.38  In the letter, CBR informed the NRC that Cameco had 

agreed to purchase all of the shares of Uranez U.S.A., which would, in effect, give Cameco a 

controlling interest in CBR.39  By letter dated June 5, 1998, the NRC found “the proposed 

change in shareholder ownership to be acceptable” and thereby consented to the change in 

shareholder ownership.40  As such, the NRC was made aware of the change in shareholder 

                                                                                                                                                      

(. . .continued) 

a Canadian company, is prohibited by the AEA and (2) that the same is prohibited by the Nebraska 
Alien Ownership Act.  Id. at 38-41.  As to the former, the Board found that in the AEA “there is no 
absolute prohibition on NRC issuing a license for an ISL mine in the U.S. to a foreign corporation…”  
Order at 73.  As to the latter, the Board determined that issues pertaining to the Nebraska Alien 
Ownership Act were “outside the scope of these proceedings and outside the jurisdiction of the NRC.”  
Id. at 74. 
 
37  See Petition at 38-40, 52-60. 
 
38  Ltr. from Stephen P. Collings, President, Crow Butte Resources, to Joseph J. Holonich, Chief, 
Uranium Recovery Branch, NRC, at 1-3 (May 13, 1998) (ML081760219).   
 
39  Id. at 1-2. 
 
40  Ltr. from Joseph J. Holonich, Chief, Uranium Recovery Branch, NRC, to Stephen P.  
Collings, President, Crow Butte Resources (June 5, 1998) (ML081750330).  The technical evaluation 
for the approval consisted of the following: 
(continued. . .) 
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ownership prior to its occurrence and, furthermore, the NRC found the change in shareholder 

ownership acceptable in accordance with 10 C.F.R. § 40.46.  That section states 

No license issued or granted pursuant to the regulations in this part shall be 
transferred, assigned or in any manner disposed of, either voluntarily or involuntarily, 
directly or indirectly, through transfer of control of any license to any person, unless 
the Commission shall after securing full information, find that the transfer is in 
accordance with the provisions of this act, and shall give its consent in writing.41    
 

The Consolidated Petitioners present no factual allegations or argument with respect to Misc. 

Contention K to show that Cameco’s controlling interest in CBR was acquired without NRC 

knowledge and approval.  Thus, the Board should reject this argument of the Consolidated 

Petitioners. 

B. Staff’s Response to the Second Argument. 
 

 The Consolidated Petitioners also argue that it is inimical to common defense and 

security “to grant a foreign company a license to mine and export yellowcake uranium,” 

because it “takes the yellowcake outside of US legal restrictions.”42  The Consolidated 

                                                                                                                                                      

(. . .continued) 

 
The NRC staff has reviewed CBR’s license transfer request against the requirements 
in 10 CFR Part 40, using staff guidance that addresses licensee applications involving 
changes in company ownership. 
 
With the change in shareholder ownership, CBR has stated that it will maintain the 
same functional organization structure, responsibilities, and qualifications, as those 
currently in place at the Crow Butte facility.  In addition, there are no planned changes 
in organization, facility location, equipment, current operating and emergency 
procedures, or personnel, as a result of this change in ownership.  Records will 
continue to be maintained as required under NRC regulations and in SUA-1534.  
Also, there will be no change in the use or storage of any licensed material on site.  
Finally, no modification to the existing surety arrangement is necessary. 
 
Therefore, based on its review, the NRC staff has no objection to the change in 
shareholder ownership of CBR. 

 
Id. at 2-3. 
 
41  (emphasis added). 
 
42  Petition at 50. 
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Petitioners’ claims are not relevant to the instant proceeding because the license renewal 

sought by CBR would not grant it the authority to export source material.  A 10 C.F.R. Part 

110 export licensing proceeding is, both substantively and procedurally, a separate and 

distinct proceeding from the instant proceeding involving a 10 C.F.R.  Part 40 domestic 

source material license renewal application.  Pursuant to Part 110, “no person may export 

any nuclear … material listed in … § 110.9 … unless authorized by a general or specific 

license issued under [Part 110].”43   

As noted, the Commission has made it clear that in order to be litigable alleged risks 

to common defense and security must directly flow from the actions or matters sought to be 

licensed.44  As this proceeding for a Part 40 source material license would not authorize the 

export of source material, risks to common defense and security associated with the export 

of source material are not cognizable in this proceeding.  Like the intervenors’ claim 

regarding nuclear proliferation in Curators of the University of Missouri, the Consolidated 

Petitioners’ claim regarding the risk associated with the export of yellowcake uranium is at 

least one step removed from the instant license renewal application.45  To consider matters 

                                                 

43  10 C.F.R. § 110.5.  With respect to the two types of licenses, general and specific, covered by Part 
110,  
 

a general license is effective without the filing of an application with the Commission 
or the issuance of licensing documents to a particular person.  A specific license is 
issued to a named person and is effective upon approval by the Commission of an 
application led pursuant to the regulations in [Part 110] and issuance of license 
documents to the applicant. 

 
Id. at § 110.19(a).  A person is permitted by Part 110 to use an NRC general license as authority to 
export nuclear material if the nuclear material is covered by one of the NRC general licenses 
described in 10 C.F.R. §§ 110.21 through 110.30. Id. at § 110.20(a).  However, “[i]f an export … is not 
covered by the NRC general licenses described in §§ 110.21 through 110.30, a person must file for a 
specific license in accordance with §§ 110.31 through 110.32.”  Id. at § 110.20(a)(2). 
 
44  See Curators, CLI-95-1, 41 NRC at 165; Kerr-McGee, CLI-82-2, 15 NRC at 238 n.3. 
 
45  See Curators, CLI-95-1, 41 NRC at 165-66.  CBR has been listed as a supplier on export licenses 
in the past.  Both licenses were issued to RSB Logistic Services, Inc. License No. XSOU8798 was 
(continued. . .) 
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related to hypothetical exports of yellowcake uranium in the instant proceeding would be to 

improperly conflate the regulatory framework established by the Commission for the 

resolution of export licensing issues under Part 110 with the regulatory framework for license 

renewal issues under Part 40.  Thus, the Board should reject this argument of the 

Consolidated Petitioners. 

CONCLUSION 

In light of the foregoing, the Board should dismiss Consolidated Petitioners’ Misc. 

Contention K because the common defense and security issues pertaining to foreign 

ownership the contention presents are not directly connected with the instant license renewal 

proceeding and, as such, are not cognizable in this proceeding. 

 
 
Respectfully submitted, 

 
 

Executed in Accord with 10 CFR 2.304(d) 
Brett Michael Patrick Klukan 
Counsel for the NRC Staff 
U.S. Nuclear Regulatory Commission 
Mail Stop O-15 D21  
Washington, DC 20555-0001 

Dated at Rockville, Maryland   (301) 415-3629 
This 21st day of January, 2009  Brett.Klukan@nrc.gov  

 

                                                                                                                                                      

(. . .continued) 

issued on March 5, 2004, which expired on December 31, 2008. That license authorized RSB 
Logistics Services, Inc. to ship natural uranium to Canada for conversion and back to the United 
States for further processing.  Prior to that, RSB Logistics held an export license, No. XSOU8744, 
which expired in 2004. Crow Butte Resources, Inc. was listed as a supplier on that license as well.  
However, the fact that CBR has been listed as a supplier on expert licenses in the past does not 
disturb the fact that a Part 40 domestic source material license renewal is, both substantively and 
procedurally, a separate and distinct proceeding from a Part 110 export licensing proceeding.   
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