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POSITION ON INTERVENORS’ ENVIRONMENTAL CONTENTION 1.2 (COOLING 
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Pursuant to 10 C.F.R. § 2.1207(a)(1) and the Atomic Safety and Licensing Board’s 

(“ASLB” or “Board”) May 7, 2007, July 3, 2008, July 14, 2008 and October 24, 2008 Orders,1

Southern Nuclear Operating Company (“SNC”) submits its initial statement of position

(“Position Statement”) and written, prefiled testimony on Environmental Contention 1.2 (“EC 

1.2”).  This Statement is based on the testimony of Dr. Charles Coutant, Mr. Matt Montz, Mr. 

Tony Dodd, and Mr. Tom Moorer, as well as SNC’s Exhibits, which are being filed concurrently 

herewith.  For the reasons set forth below and supported by the associated testimony and 

evidence, Joint Intervenors’ EC 1.2 must be rejected by the Board.

I. PROCEDURAL BACKGROUND

On August 14, 2006, SNC submitted an Early Site Permit (“ESP”) application in 

accordance with 10 C.F.R. Part 52 requesting approval for siting one or more new nuclear 
  

1 May 7, 2007 Memorandum and Order (Prehearing Conference and Initial Scheduling Order); July 3, 2008
Memorandum and Order (Revised General Schedule); July 14, 2008 Memorandum and Order (Revised General 
Schedule); October 24, 2008 Memorandum and Order (Revised General Schedule).
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reactors at the existing Vogtle Electric Generating Plant (“VEGP” or “Vogtle”) site.  The 

application, which was accepted on September 19, 2006, included an Environmental Report 

(“ER”), and in November 2006, SNC submitted a revised ER.  See Exhibit SNC000001 

(Environmental Report).  On October 12, 2006, the Nuclear Regulatory Commission 

(“Commission” or “NRC”) issued a “Notice of Hearing and Opportunity to Petition for Leave to 

Intervene,” which notified interested parties that a hearing would be held to consider SNC’s 

application for an ESP.  See 71 Fed. Reg. 60,195 (Oct. 12, 2006).  

In response, on December 11, 2006, Joint Intervenors (then Joint Petitioners) filed a 

Petition for Intervention seeking to have admitted seven contentions related to the ER, arising 

under the National Environmental Policy Act (“NEPA”), designated Environmental Contentions 

(“EC”) 1.1, 1.2, 1.3, 2, 3, 4, and 5.  On March 12, 2007, the Board admitted two contentions, 

including EC 1.2.  See March 12, 2007 Memorandum and Order (Ruling on Standing and 

Contentions).  As admitted originally, EC 1.2 read:

The ER fails to identify and consider direct, indirect, and cumulative
impingement/entrainment and chemical and thermal effluent discharge impacts of 
the proposed cooling system intake and discharge structures on aquatic resources.

Id. at App. A.

After the Board admitted EC 1.2, the NRC Staff issued and SNC responded to certain 

Requests for Additional Information (“RAIs”).  In addition, SNC further revised its ER to 

supplement its earlier analysis.  On September 10, 2007, as part of its obligations under NEPA, 

the NRC Staff released its Draft Environmental Impact Statement (“DEIS”), which incorporates 

data from the original and subsequently revised ER, SNC’s responses to the RAIs and 

information the Staff compiled from other sources.  See Office of New Reactors, U.S. Nuclear 

Regulatory Commission, [DEIS] for an [ESP] at the [VEGP] Site, NUREG-1872 (Sept. 2007).  
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Following publication of the DEIS, SNC moved for summary disposition of EC 1.2, 

arguing that the DEIS answered the complaints of the Joint Intervenors by identifying and 

considering the impacts to aquatic organisms from impingement, entrainment, and thermal and 

chemical discharges from the operation of Vogtle Units 3 and 4.  See [SNC’s] Motion for 

Summary Disposition of Intervenors’ [EC] 1.2 (Cooling System Impacts on Aquatic Resources), 

October 17, 2007.  Joint Intervenors responded on November 13, 2007.  See Joint Intervenors’ 

Answer Opposing [SNC’s] Motion for Summary Disposition of [EC] 1.2, November 13, 2007 

(“Joint Intervenors’ 1.2 Answer”).  The Board granted SNC’s motion as to the portion of the 

contention regarding chemical impacts, but denied it as to the others.  In so doing, the Board 

revised EC 1.2 to read:

The ER fails to identify and adequately consider direct, indirect, and cumulative 
impingement/entrainment and thermal effluent discharge impacts of the proposed 
cooling system intake and discharge structures on aquatic resources.

January 15, 2008 Memorandum and Order (Ruling on Dispositive Motion and Associated 

Motions to Strike Regarding [EC] 1.2) at 34 (“January 15, 2008 Order”).  On August 22, 2008, 

the Staff published its Final Environmental Impact Statement (“FEIS”). Exhibit NRC000001

(FEIS).  

In accordance with its October 12, 2006 Notice of Hearing, the Director, upon 

completion of this Hearing, will propose findings on two safety issues and one NEPA issue.  71 

Fed. Reg. at 60,195.  With respect to the NEPA issue, and in a contested hearing such as this, the 

Board will consider “[w]hether, in accordance with the requirements of subpart A of 10 CFR part 

51, the ESP should be issued as proposed.” Id.  This Position Statement and supporting 

testimony demonstrate that the NRC Staff complied with NEPA with respect to EC 1.2; thus, 
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Joint Intervernors’ claims in EC 1.2 regarding the adequacy of the ER have no merit and cannot 

be sustained.

II. APPLICABLE LEGAL STANDARDS

A. NRC’s NEPA Obligation

Section 102(2) of NEPA requires all federal agencies to prepare detailed statements 

assessing the environmental impact of and alternatives to major federal actions significantly 

affecting the environment.  See 42 U.S.C. § 4322.  The Council on Environmental Quality 

(“CEQ”) has promulgated regulations to guide agencies in complying with NEPA.  See 40 

C.F.R. Part 1500.  While the CEQ’s regulations are entitled to deference, they are not binding on 

the NRC unless expressly adopted.  See In re La. Energy Servs., L.P. (Nat’l Enrichment Facility),

61 N.R.C. 385, 403 (2005).  The NRC has promulgated its own regulations implementing NEPA, 

which are found in 10 C.F.R. Part 51.  “Together, [NEPA] and the corresponding regulations 

require an applicant and the Staff to consider the potential environmental effects of the proposed 

action.” Id.

Subpart A of 10 C.F.R. Part 51 implements section 102(2) of NEPA for NRC’s domestic 

licensing and related regulatory functions.  Section 51.45 requires the applicant to submit an ER 

which “shall contain a description of the proposed action, a statement of its purposes, a 

description of the environment affected, and discuss,” inter alia “[t]he impact[s] of the proposed 

action on the environment . . . in proportion to their significance.”   In accordance with §§ 51.70 

– 51.75, the NRC Staff is responsible for reviewing the ER and preparing a DEIS.  The DEIS:

will be concise, clear and analytic, will be written in plain language with 
appropriate graphics, will state how alternatives considered in it and decisions 
based on it will or will not achieve the requirements of [NEPA]  . . . will identify 
any methodologies used and sources relied upon, and will be supported by 
evidence that the necessary environmental analyses have been made.
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10 C.F.R. § 51.70.    Finally, following distribution of the DEIS for public comment, the Staff is 

required to review any comments it receives, along with the information submitted by the 

applicant and any supplemental information and to prepare an FEIS.  See 10 C.F.R. § 51.90.

An EIS is sufficient and satisfies NEPA if it contains “an adequate compilation of 

relevant information, has analyzed it reasonably, has not ignored pertinent information, and has 

made disclosures to the public.” Vt. Public Interest Research Group v. U.S. Fish & Wildlife 

Serv., 247 F. Supp. 2d 495, 517 (D. Vt. 2002) (internal quotations omitted).  NEPA does not 

require agencies to “elevate environmental concerns over other appropriate considerations.  

Rather it require[s] only that the agency take a ‘hard look’ at the environmental consequences 

before taking a major action.”  Balt. Gas & Elec. Co. v. Natural Res. Def. Council, 462 U.S. 87, 

97 (1983) (internal citation omitted).  As the Supreme Court has held, Congress authorized 

agencies to adopt “an appropriate method of conducting the hard look” required by NEPA.  Id. at 

100-101. Importantly, 

[t]hat the Intervenors would have preferred that the FEIS contain additional 
details on any particular issue is not, standing alone, probative of the FEIS’
adequacy.  “One can always flyspeck an FEIS to come up with more specifics and 
more areas of discussion that conceivably could have been included.”  The salient 
question is whether the FEIS took the required “hard look” at the relevant 
environmental consequences.

In re Hydro Res., Inc. (P.O. Box 777, Crownpoint, New Mexico 87313), 64 N.R.C. 53, 80 n.27

(2006) (internal citation omitted). 

In other words, the “hard look” requirement is tempered by a “rule of reason.”  See In re 

La. Energy Servs., L.P., (Claiborne Enrichment Center), 45 N.R.C. 367, 399 (1997). “That 

standard is not one of perfection; rather, it is a question of reasonableness.”  Id. The Supreme 

Court has characterized the “rule of reason” as such:
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[A]n EIS is required to furnish only such information as appears to be reasonably 
necessary under the circumstances for evaluation of the project rather than to be 
so all-encompassing in scope that the task of preparing it would become either 
fruitless or well nigh impossible.

New York v. Kleppe, 429 U.S. 1307, 1311 (1976), citing Natural Res. Def. Council v. Callaway, 

524 F.2d 79, 88 (2d Cir. 1975).  More generally, the CEQ has described the “rule of reason” as 

“a judicial device to ensure that common sense and reason are not lost in the rubric of 

regulation.”  51 Fed. Reg. 15,618, 15,621 (April 25, 1986). “NEPA does not call for certainty or 

precision, but an estimate of anticipated (but not unduly speculative) impacts.”  In re La. Energy 

Servs., L.P. (Nat’l Enrichment Facility), 62 N.R.C. 523, 536 (2005). 

NEPA does not require an EIS to “be exhaustive to the point of discussing all possible 

details bearing on the proposed action,” as there is “undoubtedly always room for additional 

consideration of most potential environmental impacts.” Vt. Public Interest Research Group, 247 

F. Supp. 2d at 518, 524. The fact that an FEIS “may not go into great detail on every impact” 

does not mean that an agency failed to take a hard look.  See Piedmont Envtl. Council v. U.S. 

Dept. of Transp., 159 F. Supp. 2d 260, 275-76 (W.D. Va. 2001) (holding that forty page 

discussion in the FEIS of all environmental consequences and studies satisfied the requisite hard 

look); Anson v. Eastburn, 582 F. Supp. 18, 21 (S.D. Ind. 1983) (ruling that agency is not required 

“to review all possible impacts or all possible alternatives to the proposed action,” and that “there 

is no requirement that every conceivable study be performed and that each problem be 

documented from every angle”).  Rather, an FEIS “shall be kept concise and shall be no longer 

than absolutely necessary to comply with NEPA.” Piedmont, 159 F. Supp. 2d at 275. “[O]nce 

environmental concerns are adequately identified and evaluated by the agency, NEPA places no 

further constraint on agency actions.” Citizens’ Comm. to Save Our Canyons v. Krueger, 513 

F.3d 1169, 1179 (10th Cir. 2008). 
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Agencies are given “broad discretion” in establishing how thoroughly an issue should be 

analyzed.  See In re La. Energy Servs., 61 N.R.C. at 403.  Similarly, agencies are entitled to 

“wide discretion” in assessing scientific evidence, “so long as it takes a hard look at the issues 

and responds to reasonable opposing viewpoints.” Navajo Nation v. U.S. Forest Serv., 408 F. 

Supp. 2d 866, 877 (D. Ariz. 2006), citing Earth Island Inst. v. U.S. Forest Serv., 351 F.3d 1291, 

1301 (9th Cir. 2003).  In conducting its NEPA analysis, an agency “may, in its discretion, rely on 

data, analyses, or reports prepared by persons or entities other than agency staff . . . provided, 

however, that the staff independently evaluates and takes responsibility for the pertinent 

information before relying on it in an EIS.”  In re La. Energy Servs., L.P. (Nat’l Enrichment 

Facility), LBP-06-08 at *16 (2006), citing 10 C.F.R. § 51.70(b).  Applying the “rule of reason,” 

the Ninth Circuit has held that reliance on existing studies is sufficient.  See Stop H-3 Ass’n v. 

Dole, 740 F.2d 1442, 1462-63 (9th Cir. 1984), cert. denied sub nom. Yamasaki v. Stop H-3 

Ass’n, 471 U.S. 1108 (1985), see also Nat’l Indian Youth Council v. Andrus, 501 F. Supp. 649, 

669 (D. N.M. 1980).   

B. Contentions Arising Under NEPA

Contentions challenging the content or adequacy of the ER arise under NEPA.  See 10 

C.F.R. § 2.309(f)(2).  If not amended, challenges to the ER are ascribed to the DEIS and FEIS, 

once published; thus, such challenges are to the Staff’s obligations under NEPA.  See In re La. 

Energy Servs., L.P. (Claiborne Enrichment Center), 47 N.R.C. 77, 84 (1998).  As a result, 

although not amended, EC 1.2 must be judged against the FEIS.
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C. Contested Hearings

When the adequacy of the Staff’s NEPA analysis is challenged, “[i]n connection with any 

admitted NEPA contentions, the [Board’s] role in the NEPA analysis is similar to that of a 

federal court, in that the Board’s job is ‘to ensure that the agency has adequately considered and 

disclosed the environmental impacts of its actions.’”  In re La. Energy Servs., 61 N.R.C. at 403

(internal citations omitted).  The Board reviews contested issues de novo, which means it must 

apply for itself the same substantive standard applicable to the Staff”s NEPA review, i.e., the 

“hard look” standard, subject to the “rule of reason.”  See Ka Makani ‘O Kohala Ohana Inc. v. 

Dep’t of Water Supply, 295 F.3d 955, 959 (9th Cir. 2002).  Thus, while the Board must “bring 

[its] own ‘de novo’ judgment to bear,” it must also apply the same standards for assessing

impacts under NEPA.  See In re Exelon Generation Co., LLC (Early Site Permit for Clinton ESP 

Site), 62 N.R.C. 134, *9 (2005); Westlands Water Dist. v. U.S. Dep’t of Interior, 376 F.3d 853, 

865 (9th Cir. 2004).  In this case, therefore, the Board must simply decide whether the analysis 

and conclusions in the EIS contains “an adequate compilation of relevant information, has 

analyzed it reasonably, has not ignored pertinent information, and has made disclosures to the 

public.”  Vt. Public Interest Research Group, 247 F. Supp. 2d at 518.

According to the NRC’s rules of practice, the Applicant generally has the burden of 

proof, unless the presiding officer orders otherwise.  10 C.F.R. § 2.325.  However, the NRC has 

the burden of complying with NEPA.  “[W]hen the Applicant becomes a proponent of a 

particular challenged position set forth in the EIS, the Applicant, as such a proponent, also has 

the burden on that matter.”  In re La. Energy Servs., 45 N.R.C. at 373.  Thus, SNC and the Staff 

share the burden of demonstrating that the EIS complies with NEPA.
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III. SNC’S WITNESSES

SNC’s testimony on EC 1.2 will be presented by the following four highly-qualified 

witnesses:

A. Dr. Charles Coutant

Dr. Coutant is a scientist with a Ph. D. in Biology who has conducted thermal effects and 

other cooling water studies since 1959. He also has extensive experience researching impacts to 

aquatic resources from entrainment and impingement.  Dr. Coutant participated in the 

preparation of the NRC’s rules implementing NEPA and has been participating in NEPA EIS 

preparations since 1971. See SNC’s Testimony of Dr. Charles Coutant Regarding EC 1.2 

(“Coutant 1.2 Testimony”).  Dr. Coutant has nearly fifty (50) years’ experience conducting 

thermal effects and other cooling water studies.

Dr. Coutant’s testimony concludes that the NRC’s EIS regarding the ESP is sufficient 

and adequate.  Specifically, Dr. Coutant’s testimony addresses the purpose of an EIS and the 

reasonableness of SNC’s and the Staff’s impact conclusions as well as the reasonableness as well 

as the assumptions and analyses underlying those conclusions, the value of the Vogtle Units 1 

and 2, including site-specific impingement, entrainment and thermal studies of Vogtle Units 1 

and 2 conducted in 2008, as evidence of small impacts. Id. at 13-16, 21-27. He refutes the 

assertions made by Joint Intervenors, specifically those made through their expert, Dr. Shawn 

Young.

B. Tom Moorer

Mr. Moorer is employed by SNC as the Project Manager for Environmental Support.  He 

has over 30 years of experience in the environmental field, including 18+ years of experience in 

environmental engineering, licensing, and regulatory compliance in nuclear power.  He was 
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responsible for developing the ER filed by SNC as part of its ESP application for Vogtle Units 3 

and 4 and all supporting activities.  See SNC’s Testimony of Mr. Tom Moorer Regarding EC 1.2 

(“Moorer 1.2 Testimony”).  Mr. Moorer’s testimony confirms the adequacy of the sources of 

information, the analyses and conclusions set forth in the ER as part of the ESP application for 

Vogtle Units 3 and 4, and in the EIS, to the extent the EIS relies on those sources, analyses and 

conclusions.

C. Tony Dodd

Mr. Dodd is an Environmental Specialist for Georgia Power Company, focusing on 

Fisheries Biology and Aquatic Ecology.  Mr. Dodd manages special projects dealing with issues 

of assessment of fisheries and other natural resources and conducts field investigations in 

assessment of potential power plant impacts to aquatic resources.  Mr. Dodd has over 25 years of 

experience in the environmental field, specializing in aquatic biology. Mr. Dodd participated in 

impingement and entrainment studies on VEGP Units 1 and 2 in 2008, referenced herein, and 

compiled reports of the results of those studies.  See Exhibit SNC000004 (Impingement Report)

and Exhibit SNC000005 (Entrainment Assessment); see SNC’s Testimony of Mr. Tony Dodd 

and Mr. Matt Montz Regarding EC 1.2 (“Dodd/Montz 1.2 Testimony”). Together with Matt 

Montz, Mr. Dodd’s testimony describes the methods and results of site-specific field studies 

conducted in 2008 on the Savannah River near Plant Vogtle and at the Plant Vogtle Units 1 and 2 

intake structure, which were designed to assess aquatic impingement, entrainment, and thermal 

impacts.  Id. at 2.

D. Matt Montz

Mr. Montz is an Environmental Specialist for SNC, responsible for responding to NRC 

technical review Staff questions related to the ESP.  He has over 12 years of experience in the 
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field of environmental biology. Mr. Montz participated in the preparation of the ER for SNC’s 

Vogtle ESP application, and in the 2008 impingement and entrainment studies on VEGP Units 1 

and 2.  With Mr. Dodd, Mr. Montz summarized and interpreted the sampling data from the 

impingement and entrainment studies for compilation into summary reports.  See Dodd/Montz 

1.2 Testimony. Together with Mr. Dodd, Mr. Montz’s testimony describes the methods and 

results of the studies conducted in 2008 on the Savannah River near Plant Vogtle and at the Plant 

Vogtle Units 1 and 2 intake structure, which were designed to assess aquatic impingement, 

entrainment and thermal impacts.  Id. at 3.

The testimony and opinions of and evidence provided by these witnesses are based on 

technical expertise, experience, and personal knowledge of the issues raised in EC 1.2, and 

familiarity with the Vogtle site.  Like the NRC Staff, all four witnesses have visited the Vogtle 

site and have observed the current operations and proposed site.  

 

IV. SNC’S STATEMENT OF POSITION

As demonstrated by SNC’s witnesses, the analysis contained and conclusions reached in 

the FEIS are adequate, reasonable and more than satisfy the NRC Staff’s NEPA responsibilities.  

The FEIS clearly evidences that the Staff took the required “hard look” at the relevant 

environmental consequences and Joint Intervenors have failed to demonstrate how the inclusion 

or consideration of more information was required or could have affected the Staff’s ultimate 

conclusions.  The testimony and evidence presented by SNC’s witnesses demonstrate that the 

FEIS identifies and considers the direct, indirect and cumulative impingement/entrainment and 

thermal effluent discharge impacts of the proposed cooling system intake and discharge 

structures on aquatic resources.  See, e.g., Coutant 1.2 Testimony at 13-14.  
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Specifically, and in response to Joint Intervernors’ purported bases for EC 1.2 and the 

issues identified by the Board in its January 15, 2008 Order, SNC’s witnesses demonstrate that: 

1) the FEIS’ analysis of baseline aquatic data is proper; 2) the FEIS’ conclusions are based on 

appropriate river flow assumptions; 3) the FEIS’ consideration of direct, indirect and cumulative 

impingement and entrainment impacts of the proposed cooling system intake and discharge 

structures on aquatic resources is appropriate; and 4) the FEIS’ consideration of direct, indirect 

and cumulative thermal effluent discharge impacts of the proposed cooling system intake and 

discharge structures on aquatic resources is sufficient.  It is SNC’s position that the FEIS satisfies 

the Staff’s NEPA obligations in all measures, including with respect to impacts on aquatic 

resources.

Alternatively, if the Board finds that the FEIS was required to contain additional 

information, the Board may consider the record as a whole.  The Commission has consistently 

held that the adjudicatory record and the Licensing Board decision become part of the FEIS.  

See, e.g., In re La. Energy Servs., L.P. (Nat’l Enrichment Facility), 63 N.R.C. 687, 707 n.91 

(2006) (“Adjudicatory findings on NEPA issues, including our own in this decision, become part 

of the environmental ‘record of decision’ and in effect supplement the FEIS.”); In re La. Energy 

Servs., 47 N.R.C. at 89 (In “NRC licensing adjudications, it is the licensing board that compiles 

the final environmental ‘record of decision’ . . . .The adjudicatory record and board decision . . . 

.become, in effect, part of the FEIS.”).  As this Board noted, it may, as necessary and 

appropriate, “supplement the FEIS based on the record garnered through the adjudicatory 

process.”  October 24, 2008 Memorandum and Order (Ruling on Motion to Admit New 

Contention) at 17.  Therefore, in the context of an NRC adjudicatory proceeding, when faced 

with a contention regarding the adequacy or sufficiency of an Applicant’s ER or the Staff’s EIS, 
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“the ultimate NEPA judgments regarding a facility can be made on the basis of the entire record 

before a presiding officer, such that the EIS can be deemed to be amended pro tanto.”  In re La.

Energy Servs., 61 N.R.C. at 404.  Thus, the Board may consider the full record before it, 

including the testimony attached hereto, to conclude that “the aggregate is sufficient to satisfy 

the agency’s obligation under NEPA . . .” to take a “hard look” at the environmental 

consequences of issuing an ESP.  In re La. Energy Servs., 63 N.R.C. at 286.  A review of the 

entire record demonstrates that the NRC Staff’s FEIS meets the requirements of 10 C.F.R. Part 

51; therefore, Joint Intervenors’ EC 1.2 cannot be sustained.

A. Analysis of Baseline Aquatic Data is Adequate

At the same time the Board admitted EC 1.2, it declined to admit EC 1.1, which 

challenged the adequacy of the aquatic habitat baseline, finding that “the information provided 

by Joint Petitioners would be inadequate to support the admission of a contention that the aquatic 

baseline set forth in the ER is wholly insufficient.”  March 12, 2007 Memorandum and Order 

(Ruling on Standing and Contentions) at 15.  The Board correctly recognized that neither 10 

C.F.R. Part 51 nor the NRC Staff’s guidance on preparation of ERs indicates exactly how to 

establish a baseline from which aquatic impacts can be based.  Id. at 14.   While the Board noted 

that litigation regarding the merits of EC 1.2 might involve the question of the adequacy of 

baseline information, it concluded that “it appears uncontested that the applicant has adequately 

described the general aquatic resources of the Savannah River, including the river’s important 

species and their habitats.”  Id. at 14-15, 18.  Thus, a challenge to the adequacy of the aquatic 

baseline data can be sustained only to the extent it 1) relates to the portion of the Savannah River 

that encompasses the project area associated with the intake/discharge structures, and 2) would 

change the Staff’s analysis of impacts from the proposed cooling system on aquatic resources.
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As the Board has recognized, “the appropriate scope of the baseline for a project is a 

functional concept:  an applicant must provide enough information and in sufficient detail to 

allow for an evaluation of important impacts.”  Id. at 15-16, citing NUREG-1555 and Reg. Guide 

4.7.  The FEIS’ description of the species composition and habitat in the vicinity of the intake 

and cooling structures is clearly sufficient for this purpose.  Section 2.7.2 of the FEIS contains 

over twenty (20) pages describing the aquatic environment and biota in the vicinity of the Vogtle 

site.  It “describes the spatial and temporal distribution, abundance, and other structural and 

functional attributes of biotic assemblages on which the proposed action could have an impact, 

and it identifies ‘important’ or irreplaceable aquatic natural resources and the location of 

sanctuaries and preserves that might be impacted by the proposed action.”  FEIS at 2-72.  The 

species present in the middle Savannah River are listed in Table 2-7, entitled “Native, Resident, 

Diadromous, Marine, and Upland Fish Species of the Middle Savannah River (as taken from 

Marcy et al. 2005 and presented in phylogenetic order).” Id. at 2-77 to 2-79. The life cycles of 

“important species,” are described at 2-81 through 2-89, and “threatened and endangered aquatic 

species” are described at 2-89 through 2-93.  Id.

The NRC Staff considered numerous studies to provide it with an adequate baseline of 

aquatic data.  See id. at 2-124 to 2-145.  These include a study by Bennett and McFarlane (1983) 

(which was written for the very purpose of supplying background information for biologists

initiating ichthyofaunal studies on the Savannah River Site, FEIS at 2-76), a 2005 study by 

Marcy et al., “Fishes of the Middle Savannah River Basin,” and a recent survey of freshwater 

mussels conducted by the U.S. Fish and Wildlife Service in late 2006 (The Catena Group 2007).  

In addition to considering these comprehensive studies, the NRC Staff considered biological and 

water quality studies that have been conducted by the Academy of Natural Sciences (“ANSP”) 
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since 1951 for the Department of Energy’s Savannah River Site (“SRS”).  FEIS at 2-74. Since 

1985, the ANSP has conducted studies to assess current aquatic population near the Vogtle site.  

Taken together, these studies provide a remarkable amount of information to be considered by 

the NRC Staff to support its conclusions regarding the impacts of the proposed units. Indeed, 

much less data would be sufficient in many circumstances.  Coutant 1.2 Testimony at 17-18.

Joint Intervenors’ witness, Dr. Young, has criticized the NRC Staff’s consideration of the 

ANSP studies, claiming that while they “provide some useful data,” the studies “do not by 

themselves support a conclusion that the addition of two new units will have only small impacts 

on aquatic resources.”  Affidavit of Shawn Paul Young, Ph.D. (November 13, 2007), at ¶ 17

(“Young’s November 13, 2007 Affidavit”). However, as noted above, the Staff did not rely 

solely on the ANSP studies to formulate its conclusions regarding impacts.  The Staff also 

considered data from the NOAA Marine Fisheries Service, Atlantic States Marine Fisheries 

Commission, and Georgia Department of Natural Resources.  See FEIS at 2-124 to 2-145. In 

any event, because of the very close proximity of the SRS to the VEGP site, consideration of the 

ANSP studies is appropriate.  See Coutant 1.2 Testimony at 19. As outlined above, the Staff’s 

consideration of existing data is permitted by the NRC’s NEPA regulations, and so long as the 

Staff independently evaluates the reports, they are sufficient to support the Staff’s conclusions.  

See 10 C.F.R. § 51.70.  

In its January 15, 2008 Order, the Board concluded that the issue of what “kind and detail 

of species information [ ] should be in the ER/EIS” was in dispute.  January 15, 2008 Order at 

18.  The kind and detail to be considered is that which will allow the NRC Staff to sufficiently 

assess likely impacts on the NRC’s scale.  Again, the NRC is permitted to adopt “an appropriate 

method” for satisfying its NEPA obligations.  See Balt. Gas & Elec. Co., 462 U.S. at 101.  To 
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guide its assessment of impacts, the NRC “has established a standard of significance for impacts 

using [CEQ] guidance,” which includes three significance levels – SMALL, MODERATE, or 

LARGE.  See FEIS at xxiv-xxv, citing 40 C.F.R. § 1508.27.  This scale is not in dispute.  The 

Staff reviewed SNC’s application and ER in accordance with review standard RS-002, 

Processing Applications for Early Site Permits (NRC 2004), which draws from NUREG-1555, 

Environmental Standard Review Plan (ESRP) (NRC 2000) (“NUREG-1555”).  See FEIS at 1-3.

The NRC’s guidance provides that “[t]he degree of detail should be modified according 

to the anticipated magnitude of the potential impacts.” NUREG-1555 at 2.4.2-2.  As explained 

by Dr. Coutant, “[g]eneral life-history information on the most-relevant species of fish can be 

obtained from standard references and research literature (especially for nearby locations) and 

applied to the local situation by knowledgeable analysts preparing the EIS.” Coutant 1.2 

Testimony at 18.  Thus, the level of detailed, site-specific information should be consistent with 

anticipated impacts and should “emphasize the issues that are significant and reduce emphasis on 

other issues and background material.” Id., citing NUREG-1555 at 4.  

Joint Intervenors have failed to demonstrate how more detailed information would affect 

the impacts analysis.  In fact, when it declined to admit EC 1.1, the Board noted that “Joint 

Petitioners have not demonstrated with any references – nor are we aware of any – that suggest 

site-specific studies are generally required.”  March 12, 2007 Memorandum and Order (Ruling 

on Standing and Contentions) at 15.  Current and future impacts can be determined using the 

information considered in the FEIS. Dr. Coutant explains that, based on his expertise, it is 

apparent to him that “life histories were considered and the conclusions reached are consistent 

with the analysis” he would have done – “it is my opinion that without question the essential 

information is given for estimating the general magnitude of effect on NRC’s scale of SMALL, 
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MODERATE, or LARGE . . . .”  Coutant 1.2 Testimony at 18, 21.  As Dr. Coutant has testified, 

Dr. Young’s call for more detailed information on fish species’ life history stages “would be 

burdensome for a reader of a decision document like an EIS and would not be helpful.” Coutant 

1.2 Testimony at 17-18 (emphasis added). In other words, inclusion of more detailed 

information would not change the Staff’s analysis of impacts from the proposed cooling system 

on aquatic resources.  See, e.g., In re Hydro Res., 64 N.R.C. at 80.

In summary, when SNC prepared its ER in accordance with NUREG-1555, it provided 

sufficient information in enough detail to evaluate impacts to aquatic resources.  See Moorer 1.2 

Testimony at 4-5. The Staff, in turn, appropriately considered this information and conducted its 

own independent evaluation to reach its conclusions as set forth in the FEIS.  For these reasons 

and those cited above, Joint Intervenors’ challenge to the adequacy of the Staff’s aquatic analysis

cannot be sustained on the basis of complaints about the baseline.  

B. Analysis of Impingement/Entrainment Impacts on Aquatic Resources is 
Adequate

The FEIS’ analysis of direct, indirect, and cumulative impacts from impingement and 

entrainment on aquatic resources also satisfies the Staff’s “hard look” obligation under NEPA.  

As explained in detail below, the FEIS contains sufficient information upon which conclusions 

regarding impacts could be made, and the assumptions upon which those conclusions are based 

are reasonable and appropriate. See Coutant 1.2 Testimony at 9.  For impacts from entrainment, 

the Staff based this conclusion on the following information:  the type of cooling system; the 

design and location of the intake structure; the amount of water withdrawn; the entrainment 

assessment from the Final Environmental Statement (“FES”) for Units 1 and 2, published in

1985; the entrainment assessment from the SRS; calculations based on river flows as low as 

2000 cfs; the conservative assumption of a uniform drift distribution; and the preliminary results 
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from SNC’s 2008 field study.  FEIS at 5-30 to 5-32.  With respect to impacts from impingement, 

the Staff considered the low-through-screen velocity, the use of closed-cycle cooling, the design 

of the intake canal, the preliminary results from SNC’s field study of Vogtle Units 1 and 2 which 

began in March of 2008, observations during their site visit, and the lack of reported “Unusual or 

Important Environmental Events” for Units 1 and 2.  Id. at 5-30 to 5-33.  “Taken together, these 

support the conclusion that impacts will be small.”  Coutant 1.2 Testimony at 16.  This was 

ample information from which the Staff could reach its conclusion that impacts from entrainment 

and impingement would be minor.

While the reports relied on by the Staff in its DEIS are themselves adequate, SNC has 

also conducted and the Staff has considered in its FEIS, see FEIS at 2-94, 5-32, “a study of 

entrainment and impingement associated with the existing intake structure . . . ” – the very type 

of study Joint Intervenors requested.  See Declaration of Shawn Paul Young, Ph.D. (December 7, 

2006), at ¶ 10 (“Young’s December 7, 2006 Declaration”).  As to the assumptions used in the 

Staff’s analyses, the river flows and withdrawal rates upon which the Staff’s calculations are 

based are proper and yield accurate conclusions regarding impacts from 

impingement/entrainment. Coutant 1.2 Testimony at 39. Similarly, the Staff’s assumption of a 

uniformly distributed drift community is conservative and is both reasonable and appropriate.  

Id. at 41-42; Moorer 1.2 Testimony at 9.

Joint Intervenors also specifically take issue with the Staff’s assumption that larval fish in 

the Savannah River are capable of avoiding impacts (Young’s November 13, 2007 Affidavit at ¶ 

10); with the Staff’s consideration of anecdotal evidence, i.e., with its observation during a site-

visit of screen basket cleanings, and, similarly, consideration of the lack of reported “Unusual or

Important Environmental Events”; as well as with the Staff’s consideration of the Final 
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Environmental Statement for Units 1 and 2 (NRC 1985), and specifically, its use of a uniform 

drift distribution and the river flows upon which the Staff’s impacts analyses are based.  See

generally Joint Intervenors’ 1.2 Answer.  However, as discussed more fully below, the Staff’s 

approach with respect to each of these issues is appropriate and yielded conservative estimates of 

impacts from impingement and entrainment.  The Staff’s conclusions are based on many sources 

of information that, considered together, are more than adequate to demonstrate the Staff’s “hard 

look” at the impacts from entrainment and impingement.  Coutant 1.2 Testimony at 10-11.

1. Use of Existing Studies is Appropriate

Joint Intervenors’ chief complaint with respect to impingement and entrainment is that 

field studies of the existing units are necessary to adequately estimate impacts.  See Joint 

Intervenors’ Petition to Intervene, December 11, 2006, at 13; Young’s December 7, 2006 

Declaration at ¶¶ 17, 18; Young’s November 13, 2007 Affidavit at ¶¶ 15, 16.  However, the Staff 

is permitted to rely on existing studies.  In re La. Energy Servs., LBP-06-08 at *16, citing 10 

C.F.R. § 51.70(b).  An agency is not required to generate new data in order to satisfy its 

obligation to take a “hard look” at the environmental consequences of a proposed action.  Rather, 

the NRC has held that the Staff may rely on available technical information to base its 

conclusions in an EIS.  In In re Duke Energy Corp., the intervenors challenged the analysis of 

probability of severe accidents and related mitigation measures in a generic and supplemental 

EIS for the renewal of nuclear plant licenses on the grounds that the analysis was not sufficiently 

detailed and unequivocal. In re Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2; 

Catawba Nuclear Station, Units 1 and 2), 58 N.R.C. 419 (2003). The Commission rejected the 

challenge, holding that:

[t]he Staff presented its analysis and conclusion based upon the “available 
technical information.” NEPA requires no more. NRC adjudicatory hearings are 
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not EIS editing sessions. Our busy boards do not sit to parse and fine-tune EISs. 
To litigate a NEPA claim, an intervenor must allege, with adequate support, that 
the NRC Staff has failed to take a “hard look” at significant environmental 
questions – i.e., the Staff has unduly ignored or minimized pertinent 
environmental effects. Here, given the extensive discussion of backup hydrogen 
control capability in the EISs, BREDL’s suggestion that the NRC has not given 
the issue a “hard look” borders on the frivolous.

58 N.R.C. at 431. 

The NRC’s acceptance of the Staff’s reliance on “available technical information” in 

Duke Energy is not novel.  Courts have routinely held that reliance on available data which 

reflect conditions at the site, even if the information originated from assessments of surrounding 

areas or from sources other than field studies conducted by the agency or applicant, constitutes 

an appropriate method for complying with NEPA.  For example, in Edwardsen v. U.S. 

Department of the Interior, opponents of drilling in Alaska claimed that NEPA required the 

agency to collect site-specific data in order to analyze environmental impacts. 268 F.3d 781, 785

(9th Cir. 2001).  Instead, the agency used data from a nearby area as a “valid estimate” of site-

specific information. The agency concluded that wind and water conditions in the areas under 

study reflected those in the exact spot of the proposed development.  Id. The court, in holding 

that the agency took the “hard look” required by NEPA, reasoned:

In using the data from Lease Sale 170, the [Interior Department] made a reasoned 
judgment that the data was relevant and yielded a useful analysis of the extent to
which spilled oil would spread . . . .

The fact that the FWS would have preferred a site-specific analysis is not 
sufficient, however, to require a conclusion that the [Interior Department] acted 
unreasonably or in contravention of NEPA by using the Lease Sale 170 data.

Id. at 786, citing, Okanogan Highlands Alliance v. Williams, 236 F.3d 468, 473 (9th Cir. 2000).

Similarly, in Oregon National Desert Association v. Shuford, an environmental 

organization challenged a resource management plan for a wilderness area, claiming that the 
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government used outdated baseline data for the area in question, in violation of NEPA. 2007 

WL 1695162, *3 (D. Or. 2007). The district court held that “NEPA does not contain an explicit 

requirement that an agency [conduct an] inventory [of] wilderness characteristics on the affected 

land for each proposed action.” Id. at *4. Further, neither does NEPA establish a strict 

“quantum of information” for the needed data; the law requires only that the agency rely on 

accurate data. In particular, the court emphasized that:

NEPA [does not] require that [an agency] perform a new wilderness inventory 
each time [it] develops [a plan], so long as [the agency] utilizes an adequate 
environmental baseline of resources in its NEPA analysis . . . .

2007 WL 1695162 *6.  The court found that, using existing information, the agency properly 

exercised its judgment in using scientifically valid data and satisfied NEPA.

NRC’s obligation under NEPA is to prepare an EIS that shows that the agency, subject to 

a “rule of reason,” has taken a “hard look” at the environmental consequences of the proposed 

project.  NEPA allows an agency to rely on existing studies from nearby areas, or models, or 

other accurate information which allows the Board to conclude that NRC has not “unduly 

ignored or minimized pertinent environmental effects.” See Duke Energy, 58 N.R.C. at 431. 

Thus, NEPA does not require the NRC Staff to undertake new field studies in order to identify 

and consider the impacts of the proposed project.  See Coutant 1.2 Testimony at 22.

2. River Flow and Withdrawal Rate Assumptions are Appropriate

With respect to the Staff’s conclusions regarding impacts to aquatic resources from 

impingement, entrainment and thermal discharges, Joint Intervenors raise two issues related to 

river flows.  First, they take issue with the level of the low flow estimates used by the Staff.  See 

Joint Intervenors’ 1.2 Answer at 15-16.  Their related concern involves the Staff’s calculations of 

the maximum withdrawal rate.  See id. at 17-18.  The Board has identified each of these as 
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disputed issues to the extent they would affect the Staff’s impacts analysis.  See January 15, 2008

Order at 24, 25, 29.

a. River Flows

The conclusions in the Staff’s FEIS regarding impacts on aquatic resources are based on 

appropriate river flows.  Contrary to Joint Intervenors’ assertion that the information in the DEIS 

regarding impacts from water use is understated because it does not consider Drought Level 4 

Conditions, “[t]he river flows used in the analysis are highly representative of the range of flows 

at the Vogtle site.”  Coutant 1.2 Testimony at 41; accord Exhibit SNC000011 (USGS Flow 

Charts).  As the Staff explained in its FEIS, the flow of the Savannah River in the vicinity of the 

VEGP site is regulated by the U.S. Army Corps of Engineers through discharges from the J. 

Strom Thurmond Dam.  FEIS at 5-7.  These discharges are determined by the Corps’ Drought 

Contingency Plan, which is currently under review by the Corps.  Id. The Staff “has presented 

the reservoir release policies described in the draft Drought [Contingency] Plan in [the FEIS], as 

it represents the most current understanding of future operation.”  Id.  

Joint Intervenors argue that the low flow estimates used in the calculations are inaccurate.  

Rather than the Drought Level 3 flow measured at the Thurmond Dam gauge (3,800 cfs), Joint 

Intervernors argued that the low flow at the Jackson gauge (3,220 cfs) should have been used, 

and that “use of this data would alter the conclusions . . . .”  Joint Intervenors’ 1.2 Answer at 16; 

citing Affidavit of Barry W. Sulkin (November 9, 2007), at ¶ 9 (“Sulkin’s November 9, 2007 

Affidavit”).  In the same vein, Joint Intervenors take issue with the DEIS’ use of Drought Levels 

1-3, and not Drought Level 4.  Id.  

However, the Staff’s FEIS reflects changes to Section 5.3.2.1 “to clarify the draft 

Drought Management Plan and impacts at flows less than 3800 cfs.”  FEIS Appendix E-45
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(emphasis added). The Staff clearly considered flows lower than 3,800 cfs.  Because the 

draft Drought Contingency Plan’s implementation of Drought Level 4 does not provide explicit 

flows and because Drought Level 4 would be an extremely rare event, the Staff based its 

principal analysis in the FEIS on Drought Level 3.  FEIS at 5-9.  

Again, as stated above, the Staff is not required to speculate to reach its conclusions.  See 

Vt. Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), 30 N.R.C. 29, 44 

(1989).  And, while the Staff’s approach to use Drought Level 3 was correct, 

to provide additional context for its conclusions, the staff did evaluate the 
fractional decline in the river discharge resulting from normal consumptive use at 
the lower flowrates of 85 m3/s (3000 cfs) and 57 m3/s (2000 cfs), beyond the 108 
m3/s (3800 cfs) minimum for Drought Levels 1, 2, and 3 in the current draft 
Drought Contingency Plan.

FEIS at 5-9.  The Staff considered flows of 3,000 cfs and 2,000 cfs in determining maximum 

consumptive use, impacts on shoreline habitat, impacts from impingement and entrainment and 

thermal impacts.  Id. at 5-9, 5-20, 5-25 and 5-38.  The Staff concluded that the lower flows of 

3000 cfs and 2000 cfs would not affect their conclusion “that impacts to aquatic biota from 

operation of proposed Units 3 and 4 would be minor.”  Id. at 5-39.  The Staff also made changes 

to Chapter 7 to address the significance of lower flows on the cumulative impacts analysis.  Id.  

Accordingly, the FEIS clearly considers flows lower than those argued by Dr. Young to be the 

required minimum flow.

Moreover, consideration of these lower flows did not “alter the [Staff’s] conclusions” of 

impacts, as claimed by Joint Intervenors.  See Joint Intervenors’ 1.2 Answer at 16.  As Dr. 

Coutant testifies, because the analysis using these low-flows indicates little or no biological 

impact, “one can be assured that the impacts at higher flows would also be acceptable.”  Coutant 
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1.2 Testimony at 41.  Notably, “[a]lthough lower flows are theoretically possible, use of these 

flows would not change the conclusions reached . . . .”  Id.  

With respect to impacts from entrainment and thermal discharges, this is because those 

extremely low flows are not likely to coincide with times when detrimental entrainment and 

thermal discharges are most likely.  Coutant 1.2 Testimony at 37-38.  Because annual low flows 

generally occur in the fall, and most entrainable life stages of fish and invertebrates are present in 

the spring and summer, use of these low flows to determine impacts from entrainment and 

thermal discharge is already very conservative.  Id. In fact, “[f]or purposes of estimating impacts 

to drifting early life stages of fish, the most realistic flows to use would be those that occur 

during the drift period of March through July, when flows are generally high.”  Id. at 40.

b. Withdrawal Rates

Similarly, Joint Intervenors criticize the DEIS conclusions regarding impacts to aquatic 

resources because they are based on normal withdrawal rates.  See Joint Intervenors’ 1.2 Answer

at 17. Joint Intervenors argue that the Staff should have considered combined maximum 

withdrawal rates.  Id.  In the FEIS, the Staff identifies the expected normal and maximum 

withdrawal of Units 3 and 4 to be 2449 L/s and 3858 L/s, respectively.  FEIS at 5-6.  Table 5-1 

identifies expected normal and maximum withdrawal rates of Units 3 and 4, as a percentage of 

river flow.  FEIS at 5-8.  Table 5-2 identifies the expected normal and maximum consumptive 

use rates.  FEIS at 5-9.  Thus, for expected impacts from the new units, the Staff clearly 

considered maximum withdrawal rates and maximum consumptive use.

Joint Intervernors’ chief concern seems to be that the Staff should have, in the cumulative 

impacts analysis, considered combined maximum withdrawals.  See Joint Intervenors’ 1.2 

Answer at 17.  Table 7-1 identifies normal withdrawal rates at Units 1 and 2, expected normal 
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withdrawal rates for Units 3 and 4, and expected combined withdrawal rates of all 4 units.  FEIS 

at 7-4.  According to Joint Intervenors, because the Staff instead used combined normal 

withdrawal rates, the FEIS underestimates impacts.  See Joint Intervenors’ 1.2 Answer at 18.  

Joint Intervenors assert that “[t]his is significant because the NRC Staff bases its conclusion on 

the incorrect belief that withdrawal will be less than 5 percent.”  Id. at 17.  Table 7-2 identifies 

normal consumptive use at Units 1 and 2, expected normal consumptive use at Units 3 and 4, and 

expected combined consumptive use of Units 1-4 at those same flows.  FEIS at 7-5.

However, while the Staff evaluated expected impacts from Units 3 and 4 using maximum 

withdrawal and consumption rates, the Staff “determined that the ‘normal’ case was most 

appropriate for the cumulative analysis because it is more representative of long-term impacts 

and because it is unlikely that all plants would be operating simultaneously in the ‘maximum’

consumption mode.”  FEIS at 7-6 n.a (emphasis added). The Staff used these “normal” 

withdrawal rates and normal and combined consumptive use of the units at Drought Levels 1, 2, 

and 3 to estimate cumulative impacts.  FEIS at 7-5, Table 7-2.  In addition, the Staff also used 

“normal” withdrawal rates at the lower flows of 3000 cfs and 2000 cfs to calculate cumulative 

withdrawal percentages.  Streamflow reduction from combined normal withdrawals analyzed in 

the FEIS would be 5.6% and 8.7%, respectively.  See Moorer 1.2 Testimony at 13.

Joint Intervenors are wrong to suggest that the FEIS is flawed because the Staff “bases its 

‘small impact on aquatic species’ conclusion . . . on the incorrect belief that withdrawal will be 

less than 5 percent.”  See Joint Intervenors’ 1.2 Answer at 15-17.  Although the most reasonable 

case (i.e. normal withdrawals) would be so, the FEIS clearly considers possible combined 

withdrawal rates in excess of 8 percent of low flows.  Moorer 1.2 Testimony at 12-13.  

Moreover, this would not have, and in fact did not, alter the Staff’s conclusions regarding 
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impacts.  “[T]he staff determined that the cumulative normal water consumptive use of all four 

VEGP units at the low flows of 3000 and 2000 cfs will reduce the streamflow in the Savannah 

River further.  However, these extreme low flow conditions will be very rare, temporary and not 

destabilizing to the water supply resource.”  FEIS at 7-6.  These results are very similar to the 

calculations Joint Intervenors claim should have been made.  See Joint Intervenors’ 1.2 Answer 

at 17.  Joint Intervenors argue that the combined maximum withdrawals could be between 7.04 

and 7.89 percent of low flows.  See id. at 17 (emphasis added).  This impact is bounded by the 

analysis already contained in the FEIS.  Moorer 1.2 Testimony at 13.  Thus, the FEIS already 

includes discussion of a case even more extreme than the “maximum” case the Joint Intervenors 

wanted analyzed.

3. Use of Uniform Drift Distribution Assumption is Appropriate

In addition to using proper flows and withdrawal rates, the NRC Staff appropriately bases 

its conclusions regarding impacts to aquatic resources from entrainment on a uniform drift 

distribution assumption.  This seems to be a major objection of Joint Intervenors, but the Staff 

uses the common, conservative approach that assumes that the percent of organisms entrained is 

equal to the percent of water withdrawn.  According to Dr. Coutant, “the assumption in the EIS 

(at 5-31) that the drifting eggs, larvae and invertebrates in the river would be uniformly 

distributed and all vulnerable to entrainment in proportion to water withdrawal is almost 

certainly an overestimate rather than an underestimate of true entrainment . . . .”  Coutant 1.2 

Testimony at 45-46 (emphasis added).  Dr. Coutant explains why this is so in his testimony and 

describes the approach as follows:  

Rather than using spatially—and temporally—variable numbers of several 
entrainable species and life stages, such as one would find in most river surveys, 
an analyst usually takes a single high-end estimate of numbers, assumes them to 
be the same for all entrained water, and makes an evaluation of the scale of likely 
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impact.  The details of distribution would generally come into play only if a 
moderate to large impact appears to occur and further, more detailed, analyses are 
warranted.

Coutant 1.2 Testimony at 41.  

Joint Intervenors argue that the Staff’s conclusions are “inherently unreliable” because, 

they claim, the drift community is in fact not uniformly distributed.  Young’s November 13, 

2007 Affidavit at ¶ 21.  Rather, Joint Intervernors argue that field studies by Wiltz (1983) and 

Nichols (1983) “have shown that fish eggs and larval fish are non-uniformly distributed and 

indeed variable over time and space in the vicinity of Plant Vogtle. . . .”  Joint Intervenors’ 1.2 

Answer at 11, citing Young’s November 13, 2007 Affidavit at ¶ 21. As Dr. Coutant testifies, 

however, these studies do nothing to negate the approach used in the EIS.  In fact, based on his 

review of these studies, Dr. Coutant concludes that impacts are overestimated, not 

underestimated.  Coutant 1.2 Testimony at 45-46; see also Moorer 1.2 Testimony at 8-10.

The Staff defends its assumption of a uniform drift distribution based on a comparison to 

data from Paller et. al (1986), “which found a uniform distribution of larvae in relation to depth 

in the Savannah River.”  FEIS at 5-31 to 5-32.  Additionally, the new units’ use of closed-cycle 

cooling, the low percentage of water being withdrawn, the design, location and velocity of the 

intake canal, and the presence of a one-foot high weir “would [all] minimize the entrainment of 

drifting fish eggs, larvae and bottom organisms.”  Coutant 1.2 Testimony at 45, citing FEIS at 5-

30 to 5-32; accord Dodd/Montz 1.2 Testimony at 12-13. Thus, because the EIS evaluated 

entrainment on the basis of a uniform density and in proportion to water withdrawal, and these 

design features will reduce impacts from entrainment, the Staff’s conclusions are appropriate. 

Additionally, as Dr Coutant has testified, once it is determined that impacts will be low “it would 

not be necessary to refine the calculations further by using empirical data on spatial variability.”  
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Coutant 1.2 Testimony at 43.  Joint Intervenors cannot demonstrate how an assumption of a 

uniform drift distribution would lead the Staff to conclude that impacts would be less than those 

based on a non-uniform drift distribution assumption.

Joint Intervenors characterize the Staff’s claim that “[l]arval fish are capable swimmers 

and appear to avoid high flow rates” as a “gross over-generalization.”  Young’s November 13, 

2007 Affidavit at ¶ 10.  However, as Dr. Coutant testifies, the design features of the proposed 

cooling system greatly reduce potential for mortalities from impingement and entrainment.  

Coutant 1.2 Testimony at 14-15.  A closed-cycle cooling system reduces water withdrawal by 

more than 95%.  Assuming that the percent of organisms entrained is proportional to the percent 

of water withdrawn, this large reduction in withdrawal translates directly into lower impacts to 

aquatic resources.  See FEIS at 5-30.  Therefore, because the mortalities from impingement (and 

entrainment) are expected to be greatly reduced, the need for site-specific biological studies is 

also greatly reduced.  Coutant 1.2 Testimony at 15.  Additionally, as explained by Dr. Coutant, 

the design of the intake canal includes a weir which will prevent water and organisms from the 

river bottom from entering the canal, which should reduce any “non-uniform” impacts from 

impingement and entrainment.  Id. The Staff’s assumption of a uniform drift distribution was 

appropriate and yielded conservative conclusions regarding impacts from impingement and 

entrainment.

4. Consideration of Anecdotal Evidence is Appropriate

Joint Intervenors complain that the Staff’s consideration of evidence from SNC’s screen 

basket cleanings and the Staff’s site visit was a “grossly inadequate” and “insufficient” method.  

Young’s November 13, 2007 Affidavit at ¶ 14.  Joint Intervenors attempt to characterize this as 

the only information considered by the Staff; however, as this Position Statement has 
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demonstrated, the Staff considered more than enough information to reach and support it 

conclusions, and to satisfy its NEPA obligations.  As Dr. Coutant testifies:  “Site visits are 

important for an analyst to obtain a perspective of the facility in its geographic setting, and to put 

the proposals in context . . . .  These site observations are just one of the many sources of 

information considered in the EIS.”  Coutant 1.2 Testimony at 35. It certainly would not have 

been appropriate for the Staff to completely ignore this information in its FEIS.

5. SNC’s 2008 Impingement and Entrainment Study Confirms the 
Staff’s Conclusions

In reaching its conclusions that impacts from impingement and entrainment would be 

small, the Staff also considered data from impingement and entrainment (“I & E”) studies

initiated in March of 2008 by SNC.  See FEIS at 2-94, 5-32; Exhibit SNC000004 and Exhibit 

SNC000005.  The I & E studies “characterize[] rates of impingement and entrainment of all 

detectable life states of fish at Plant Vogtle’s Unit 1 & 2 make-up water intake structure as a 

means to infer a technically valid assessment of anticipated I & E rates for the similarly designed 

intake structure for the proposed Plant Vogtle Units 3 & 4.”  Dodd/Montz 1.2 Testimony at 4.  

The I & E studies involved the collection of (1) samples of the ichthyoplankton (fish eggs and 

larvae) community of the Savannah River (intake source water) upstream and near Plant 

Vogtle’s intake canal; (2) samples of the entrained (inside the intake canal) ichthyoplankton 

community and (3) samples of impinged fishes collected by the traveling screen system. Id.

The I & E studies were comprised of twice monthly monitoring events.  The entrainment 

monitoring is complete and the results are compiled in the “Entrainment Assessment at the

[VEGP],” Georgia Power Company, October 2008.  Exhibit SNC000005.  The results of the 

impingement monitoring are compiled in the “Interim Report of Fish Impingement at the 

[VEGP],” Georgia Power Company, December 2008.  Exhibit SNC000004.  Both reports are 
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discussed in Mr. Dodd and Mr. Montz’s joint testimony.  Montz/Dodd 1.2 Testimony, passim.  

“The study was conducted with strict quality assurance to ensure that it was, indeed, legitimate 

scientific sampling, collection, sample handling, and sample analysis.”  Coutant 1.2 Testimony at 

24.

The results of the I & E studies confirm the Staff’s conclusions in the FEIS.  As Dr. 

Coutant, Mr. Montz and Mr. Dodd all testify, and the evidence confirms, the entrainment rate at 

units 1 and 2 is “exceedingly small in relation to the numbers passing in the river.” Id. at 26; 

accord Montz/Dodd 1.2 Testimony at 13, Exhibit SNC00005 at 29. Similarly, the impingement 

rate is “very low.”  Id. at 27.  The Staff’s conclusion that impacts from impingement and 

entrainment will be small is clearly supported by this evidence.  As Dr. Coutant testifies, even if 

the results were doubled to represent the intake from Units 1 and 2 and the intake from Units 3 

and 4 operating, the impacts would still be small.  See id.

C. Analysis of Thermal Impacts on Aquatic Resources is Adequate

In the same way, the FEIS’ analysis of thermal impacts on aquatic resources plainly 

satisfies the Staff’s NEPA obligation to take a “hard look” at the environmental consequences of 

two additional units.  Joint Intevernors’ challenge to this analysis likewise should not be 

sustained.  The Board identified two disputes with respect to the Staff’s conclusions of thermal 

impacts:  1) appropriate water levels used in models; and 2) assumption of a uniform drift 

community. January 15, 2008 Order at 29.  SNC’s position on each of these issues is discussed 

more fully above in sections IV, B.2 (very low flows were analyzed) and B.3 (uniformity is a 

conservative and appropriate assumption).  These arguments apply equally in the context of 

impacts from the thermal plume.  See Coutant 1.2 Testimony at 40-41.
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As SNC’s witnesses have testified, the Staff’s analysis of the impacts to aquatic resources 

from thermal discharges was adequate and satisfies its NEPA obligation.  As Dr. Coutant stated, 

use of a uniform drift distribution is a common, conservative assumption in preparation of EISs.  

Id. at 41.  Also, although the Staff believed that use of Drought Level 3 river flows was 

conservative, it nonetheless considered a 2000 cfs river flow in assessing thermal impacts.  

Significantly, while the Staff did consider a flow almost half that of Drought Level 3 (as Joint 

Intervenors have called for), it nonetheless determined that impacts from operation of two 

additional units would be “SMALL and localized.”  FEIS at 5-20 (errata).  

According to Dr. Coutant, “[t]he accepted approach for [EISs] . . . is to use computer 

models based on effluent characteristics and physical principles to estimate the dimensions and 

concentrations of the progressively diluted constituents . . . in the plume.”  Coutant 1.2 

Testimony at 32.  Section 5.3.3.1 of the FEIS outlines the Staff’s use of the EPA-approved

CORMIX model with conservative assumptions regarding minimum river temperatures, 

maximum discharge temperatures and combination of total effluent into a single discharge pipe.  

FEIS at 5-18 to 5-19.  Furthermore, the Staff considered the impacts at 2000 cfs, and concluded 

that, while the velocity and depth of the river will decrease with lower flows, the net impact 

would be a larger mixing zone.  Id. at 5-20 (errata).   However, “given the small size of the 

plume in the baseline . . . even a doubling in its area would not represent a significant impact to 

water quality in the river.”  Id.  Critically, the Staff concluded that “because the staff believes 

that such flow conditions would be only temporary, the staff does not consider the impacts under 

these conditions to be significantly different than the impacts” associated with Drought Level 3 

flows.  Id.  
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Finally, to assure the Board that the Staff’s model predictions of plume size and 

temperatures were reasonable, and to support the Staff’s conclusions regarding impacts to 

aquatic resources from thermal discharge, SNC conducted a field study on the thermal plume 

from the existing units.  This study was completed in August 2008 and is described in detail in 

Matt Montz and Tony Dodd’s testimony.  See Montz/Dodd 1.2 Testimony.  Messrs. Dodd and 

Montz mapped the physical size and temperature characteristics of the thermal plume, using high 

resolution hydraulic measurements and concluded:  “The overall study result indicated the 

presence of a relatively small zone of detectable difference between discharge and ambient 

temperatures.”  Id. at 19.

Dr. Coutant reviewed the thermal study and agreed that it confirmed the size and shape of 

the plume predicted by the Staff. Coutant 1.2 Testimony at 32. He stated:

The thermal distributions suggest that exposure to elevated temperatures in the 
plume would be no greater in midsummer than organisms already receive from 
natural warming of the ambient surroundings.  The velocity distributions suggest 
that the plume is widely dispersed downstream and is mainly in the center channel 
rather than impacting the more biologically productive shorelines.  Passage and 
cooling are rapid, almost certainly not providing durations of exposure to high 
temperatures sufficient to cause mortality in the river . . . . I believe this confirms 
the conclusions reached from the CORMIX modeling, from which the NRC 
determined the impacts would be SMALL.

Id. at 34. Indeed, as Dr. Coutant testifies, “the actual warming of the river by the thermal plume 

was no greater (and apparently much less) than the natural solar heating.”  Id. at 33.

Thus, SNC’s thermal study, described in the testimony of Matt Montz and Tony Dodd, 

confirms the Staff’s conclusions.  Therefore, because the information in the FEIS from which the 

Staff has based its conclusions regarding impacts from thermal discharges is adequate, Joint 

Intervenors’ contention would not change the analysis or conclusions and cannot be sustained.
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V. Conclusion

For the reasons set forth in this Position Statement and supported by the testimony and 

evidence being filed concurrently herewith, Joint Intervenors’ EC 1.2 should not be sustained.  

SNC respectfully requests that the Board rule that the FEIS identifies and adequately considers 

direct, indirect and cumulative impacts from impingement/entrainment and thermal discharge on 

aquatic resources.  In its FEIS, the Staff clearly took the required “hard look” at the 

environmental impacts of the issuance of an ESP.  As a general matter, the Staff’s aquatic 

impacts review was proper.  Moreover, the evidence supports a finding that the issues

specifically identified by the Board as in dispute are determined in favor of SNC – the baseline 

aquatic data is adequate, the river flows and withdrawal rates relied on by the Staff are 

conservative and appropriate, and the impacts from impingement, entrainment and thermal 

discharges are identified and adequately considered.  Moreover, no change to the Staff’s analysis 

or conclusions would result from the consideration of more data.  In the alternative, if the Board 

finds that information beyond that presented in the FEIS is necessary to estimate impacts, the 

evidence presented by SNC in this Position Statement provides a more than adequate basis for 

the Board’s supplementation of the EIS.  

Respectfully submitted,

(Original signed by M. Stanford Blanton)
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BALCH & BINGHAM LLP
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