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Appendix A 

Examples 

 

1.0 Modification of precedent – TSTF Travelers (DC power & End States) 

DC Power: The Technical Specification Task Force (TSTF) submitted TSTF-360 (DC Electrical 
Rewrite) for NRC Staff review in the late 1990s. The TSTF submitted TSTF-360 Rev. 11 on November 
6, 2000 to incorporate the results of several technical discussions with the Staff. NRC approved Rev. 
1 on December 18, 2000.2 However, in 2006, the Staff identified new concerns3 with TSTF-360. The 
Industry and the Staff were not able to reach a mutually acceptable resolution of the Staff’s 
concerns. The Staff did not perform a Regulatory Analysis of its revised position on the acceptability 
of TSTF-360. NEI believes there should be a more rigorous process for updating approved Travelers 
and the associated NRC safety evaluations based on new information. The process should include 
participation by all stakeholders. 

End States: The NRC approved TSTF-4234, "Technical Specifications End States, NEDC-32988-A," on 
March 23, 2006. The approval was published in the Federal Register as a CLIIP Notice of 
Availability.5 Two plants received license amendments adopting the change. However, other 
licensees were advised that LARs based on TSTF-423 could not be approved unless they conformed 
with Administrative Letter 98-106, "Dispositioning Of Technical Specifications that are Insufficient to 
Assure Plant Safety." In one case the Staff declined to accept a change in end state for primary 
containment, even though that change had been approved in the Staff’s review of Topical Report 
NEDC-32988-A and again in the Staff’s review of TSTF-423. The Staff no longer finds TSTF-423 
acceptable. This is a significant change that the Staff implemented unilaterally without stakeholder 
participation or a regulatory analysis. 

2.0 Modification of precedent – TORMIS 

Some licensees have identified exposed exhaust ductwork or piping that is not protected against 
tornado missiles. This is an apparent discrepancy between the as-built plant and the current 
licensing basis. The options for corrective action are (1) plant-specific evaluations to exclude the 
components from the design basis for tornado missile protection (using the EPRI TORMIS7 computer 
code or some other methodology), or (2) modify the plant to either eliminate or protect the 
components. Option 1 is preferred because NRC has published a safety evaluation8 of TORMIS, and 
there have been a number of precedent approvals at other plants9,10,11,12,13. However, recent LARs 
based on TORMIS precedent have not been successful. There is no stable licensing process for the 
identification and use of precedent-setting Staff SEs. 
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3.0 Modification of precedent – NUMARC 8700 (SBO) 

A 2005 inspection report14 cited a licensee for “…failure to establish a target reliability for the plant’s 
alternate power source consistent with the reliability approved by NRC staff in the licensee’s Station 
Blackout submittal for 10 CFR 50.63.” The NRC staff concluded that the licensee’s methodology 
(based on NRC-endorsed NUMARC 87-00, rev. 115) was “non-conservative” and represented a 
performance deficiency. Region findings of this type should be referred to NRC headquarters for 
evaluation as generic issues. 

4.0 Reinterpretation – Shutdown as a conservative alternative to an LCO Action Statement 

In October 2005, a licensee entered a Tech Spec action statement due to a blown fuse. The licensee 
determined that plant shutdown was a conservative alternative to implementing the action 
statement. Taking the more conservative action is standard industry practice that has been 
evaluated and accepted by NRC and is consistent with the format and usage rules for implementing 
the improved Standard Technical Specifications (ISTS). Nevertheless, the NRC issued a non-cited 
violation (NCV). The licensee denied the violation (without success) based on inconsistency with 
past NRC practice.  

5.0 Reinterpretation – Scope of Limiting Safety System Settings 

Since the “setpoints” issue first emerged in approximately 2004, the NRC staff has been adjusting its 
position on what constitutes compliance with 10 CFR 50.36(d)(1). First it was an “ISA Method 3” 
issue, then a calibration issue, and now an “LSSS scope” issue. NEI submitted two technical 
reports16,17 in defense of its opposing position with respect to methodology and calibration 
requirements, but NRC declined to review them. The Tech Spec Task Force then submitted TSTF-
49318 to address the NRC staff’s concerns, but that review remains incomplete. Recently, the staff 
concluded that all automatic functions in the TS that mitigate Anticipated Operational Occurrences 
(AOOs) or Design Basis Accidents (DBAs) could be considered limiting safety system settings 
(LSSS).19 The regulatory mandate in 10 CFR 50.36 on protecting Safety Limits applies only to AOOs. 
This is a significant change that the staff has implemented unilaterally without stakeholder 
participation or a regulatory analysis. 

6.0 Reinterpretation – Reportability of loss of shutdown cooling as a loss of safety function 

The Staff documented an interpretation of the reporting requirements of 10 CFR 50.73(a)(2)(v)(B) 
in a 2005 Inspection Report20. Regional Utility Group (RUG) IV submitted a letter21 to NRC 
documenting its disagreement with the Staff’s interpretation. NRC Region IV reaffirmed its 
interpretation in a letter22 to the RUG IV chairman. Industry continues to disagree with the staff’s 
conclusion, which has significant generic implications regarding performance indicators. The licensee 
and RUG IV have referred the matter to the NEI Licensing Action Task Force for further evaluation 
and communication with NRC.23 
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7.0 Reinterpretation – Entry into a Mode when an LCO is not met 

Based on NRC Task Interface Agreement (TIA) 2008-002, the NRC cited a licensee for not having 
adequate procedures to ensure that actions required by LCO 3.0.4.a (entry into a Mode when an 
LCO is not met) were completed prior to a Mode transition. The Industry disagrees with the staff’s 
conclusion for reasons stated in a July 17, 2008 letter24 from the Technical Specification Task Force 
to the NRR Division of Inspection and Regional Support. This is a generic issue that could affect 
many licensees and should be developed with stakeholder participation. 

8.0 Plant-specific issue with generic applicability – CDBI findings on EDG frequency Tech Specs 

Identical CDBI findings pertaining to the Tech Spec surveillance requirements on emergency diesel 
generator (EDG) frequency have been documented at several plants25. The typical TS surveillance 
criterion for EDG frequency is ± 2% of the 60 Hz nominal frequency (i.e., 58.8 Hz to 61.2 Hz) as 
recommended in Regulatory Guide 1.926. Typically, licensees do not analyze at the extremes of the 
frequency range. The industry position is (1) the use of nominal values within a standard tolerance 
is typical, accepted practice in electrical engineering, and (2) plant procedures do not permit 
operation at the extremes for extended periods of time. However, the NRC staff has taken the 
position, through CDBI inspection reports, that either a plant-specific analysis must be performed to 
support steady state operation at the extremes, or the TS surveillance should be changed to limit 
such operation. NEI recommends that NRC perform a regulatory analysis of this interpretation. 

9.0 Plant-specific issue with generic applicability – Treatment of uncertainties (UHS temperature) 

The Staff cited a licensee for failure to demonstrate conservative acceptance criteria for 
uncertainties in ultimate heat sink (UHS) temperature instrumentation. NEI recommends that NRC 
perform a regulatory analysis. This is a generic issue that could affect many licensees and should be 
developed with stakeholder participation. 

10.0 Preemption of 10 CFR 50.59 – CASMO computer code 

After performing the necessary 10 CFR 50.59 review, a licensee planned to use an updated 
computer code without prior NRC approval. The NRC staff was aware of the licensee plan and 
advised the licensee that the updated code could not be implemented without prior NRC approval. 
The staff’s position is contrary to Generic Letter 83-1127, NEI 96-0728, and Regulatory Guide 1.18729. 
Licensees cannot be preempted from using 10 CFR 50.59. 

11.0 Treatment of guidance as a requirement – Rod drop analysis fuel enthalpy limit 

The calculated fuel enthalpy reported in a licensee’s EPU LAR30 was 234 cal/gm, well below the 280 
cal/gm limit in the plant-specific licensing basis and SRP 4.2 (Rev. 2)31. However, the Staff review 
imposed a more restrictive 230 cal/gm limit based on a Staff paper published in an industry journal 
and on other unpublished internal documents. Licensees should be able to rely on criteria in durable 



Enclosure 

A-4 

Revision 0 for Peer Review, 10/01/2008 

guidance documents such as the SRP. In this case, the Staff should have considered the reported 
value on its merits and not rejected it because it exceeded an unofficial limit by a small amount. 
(Note: the 230 cal/gm limit has since been published in Rev. 3 of SRP 4.2). 

12.0 Treatment of guidance as a requirement – SDP for performance deficiencies (TI 2515/167) 

The NRC staff issued an Inspection Manual Temporary Instruction (TI 2515/16732) to confirm 
continued industry implementation of voluntary shutdown initiatives described in NUMARC 91-0633 
and Generic Letter 88-1734. The TI enables the staff to classify the failure to implement NEI 91-06 
as a performance deficiency subject to the significance determination process (SDP) and PRA 
analysis. This represents a use of the inspection process to bypass the rulemaking process and 
establish non-mandatory guidance as a de facto requirement. 

13.0 Treatment of guidance as a requirement – Dry storage cladding temperature limits (ISG-11) 

10 CFR 72 does not contain a fuel cladding temperature limit. NRC staff guidance on this topic is 
contained in NUREG-153635. Interim Staff Guidance (ISG) 11 pertains to spent fuel cladding 
temperature limits during dry storage and transportation. ISG-11 Rev. 236 established a fuel cladding 
temperature limit of 400C (752F) for normal storage conditions and expanded the definition of 
normal conditions to include short-term normal operations, such as vacuum drying. Historically, 
casks have been licensed with a higher fuel cladding temperature limit for short-term operations. A 
lower cladding temperature limit for vacuum drying conditions obliges the holder of a cask 
Certificate of Compliance (CoC) to require licensees to use new cooling procedures and equipment 
to meet the revised temperature limit. NEI recommends that guidance of this type be subject to a 
regulatory analysis. It represents a generic issue that could affect many licensees and should be 
developed with stakeholder participation. 

14.0 Acceptance conditioned on a commitment – Setpoints and allowable values (RIS 2006-17) 

During the acceptance review of an EPU LAR37, the Staff advised the licensees that it would not be 
accepted without a commitment to follow the setpoint guidance in RIS 2006-1738. This makes the 
“guidance” in the RIS a de facto requirement. It is also inconsistent with guidance in LIC 10139 that 
Staff should not use information requests to obtain commitments.  

15.0 Acceptance conditioned on a commitment – Ultrasonic flow meter (RIS 2007-24) 

The NRC has approved several LARs to increase rated power by utilizing Ultrasonic Flow Meters 
(UFMs) to increase the accuracy of the power measurement. Until recently, the NRC Staff accepted 
that UFMs were not included in the TS because they are not credited in the safety analysis. 
However, the Staff has changed its position and now expects to see UFM TS in power uprate 
amendments that rely on the technology. In addition, Industry does not believe the staff’s proposed 
model Technical Specification is consistent with ISTS format and usage rules. The issue remains 
open after several discussions with the Staff. 
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16.0 Acceptance conditioned on a commitment – Operability with degraded voltage (IN 2007-09) 

A licensee’s LAR40 had been under review for approximately one year at the time the NRC published 
Information Notice 2007-0941. The Staff determined that the LAR could not be approved unless it 
addressed the IN. The licensee withdrew the LAR.42 This is an example of a lower tier generic 
communication decreasing the efficiency of a regulatory review. The LAR could have been approved 
conditional on a follow-up LAR to address the IN. 

17.0 RAI scope exceeds CLB – TS change to conform with a 10 CFR 50.59 modification 

A licensee modified the containment sump under 10 CFR 50.59 and submitted an LAR43 to revise the 
Tech Spec surveillance requirements to conform to the design. The LAR was based on precedent set 
by other plants. The Staff asked several questions44,45 about missile protection, jet impingement, 
dynamic loading, structural design, and the performance of containment sump strainers and screens 
that went well beyond the scope of the proposed surveillance requirements. The licensee answered 
the questions because it needed the amendment in support of continued operation. 

18.0 RAI scope exceeds CLB – Steam generator inspections reports are not licensing actions 

Licensees are being asked to answer RAI questions on summary reports of steam generator 
inspections results. These reports are not licensing actions. Some of the questions are information 
gathering, and others could be answered verbally during the inspections. The RAI process should 
not be used for routing information requests. 

19.0 LAR review scope – Re-review of approved methods that were not affected by an LAR 

A licensee submitted an LAR in support of steam generator replacement. The LAR included the 
results from the reanalysis of postulated accidents using NRC-approved methods in accordance with 
the CLB. The NRC staff use the RAI process to open previously approved licensing basis methods for 
re-review. Apparently, some NRC staff members believe that an LAR opens the entire CLB to re-
review. Industry believes that the only part of the CLB subject to re-review is the part within the 
scope of the proposed change. 

20.0 LAR review scope – Addition of SBO requirements beyond the scope of an EPU LAR 

A licensee submitted an LAR for a small power uprate. The LAR was similar to a previously approved 
LAR for another unit at the same site. NRC issued a request for additional information (RAI) asking 
the licensee to change the plant’s station blackout coping duration from 4 hours to 16 hours. This 
was a substantial change to the plant-specific licensing basis that was unrelated to the licensee’s 
request. The NRC Staff used a time-sensitive LAR to leverage a new position. The licensee was 
obliged to trade off its reluctance to change a compliance strategy (station blackout coping duration) 
with its need for the uprate amendment. 
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