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BEFORE THE COMMISSION 
 
 
In the Matter of    )     
      )  
U.S. DEPARTMENT OF ENERGY  )  DOCKET No. 63-001 
      )  
(High Level Waste Repository)  )   
 
 

NRC STAFF ANSWER TO JOINT MOTION BY   
LINCOLN AND EUREKA COUNTIES, NV FOR CLARIFICATION 

DISCUSSION 

Pursuant to 10 C.F.R. § 2.323(c), the Staff of the U.S. Nuclear Regulatory Commission 

(Staff)  submits this answer to the December 22, 2008 joint motion by Lincoln County, Nevada 

and Eureka County, Nevada (collectively, the Counties). “Joint Motion by Lincoln County and 

Eureka County for Clarification of the Commission’s October 22, 2008 Notice of Hearing 

Concerning the Deadline by Which Interested Governmental Participants Must Identify the 

Contentions on Which They Wish to Participate,” December 22, 2008 (Motion).   

The Counties’ Motion requests the Commission to clarify its October 22, 2008 Notice of 

Hearing, U.S. Department of Energy (High-Level Waste Repository) CLI-08-25, 68 NRC __, 

(October 17, 2008) (slip op.) by establishing a 45 day period after rulings on contention 

admissibility, during which the Counties and other interested governmental participants (IGP) 

may identify those contentions on which they wish to participate. Motion at 4-5. The Staff does 

not oppose the Motion to the extent that it requests the Commission to establish a reasonable 

deadline for the Counties and other IGPs to identify contentions, and the Staff is aware that the 

Advisory PAPO Board recommended that future Boards require contentions to be identified 

within either 45 days of filing the contention or 45 day of its admission. U.S. Department of 
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Energy (High-Level Waste Repository: Pre-Application Matters, Advisory PAPO Board), LBP-

08-861-01, 67 NRC at ___ (June 20, 2008) (slip op. at 11).   

As a practical matter, however, the Counties and other IGPs will have well in excess of 

45 days in which to decide on which contentions they wish to participate, because there is no 

reason why the Counties and any other IGPs cannot begin immediately to analyze the filed 

contentions to determine on which they may wish to participate. The last day for filing 

contentions was December 22, 2008 and the First Prehearing Conference Order which will 

identify admitted contentions does not have to be issued until 140 days after that. See High-

Level Waste Repository, CLI-08-25, 68 NRC at ___ (slip op. at 11). Once the First Prehearing 

Conference Order is issued, the Counties and IGPs should be able to give prompt notice 

regarding those admitted contentions on which they will wish to participate. 

The Staff is concerned about the potential impact on the hearing schedule if the 

Counties and other IGPs are provided 45 days after the first prehearing conference order is 

issued to identify those contentions on which they wish to participate.  The Atomic Safety and 

Licensing Board(s) (Board) that is appointed in this proceeding will be required to accomplish 

two things in the first Prehearing Conference Order  that are directly relevant to consideration of 

the Counties Motion. See 10 C.F.R. § 2.1021(d).  First, the Board(s) will rule on the admissibility 

of the proposed contentions.  See 10 C.F.R. Part 2, Appendix D, “Schedule for the Proceeding 

on Consideration of Construction Authorization for a High-Level Waste Geologic Repository” 

(Appendix D). Second, the Board(s) will establish a schedule for further action and a discovery 

schedule that takes into account the three-year schedule for the Commission to approve or 

disapprove the license application.  See 10 C.F.R. sec. 2.1021(a)(5). 

As a result, it is likely that the discovery schedule as well as a schedule for further action 

will begin at the same time that the Board(s) first rules on the contentions to be admitted. If the 

Counties and other IGPs are allowed 45-days after that to identify contentions, their notices 

could come as late as 45 days into discovery. Under these circumstances, there is no reason to 
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delay discovery or any other further action or phase of the proceeding while the Counties and 

other IGPs serve notice identifying the contentions on which they wish to participate. Any 

concerns they may have should be alleviated because, as discussed above, they will have 

already had well over 45-days in which to decide on which contentions they wish to participate 

and should be able to provide notification earlier than 45 days. 

 Consequently, the Staff urges the Commission to clarify that the Counties and other 

IGPs may not seek to delay, interrupt or otherwise amend the discovery schedule or schedule 

for any subsequent phase of the proceeding due to the timing of their notice of contention 

participation.  

CONCLUSION 

 For the reasons stated above, the Staff requests the Commission to clarify that 

regardless of when the Counties and other IGPs serve notice of the contentions on which they 

wish to participate; they must accept the status of the hearing as it exists when contentions are 

adopted. 

Respectfully submitted by, 
 
 
 

/Signed (electronically) by/ 
 
Daniel W. Lenehan 
Counsel for NRC Staff 
US Nuclear Regulatory Commission 
Mail Stop O15 D21 
Washington, DC 20555-0001 
(301) 415-3501 
dwl2@nrc.gov 
 

 
Dated at Rockville, Maryland 
This 2nd day of January, 2009 
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