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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
BEFORE THE COMMISSION 

 
  
  ) 
In the Matter of   ) Docket Nos. 52-031-COL  
  )   52-032-COL 
EXELON NUCLEAR TEXAS HOLDINGS, LLC ) 
  ) 
(Victoria County Station, Units 1 and 2)  ) December 24, 2008 
  ) 
 
ANSWER OF EXELON OPPOSING SECOND MOTION FOR LEAVE TO FILE REPLY 

 
On December 5, 2008, Texans for a Sound Energy Policy (“TSEP”) submitted a Motion 

to the U.S. Nuclear Regulatory Commission (“NRC”) requesting that the Commission (1) revoke 

the NRC staff’s decision to docket the combined license (“COL”) application for Victoria 

County Station, Units 1 and 2, (2) return the COL application to Exelon, and (3) dismiss the 

licensing proceeding.1  The NRC staff and Exelon Nuclear Texas Holdings, LLC (“Exelon”) 

submitted their answers opposing the Motion to Revoke Docketing on December 12 and 15, 

2008, respectively.2  On December 19, 2008, TSEP submitted a Reply to the NRC staff and 

Exelon answers, along with an associated Motion for Leave to Reply.3  TSEP seeks leave to 

reply because, in its view, the NRC staff and Exelon answers presented arguments that TSEP 

                                                 
1  Texans for a Sound Energy Policy’s Motion to Revoke Docketing Decision and Dismiss Licensing Proceeding 

for Exelon’s Victoria Combined License Application (Dec. 5, 2008) (“Motion to Revoke Docketing”). 
2  Answer to Texans for a Sound Energy Policy’s Motion to Revoke Docketing Decision and Dismiss Licensing 

Proceeding for Exelon’s Victoria Combined License Application (Dec. 12, 2008); Answer of Exelon Opposing 
Motion to Revoke Docketing Decision and Dismiss Licensing Proceeding (Dec. 15, 2008) (“Exelon Answer”). 

3  Texans for a Sound Enegry [sic] Policy’s Reply to Exelon’s and NRC Staff’s Answers to Motion to Revoke 
Docketing Decision and Dismiss Licensing Proceeding (Dec. 19, 2008) (“Reply”); Texans for a Sound Energy 
Policy’s Motion for Leave to Reply to Exelon’s and NRC Staff’s Answers to Motion to Revoke Docketing 
Decision and Dismis [sic] Licensing Proceeding for Victoria Combined License Application (Dec. 19, 2008) 
(“Motion for Leave to Reply”). 
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could not have anticipated.4 

This is the second time in less than a month in which TSEP has sought leave to submit a 

reply to answers filed by the NRC staff and Exelon.5  As with TSEP’s previous motion for leave 

to reply, the instant Motion for Leave to Reply should be denied because there are no compelling 

circumstances that warrant the filing of a reply.6 

NRC regulations at 10 C.F.R. § 2.323(c) specify that a movant “has no right to reply, 

except as permitted by the Secretary, the Assistant Secretary, or the presiding officer,” and that 

leave “may be granted only in compelling circumstances, such as where the moving party 

demonstrates that it could not reasonably have anticipated the arguments to which it seeks leave 

to reply.”  Rather than requesting leave to file a reply, a movant is expected “to anticipate 

potential arguments and lengthy responses and to frame their opening pleadings accordingly.”7  

 TSEP presents three arguments as to why a reply is warranted.  As demonstrated below, 

none of these arguments satisfies the standards for a request to submit a reply. 

First, TSEP claims that it could not have anticipated that the NRC staff and Exelon would 

argue that Commission regulations give the NRC staff discretion to determine whether a COL 

application is complete and acceptable for docketing.8  TSEP, however, has not demonstrated 

that it could not have reasonably anticipated the arguments for which it seeks leave to reply.  

Given that TSEP discussed 10 C.F.R. § 2.101(a)(3) and the docketing of the COL application 

throughout its Motion to Revoke Docketing, TSEP should have recognized that the NRC staff’s 

                                                 
4  Motion for Leave to Reply at 1-2. 
5  See Texans for a Sound Energy Policy’s Motion for Leave to Reply to Exelon’s and NRC Staff’s Opposition to 

Petition to Hold Hearing Notice for Victoria Combined License Application in Abeyance (Nov. 25, 2008). 
6  See Answer of Exelon Opposing Motion for Leave to File Reply (Dec. 3, 2008). 
7  Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CLI-91-8, 33 NRC 461, 469 (1991). 
8  See Motion for Leave to Reply at 2. 
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and Exelon’s answers would present arguments on the applicability of Section 2.101 and would 

discuss recent Commission case law regarding the NRC staff’s role with respect to the docketing 

of an application.9   

Second, TSEP argues that it could not have anticipated that Exelon would argue that 

retaining the COL application on the docket would not harm TSEP, but that Exelon would suffer 

significant economic harm if docketing of the COL application were revoked.10  TSEP should 

have anticipated that Exelon would point out that TSEP’s interests would not be harmed by 

retaining Exelon’s application on the docket because TSEP claimed the docketing of Exelon’s 

COL application should be revoked to provide TSEP with “procedural protection.”11  Exelon 

merely pointed out that this “procedural protection” was unnecessary.12  Likewise, TSEP should 

have anticipated that once it raised the issue of potential harm, Exelon would present a 

countervailing point of view on why docketing of the COL application should not be revoked.13 

Third, TSEP asserts that leave to reply is warranted because it could not have anticipated 

Exelon’s argument that NRC regulations allow an application to be revised after docketing.14  

Again, TSEP has not demonstrated that it could not have reasonably anticipated this argument.  

Since Exelon notified the NRC that it expects to designate another reactor technology, Exelon 

                                                 
9  Despite TSEP’s assertion to the contrary, Exelon has not claimed that “the Commission has no jurisdiction over 

[this] proceeding” or that the Commission lacks “inherent supervisory authority over all NRC proceeding.”  See 
Motion for Leave to Reply at 2.  Rather, Exelon argued that Commission regulations and precedent prevent 
TSEP from challenging the NRC staff’s docketing decision in this adjudicatory proceeding.  See Exelon Answer 
at 4. 

10  See Motion for Leave to Reply at 2. 
11  Motion to Revoke Docketing at 7. 
12  See Exelon Answer at 7-9. 
13  See id. at 9-10.  Moreover, TSEP was aware that the U.S. Department of Energy loan guarantee program was 

important to Exelon’s interest.  See Motion to Revoke Docketing at 4 (quoting an Exelon spokesman discussing 
the federal loan guarantee program). 

14  See Motion for Leave to Reply at 2-3. 
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has consistently maintained that it plans to revise its COL application.15  Given that TSEP was 

aware of Exelon’s plan to revise its COL application prior to filing its Motion to Revoke 

Docketing, TSEP should have anticipated that Exelon would argue that NRC regulations 

specifically allow for an application to be revised after docketing. 

As set forth above, the Motion for Leave to Reply fails to demonstrate compelling 

circumstances that warrant the need for a reply.  Rather, it appears that TSEP is repeatedly 

attempting to circumvent the Commission’s Rules of Practice which grant no right to file a reply.  

Accordingly, the Motion for Leave to Reply should be denied. 

Respectfully submitted, 
 
Signed (electronically) by Steven P. Frantz 
Steven P. Frantz 
Jonathan M. Rund* 
Morgan, Lewis & Bockius LLP 
1111 Pennsylvania Avenue, NW 
Washington, DC  20004 
Phone:  202-739-3000 
Fax:  202-739-3001 
E-mail:  sfrantz@morganlewis.com 
 
*Admitted in Virginia Only 
 
Counsel for Exelon 

 

                                                 
15  See Letter from Thomas S. O’Neill, Exelon, to NRC, at 1 (Nov. 24, 2008), available at ADAMS Accession No. 

ML083370296 (“Exelon expects to decide on an alternate reactor technology in early 2009, and will develop a 
revision to the VCS Units 1 and 2 COL Application to reflect the new technology selected.”) (emphasis added). 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on December 24, 2008 a copy of the “Answer of Exelon Opposing 

Second Motion for Leave to File Reply” was filed electronically with the Electronic Information 

Exchange. 

 
Diane Curran 
Harmon, Curran, Spielberg, & Eisenberg, L.L.P. 
1726 M Street NW, Suite 600 
Washington, DC 20036 
(E-mail:  dcurran@harmoncurran.com) 
 

Office of the Secretary  
Attn:  Rulemaking and Adjudications Staff 
U.S. Nuclear Regulatory Commission 
Washington, DC  20555-0001 
(E-mail:  hearingdocket@nrc.gov) 
 

Sara E. Brock 
Marcia Carpentier 
Office of the General Counsel 
Mail Stop:  O-15 D21 
U.S. Nuclear Regulatory Commission 
Washington, DC  20555-0001 
(E-mail:  Sara.Brock@nrc.gov; 
Marcia.Carpentier@nrc.gov) 
 

Office of Commission Appellate Adjudication 
U.S. Nuclear Regulatory Commission 
Mail Stop:  O-16G4 
Washington, DC  20555-0001 
(E-mail:  ocaamail@nrc.gov) 

James Blackburn, Jr. 
Charles Irvine 
Blackburn Carter, P.C. 
4709 Austin Street 
Houston, TX 77004 
(E-mail: jbblaw@blackburncarter.com; 
charles@blackburncarter.com) 
 

John D. Runkle 
Attorney at Law 
Post Office Box 3793 
Chapel Hill, NC  27515 
(E-mail: jrunkle@pricecreek.com)  
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Michael Mariotte 
Nuclear Information and Resource Service 
6930 Carroll Avenue, Suite 340 
Takoma Park, MD 20912 
(E-mail: nirsnet@nirs.org)  
 

  

 
Signed (electronically) by Steven P. Frantz 
Steven P. Frantz 
Morgan, Lewis & Bockius LLP 
1111 Pennsylvania Avenue, NW 
Washington, DC  20004 
Phone:  202-739-3000 
Fax:  202-739-3001 
E-mail:  sfrantz@morganlewis.com 
 
Counsel for Exelon 

 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (None)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /UseDeviceIndependentColor
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 450
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly true
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 5.0 e versioni successive.)
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents suitable for compliance with 10CFR1, Appendix A.  Created PDF documents can be opened with Adobe Reader 5.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [300 300]
  /PageSize [612.000 792.000]
>> setpagedevice


