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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION

In the Matter of
CROW BUTTE RESOURCES, INC. Docket Nos. 40-8943

(License Renewal for the In Situ Leach
Facility, Crawford, Nebraska)
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ASLBP No. 08-867-08-OLA-BD01

NRC STAFF'S ANSWER TO THE DELEGATION’S
APPEAL OF THE BOARD’'S ORDER OF NOVEMBER 21, 2008

INTRODUCTION

Pursuant to 10 C.F.R. § 2.341(b)(3), the NRC staff (“Staff’) hereby provides its
answer to the Great Sioux Nation Treaty Council Oglala Delegation’s (“Delegation”) appeal of
the Atomic Safety and Licensing Board’s (“Board”) Memorandum and Order of November 21,
2008." The Board therein denied the petition for intervention and request for hearing of the
Delegation, but granted the Delegation the opportunity to participate in the hearing pursuant
to 10 C.F.R. § 2.315(c).? In its Appeal of LBP-08-24, the Delegation asks the Commission to
reverse the decision of the Board denying the Delegation standing and one of its proffered
contentions, arguing that the use of water by the Applicant’s facility “actually amounts to a
permanent taking of water resources that the United States may one day deem belong to the
Lakota Nation.” In response, the Staff asserts that the arguments and issues raised by the

Delegation upon appeal (1) have not been raised by the Delegation prior to its appeal and (2)

' Petitioner’s Brief in Support of Appeal (Dec. 10, 2008) (“Appeal”).

2 Memorandum and Order (Ruling on Hearing Requests), LBP-08-24, 68 NRC ___ (Nov. 21, 2008)
(slip op. at 82) (“LBP-08-24" or “Order”).

3 Appeal at 5, 7.



-2-

are, nonetheless, not relevant to this license renewal proceeding. Thus, the Commission
should deny the Delegation’s appeal of LBP-08-24.

BACKGROUND

Crow Butte Resources, Inc. (“CBR” or “Applicant’) is licensed to operate an in-situ
leach (“ISL”) recovery facility in Crawford, Dawes County, Nebraska. On November 27,
2007, CBR sent by letter to the NRC a license amendment application (‘LRA” or
“Application”) (ADAMS ML073480266 & ML073480267), requesting renewal of its source
materials license for a standard 10-year period. In a letter to CBR dated March 28, 2008, the
NRC Staff stated that it had found, per its administrative review, the Application acceptable to
begin a technical review.® On May 27, 2008, a notice of opportunity to request a hearing or
petition to intervene was published in the Federal Register.°

On July 28, 2008, the Delegation timely filed a petition for intervention and request for
hearing.” The Applicant responded to the Petition on August 22, 2008,® and, shortly
thereafter, the Staff filed the same.® On September 3, 2008, the Delegation filed its reply to
the Applicant’s and to the Staff’'s responses.” On September 30 and October 1, 2008, oral

argument was held in Crawford, NE.

* CBR currently possesses source material license, SUA-1534.

® Letter from William von Till to Stephen P. Collings (dated March 28, 2008) (ML080720341).

® Notice of Opportunity for Hearing, Crow Butte Resources, Inc., Crawford, NE, 73 Fed. Reg. 30,426

(May 27, 2008).
" Request for Hearing and Petition for Leave to Intervene (July 28, 2008) (“Petition”).

® Applicant's Response to Petition to Intervene Filed by Oglala Delegation of the Great Sioux Nation
Treaty Council (Aug. 22, 2008).

® NRC Staff's Response in Opposition to Petitioner's Request for Hearing and/or to Intervene of the
Delegation of the Great Oglala Sioux Nation Treaty Council (Aug. 25, 2008).

'% petitioner Oglala Delegation of the Great Sioux Nation Treaty Council’s Reply to Applicant and
NRC Answers to Petition for Leave to Intervene (Sept. 3, 2008). In its reply, the Delegation
additionally sought to join the contentions proffered by the Consolidated Petitioners. /d. at 3.
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On November 21, 2008, the Board issued its decision. While the Board did not find
that the Delegation had demonstrated standing to participate as a party, the Board granted
the Delegation the opportunity to participate as an interested governmental body pursuant to
10 C.F.R. § 2.315(c)." The Board found that “none of the [Delegation’s] arguments supply
the detailed requirements needed for contention admissibility.”"?

On December 10, 2008, the Delegation filed an appeal of LBP-08-24, disputing the
Board’s denial of standing and its contention arguing that the use of water by the Applicant’s
facility “actually amounts to a permanent taking of water resources that the United States
may one day deem belong to the Lakota Nation.”"®> The Delegation argues that the water
used by the CBR facility is “effectively removed from the biosphere due not only to the
[introduction of] contaminations, but by its physical injection in a deep storage well.”'* The
Delegation poses the question, “If and when the illegal taking of the Lakota treaty territory is
recognized and appropriately reversed, what good will this water been then?”* In light of the
foregoing, the Delegation asserts that it should be granted standing “specifically to address
116

the extreme consumption and contamination of water resources in Lakota treaty territory.

The Delegation additionally discusses the origins of federal Indian law and its flawed

" Order at 25, 82.

"2 Id. at 78. However, the Board did not determine the admissibility of the Delegation’s proffered
contentions because the Board had not granted the Delegation standing. /d.

13 Appeal at 5, 7.

" Id. at6. The Delegation notes that “[w]hile the licensed flow-rate within the aquifer being mined for
uranium involves water being re-circulated through the aquifer using the ISL process, there is also an
annual bleed of 1-2% of the annual flow that is subsequently injected into a deep storage aquifer.” /Id.
at 5.

' Id. at 6.

® J1d. at7.
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roots, as the Delegation argues, in the “doctrine of Christian discovery and dominion.””” The
Delegation concludes its Appeal with the following:

While the NRC may be bound by the rulings of the U.S. Supreme Court, the Oglala
Delegation submits that those rulings are only changed when that court is presented
with a genuine controversy. The Oglala Delegation knows that some day, some
official arm or agency of the United States will take the first steps towards remedying
the rqiestakes of its past. The Oglala Delegation urges the Commission to take that
step.

ARGUMENT

The Commission has stated that “[a]llowing petitioners to file vague, unsupported
contentions, and later on appeal change or add contentions at will would defeat the purpose
of our contention-pleading roles.”"® Thus, the Commission will not consider on appeal,
“absent extreme circumstances, ... ‘either new arguments or new evidence supporting the
contention[s], which the Board never had the opportunity to consider.””® The foregoing
arguments and issued raised by the Delegation in its Appeal do not have corollaries in the
Delegation’s Petition. While the Delegation did argue in its Petition that “[tjhe water that is
returned to the aquifer ... can no longer be considered clean or fresh, but instead is
contaminated with detectable levels of Uranium, Arsenic and other radioactive materials,””’

the Delegation did not argue that such alleged contamination constituted a “permanent

taking,” nor did it argue that the injection of water into a deep storage aquifer constituted the

7 |d. at 7-13.
® Jd. at 13.

' USEC, Inc. (American Centrifuge Plant), CLI-06-10, 63 NRC 451, 458 (2006) (citing Louisiana
Energy Services, L.P. (National Enrichment Facility), CLI-04-35, 60 NRC 619, 622-23 (2004)).

2 d, (quoting Private Fuel Storage, LLC (Independent Spent Fuel Storage Installation), CLI-04-22, 60
NRC 125, 140 (2004)).

2! petition at 5.
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same.?? The Delegation’s discussion of the flawed roots and origin of federal Indian law also
was not argued previously.*®

The issues and arguments raised by the Delegation in its Appeal do not address a
particularized injury-in-fact®* nor are they matters within the scope of the proceeding as
defined by the notice of hearing.?®> As the Board found, the Delegation did not possess
standing as a party % and “none of its arguments supply the detailed requirements needed
for contention admissibility.” The Delegation offers nothing in its Appeal to refute the
Board’s conclusions.

CONCLUSION

In light of the foregoing, the Staff respectfully requests that the Commission deny the
Delegation’s appeal of LBP-08-24.

Respectfully submitted,

Executed in Accord with 10 CFR 2.304(d)
Brett Michael Patrick Klukan
Counsel for the NRC Staff
U.S. Nuclear Regulatory Commission
Mail Stop O-15 D21
Washington, DC 20555-0001
Dated at Rockville, Maryland (301) 415-3629
This 22" day of December, 2008 Brett.Klukan@nrc.gov

2 See Appeal at 5.
? See id. at 7-13.

% See e.g., Yankee Atomic Elec. Co., (Yankee Nuclear Power Station), CLI-98-21, 48 NRC 185, 195
(1998) (citing Steel Co. v. Citizens for a Better Environment, 523 U.S. 83, 102-04 (1998)).

* See Florida Power and Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4),
CLI-00-23, 52 NRC 327, 329 (2000); Notice of Opportunity for Hearing, Crow Butte Resources, Inc.,
Crawford, NE, In Situ Leach Recovery Facility, 73 Fed. Reg. 30,426, (May 27, 2008).

%% Order at 25, 82.

2" Id. at 78.
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