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UNITED STATES OF AMERICA .
NUCLEAR REGULATORY COMMISSION
+ o+ + 4+ 4
ATOMIC SAFETY AND LICENSING BOARD

PREHEARING CONFERENCE

IN THE MATTER OF )

CROW BUTTE RESOURCES, INC. ) Docket No.

) 40-8943
(License Renewal for the ) ASLBP No.
In Situ Leach Facility, ) 08-867-OLA-BDO1

Crawford, Nebraska) )

Monday,

December 15, 2008

Via teleconference

The above-entitled matter came on for hearing,
pursuant to notice, at 1:00 p.m.

BEFORE:

MICHAEL M. GIBSON, Chairman
RICHARD F. COLE, Administrative Judge

BRIAN K. HAJEK, Administrative Judge

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com
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APPEARANCES:

On Behalf of the NRC Staff:

BRETT MICHAEL PATRICK KLUKAN, Esqg.
CATHERINE MARCO, Esq,

Office of the General Counsel

U.S. Nuclear Regulatory Commission'

Mail Stop 0-15 D21
Washington, DC 20555-0001
(301) 415-3629

Brett.Klukan@nrc.gov

Oon Behalf of the Applicant, Crow Butte

Inc.:

Of:

Of:

- TYSON R. SMITH, Esq.

Winston & Strawn, LLP
1700 K Street, NW
Washington, DC 20006

trsmith@winston.com

MARK D. MCGUiRE, Esqg.

McGuire and Norby

605 South 14% Street, Suite 100
Lincoln, Nebraska 68508

mdmsjn@alltel .net

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
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(202) 234-4433 WASHINGTON, D.C. 20005-3701
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Oﬁ»Behalf of thé Oglala.SiOUX Tribé and the Black
Hillé Sioux Nation Tfeaty Council: |
ELIZABETH LORINA, Esq.
522 7t.h Street, Suite 202
Rapid City, South Dakota 57701

elorina@gnzlawfirm.com

On Behalf of the Western Nebraska Resources Council:
DAVID CORY FRANKEL, Esqg.
SHANE C. ROBINSON, Esg.
P.O. Box 3014
Pine Ridge, South Dakota 57770

arm.legal@gmail.com

ALSO ‘PRESENT:
ALAN ROSENTHAL, Administrative Judge,
Advisor to the Board

BUFFALO BRUCE MACINTOSH

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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(202) 234-4433 - WASHINGTON, D.C. 20005-3701 www.nealrgross.com
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P-R-0-C-E-E-D-T-N-G-§
(1:03 p.m.)

CHAIRMAN GIBSON: Hello, this is Judge

-Gibson. Along with me is Judge Cole and Judge

Rosenthal . Judge Hajek, are you on-the line?

JUDGE HAJEK: Yes I am.

CHAIRMAN GIBSON: Okay. Is -- I guess
whét we ought to do, first of all, is have
announcements. Let's séart with the Counsel for the
Applicant, are you on the line?

MR. SMITH: Yes, this is Tyson Smith,.
Counsel for the Applicant, I am here, as is Mark
McGuire is on the phone as well.

MR. MCGUIRE: Yes.

CHAIRMAN GIBSON: Good too. By the way,
is éur court reporter on the line? O0Oh, that's not
gobd.

COURT REPORTER: Yes sir, I am.

CHAIRMAN GIBSON: Court reporter on the
line-?

COURT REPORTER: I am.

CHATIRMAN GIBSON: Okay good. Okay.
Counsel for NRC, are you on the line?

MR. KLUKAN: Yes, Your Honor, this is

Brett Klukan, for the NRC Staff. I have along with me

NEAL R. GROSS
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- Catherine Marco.

CHATRMAN GIBSON: Okay. Consolidated
petitioners, are you there?

MR. FRANKEL:. Yes, Juage, Da&id Frankel
here, and I have with me Shane Robinson. )

CHAiRMAN GIBSON: .Okay“. —Counsel for the
Tribe, are you there? |

MS. LORINA: Yes, Elizabeth Lorina for the
Oglala.Sioux Tribe.

.CHAIRMAN GIBSON: And the Delegation
Treaty Council, are you present?

Okay. Noéne is present for the Delegation
Treaty Council.

Okay. Is'there anyone else on the line?’

Okay. Good. Well, I appreciate you all
getting on the phone with us here. We have a couple
of things that we ought to try to address. I think
the first thing I would 1like to address is the
question of the stafus of the environmental and the
safety procesé.

So, Counsel for the NRC Staff, could you
give'us some idea of where we are on‘each of those,
and what your estimating for time, how much time it's
going to take before they're completed?

Hello?

NEAL R. GROSS
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MR. KLUKAN: Hi, this is, Your Honor, this
is Brétt Klukan for the NRC Staff; Both reviews aie.
still underway. |

Our project manager isn't here, so I.can't
state the actual time fop;cémpletion. But he should
be arriving shortl§[ So I can give you a better answer
when he actuallyvarrives.

But I know that both are still, both
reviews, the safety and the environmental review, for
the renewal application are still ongoing.

CHAIRMAN GIBSON: Okay. And without the
project manager, you're unable to tell us anything
more --

MR. KLUKAN: My ballpark would be this
coming Decémber. Not this December of course, but the
following December would be the completion for both.

CHAIRMAN GIBSON: Okay. Is -- Will one be
completed before the other?

MR. KLUKAN: As far as I'm aware, Your
Honor, the safety review will be completed before the
environmental review. So that final date would be for
the environmental review.

CHAIRMAN GIBSON: Okay, and -- Hello, who
just joined us?

MR. BRUCE: Buffalo Bruce.

NEAL R. GROSS
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MR. .FRANKEL: Bruce, as one of the,

_petitiohers, you have your counsels on the phone, I'm

glad you're here. Would you be able to join us and
listen in? I don't think you're expected to --
MR. BRUCE: ~'I understand, yes.

MR. FRANKEL: Okay. Is that okay with’

.everybody?

CHAIRMAN GIBSON: Fine. I just want to
make sure I understand, when will the safety process,

you don't know when the safety process is likely to be

-completed, I take it?

MR. KLUKAN: Your Honor, the only thing of
which I'm aware, in spéaking briefly with-ouf_project
manager is that the final thing that will be finished,
or the last item for ﬁhis, will be the environmental

review will be completed. And that's going to be in

-December of next year, ballpark-wise.

CHAIRMAN GIBSON: Okay.

MR. KLUKAN: The safety reviewvwill be
completed sometime before that. Again? we haven't
really spoken about that, given what's been in play so
far before the omission. of this last contention,
contention having environmental issues. And so, I
can't really speak, or even ballpark, when the safety

review will be completed.
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- JUDGE ROSENTHAL: Is it the anticipation

of the Staff that it's-éoing to issue a EIS? Or is
that still up in the air? Because I would think if
the contemplation was that they would be issuing a

FONSI, it would take place a lot earlier than next

‘December.

This is Alan Rosenthal.. I think that
probably everybody for ﬁhe benefit of the reporter
should identify themselves when they speak.

How about that? Is it the anticipation of
the Staff at this point, or do they not know whether
they're going to be issuing EIS?

ﬁR. KLUKAN: Your Honor, this is Brett
Klukan for the NRC Staff} the estimated date for the
completion of our reports will be the Summer, the Fall
for the safety. And I was correct, ballpark-wise
about a year out, so next December we will complete
with the environment review.

JUDGE ROSENTHAL; But you don‘'t know at
this point whether it's going to be a full dress EIS?

MR. KLUKAN: It will be at least, be an
environmental assessment Your Honor, this is again
Brett Klukan for the NRC Staff --

JUDGE ROSENTHAL: Of course it has to be

at least an environment assessment.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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MR. KLUKAN: But, to.be honest Your Honor,

We-don't know at this time, given this review ﬁasn't

been-completed, whether it is going to be a full EIS.

| JUDGE ROSéNTHAL: Now, is, is it not the

case‘thatuthé Staff 'is doing a generic EIS for this
kind of operation?

MR. KLUKAN: That is correct, ¥our'Honor,

again this is Brett Klukan, but that will not cover

this proceeding. We are doing, or the Staff or the

Commission 1is in review of a draft generic
environmental impact statement, but that will not
impact the environmental review for the 1license
renewal proceeding pendiﬁg before us.

JUDGE ROSENTHAL: Al}l right, this is Alan
Rosenthal again. Then, just so -I'm clear on this,
it's likely to be another year before the
environmental revigw is completed. And at this point
it's up in the air as to whether you'll end up with a
full EIS or with simply an assessment that ends in a
FONSI. 1Is that correct?

MR. KLUKAN: That is correct, Your Honor.
This is, again, Brett Klukan.

JUDGE ROSENTHAL: Thank you.

CHAIRMAN GIBSON: Okay. Thank you Mr.

Klukan. Appreciate that. If that's the case, then I
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gue§$ wefd'be looking at, if &oq wereh't completed
with that until December of'ZOO;, we would be looking
at having an evideﬁtiary hearing on everything in
probably Ma§ of 2010. Is thét right? We're supposed.

to have it within 175‘days of the date that the --

MR. KLUKAN: This is Brett Klukan for the

NRC Staff. That, that would seem a correct estimate

of when the, the evidentiary hearing would occur. If
we did complete our environmental review in December
of 2009.

CHAIRMAN GIBSON: Right. Now, let me ask

you this. Do you know if there is any question about

whether you're going to have the environmental review

completed by December 2009, or whether it might be

-later than December of 200972

MR. KLUKAN: Your Honor, again this
December 2009 figure is a ballpark, because we are
still early on in our environment review. The Staff,
of coﬁrse, and again this is Brett Klukan, would avail
the Board of, I mean, any changes to the schedule that
were occur in any time we were to more finalize these
dates. But at this time, December 2009 ;s a ballpark.
it could come after that, it could come before that.
But December 2009 is our best estimate of when the

environmental review will most likely be finished.
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JUDGE ROSENTHAL: All right, this is Alan

Rosenthal again. I take it that the Staff will notify-
the Board promptly 1if there is. any significant

slippage in that current~ballpark estimate of December

09?2

MR. KLUKAN: This is Brett Klukan, that,
of course, Yoﬁr Honor, the Staff would notify the
Board promptly if that schedule were to Change in
either direction.

CHAIRMAN GIBSON: Yes, I think what might
be, what might be best would be to have maybe a
monthly update, just be a one page document that you

could provide all the parties, counsel, to let us know

‘where we are in this process, and what the anticipated

date is going to be.

MR. KLUKAN: This is Brett Klukan. So, I
think the Staff would be more than comfortable, Your
Honor, providing a monthly status report of the type
yvou just envisioned to all the parties, starting,
let's say, in January of this coming year.

CHAIRMAN GIBSON: That would be, that
would be splendid.

| Okay. Well, we are going to have, we have
a stay in place for the disclosures pending the

briefing on the foreign ownership issues. And I'm

NEAL R. GROSS
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curious I guess whether it might make sense. to

. consider having perhaps two or perhaps even three

hearings, because Weﬁre éetting the foréién ownership
piéce gégethef ﬁéw. Mést qf‘it is goiﬁg;to be Iegal‘
bfiefing. We ‘are going to have‘presuﬁably the non-
environmentél issues addressed pérhaps by the summer . -
And then the environméntal issues wouid‘ ﬁot be
addfessed until, you knbw, much>late£ in ﬁﬁe year.

Let ﬁe staft with Counsel‘ for the
Applicant. Do you have a view about whether that
would be a good way to proceed or not?-

MR. SMITH: I think that's, that's a fine
way to proceed. I mean, I guess my only coﬁment would
be that the one safety related issues that -are
admitﬁed tie pretty closely to some of the
environmental iésues.v And I can't say for certain
that ghose will be resolved. Ivﬁean, that might be
something that you ha&e to check with the NRC Staff

on. But other 'than that, I have no problem

bifurcating the proceeding and holding hearings on

issues as soon as they're ready to be dispositioned.

CHATRMAN GIBSON: Yes, certainly, T think
the afsenic contention that wés just admitted is, youb
know, as we're all aware, is very closely related to

some of the environmental issues. Okay. But as far

NEAL R. GROSS
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" as the, at least two, where-we would,_might‘have, you

know, foreign.ownership in one‘piece, and then -- I
don't know. Let me ask you this --

MR. SMITH: Maybe I could, I could maybe
advancé this --

CHAIRMAN GIBSON: . Please.

' MR. SMITH: -- just a little bit.

CHAIRMAN GIBSON: Please. |

MR. SMITH; One of the items we were going
to do in response to_yourvAeéision admitting the
contention was, we've amepded the . application to
revise the section discussing the ownership of Crow
Butte, to add some discussion of its foreign parent.
So our plan at present is to, and I want to discuss
this on thé call, would be to submit a summary
disposition motion on this January 21°%° date, and that
would include obviously our revision to the
application that addresses the alleged omission.

CHAIRMAN GIBSON: Okay.

MR. SMITH: So that would, I think, take
care of that one. And, you know, the other ones, we
would also have a legal brief to you at that time,
and, we have no problem moving forward on any of those
issues.

CHATRMAN GIBSON: And when you're talking

NEAL R. GROSS
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. about summary disposition, I take it.ydu're talking

" about the disclosure?

MR. SMITH: Correct. - The misceilaneous
contention G, which was admitted.as an omission from
the application. Allegedly we failed to sﬁate that we
had foreign parents.”.

CHATIRMAN GIBSON: | Okay.‘ | QOkay, I
appreciate your providing us with that additionai
information.

Recognizing that's sort of how you were
planning on proceeding with respect to the foreign
ownership piece, let me ask you now, with respect to
the remaining contentions, it sounds like there are,
there's going to be a group of contentions felated to
the environmental report, which aré at least going to
control when we can address the environmental
contentions as well as probably at least one of the
safety contentions;

Do you have a view about whether there is
a cluster of other contentions that are not tied to
those environmental contentions that could be
addressed in a separate proceeding?

Counsel for the Applicant?

MR. SMITH: I'm sorry, I was thinking.

here.
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CHATRMAN GIBSON: Okay. That's okay.
MR. SMITH: I'm not sure, but I think that

there's another cluster of contentions that could be

addressed earlier.

. CHAIRMAN GIBSON: Okay.

MR. SMITH: Obviously, the contentions are
either environmental ér;cultural resoﬁrce related.
And those cultural resource contentions I presume will
be dealt with by the NRC Staff -through their
environmental review process.

CHAIRMAN GIBSON: I think we all hope that
will happen.

MR. SMITH: Right. So I'm not sure what,
I'm ndt sure I see any other cluster of.contentibns
that could be resolved earlier. )

I guess I would say that there's, because
this is a renewal application, and this facility's
been.in.operation for a while, it seems to me that it
might be possible to conduct the hearing based on the
draft environmental documents if the other parties or
the Staff was amenable to that. And that might help
us, you knéw, méve this forward a little bit, rapher
than having to wait until the middle of next year to
have this proceeding.

CHAIRMAN GIBSON: Okay. Mr. Frankel --

NEAL R. GROSS
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MR. FRANKEL: Yes sif;

CHAIRMAN GIBSbN: ;— do you have a view
about splitting up the proceeding into at least two,
if not three, separate.hearings?

MR. FRANKEL: I do, Your Honor.

CHAIRMAN GIBSON;_-Please let us know ﬁhat
your views are, Mr; Frankel.

MR. FRANKEL: Thénk you. For the court
reporter, ﬁavid Frankel.

First, I don't feel comfortable proceeding
on draft environmental documents because they can
change so much; And I think it would be a waste of
the parties' time. As to --

I don't know if we lost somebody or have
somebody join --

CHAIRMAN GIBSON: Did someone just join
the call? Hello, did someone just join the call?

MR. FRANKEL: Perhaps left.

CHAIRMAN GIBSON: Okay. Perhaps someone
left the call.

MR. FRANKEL: Okay . In any case, I
believe there's a grouping of issues having to do with
the existence of faults and fractures that is
environmental, as opposed to safety and environmental

contentions, and that, in my view, it would be
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appropriate té have a heéfing on that so that we have
some truthvfinainé on those issuéé thét would allow us
to préperly eQalﬁatevthe safety, such as the arsenic
and the environmental contentions.

CHAIRMAN GIBSON: Okay. Well, I suspect

" then we -- The foreign ownership issues really are I

think foreign ownership and'discloéure issues, really
are separate, I“think from the rest. But i think you
all have both méde a pretty good cése that at least at
this point there isn't a cluster of issues ana
contentions that could be addressed separately.

Ob&iously the cultural resource and
consultation. issues are one cluster, and the
hydrogeclogical issues aré another cluster, but it
does seem to me that thése aré probably all going to
be addressed in the environmental report, and so they
probably need to be dealt with together, so. |

Let me just say one more time, just to
make a note here. Does the Tribe have any views abogt
this, any differently than what we’'ve just discussed?

Hello, is the Tribe there?

MS. LORINA: Elizabeth Lorina for the
Tribe. I'm sorry, I was calling from the land line,
and it kept dropping me, so I'm calling from my cell

now.
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" CHATRMAN GIBSON: I'm glad you're back.

I was just, your timing is good, I was just'asking the

question, do you, did you hear the discussion that we
just had with respect to whether it  would be
appropriate to split out the environmental contentioné
from the safety contentions?

MS. LORINA: Yes I did hear. I think at
least most of iﬁ. |

CHAIRMAN’GIBSON: ‘And. I -- Do you have any
differenﬁ view than those that have been expressed by
Mr. Frankel?

MS. LORINA: Okay, I did not hear Mr.
Frankel then. I missed that part entirely. I'm
sorry.

CHAIRMAN GIBSON: That's okay. Well,
essentially I think Mr. Frankel and Mr. Tyson are in
agreement that the environmental and safety
contentions afe so intertwined factually that it would
hotbmake any sense to try to split those out intovtwo
separate proceedings.

MS. LORINA: I'm in agreement with that.

CHAIRMAN GIBSON: Okay. All right. And
the Staff, I take it you're in agreement as well-?

Anybody there from the Staff?

MR. KLUKAN: Yes, Your Honor, this is
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Brett Klukan fof'theiNRC étaff. 'Our understanding ofv
lO—éFR—2.332 is that we couldn't commence with al
hearing on environmental,issues; if we would have an
EISJ until that has been issued.

If we were to proceed under an EA, that

‘provision would not apply. But if we were to actually

issue an.EIS instead of the EA, then we could proceédA'
with the environmental issues until after the
publication and promulgation of the EIS.

| But again, the Staff will keep the Board
and the parties apprised of what its thoughts are as
to whether we're goiﬁg to do an EA or an EIS in its
monthly sta;us report.

CHAIRMAN GIBSON: Okay. All right. O>kay,
you know, we're all, I just want to make sure that we
all have our, you know, Qe're all on the same page of
the same hymnal here. March 2 is when we will be
making disclosures. Is everybody in agreement that
that's the case?

Well let me rephrase it, is there anybody
who is of the view that we are not going to be doing
disclosures on March 272

Hearing no information to the contrary, I
think I want everybody to be aware that that date, we

do expect you all to comply with that date.
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MR. SMITH: . Your Honor, this is Tyson

Smith for the Appiicantf I don't know if this is the,

-necessarily the appropriate to talk about it, but we

‘Just did want to highIightAa couple of items for you

that may need to be.:addressed as part éf the
disclosure process.v

CHAIRMAN GIBSON: Okay.

MR. SMITH: First, it's likely that we'll
need to have a protective ofder in place. At least

some of the information that we suspect we will be

‘ providing pursuant to our disclosure obligations will

contain commercially sensitive proprietary
information.

CHAIRMAN GIBSON: Yes.

MR. SMITH: So I don't know if, how you
wanted to handle that, but I guess I would be happy to
take the laboring or in crafting an agreement trying
to reach a joint resolution with the other parties
sometime prior to that time.

And also there's, apparently some of the -

CHAIRMAN GIBSON: Just a second Mr. Smith.
I absolutely, I appreciate your offer, and would, I
think we would all very much like to see you put

together a draft, and hopefully, I'm sure that Counsel
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for the interveners will be completely reasonable and

that you all would be able to reach an agreement.
So, why don't we do this, in anticip --

Recognizing we've got that March 20 deadline, Why

don't you go ahead and put together a proposal,

circulate it to the other Counsel, and if you all are

not going to be able to reach an agreement on your
own, I would like you all to iét us know immediately
so that tﬂe Board can then convene a hearing to
discuss what are the issues that you all are not able
to resolve on your own. Fair enough?

MR. SMITH: This is Tyson Smith, that
sounds acceptable to me.

CHATIRMAN GIéSON: - Mr. Frankel?

MR. FRANKEL: This is David Frankel, thank
you, that's acceptable to the --

'CHAIRMAN GIBSON: Good.

MR. FRANKEL: -- Consolidated Petitioners.

CHAIRMAN GIBSON: Tribe?

MS. LORINA: That'é acceptable to the
Tribe, thank you.

CHAIRMAN GIBSON: Staff?

MR. KLUKAN: That's most appreciated by
the Staff, Your Honor.

CHAIRMAN GIBSON: Okay. Good. All right,
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then we wili'prqceed on that‘basis.
MR. SMITH: Sorry, this is Tyson Smith
again.
CHAIRMAN GIBSON: - Go ahead Mr. Smith, i
know you héd something else you Qanted to say. I jusﬁ
wanted to try to getvtﬁat one. out of the way.

'MR. SMITH: No problem. The only other

item was, as part of our disclosures, again, we are,

some of the material that we will have an obligation
to disclose is going to be in a format that's not
really amenable to reproducing.

A lot of these well logs are on odd sized
pieces of paper and aren't in sort of. traditional
media. And, you know, we haven't completed our
disclosures yet, so I'm not sure exactly how much or
where these are.

But I just wanted to flag the fact that we
might hopefully be working with the interveners and
the Tribe to identify'a way to arrange for perhaps on-
site review or something 1like that, because
reproducing these is,'you know, 10,000 borehole logs,
at 100 dollars a pop, is not going to be feasible for
us.

CHAIRMAN GIBSON: Yes. Well, the, it

would be incredibly burdensome to reproduce well logs.
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So I think the imqutaﬁt thing is that you all, again,
work sbmething-OUt. |
| Will say I think the really critical issue
there is, I'm not trying to anticipate problems, but
I think the really critical issue there- is that
whoe;er the>‘expert is for 'the Tribe and the
Consolidated Petitioners would need to be identified
and would have signed this COnfidentiality‘agreement,
and so that he could, he or she could then come onto
vour facility and look ét the well logs in whatever
format they're in.

And at some point, if he needs to havé
something reproduced from it, then I think we,
hopefully you all would be able_to work out some kind
of protocol that will, you know, work. If not, again,

you all need to let us know. But I would anticipate

that that would be the way we should proceed on that.

MR. SMITH: That sounds fine to us. I
just wanted to highlight those issues that expect to
be Qut there, so I wanted to raise them here today.

CHAIRMAN GIBSON: Okay. Mr. Frankel,
would that be acceptable to proéeed in that fashion?

MR. FRANKEL: Yes Your Honor. And if we
have problems, we'll bring it back. And we're

committed to work in good faith to resolve problems as
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best'we»cén-before going back to the courtTif have to.

CHAIW GIBSON: Yes,‘well, I certéinly'
expect you all to;be working in good faithf I realize
that people can end up having differences, but there's
usually no reason to have differenceé of opinion about
disclosure of data. It can usually élways'be-wdrked
out if people are reasonable.

Tribe, do you all have any différence of
opinion there?

MS. LORINA: No objections, Your Honor.

CHAIRMAN GIBSON: Staff-»

MR. KLUKAN: Perfectly fine with the
Staff, Your Honor.

CHAIRMAN GIBSON: Okay. -Well, I. think
what we probably are going ﬁo want to do is, I think
I would like to hear from you, Mr. Smith, ébout timing
with respect to the foreign ownership and disclosure
issues. Perhaps you could give us some idea of how
you are envisioning proceeding?

I'm not asking you to give away any of
your, you know, strategy here. But just in terms of,
for all of us to be able to plan, you could let us
know how you would like to proceed. If, you know, Mr.
Frankel and Tribe are in agreement, and Staff, then I

think we could just proceed along within those time
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structureSJ

MR. SMITH: Certainly. And I guess right

- now the deadline for the briefing on the merit that

you had, the Board had discussed in its decision on
standing and‘contentioné, the ﬁanuary 21“_deadline,
and}that;was respect to misceilaneous contention G,
which was the contention of omission, and
miscellaneous contentioﬁ K, which was whether~or not
there was a statutory or regulatory prohibipion on a
100 percent foreign owner.

With respect to contention G, that's the
contention of omission -

MR. FRANKEL: Can I interrupt here? I
appreciate your statement -- This is David Frankel.
I appréeciate your perspective of the contention, but
I believe that it was phrased as whether or not the
NRC lacked the authority to grant the license, not
whether there's a prohibition on granting the license.

'CHAIRMAN GIBSON: Okay, -that's fine Mr.
Frankel. Go ahead Mr. -- You'll have your chance té
talk. Go ahead Mr. Smith.

MR. SMITH: So with respect to
miscellaneous contention G, which was the contention
of omission, we have filed or in the process of

filing, actually I'm not certain whether it's actually

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13
14

15

16

17

18

19

20

21

22

23
24

25

452

beén,fecgived by the NRC vyet, an_émendment to ogr:'

- application that contains information regarding the-

oWnership of Crow Butte. And so we're going to plan
to submit that, a copy of that, along'withiﬁhe'motioh
for summafy dispositign, saying that the contention is
moot .

With. respéct to .the Other contention,
miscellaneous contention K, whether the NRC has the
authority, or‘Whether it's statutorily or regulatorily
prohibited, I think our view there wogld be we would
submit on the merits a legal discussion showing that
there ié no such prohibition.

CHAIRMAN GIBSON: Okay.

MR. KLUKAN: Your Honor; not to interrupt,
this 1is Brett Klukan fo; the NRC Staff. bnce we
receive that amendment for the Applicant, we wili post
those public portions online in the ADAMS system. And
can even inciude that as part of our Staff report, the
ML number for that.

MR. SMITH: This is Tyson. of course
we'll provide -- As soon as I get a confirmation, and
I get a copy‘myself that's been sent, I'd be happyvto
pass. it along to Mr. Frankel. I had told him we
intended to do this a few weeks back. So I just

wanted to, you know, we are working together to make
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CHAIRMAN GIBSON: Thank you, Mr. Smith.
MR. FRANKEL: May I? “This is David
Frankel.

CHAIRMAN GI’Bst: Yes.

MR, AFRANKEL:. Yes, Mr. Smith did let me
know a couple weeks agéAabout this, and we apéreciate
it then and now his letting us know their proposed
strategy on that.

It seems to me that on miscellaneous K,

and miscellanecus G, I just heard reference to there

being public and non-public portions of the amendment

to the renewal, which would then be posted. I heard

that from Mr. Klukan.

I'm wondering why it wouldn't all be

public, and if so, what are the parts that are not

going to be disclosed to the petitioners?

MR. KLUKAN: If I may clarify, Your Honor.

This is Brett Klukan. I was only anticipating that if

 there were non-public portions, to the amendment, we

would not post those on ADAMS. I have no knowledge
that there will be any public portions.

I was just simply representing that if in
the case we aon't post the entire amendment, or

license amendment, application, or amendment to the
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appiication, on public ADAMS, it'g simply because the
Applicant submitted noﬁ-pubiié‘information. i-m not
aware that there would be any such information. I was
just méking that clear.

MR. SMITH: And this is Tyson Smith. The
éntiré amendment‘ is publicly available, and
information that all thé parties have seen previously.

MR. FRANKEL: Okay. Thank you.

CHATRMAN GIBSON; Okay. Good. Well,
thank you. Now, I guess what I'm envisioﬁing then is
that we will have a chance to review the briefs, and
we may want to have oral argument on those. I don't
know yet, because obviously we haven't readlthem.

But I Quess what we will do is, I would
just like you all to be aware of that possibility that
we may want to be doing that. And it might be a good
idea to try to clear some time out in -- When -- Let's
see, the, perhaps later in March? Let me ask you if
the second half of March, is there -- What are your --

Let me first of all ask you, would you all
be okay if we needed to have oral argument, doing it
in the second half of March? And secondly, if so, do
you know whether there's any dates that are going to
be bad?

1'1ll start with you, Mr. Smith.
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MR. SMITH:‘ I do nqt have any chflict‘in
March currentiy. |
CHAIRMAN GIBSON: Okay. Mr. Frankel?

MR. FRANKEL: Likewise, I have no

CHAIRMAN GIBSON: Tribe?

MS. LORINA: March is clear, Your Honor.

CHAIRMAN GIBSON; Staff?

MR. KLUKAN: March is clear as well, Your
Honor.

CHAIRMAN GIBSON: Good. Okay. Well that

makes it easy. We will have a chance to look at the

initial -- I'm sorry, we'll have a chance to look at
the briefs. and if we believe oral argument is
appropriate, we will set it sometime in March. I

guess the only thing I would ask you all to do is, if
you all do end up having a conflict arise in March,
that you let us know. Because getting, however many,
what is it, ten people in one place at one time is not
an easy thing to do, as we know from the first time we
did this.

I guess one of the things that . I wanted to
try to find out is, there seems to be some quesgion
about the Consolidated Petitioners wishing to join in

the Tribe's environmental contentions, and some Staff
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opposition to that. Mr: Klukan, could you let us know

what it ¥s that you don't want to see happen with
respect to the Consolidated Petitioners participating
with respect to these issues?

MR. KLUKAN: I mean, this is Brett»Klukan
for the NRC Staff,‘YOur Honor, the issue is prétty»
élear. We simply don't waﬁﬁ the Consoiidaﬁed
Petitioners to have a chance to argue issges-not
related to contentions that were found. ~-- Their
contentions that the Board found were actually
admissible.

JUDGE ROSENTHAL: Why? This 1is Alan
Rosenthal. I don't understand precisely what Staff's
concern is in that fegard. I might note that the
Applicant apparently had no problem with the
participation on the part of Consolidated Petitioners
on the certain Tribe contentions.

I find it a little surprising that the
Staff, which as far as I'm concerned does not have a
dog in this figﬁt, should be expressing a concern that
apparently is not possessed by the Applicant. At
least the Applicant didn't Jjoin in the Staff's
expression of concern, nor did it put in an
independent expression of itself.

I mean, it just seems to me very strange
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that we're . getting this kind of -cbncefn being
expressed by the Staff, aﬁd not Byvthe Abplicant who
once again, it's its application that's before the
House.

.So I would like to know just precisely
what‘prejudice‘the Staff sees floﬁing from the request
of the Consolidated Petitioners to, as I undefstand
it, simply to be in a'position to and express an
opinion in briefs on this issue of, "when it comes
before the Board for consideration on the merits.
Doesn't seem to me that there's any prejudice
attaching to anybody, and most particularly not Staff.

MR. KLUKAN: Your Honor, this is Brett
Klukan, our doé in this fight is simply that it's a
Staff obligation to uphold and guard thé Commission's
regulations. The process for adoption of contentioné
were sent out with the notice of hearing, Consolidated
Petitioners' request to Jjoin didn't follow that
process.

To allow them to argue contentions not
théir own or otherwise not found admissible in this
proceeding by this Board would be to circumvent the
Commission's clear regulations on this --

JUDGE ROSENTHAL: I'm asking you what, I

mean, I understand that the Staff regards itself as
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the self-appointed defénder of regulations, but I'm

asking you the question as to what prejudice is going

to be sustained by any party to this proceeding if the
Cbnsolidated Petitiqners are aiiowed to do what
they've asked'tO’be allowed to do.

I'm talking prejudice. If there's no
prejudice, sir, I don't Qnderstand why.this Board
should entertain your objection at alil.

Now, I'm just the advisor to the Board,
I'm not a member of it. It would be certainly my
recommendation as advisor to the Board to simply deny
your request out of hand, unless you're able to
establish that there is some concrete>prejudice to
some party.

And in that regard, I remind you of the
fact that the licensee or Applicant apparently doesn't
see that any prejudice, and it's its dog that’'s in the
fight, not ydurs.

MR. SMITH: This is Tyson Smith for the
Applicént. Actually I would say, I appreciate'the

Staff raising this point, and it's not a perspective

I really appreciated until I saw the Consolidated

Petitioners' reply today.
I had interpreted the joinder as saying

they just wanted to participate on the contention with-
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the Tribe. But based on their rebly brief, what they
really want to.do is éubmit—their own arguments and
briefing-on the merits on these issues.

And then there would be a prejudiée,
becausé‘then we'd be required to respondvté two sets
of arguments, preparé responseS'for two diffe;entbsets
of experts or briefinés on the issue. And that is
exactly what the Commiséion's rules in 2.309 are
designed to prevent. - It says, if two or more
petitioners want to cosponsor a contention, they need
to work together.

JUDGE ROSENTHAL: As I understand it, they
are not seeking to sign onboard that contention. What
they're seeking is an entitlement to an express an
opinion with respect to whatever the record might
produce after an evidentiary hearing.

Now I don't see that as a violation.ofvany
provision of the rules, so would you --

MR. SMITH: Sure, 2.309(f) (3) Says, if two
or more petitioners seek to co-sponsor a contention,
the requesters shall --

‘ JUDGE ROSENTHAL: They're not seeking to
co-sponsor a contention as I understand it.

MR. SMITH: As I understand, there's no

other mechanism by which a petitioner can provide an
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advisory opinion on an issue for which they have not

"been admitted as a party.

- JUDGE ROSENTHAL: What's the provision or
the rule that prevents that?
MR. KLUKAN: Your Honor it's not

hecessarily the provision that prevents it, it's what

provision provides that they can do that.

They'esséntiallyﬁproffered,this contention
before the Board, on that, hydroloéical connectivity,
which the -Board found admissible for the Tribe, it
found nonetheless admissible for the Consolidated
Petitioners for the very areas the Board pointsvout.

'To allow them to provide the independent
briefing on those.contentiéns would be a direct, would
direcﬁly allow for the .circumvention of the
Commission's regulation for contention pleading.

JUDGE ROSENTHAL: ‘All right. Mr. Frankel,
what's your response to that?

MR. FRANKEL: Well, our response to that

is that in order to have a chance to voice ourselves,

‘'some of our petitioners are members of the Tribe,

we're not seeking to lead or make any decisions with
respect to those contentions. We've been very
efficient with our briefing, and we cooperate the most

we can with the Tribe, keeping timetables to
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consolidate briefings, and to minimize. people'sA

paperwork-.
And I feel that any decision that the
Board comes to would have, would be, have a greater

amount of force in sort of withstanding any appeals if

~we're allowed to voice ourselves on these issues. And

I feel 1like, you know, we don't want to bé - We'ﬁant
to be able,té inCe ourselves and not complain about
it later. If on a technicality we can't voice
ourselves on these issues, then it makes us feel like
we didn't get a chance to participate fully.

MR. KLUKAN: Your Honor, this is Brett
Klukan with NRC. It seems that if the Consolidated
Petitioners wantéd to voice their issﬁes on this,
which they could have done had they proffered an
admissible contention on these issues. The Board,
though,‘found that with regard to certain of the
Consolidated Petitioners' contentions, that they were
nonetheless inadmissible. |

The Tribe though had proffered admissible
contentions as required of it wunder the NRC's
regulations so as to having hearing on these issues.
The Consolidated Petitioners didn't do that.

I fail to see how allowing them to brief

these issues independently would be anything other
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than a circumvention of'thevCommissibn's pleading
requirements with regard to the conténtion.-

JUDGE ROSENTHAL: They would be, as I

understand it they> would be Dbriefing only on

.contentions that had been admitted. Is that not the

case? It's not on inadmissible contentions, it's
contentions that were admitted on the Tribe's hearing
request. Is that right?

MR. KLUKAN: That is correct, Your Honor.

But nonetheless, those are the Tribe's contentions.

JUDGE ROSENTHAL: This seems to me to be
hyper-technical. And as far as I'm concerned, again
I'm not on the Board, the Board members will decide
this, but it seems to me you haven't made ocut a case
for prejudice. And so far- as the Applicant is
concerned, its objection it seems to me is untimely.
and i don't see any basis for a conclusion that
anybody 1is prejudiced in fact, by allowing the
Consolidated Petitioners to express theilr views with
regard to admitted contentions that were contained in
the Tribe’'s hearing request.

But that's going to be the Board's
decision, that's just my view of it.

- CHAIRMAN GIBSON: Okay. Is there anything

else that we need to cover? Let me ask, start with
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the 4Applicaht. Is thére anyfhing' else ‘thati you‘
believe we need to cover today?

MRT SMITH: No, Your Honor.

CHAIRMAN GIBSON: Mr. Frankel, is there
anything else you believe we need to cover today?r_
MR. FRANKEL: No, Your ﬁonor,

CHAIRMAN GIBSON: Tribe?

M$. LORINA: No, Your Honor.

CHAIRMAN GIBSON: Staff?

MR. KLUKAN: No, Your Honbr.

CHAIRMAN GIBSON: Okay. Well, it's good
that we were able to agree on something.

Okay. Well, I think what will be most
beneficial then is for you all to just be sure and let
us know if you all come up with any scheduling
problems in March, so that we can work around that.
And if we do decide to have oral argument in March.

And second1y< staff, we will wvery much
appreciate receiving those status reports on the
progress of the safety and environmental reports that

you all are working on.

With that --
MR. SMITH: I'm- sorry, if I'm -- I
apologize. I just wanted, I assumed we would cover

this in the wrap-up, and I want to make sure for
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actually the other parties' convenieﬁce-#hat this is
corréct. |

With respect to miscellaneous contention
G, that's the omission, because the Applicanﬁ plans to
file the summary dispositiqn motion on the 21°%%, I
think that. would mean that noone else needs to file
anything on the 21; with respect to that‘contention?
I just wanted to chfirm, so that noone's trying to
address the legal of whether you have to include that
information in the application. I just wanted to make
sure that that's clear to everyoﬁe.

MR. FRANKEL: Well, this is David Frankel.
We're going to oppose your motion for summary
disposition, and we'll --

MR. SMITH: Correct.

MR. FRANKEL: -- as we deem appropriate,
because we feel that it should be disclosed in every
application. We want to see legal precedence to that
effect..

CHAIRMAN GIBSON: Let me- just, let‘'s just
back up a second --

MR. SMITH: Okay, that's fine then. I
apologize, I misunderstood the context. I thought we
were just moving past that.

CHAIRMAN GIBSON: No, I'm glad you raised
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;his. What, Mr. Smith, wh&t 1 uﬁderstand you to be
séying then is that in light ofAthe fact that you all
have submitted an_amendment, and will be moving for
summary dispositiop on_the grounds that it is moot, I
take it :that you are suggesting then that most
appropriate thing to do would be to chaﬁge the order
that‘we'havg things in curréﬁtly, so that the other
partiés can address your motion for summary
disposition instead of submitting briefings on the
disclosure issue?

MR. SMITH: Correct. That was my
thinking. And they could just reply in the regular,
normal course for responding to summary dispositiqn
motions, Which I believe matches the timing you've
laid out, 20 days for a response.

CHAIRMAN GIBSON: Okay. Now, so, all
you're suggesting is that rather than you submitting
a brief, you're going to be submitting a motion?

MR. SMITH: Cérrect. You know, I didn't
want everyone else to go through the effort and spend
time and resources addressing an issue that is
arguably moot. We do not plan to address the issue of
whether every application needs to have that
information in it, because we will have provided it

for this application.
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CHAIRMAN GIBSON: Okay. So --

MR. FRANKEL: This is David Frankel. May

CHATRMAN GIBSON: Yes, I was just going,to
-say, Mr. Frankel, I hope then that that is essen;iélly
what you're planniﬁé on doing anyway, but rathervthaﬁ
having td addreés all of whether every application
must have this disclosure, you're going to be
addreséing ~- I guess you can still address that if
you want, but you also need to be planning to address
whether that moots thelquestion.

MR. FRANKEL: Yes.

CHAIRMAN GIBSON: Okay.

MR. FRANKEL: And we will address that.
And if the motion for sumﬁary disposition is not
granted based on the papers, then, would there then be
subsequent briefing on the original issue as to
miscellaneous G?

CHAIRMAN GIBSON: Yes, I'm sure there will

be.

MR. FRANKEL: Okay.

CHAIRMAN GIBSON: But, you know, let's
just see where we are at that point. I think, it

sounds to me like we're probably going to be heading

towards, in another direction, but again, I don't want
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to prejudge that issue. So we will see it when we, it
COmes in.

MR. FRANKEL: Okay.

.CHAIRMAN GIBSON: .NOW, with that, slight
detour, is there anything else that anyone hés?

Hearing done. I wish yoﬁ all the best of
holidays, and look forward to.hearing from Staff, and
well‘from all of you, after the first of the year.

MR. FRANKEL: Thank you very much,
everybody.

MR. SMITH: Thank you.

MR. MCGUIRE: Very well, thank you.

" MR. KLUKAN: Thank-yqu, Your Honor.

(Whereupon, the above-entitled matter was

concluded at 1:53 p.m.)
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