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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION
In the Matter of: )
) Docket No. 40-8943
CROW BUTTE RESOURCES, INC. )
) ASLBP No. 08-867-02-OLA-BDO01
(License Renewal) )

APPLICANT’S REPLY TO OGLALA DELEGATIONS’
ELECTION TO PARTICIPATE AND APPEAL OF LBP-08-24

L. INTRODUCTION

Pursuant to 10 C.F.R. § 2.311(a), Crow Butte Resources, Inc. (“Crow Butte” or
“Applicant”) hereby responds to the Oglala Delegation’s appeal of LBP-08-24." In their appeal,
the Oglala Delegation states that it elects to participate in the proceedings as a interested local
government entity and also seeks to reverse the Atomic Safety and Licensing Board (“Board”)
decision on standing and contentions (LBP-08-24), dated November 21, 2008, which rejected the
Oglala Delegation’s petition on the grounds that it lacked standing to pursue its proposed
contentions. LBP-08-24 at 25, 78.

As discussed below, Petitioners’ appeal is not permitted under NRC regulations
governing this proceeding and otherwise fails to demonstrate that the Board’s decision should be

reversed.

See “Petitioners’ Election to Participate and Notice of Appeal,” dated December 10,
2008.



II. DISCUSSION

The NRC’s rules of practice in 10 C.F.R. Part 2 contain a special provision, 10
C.F.R. § 2.311, which permits interlocutory appeal from a Licensing Board order on a petition to
intervene. Under 10 C.F.R. § 2.311(b), a petitioner may appeal such an order only if the effect of
the order is to deny the petition in its entirety. Pacific Gas & Electric Co. (Diablo Canyon
Nuclear Power Plant, Units 1 & 2), ALAB-823, 26 NRC 154, 155 (1987), citing 10 C.F.R. §
2.311 (formerly § 2.714a). A governmental entity participating as an “interested” governmental
entity under 10 C.F.R. § 2.315 may appeal an order completely barring its participation in a
proceeding, but it may not seek review of an order which permits the entity to participate as an
interested governmental entity but excludes an issue which it seeks to raise. See Gulf States
Utility Co. (River Bend Station, Units 1 & 2), ALAB-329, 3 NRC 607 (1976). Unlike a private
litigant who must file at least one acceptable contention in order to be admitted as a party to a
proceeding, an interested governmental entity may participate in a proceeding regardless of
whether or not it submits any acceptable contentions. Thus, an interested governmental entity
may not seek interlocutory review of a Licensing Board rejection of any or all of its contentions
because such rejection will not prevent an interested state from participating in the proceeding.
Public Service Co. of New Hampshire (Seabrook Station, Units 1 & 2), ALAB-838, 23 NRC
585, 589-90 (1986).

Contrary to NRC regulations and established NRC precedent, Petitioners seek to
appeal LBP-08-24 despite the fact that the Board permitted them to participate as an interested
governmental entity.” Petitioners simply have no right to interlocutory appeal of LBP-08-24.%

Thus, the appeal should be denied.

In LBP-08-24, the Licensing Board permitted the Oglala Delegation of the Great Sioux
Nation Treaty Council to participate as a “unit of local government.” Id. at 25. Although



1. CONCLUSION

For the foregoing reasons, the Commission deny the Oglala Delegations’ election
to participate as a governmental entity and deny the appeal of LBP-08-24.
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the Board states that “no parties objected to the Delegation Treaty Council participating
in this proceeding as an interested governmental participant” (id. at 25 n.120), both the
NRC Staff and Crow Butte indicated that the Oglala Delegation should participate
through the Oglala Sioux Tribe. Tr. at 425-426. Under 10 C.F.R. § 2.315(c), an
interested State, local governmental body (county, municipality, or other subdivision) or
an affected, Federally-recognized Indian Tribe, which has not been admitted as a party,
may be afforded a reasonable opportunity to participate in a proceeding. The Oglala
Delegation is not a formally-organized local governmental body, nor is it a Federally-
recognized Indian Tribe. See Tr. at 172 (stating that the Oglala Delegation is a
“governmental entity that is self-identified”). In contrast, the Oglala Sioux Tribe, which
has been admitted as a party, is a Federally-recognized tribe under the Indian
Reorganization Act. See, e.g., Tr. at 171; see also, Yankee Atomic Electric Company
(Yankee Nuclear Power Station), LBP-98-12, 47 NRC 343 (1998), aff’d, CLI-98-21, 48
NRC 185 (1998) (“It would be unprecedented to suggest that any and all governmental or
quasi-governmental entities could invoke the provision for participation in a
proceeding.”). Moreover, even if the Oglala Delegation were deemed to be a local
governmental unit, the Oglala Sioux Tribe is already a party. Thus, for the additional
reason of administrative efficiency, the Oglala Delegation should participate through the
Oglala Sioux Tribe, if at all.

Interlocutory appellate review of Licensing Board orders is disfavored and may be
undertaken as a discretionary matter only in the most compelling circumstances. See
Public Service Co. of New Hampshire (Seabrook Station, Units 1 & 2), ALAB-271, 1
NRC 478, 483-86 (1975). Discretionary interlocutory review will be granted if the
Licensing Board’s action either (1) threatens immediate and serious irreparable harm that
could not be remedied by a later appeal or (2) affects the basic structure of the proceeding
in a pervasive or unusual manner. 10 C.F.R. § 2.341(f). Here, Petitioners have not even
attempted to address these factors.
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