December 18, 2008

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION
In the Matter of: )
) Docket No. 40-8943
CROW BUTTE RESOURCES, INC. )
) ASLBP No. 08-867-02-OLA-BDO01
(License Renewal) )

APPLICANT’S REPLY TO CONSOLIDATED
PETITIONERS’ APPEAL OF LBP-08-24

L. INTRODUCTION

Pursuant to 10 C.F.R. § 2.311(a), Crow Butte Resources, Inc. (“Crow Butte” or
“Applicant”) hereby responds to the “Consolidated Petitioners’ Notice of Appeal of LBP-08-24,”
dated December 10, 2008. In their appeal, Consolidated Petitioners seek to reverse a portion of
the Atomic Safety and Licensing Board (“Board”) decision on standing and contentions (LBP-
08-24), dated November 21, 2008. In that decision, the Board found that certain of the
Consolidated Petitioners had standing and admitted four contentions (or parts of contentions)
(Environmental Contention E, Technical Contention F, and Miscellaneous Contentions G and
K).' As discussed below, Petitioners’ appeal is not permitted under NRC regulations governing

this proceeding and otherwise fails to demonstrate that the Board’s decision should be reversed.

! Crow Butte and the NRC Staff have both appealed the Board’s decision in LBP-08-24,
arguing that the Consolidated Petitioners’ request for hearing should have been wholly
denied. See “Crow Butte Resources’ Notice of Appeal From LBP-08-24,” dated
December 10, 2008, and “NRC Staff’s Notice of Appeal of LBP-08-24, Licensing
Board’s Order of November 21, 2008, and Accompanying Brief,” dated December 10,
2008.



II. DISCUSSION

A. Interlocutory Review Is Not Permitted

The NRC'’s rules of practice in 10 C.F.R. Part 2 contain a special provision, 10
C.F.R. § 2.311, which permits interlocutory appeal from a Licensing Board order on a petition to
intervene. Under 10 C.F.R. § 2.311(b), a petitioner may appeal such an order only if the effect of
the order is to deny the petition in its entirety. Pacific Gas & Electric Co. (Diablo Canyon
Nuclear Power Plant, Units 1 & 2), ALAB-823, 26 NRC 154, 155 (1987), citing 10 C.F.R. §
2.311 (formerly § 2.714a); Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1),
CLI-91-4, 33 NRC 233, 235-36 (1991). A petitioner may not appeal an order admitting the
petitioner but denying certain contentions. 10 CFR § 2.311(b); Gulf States Utilities Co. (River
Bend Station, Units 1 & 2), ALAB-329, 3 NRC 607 (1976). Appellate review of a ruling
rejecting some but not all of a petitioner’s contentions is available only at the end of the case.
Northern States Power Co. (Tyrone Energy Park, Unit 1), ALAB-492, 8 NRC 251, 252 (1978).

Contrary to NRC regulations and established NRC precedent, Petitioners seek
here to reverse the Board’s rulings on the admissibility of Environmental Contentions A, B, C,
D, and E, and Miscellaneous Contentions A, B, C, D, E, and F, despite the fact that the Board
found standing and admitted several of their contentions. Petitioners simply have no right to

interlocutory appeal of LBP-08-24.% Thus, the appeal should be denied.

Interlocutory appellate review of Licensing Board orders is disfavored and may be
undertaken as a discretionary matter only in the most compelling circumstances. Arizona
Public Service Co. (Palo Verde Nuclear Generating Station, Units 2 & 3), ALAB-742, 18
NRC 380, 383 n.7 (1983), citing Public Service Co. of New Hampshire (Seabrook
Station, Units 1 & 2), ALAB-271, 1 NRC 478, 483-86 (1975). Discretionary
interlocutory review will be granted if the Licensing Board’s action either (1) threatens
the party adversely affected with immediate and serious irreparable harm that could not
be remedied by a later appeal or (2) affects the basic structure of the proceeding in a
pervasive or unusual manner. 10 C.F.R. § 2.341(f). Here, Petitioners have not even
attempted to address these factors.



B. The Licensing Board Properly Rejected The Proposed Contentions

If the Commission reaches the merits of the Petitioners’ appeal, the Commission
should nonetheless dismiss the appeal.

With respect to Environmental Contentions A and B, the Board correctly rejected
the proposed contentions for failing to provide the necessary factual support for their
contentions. LBP-08-24 at 43-45. The application specifically highlights the administrative and
engineering features that are in place to protect surface water features and concludes that surface
water impacts will be minimal. See “Applicant’s Response To Petition To Intervene Filed By
Consolidated Petitioners,” dated August 22, 2008, at 26-28 (“Crow Butte Response”).
Petitioners failed to allege any deficiencies in these extensive protective measures. Petitioners
also do not explain how contamination of aquifers or surface water could occur or argue that
Crow Butte’s application is inadequate to protect public health and safety. /d. at 28-30. Instead,
petitioners merely cut and paste excerpts of documents without any explanation as to their
significance.

With respect to Environmental Contention C, the Board correctly rejected the
proposed contention for failing to demonstrate a genuine dispute with the application on a
material issue. LBP-08-24 at 46-47. As Crow Butte noted in opposing the proposed contention,
Petitioners do not identify any defect in the values used for the frequency or intensity of tornados
and do not provide any basis for changing any of the values in the application. Petitioners
merely offered general statements that climate change should be considered without explaining
what information in the application is deficient or how it should be changed. See Crow Butte

Response at 30-31.



For Environmental Contention D and Miscellaneous Contentions A, B, C, D, E,
and F, the Petitioners argue that the Board failed to give enough significance and weight to
information regarding indigenous and traditional medicine and cultural practice. Con. Pet.
Appeal at 7. The Board considered the views of indigenous grandmothers, but nevertheless
correctly found that the petition did not raise a genuine dispute with the application on a material
issue and, in any event, failed to provide factual support for the claim. LBP-08-24 at 49. The
Board also rejected Miscellaneous Contentions A, B, C, D, E, and F, because the Petitioners
failed to raise issues within the scope of the proceeding and otherwise failed to demonstrate a
dispute on a material issue. Id. at 57-60. The Board correctly rejected these contentions because
Petitioners did not provide any facts or expert opinion or any information that demonstrated a
genuine dispute with the application on a material issue. Indeed, in most cases, Petitioners did
not even cite any portion of the application that they allege to be deficient. See Crow Butte
Response at 31-32, 42-51.

Lastly, Petitioners argue that Environmental Contention E should have been
admitted in its entirety (rather than in part). Con. Pet. Appeal at 9. According to Petitioners, the
contention should have been admitted with respect to the entire ecosystem surrounding the mine,
not just wetlands. Id., at 9. However, this proposed contention should not have been admitted at
all. The proposed contention purports to allege that the cost/benefits discussed in the application
do not include the economic value of wetlands, but in fact the proposed contention fails to satisfy
any number of the criteria necessary to support an admissible contention.

First, neither the Petitioners (Pet. at 28) nor the Board (LBP-08-24 at 49-52) cite
any regulatory or statutory requirement to consider the economic value of wetlands. The

purpose of NEPA is to disclose the environmental impacts of a proposed action, not to embark



on a comprehensive assessment of the value of the ecosystem as a whole. In this regard, the
proposed contention does not raise a material issue.

Second, although the Board appears to base its determination on the value of
wetlands that would be impacted by some hypothetical contamination (id. at 50), the petition
(Pet. at 28) contains no allegation that Crow Butte’s activities even impact a specific wetland
area near the site or that the application fails to assess the value of any particular wetlands. The
Board apparently frames the contention as “whether wetlands are being degraded by virtue of the
migration of contaminants from Crow Butte’s mining operations, and thus the License Renewal
Application improperly fails to account for such migration.” LBP-08-24 at 51-52. This re-
formulation has no basis in the actual text of the proposed contention. Proposed Environmental
Contention E does nothing more than highlight a study showing that wetlands in Australia
provide $7,000 of water purification each year and mention other estimates of the economic
value of wetlands. Con. Pet. at 28. There is no mention of any specific wetlands that are
supposedly impacted by Crow Butte’s operations. There is not even a hint that some impact to
wetlands in the vicinity of Crow Butte was overlooked or underestimated. Moreover, the
petition does not demonstrate that a study involving wetlands in Australia or a global estimate of
the value of wetlands has any bearing on the issues in the application.

In short, petitioners have not established a genuine dispute with the application on
a material issue. There is simply nothing here to litigate. See also Crow Butte Response at 32-
34. Because the proposed contention failed to meet the Commission’s strict admissibility
standards, the Licensing Board should not have admitted any part of proposed Environmental
Contention E. Regardless, the contention should, at a minimum, be limited consistent with LBP-

08-24.



1. CONCLUSION

For the foregoing reasons, the Commission deny the Consolidated Petitioners’

appeal of LBP-08-24.
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Tyson R. Smith
Winston & Strawn LLP
101 California St.
San Francisco, CA 94111
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