
 
December 24, 2008 

 
 
Mr. Scott Heffner 
President and Chief Operating Officer 
R.M.D. Operations, LLC 
9500 West 49th Avenue, Suite D100 
Wheat Ridge CO  80033 

 
SUBJECT: U.S. NUCLEAR REGULATORY COMMISSION REVIEW OF R.M.D. 

OPERATIONS, LLC’s SELECTION OF STANDBY AND SUCCESSOR 
TRUSTEES 

 
Dear Mr. Heffner: 
 
By letter dated October 14, 2008, R.M.D. Operations, LLC (RMD) requested the approval of its 
appointment of Mr. Anthony Thompson, Esq., a member of the law firm of Thompson & 
Simmons, PLLC, to be its standby trustee for all community water system facilities registered as 
specifically licensed uranium water treatment sites under its NRC license.  R.M.D. also proposed 
that Mr. Christopher S. Pugsley, Esq., a member of the law firm of Thompson & Simmons, PLLC 
be appointed successor standby trustee in the event Mr. Thompson cannot discharge the duties 
of standby trustee, resigns or is removed as standby trustee. 
 
Accordingly, 10 CFR 40.36(e)(2)(ii) is applicable here, and requires that a trust be established to 
hold the funds, and that a trustee be appointed to administer the trust.  In this regard, 10 CFR 
40.36(e)(2)(ii) further states in pertinent part as follows: 
 

The trustee and trust must be acceptable to the Commission.  An acceptable trustee 
includes an appropriate State or Federal government agency or an entity which has the 
authority to act as a trustee and whose trust operations are regulated and examined by a 
Federal or State agency.   
 

This regulatory wording gives the U.S. Nuclear Regulatory Commission (NRC) staff broad 
discretion in determining whether a trustee is acceptable, and the staff declines to approve your 
trustee selections.  The staff notes that the law firm of Thompson & Simmons acts as RMD’s 
legal counsel.  There may be times when a trustee would need legal advice regarding trust 
administration matters, and having RMD’s own attorneys acting as the trustee would create 
potential conflicts of interest and lead to a lack of trustee independence.  The need for an arms-
length relationship between a trustee and an NRC licensee is indicated by published NRC 
guidance, NUREG-1757, Vol. 3, App. A.17.1, describing trustee qualifications as follows: 
 

Acceptable trustees include appropriate Federal or State government agencies and 
financial institutions that have the authority to act as trustee and whose trust operations 
are regulated and examined by a Federal or State agency.  Trust operations are 
regulated separately from other banking operations, and it is very common for a 
regulated bank not to have the authority to act as a trustee.  In addition, NRC’s 
requirement for trustees is not usually met by individuals who are not acting as a 
representative of a financial institution. 
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The trustees identified in your letter dated October 14, 2008 do not meet the requirements and 
guidance set forth above.  Further, the NRC staff does not agree with your statement that a Bar 
Association serves a function identical to that served by a Federal or State agency that regulates 
financial institutions which serve as trustees. 
 
If you have any questions regarding this letter, please contact Ted Carter, the Project Manager 
for the R.M.D. license, at (301) 415-5543, or by e-mail, to Ted.Carter@nrc.gov. 
 
In accordance with 10 CFR 2.390 of the NRC=s ARules of Practice,@ a copy of this letter will be 
available electronically for public inspection in the NRC Public Document Room or from the 
Publicly Available Records component of NRC=s Agency wide Documents Access and 
Management System (ADAMS).  ADAMS is accessible from the NRC Web site at 
http://www.nrc.gov/reading-rm/adams.html (The Public Electronic Reading Room). 
 
 

Sincerely, 
 
 
    /RA/ 
 
   Keith I. McConnell, Deputy Director 
   Decommissioning and Uranium Recovery    
                     Licensing Directorate 
   Division of Waste Management 
                    and Environmental Protection 
   Office of Federal and State Materials 
                    and Environmental Management Programs 
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