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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
BEFORE THE ADVISORY PRE-LICENSE APPLICATION PRESIDING OFFICER BOARD 

 
In the Matter of           ) 
             ) Docket No. PAPO-001 
U.S. DEPARTMENT OF ENERGY         ) 
             ) ASLBP No. 08-861-01-PAPO-BD01 
(High-Level Waste Repository:         ) 
   Pre-Application Matters)          )  
 
 

NRC STAFF REPLY TO NUCLEAR ENERGY INSTITUTE’S  
DECEMBER 8, 2008 MOTION FOR LEAVE TO FILE REPLIES 

 
INTRODUCTION  

 Pursuant to 10 C.F.R. § 2.323(c), the NRC staff  hereby responds to the Nuclear Energy 

Institute’s (“NEI”)  motion filed with the Advisory Pre-Application Presiding Officer Board 

(“Board”).  “The Nuclear Energy Institute’s Motion for Leave to File Replies and Replies to the 

NRC Staff and Eureka and Lincoln Counties,” December 8, 2008 (“NEI Motion”).  In its Motion, 

NEI requests permission to file replies to answers from the NRC staff ("Staff") and Eureka and 

Lincoln Counties to an earlier NEI petition requesting certification of a procedural question to the 

Commission.  NEI Motion at 1.  As indicated by counsel for NEI, the Staff opposes the Motion.  

Id.  The reasons for the Staff's opposition are discussed below.   

DISCUSSION 

 On November 24, 2008, NEI filed a petition requesting that the Board certify to the 

Commission the question of whether anyone other than the Staff and DOE may file responses 

to petitions to intervene and contentions pursuant to 10 C.F.R. § 2.309(h).  "The Nuclear Energy 

Institute's Petition to Certify Issue to Commission," November 24, 2008 ("Petition").  The Staff 

opposed the Petition, noting, among other reasons, that the issue raised by NEI is "not ripe for 

decision because no one has sought to file answers to petitions to intervene and contentions."  
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"NRC Staff Reply to Nuclear Energy Institute's November 24, 2008 Petition to Certify Issue to 

Commission," at 2, December 4, 2008 ("NRC Reply").   

 Pursuant to 10 C.F.R. § 2.323(c), "the moving party has no right to reply" to answers to a 

motion, "except as permitted . . . by the presiding officer.  Permission may be granted only in 

compelling circumstances, such as where the moving party demonstrates that it could not 

reasonably have anticipated the arguments to which it seeks leave to reply."   NEI argues that 

such compelling circumstances exist in the present instant, because NEI could not reasonably 

anticipate the Staff's position that the question to be certified is not yet ripe.  However, the facts 

cited by NEI in support of its position directly contradict NEI's argument that it could not have 

anticipated the Staff's ripeness argument.   

 The Staff argued in its response to NEI’s initial motion that the issue was not yet ripe 

because no potential participant had sought to file answers to intervention petitions.  NRC Reply 

at 2.  NEI argues, here, that the Staff's position is erroneous because of "multiple statements 

made on the record by other proceeding participants that they intend to file answers to 

intervention petitions, even though they will not be admitted parties in this proceeding at that 

time."  NEI Motion at 1-2.  Since NEI knew that non-party participants planned to file answers, 

NEI, should have anticipated that ripeness would be an issue and should have addressed 

ripeness in its initial pleading.  The "statements" cited by NEI date back to March 2008, and 

were available to all potential parties to the proceeding, including NEI.  Yet, NEI did not mention 

these statements when arguing in support of certification in its initial Petition, despite the fact 

that it appears now that NEI believes that these statements support NEI's position that 

certification is warranted.  Nor did NEI discuss any potential impact on its Petition from the fact 

that, regardless of what any potential party has stated their future actions may be, no potential 

party has at present filed an answer to an intervention petition.  Raising the issue of ripeness 

now does not constitute a "compelling circumstance" necessitating a reply by a moving party 
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pursuant to § 2.323(c).   

 In addition, NEI refers to Eureka and Lincoln Counties’ response to NEI's original motion, 

in which they cited to a worksheet provided by the Staff to Affected Units of Local Government 

(AULGs) and other members of the public at a public workshop on the hearing process held for 

AULGs on April 17, 2008 in Las Vegas.  NEI Motion at 3-4, citing "Joint Response by Eureka 

County and Lincoln County to the Nuclear Energy Institute's Petition to Certify Issue to the 

Commission," at 2, December 4, 2008.1  The worksheet, entitled "NRC's process for deciding 

whether or not to authorize construction of a repository at Yucca Mountain, Nevada: Estimated 

Timeline and Deadlines for Participants," was an informational tool intended to illustrate the 

timeline for various events during the licensing and hearing process.  In illustrating the deadline 

for filing answers to hearing requests, the worksheet erroneously replaced the term "party" with 

"potential party or participant."  Although the worksheet accurately states the relevant deadline, 

this language contradicts the plain language of 10 C.F.R. § 2.309(h) and 10 C.F.R. Part 2, 

Appendix D.  

                                                 

1 The referenced document was not placed on ADAMS following the workshop.  However an 
earlier version of the document containing substantially the same information has been available on 
ADAMS and was sent to AULGs and other potential participants, including NEI, following a 2007 
workshop.  See ADAMS Package ML072610859.  Additional information from the April 17, 2008 
workshop was placed on ADAMS, including an attendance sheet confirming that a representative of NEI 
attended the meeting.  ADAMS Package ML081370096. 



 

 

CONCLUSION 

  For the foregoing reasons, the Staff requests that the Board deny NEI’s Motion. 

 

 

 Respectfully submitted, 
 
 /Signed (electronically) by/ 
 Margaret J. Bupp 
  Counsel for NRC Staff 
 U.S. Nuclear Regulatory Commission 
 Office of General Counsel 
 Mail Stop O-15D21 
 Washington, D.C. 20555-0001 
 (301) 415-3722 
mjb5@nrc.gov  
 

 
Dated at Rockville, Maryland 
this 16th day of December, 2008 
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