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December 10, 2008

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION

In the Matter of: )
) Docket No. 40-8943

CROW BUTTE RESOURCES, INC. )
)

(Renewal for the In Situ Leach Facility, ) ASLBP No. 08-867-02-OLA-BDO1
Crawford, Nebraska) )

CONSOLIDATED PETITIONERS' BRIEF IN SUPPORT OF APPEAL FROM LBP-08-24

Pursuant to 10 C.F.R. §§ 2.311, Petitioners' hereby appeal the Atomic Safety and

Licensing Board's ("Board") decision on admissible contentions (LBP-08-24), dated November

21, 2008. The Board concluded that certain contentions were not admissible or were admissible

only in part. For the reasons discussed below, we disagree and urge the Commission to reverse

the Board decision on admissibility of Environmental Contentions A, B, C, D & E, and

Miscellaneous Contentions A, B, C, D, E & F, as discussed below.

FACTUAL BACKGROUND

Applicant Crow Butte Resources, Inc., a Nebraska corporation that is 100% owned and

controlled by Cameco, Inc., a Canadian corporation, is currently licensed to operate an in-situ

leach recovery uranium recovery facility in Crawford, Nebraska. On July 28, 2008, Petitioners

timely filed a Request for Hearing/Petition to Intervene which included specific documents

incorporated by reference as well as expert opinions and source documents submitted with the

Petition. The Crow Butte mine operates in an aquifer which is connected through faults and

fractures with aquifers that are used for drinking and domestic purposes by Petitioners and others

1 Beatrice Long Visitor Holy Dance, Debra White Plume, Joe American Horse, Sr., Thomas Kanatakeniate Cook,
Loretta Afraid of Bear/Cook, the Afraid of Bear/Cook Tiwahe, the American Horse Tiospaye, Owe Aku-Bring Back
the Way, and Western Nebraska Resources Council ("WNRC").
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in the community. Further, the Crow Butte mine has had spills into The White River which runs

Northeast away from the mine and towards Pine Ridge Indian Reservation. The White River

cuts through the family lands at Pine Ridge Indian Reservation of Beatrice Long Visitor Holy

Dance, Loretta Afraid of Bear Cook, and the Afraid of Bear/Cook Tiwahe. Petitioners' experts

include Dr. Hannan LaGarry who opined, among other thing, that contaminants from Applicant's

mining operations get into the alluvium of The White River and are pushed further along The

White River in the direction of Pine Ridge Indian Reservations and Petitioners' water supply by

each rain event,

STANDARD OF REVIEW

The proper standard for review is found in Section 706 of the Administrative Procedure

Act ("APA"), which provides that the agency action, in this case, the Board's rulings, may be set

aside if found to be "arbitrary, capricious, an abuse of discretion, or otherwise not in

accordance with law." 5 USC Section 706(2) (emphasis added).2 The Board's ruling and the

'Commission's rulings are judged according to the foregoing standard.

2 APA Section 706 states specifically that "to the extent necessary to decision and when presented, the reviewing
court shall decide all relevant questions of law, interpret constitutional and statutory provisions, and determine the
meaning or applicability of the terms of an agency action. The reviewing court shall-
(I) compel agency action unlawfully withheld or unreasonably delayed; and
(2) hold unlawful and set aside agency action, findings, and conclusions found to be-

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;
(B) contrary to constitutional right, power, privilege, or immunity;
(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right;
(D) without observance of procedure required by law;
(E) unsupported by substantial evidence in a case subject to sections 556 and 557 of this title or otherwise

reviewed on the record of an agency hearing provided by statute; or
(F) unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing court.

In making the foregoing determinations, the court shall review the whole record or those parts of it cited by a party,
and due account shall be taken of the rule of prejudicial error. 5 USC §706.
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DISCUSSION

A. The Board Erred in Denying Environmental Contentions ("EC") A and B -
The LRA does not accurately describe the environment affected or impact on the
environment of its operations and the operations will use and contaminate water resources.

The Board did not recognize the factual allegations or expert opinions contained in the

Petition in support of EC A. LBP-08-24 at 43. As a result, the Board improperly denied EC A.

Similarly, the Board failed to give sufficient weight to the 1982 Baseline Report which discusses

pre-operational baseline levels of contaminants including Arsenic and improperly denied EC B.

Id. at 43. The information is contained in the specific list of documents incorporated by reference

into the Petition. See Petition at 4-7.

The Board should have considered the part of Dr. LaGarry's opinion and of Paul

Robinson's opinion (both incorporated by reference) concerning contamination pathways and

water depletion as adequate support for Environmental Contentions A and B. Dr. LaGarry

opines: (1) at page 3 (regarding principal pathways through which contaminants can migrate

from the mine); (2) contaminants within the White River alluvium are pushed downstream with

each rain event, id.; (3) residential users, agricultural users, wildlife, and the City of Crawford all

receive water supplies from the White River alluvium. Id.; (4) In 2007, Chadron Creek, a stream

that supplies Water to the city of Chadron, Nebraska, went dry for the first time in the city's

history with study suggesting that normal amounts of water are flowing from the springs, but the

water is disappearing into deeper alluvium or into fractures in the rock (Balmat & others 20Q8,

Butterfield & others 2008). LaGarry, page 1.

Paul Robinson raises the following issues in his opinion which contain specific references

to the LRA and show a genuine dispute over whether the LRA properly describes the large

amount of water used in the mining operations as an irretrievable commitment of resources under
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Section 51.45 (which is also cited in the Petition): (1) Paul Robinson opinion at page 8,

(mentions Applicant's estimate of 47,304,000 gallons per year and that LRA fails to state actual

volumes of liquid waste) ("No operational information from CBR experience is provided as to:

1) the actual volume of liquid water was actually generated during the 10 year license period, 2)

the portion of that liquid waste that was sent to the evaporation ponds relative to the volume of

liquid waste sent to the deep disposal well and 3) what the concentrations of constituents of

concern were in the liquid waste generated.") Id.

Section 51.45 requires the LRA to include: (A) a description of the proposed action, a

statement of its purposes, a description of the environment affected, and discuss the following

considerations: (1) The impact of the proposed action on the environment in proportion to their

significance; (2) Any adverse environmental effects which cannot be avoided should the

proposal be implemented; (3) Alternatives. sufficiently complete to aid the Commission in

developing and exploring, pursuant to section 102(2)(E) of NEPA, "appropriate alternatives to

recommended courses of action in any proposal which involves unresolved conflicts concerning

alternative uses of available resources"; (4) The relationship between local short-term uses of

man's environment and the maintenance and enhancement of long-term productivity; and

(5) Any irreversible and irretrievable commitments of resources which. would be involved

in the proposed action should it be implemented. Section 51.45 (emphasis added.) Section

51.45(e) requires that information should not be confined to information supporting the proposed

action but should also include adverse information.

Since the Petition contained information supporting Environmental Contentions A and B,

it was reversible error for the Board to deny such contentions. The Petition referred to the LRA
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sections and the failure to adequately describe the contamination or depletion of water. The

Petition refers to Section 51.45 which requires the LRA to describe the same. Petitioners are

saying it is a failure and Applicant is saying it is not so there is a genuine dispute. Accordingly,

it was arbitrary and capricious, an abuse of discretion, or otherwise not in accordance with law

contrary to APA Section 706.

B. The Board Erred in Denying EC C - The LRA does not consider climate
change and so does not accurately describe the environment affected or impact on the
environment of its operations because climate change is an integral part of the
environment.

The Board failed to recognize the factual allegations and information related to climate

change contained in the Petition in support of EC C and found the contention as proffered to be

too broad. LBP-08-24 at 47. As a result, the Board improperly denied the Contention. The

information is contained in Section 4 of the Petition. See Petition at 6-7. Specifically, the

Petitioners incorporated by reference publicly available reputable expert resources concerning

climate change. 3 In Human-Induced Changes in the Hydrology of the Western United States,

Barnett, Pierce, Hidalgo et al., Sciencexpress 10.1126/science. 1152538, January 31, 2008,

www.sciencexpress.org, Exhibit C to CWA/RtE Amicus, ADAMS ML080590472, incorporated

by reference in Petition on page 6, the authors state:

"Observations have shown that the hydrological cycle of the western United
States changed significantly over the last half of the 20th century. We present a
regional, multivariable climate change detection and attribution study, using a
high-resolution hydrologic model forced by global climate models, focusing on

3 Climactic and Hydrologic Trends in the Western U.S.: A Review of Recent Peer-Reviewed Research, Udall,
WWA and Bates (Intermountain West Climate Summary, January 2007); Climate Change 2007: Synthesis Report,
An Assessment of the Intergovernmental Panel on Climate Change, adopted section by section at IPCC Plenary
XXVII (Valencia, Spain, 12-17 November 2007), represents the formally agreed statement of the IPCC concerning
key findings and uncertainties contained in the Working Group contributions to the Fourth Assessment Report;
Climate Change, Water Quality and the Future: Lessons from the Western Water Assessment, Western Coalition of
Arid States, February 23, 2006, wwa.colorado.edu; Human-induced Changes in the Hydrology of the Western
United States, Barnett, Pierce, Hidalgo et al., Sciencexpress 10.1 126/science. 1152538, January 31, 2008,
www.sciencexpress.org, Exhibit C to CWA/RtE Amicus, ADAMS ML080590472. Petition at 7.
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the changes that have already affected this primarily arid region with a large and
growing population. The results show that up to 60% of the climate-related
trends' of river flow, winter air temperature, and snow pack between 1950
and 1999 are human-induced. These results are robust to perturbation of
study variates and methods. They portend, in conjunction with previous
work, a comin2 crisis in water supply for the western United States."
(Emphasis added.)

The Board found that Consolidated Petitioners failed to identify any adverse health and

safety impacts related to a climate change event. LBP-08-24 at 47. However, as noted below,

when climate related trends include river flow, winter air temperature and snow pack as well as

tornadoes and when the safety of the mine's operations depends on the control of natural flowing

water that is subject to these climate change impacts (flows, temperatures, etc.), it means that the

climate trends significantly affect the environment in which the mine is operating and affects all

the safety assumptions at the mine. In his opinion, Paul Robinson notes that the LRA fails to

identify potential health consequences of the heavy metals and radionuclides and that the LRA

"should be revised and expanded to identify the potential health consequences of exposures to

uranium, radium, radon, radon decay products and other radionuclides and heavy metals

associated with the Crow Butte area uranium ores." See, Attachment C - "Uranium Fact Sheets

on the Web" includes citations to the Agency for Toxic Substance and Disease Registry

(ATSDR) Toxicology Fact Sheets on Radon, Radium, Uranium, Arsenic, Cadmium and Lead,

Robinson, page 12. This shows that Petitioners have identified adverse health and safety impacts

and have raised a genuine issue of dispute.
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C. The Board Erred in Denying EC D & Miscellaneous Contentions ("MC") A,
B, C, D, E & F - The LRA does not consider adulteration or depletion of the water and so
does not respect the Indigenous rights, Indian law rights, Treaty rights, environmental
justice or cultural resources rights of the Indigenous Petitioners.

The Board failed to give enough significance and weight to the expert opinions.and cultural

factual resources (represented by the affidavits of well-regarded indigenous grandmothers,

several of which are among the Council of Thirteen Indigenous Grandmothers). This

Grandmothers Council has met formally with the Dali Lama and political and business leaders

and its members are respected as experts in their fields of indigenous and traditional medicine

and cultural practices. While the Board did not dispute their credentials expressly, it stated "we

have not been provided with [adequate] facts or expert opinion" and ruled that Petitioners'

concerns about the spiritual nature of the water and the need for pristine water to make

traditional medicines and conduct prayer ceremonies do not raise a genuine dispute with

Applicant. LBP-08-24 at 49.

In so doing, the Board failed to recognize that the rights of Petitioners under federal Indian

law and environmental justice laws are violated because the LRA fails to even mention that such

rights exist and whatever actions Applicant has taken to respect them. Rather the LRA refers to

the geo-chemical changes in the water as being immaterial.

Paul Robinson's expert opinion at page 11 discusses environmental justice matters with

specific reference to LRA Section 2.3.3 at p. 2-44 and Section 7.11 at p. 7-31. Mr. Robinson

notes that: (1) the LRA fails to identify or address the strong historical and cultural connections

of the Lakota Nation to the Crow Butte area, or any consultation with tribal leaders with

authority to address cultural resources, or the history of Lakota cultural activities in the area; (2)

fails to identify community development initiative to insure that Native Americans, the minority

ethnic group with the largest population in the region, receive any of the potential economic
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benefit ascribed to the CBR operations in the LRA; and (3) fails to completely address

environmental justice issues associated with activities described in the LRA.

In Navajo Nation v. USFS, 479 F.3d 1024 (9th Cir. 2007), rev 'd in part en banc, Nava_ o
Nation v. USFS, F.3d ____, slip. op. at 10034 (9th Cir. August 8, 2008; No. 06-15436 (the

"SF Peaks Snowbowl Case"), the Court held that the religious beliefs of the Navajo and the Hopi

peoples were legitimate because of the testimony offered regarding the use of the San Francisco

Peaks by the Tribes in their ceremonies where the use of wastewater for snowmaking within the

sacred landscape was claimed to violate religious rights. See, Memo of Law - Indigenous Rights,

Treaty Law -filed in Expansion case, at 18. February 22, 2008, ML080640548, incorporated by

reference in the Petition at 5. In the recent decision, the Court of Appeals, en banc, reversed the

earlier panel in Navajo Nation v. USFS, 479 F.3d 1024 ( 9 th Cir. 2007), because the plaintiffs in

the SF Peaks Snowbowl Case did not actually drink or use the water. The instant case is

distinguishable because these Petitioners drink the water and use the water for ceremonies such

as the inipi (sweat lodge) in which it is taken into the body through the lungs and pores in

relatively large quantities during each session andover time.

This also shows a genuine dispute with Applicant which does not acknowledge in the LRA

Petitioners' religious rights concerning water and how the operations of the mine would impact

such rights due to geo-chemically changing the water and releasing it into pathways for ingestion

by Petitioners.

In. addition, as to the Indigenous Petitioners on issues concerning Indigenous cultural and

traditional matters, the trust responsibility requires a 'relaxed' reading of the pleading

requirements and not the more stringent pleading requirements (far exceeding thenotice pleading

of the Federal Rules of Civil Procedures (other than for fraud claims)) under the NRC
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regulations.

Petitioners have asserted that there is a violation of their Winters rights due to the

contamination and depletion of the water byApplicant so that there is not a sufficient quality or

quantity for Petitioners and all the members of the Oglala Sioux Tribe at Pine Ridge Indian

Reservation to live well, raise gardens and crops, and operate ranches, all as contemplated by

Winters. Petitioners above have cited expert opinions submitted, and incorporated into the

Petitioner, mentioning the 50,000,000 gallons per year (500,000,000 gallons during the term of

the license if renewed) which goes into the deep disposal well to maintain the 1% bleed intended

to prevent excursions. Petitioners have asserted that the White River running dry and Dr.

LaGarry has described a study suggesting that normal amounts of water are flowing from the

springs, but the water is disappearing into deeper alluvium or into fractures in the rock (Balmat

& others 2008, Butterfield & others 2008). LaGarry, page 1. Such depletion of the water supply

clearly conflicts with the Winters rights, treaty rights and federal Indian law rights of the

Indigenous Petitioners and, accordingly, the Board should have admitted EC D, and MC A, B, C,

D,E&F.

D. The Board Erred in Denying EC E in Part - The LRA Discussion Regarding
Cost Benefits Fails to Include Economic Value of Environmental Benefits of the Entire
Ecosystem Including Wetlands.

The Board admitted EC E as to wetlands and denied it as to the other parts of the

ecosystem.- LBP-08-24 at 49-52. The Petition includes a reference to the Adelaide Study

regarding wetlands which is referenced in LBP-08-24 at 49. The Petition also includes a

reference to the economic value of the environmental benefits of the entire ecosystem -

including the wetlands. See Petition at 28. Accordingly, EC E should be admitted as to the

ecosystem surrounding and affected by the mine, including the wetlands.
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CONCLUSION

For the foregoing reasons, the Commission should reverse the Board's rulings relative to

the determination of Environmental Contentions A, B, C, D & E, and Miscellaneous Contentions

A, B, C, D, E & F in LBP-08-24.

Dated this 10th day of December, 2008.

Respectfully submitted,

/s/ - electronically signed -

David C. Frankel
Attorney for the Petitioners
POB 3014
Pine Ridge, SD 57770
308-430-8160
arm.legalCaýgrnail.com
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Atomic Safety and Licensing Board Panel
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Judge Brian K. Hajek **
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Washington, DC 20555-0001
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Atomic Safety and Licensing Board Panel
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Atomic Safety and Licensing Board Panel
U. S. Nuclear Regulatory Commission
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Chadron, NE 69337
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Western Neb. Resources Council **

Attn: Buffalo Bruce
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Chadron, NE 69337
E-mail: buffalobruce bpanhandle.net

Owe Aku, Bring Back the Way **

Attn: Debra White Plume
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Manderson, SD 57756
E-mail: LAKOTA I @gwtc.net

Shane C. Robinson, Esq. **

2814 E. Olive St.
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E-mail: shanecrobinson(ýgmaii.com
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Law Office of Mario Gonzalez
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Office of the General Counsel **
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