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UNITED STATES OF AMERICA 
NUCLEAR REGLIIATORY COMMISSION 

BEFORE THE COMMISSION 

In the Matter of 
) 

EIVTERGY NUCLEAR VERMONT YANKEE, ) 
LLC, and ENTERGY NUCLEAR Docket No. 50-271-LR 
OPERATIONS, INC. 

(Vermont Yankee Nuclear Power Station) 

NRC STAFF'S ANSWER IN OPPOSITION TO THE 
COMMONWEALTH OF MASSACHUSETTS' 

PETITION FOR REVIEW OF LBP-08-25 

INTRODUCTION 

Pursuant to 10 C.F.R. 3 2.341(b)(3), the Staff of the U.S. Nuclear Regulatory 

Commission ("Staft") hereby responds to the Commonwealth of Massachusetts' 

("Commonwealth" or "MassAG1') Petition for Review of the Atomic Safety and Licensing Board's 

("Board") Partial Initial Decision, LBP-08-25, 68 NRC - (November 24, 2008) (slip op.) ("LBP- 

08-25" or "Initial Decision1') in the Vermont Yankee license renewal proceeding. For the reasons 

set forth herein and in the Staff's Answer to the MassAG's Petition for Review of LBP-08-22 in 

the Pilgrim license renewal proceeding, the Staff submits that the Petition for Review of the 

Board's partial initial decision in the Vermont Yankee proceeding should be denied. 

STATEMENT OF THE CASE 

This case arises from the January 25, 2006 application by Entergy Nuclear Vermont 

Yankee, LLC and Entergy Nuclear Operations, Inc. ("collectively, Entergy") to renew the 

operating license for the Vermont Yankee Nuclear Power Station ("Vermont Yankee") for an 



additional twenty-year period.' On March 27, 2006, the NRC published a notice of acceptance 

for docketing and opportunity for hearing regarding the license renewal application.' In 

response to the Federal Register notice, the MassAG, the New England Coalition ("NEC"), the 

Vermont Department of Public Services ("DPS"), and the Town of Marlboro, Vermont filed 

intervention  petition^.^ The MassAG's sole contention alleged that Entergy's Environmental 

Report for the Vermont Yankee license renewal did not satisfy the National Environmental 

Policy Act ("NEPA") because it failed to address new and significant information regarding the 

environmental impacts of spent fuel pool accidents4 

On June 5, 2006, DPS and NEC gave notice, pursuant to 10 C.F.R. §§ 2.309(f)(3) and 

2.323, of their intent to adopt the MassAG's ~ontent ion .~  On June 16, 2006, the MassAG filed a 

letter requesting that the Board apply the June 2, 2006 decision of the U.S. Court of Appeals for 

the Ninth Circuit in San Luis Obispo Mothers for Peace v. NRC, 449 F.3d 101 6 (9th Cir. 2006) in 

ruling on its ~ontent ion .~  

' See Letter from Michael Balduzzi, Entergy Nuclear Operations, to U.S. NRC, Re: License 
Renewal Application, (January 25,2006) (Agencywide Documents and Access Management System 
("ADAMS") Accession No. ML060300085). 

71 Fed. Reg. 15,220 (March 27,2006) 

See Massachusetts Attorney General's Request for a Hearing and Petition to Intervene with 
Respect to Entergy Nuclear Operations, Inc.'s Application for Renewal of the Vermont Yankee Nuclear 
Power Plant Operating License and Petition for Backfit Order Requiring New Design Features to Protect 
Against Spent Fuel Pool Accidents (May 26, 2006)("MassAG Petition"); [NEC] Petition for Leave to 
Intervene, Request for Hearing, and Contentions (May 26, 2006); [DPS] Notice of Intention to Participate 
and Petition To Intervene (May 26, 2006); Letter from Dar~ MacArthur, Director of Emergency 
Management, Town of Marlboro, to Office of the Secretary, NRC (Apr. 27, 2006). 

4 See MassAG Petition at 21. 

See [DPSJ Notice of Intent to Adopt Contentions and Motion for Leave To Be Allowed To Do So 
(June 5, 2006); [NEC's] Notice of Adoption of Contentions, or in the Alternative, Motion to Adopt 
Contentions (June 5, 2006). In addition to adopting the MassAG contention, DPS and NEC also adopted 
each other's contentions. 

Letter from Diane Curran and Matthew Brock to Administrative Judges Karlin, Elleman, and 
Wardwell (June 16, 2006) at 2. 



On August 1 and 2, 2006, the Board held oral argument in Brattleboro, Vermont on the 

adrr~issibility of the petitioners' contentions, with the MassAG, NEC, DPS, the NRC Staff, 

Entergy, and the Town of Marlboro participating. On September 22, 2006, the Vermont Yankee 

Board issued an order finding the MassAG contention inadmissible and denying the MassAG's 

hearing r e q ~ e s t . ~  On October 3, 2006, the MassAG filed an appeal asserting that the Board 

erred in its refusal to hear its contention.' 

On August 25, 2006, the MassAG filed a petition for rulemaking based on the same 

issues raised in its c~ntent ion.~ 

On January 22, 2007, the Commission issued CLI-07-03, which affirmed the Board's 

decision rejecting the IMassAG's contention.'' The contention had alleged that new and 

significant information casted doubt on NRC's previous findings regarding the environmental 

impacts of fires in spent fuel pools and challenged the finding in the GEIS" that "the 

environmental effects of storing spent fuel for an additional 20 years" at nuclear reactor sites 

would not be significant.'' Because the finding was incorporated into a regulation, it could not 

7 See Entergy Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power Station), LBP-06- 
20, 64 NRC 131, 161 (2006) ("LBP-06-20"). 

See Massachusetts Attorney General's Brief on Appeal of LBP-06-20 (October 3, 2006) 
("MassAG Appeal"). 

See Massachusetts Attorney General; Receipt of Petition for Rulemaking, 71 Fed. Reg. 64,169, 
64,170 (November 1, 2006). The MassAG's petition stated that it was a "companion" to its contention, 
raised the same substantive concern as the contention, and "relies on and incorporates by reference the 
legal and technical assertions" made in its contention. Id. 

'' Entergy Nuclear Vermont Yankee, LLC., etal. (Vermont Yankee Nuclear Power Station and 
Pilgrim Nuclear Power Station), CLI-07-03, 65 NRC 13, 16 (2007) ("CLI-07-3"). 

11 NUREG-1437, Generic Environmental Impact Statement (GEIS) for License Renewal (1996). 

'' Vermont Yankee, CLI-07-3, 65 NRC at 16, 17 



be challenged during a hearing absent a waiver of the rule by the Cornmi~sion.'~ The 

Commission affirmed the Board's decision that the GElS finding was controlling absent a waiver 

of the finding, pursuant to 10 C.F.R. § 2.335, or a successful rulemaking, pursuant to 10 C.F.R. 

§ 2.802.'~ On March 15, 2007, in CLI-07-13, the Commission denied the MassAG's motion for 

reconsideration of CLI-07-03,15 finding no demonstration of compelling circumstances that would 

form a basis for reconsideration.16 The Commission also held that the decision in CLI-07-03 

was a final decision and thus the MassAG was precluded from requesting a stay of the final 

decision in the Vermont Yankee renewal proceeding, pursuant to 10 C.F.R. § 2.802.17 

The Commonwealth appealed the Commission's decision in CLI-07-03 to the U.S. Court 

of Appeals for the First Circuit. The Court of Appeals denied the appeals, affirming the NRC1s 

decision to deny party status to the Comm~nwealth.'~ The Court also stayed the close of the 

Vermont Yankee license renewal hearing for fourteen days after the issuance of its opinion.lg 

The sole purpose of the stay was to afford the Commonwealth the opportunity to request 

interested state status, pursuant to 10 C.F.R. § 2.315(c), so that, if necessary, it could request a 

stay of the licensing proceedings pending disposition of its petition for rulemaking, pursuant to 

10 C.F.R. § 2.802(d).~' The Commonwealth filed a notice of intent to participate as an 

13 Id. 

14 Id. at 16. 

15 Entergy Nuclear Vermont Yankee, LLC, etal.  (Vermont Yankee Nuclear Power Station and 
Pilgrim Nuclear Power Station), CLI-07-13, 65 NRC 21 1 (2007) ("CLI-07-13"). 

l6 Vermont Yankee, et al., CLI-07-13,65 NRC at 214. 

l7 Id. at 214-15. 

l8 Massachusetts v. NRC, 522 F.3d 11 5, 1 18 (1 st Cir. 2008). 

l9 Id. at 130. 

20 Id. 



interested state in the Vermont Yankee proceeding on May 6, 2008.~' It did not request a stay 

at that time, or at any time thereafter. On August 8, 2008, the Commission denied the 

MassAG's petition for ru~emaking.~~ Thereafter, the Commonwealth filed an appeal of the denial 

with the Court of Appeals for the First Circuit.23 That matter is still pending. 

On November 24, 2008, after a hearing on the merits as to NEC's Contentions 2A, 2B, 

3 and 4, the Board issued LBP-08-25, resolving Contentions 2A and 2B in favor of NEC and 

Contentions 3 and 4 in favor of ~ n t e r g y . ~ ~  

On December 2, 2008, the Commonwealth filed the instant petition for review requesting 

that the Commission review and reverse LBP-08-25 because the Board failed to take into 

account the "new and significant information" regarding the risks of spent fuel pool accidents. 

The Commonwealth also requested that the Commission review and correct its "own errors and 

omissions for failure to ensure that [the] final decision in the pending Circuit Court proceeding 

on the NRC's Rulemaking Decision . . . will . . . properly be taken account of, as a material part 

of the Vermont Yankee license extension process. . . The Commonwealth, referring to its 

21 Commonwealth of Massachusetts' Notice of Intent to Participate as an Interested State (May 
6, 2008). 

22 The Attorney General of Commonwealth of Massachusetts, The Attorney General of 
California; Denial of Petitions for Rulemaking, 73 Fed. Reg. 46,204 (Aug. 8, 2008). 

23 See Massachusetts v. NRC, No. 08-2267 (1 st Cir. filed Sept. 30, 2008) (under order of transfer 
to the U.S. Court of Appeals for the Second Circuit). 

24 Entergy Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power Station), LBP-08-25, 
68 N R C ,  slip op. at 153. Contentions 2A and 28 assert inadequacies in Entergy's analyses of the 
effects of metal fatigue on reactor components, Contention 3 asserts inadequacies in Entergy's aging 
management program (AMP) for the steam dryer, and Contention 4 asserts inadequacies in Entergy's 
AMP for plant piping subject to flow-accelerated corrosion. Id. at 1-2. Because Contentions 2A and 2B 
were decided in NEC's favor, the Board stated that "license renewal is not authorized and thus cannot be 
granted until 45 days after Entergy satisfactorily completes [supplemental] metal fatigue calculations and 
serves them on the parties," and is holding the proceeding open on Contentions 2A and 28 until that time. 
Id. at 2. 

25 Commonwealth of Massachusetts Petition for Review of LBP-08-25 and Request for 
Consolidated Ruling (Dec. 2, 2008) ("VY Petition for Review"). 



recently filed petition for review in the Pilgrim license renewal p r~ceed ing ,~~  asserts that "the 

NRC cannot lawfully close out the Vermont Yankee relicensing proceeding while the question of 

whether it complied with statutory preconditions to relicensing . . . is still being adjudicated 

before the Court of Appea~s . "~~  The Commonwealth further states that, by doing so, the 

Vermont Yankee Board "repeats the same legal error committed by the Pilgrim  board^."^' 

DISCUSSION 

To avoid unnecessary duplication, the Staff hereby adopts and incorporates by 

reference its Answer in opposition to the MassAG's petition for review in the Pilgrim license 

renewal pr~ceeding.~' In short, the W Petition for Review, like its counterpart in the Pilgrim 

proceeding, fails to address the criteria for discretionary review of a Board's initial decision 

under 10 C.F.R. 3 2.341~' and fails to address the criteria for a stay under § 2.342. 

Furthermore, the Commission's decision to deny the MassAG's contention in both the Vermont 

Yankee and Pilgrim proceedings was affirmed by the Court of Appeals for the First Circuit. The 

petition for rulemaking was the procedural avenue that afforded the Commonwealth an 

opportunity to raise its concerns and present its "new and significant information" to the 

26 Commonwealth of Massachusetts Petition for Review of LBP-08-22 (Nov. 12, 2008) ("Pilgrim 
Petition for Review"). In the VY Petition for Review, the Commonwealth states that, to avoid duplication, 
it adopts the Pilgrim Petition for Review and incorporates it by reference. VY Petition for Review at 2 n.3. 

27 VY Petition for Review at 1-2. 

28 Id. at 1. 

29 NRC Staffs Answer in Opposition to the Commonwealth of Massachusetts' Petition for Review 
of LBP-08-22 (November 24, 2008). 

Like the Pilgrim Petition for Review, the VY Petition for Review does not assert any error in the 
Board's decision in LBP-08-25, which decided contentions completely unrelated to the Commonwealth's 
contention and subsequent petition for rulemaking regarding spent fuel pool accidents. The Board's 
decision is a determination of whether the license renewal applicant has made the required showings 
under the Commission's regulations, and does not address actions of the Commission or the Staff. 
Therefore, it is inappropriate to attempt to use a petition for review of the Board's decision under § 2.341 
as a vehicle for challenging the NRC's alleged failure to comply with NEPA. 



Commission; therefore, by considering the petition for rulemaking, the Cornmission met its 

NEPA  obligation^.^' 

Finally, the Commonwealth asserts that "NRC cannot, consistent with NEPA, reach final 

closure on the relicensing in a manner that does not take account of the Commonwealth's 

pending challenge [in the court of appeals] to the Rulemaking Decision, in the event that the 

Commonwealth prevails in that p r~ceed ing . "~~  Therefore, the Commonwealth suggests that the 

NRC should either "not issue a final ruling . . . while the appeal . . . is adjudicated" (essentially, 

the NRC should stay the relicensing), or the hlRC should "expressly condition any approval of 

the license extension on a provision that the relicensing decision must be made consistent with 

any court ruling on the Rulemaking Decision." Id. This argument should be rejected because it 

assumes, without basis, that the Commission would not comply with binding and applicable 

orders of a federal appeals court.33 Furthermore, the Supreme Court has stated, with regard to 

NEPA, that "[tlhe only role for a court is to insure that the agency has taken a 'hard look' at 

environmental consequences; it cannot 'interject itself within the area of discretion of the 

executive as to the choice of the action to be taken."'34 Thus, while an appeals court could 

conceivably find that the Commission failed to take the requisite "hard look," the court would not 

3' See 73 Fed. Reg. at 46,212. Following a detailed explanation of the reasons for its denial of 
the MassAG1s rulemaking petition, the Commission concluded that the studies submitted by the MassAG 
did not constitute new and significant information, and that the findings related to spent fuel pools set forth 
in NLIREG-1437 and 10 C.F.R. Part 51, Subpart B, Appendix B, Table B-1, remain valid. See 73 Fed. 
Reg. at 46,206-46,212. 

32 VY Petition for Review at 2. 

33 On the contrary, the Commission has followed such orders. See Pacific Gas and Electric Co., 
(Diablo Canyon Power Plant Independent Spent Fuel Storage Installation), CLI-08-1, 67 NRC 1, 4-5 
(2008), in which the Commission considered proposed NEPA terrorism contentions pursuant to the Ninth 
Circuit's remand in San Luis Obispo Mothers for Peace v. NRC, 449 F.3d 101 6, 1028 (9th Cir. 2006), cert. 
denied, 127 S.Ct. 1124 (2007). 

34 Kleppe v. Sierra Club, 427 U.S. 390, 4 10 n. 21 (1 976), citing Natural Resources Defense 
Council v. Morton, 458 F.2d 827,838 (D.C. Cir. 1972). 



make substantive determinations regarding technical or environmental issues that are within the 

agency's discretion. Therefore, the Commonwealth's expectation that an appeals court would 

make substantive determinations regarding spent fuel pool issues or "requirements for 

relicensing involving SFP risks,"35 which the Commission would then "apply back" to a 

relicensing decision, is incorrect. 

In summary, as noted in the Staffs Answer to the Pilgrim Petition for Review, the 

Commonwealth has had its day before the Corr~mission and in court regarding the admission of 

its contention in the Vermont Yankee and Pilgrim license renewal proceedings. It is now 

seeking another opportunity to which it is not entitled. The Commission should, therefore, deny 

this Petition for Review. 

CONCLUSION 

For the reasons set forth above, the Commission should deny the Commonwealth of 

Massachusetts' Petition for Review of LBP-08-25. 

Respectfully submitted, 

& 0. JJL 
Lloyd B. Subin 
counsel for NRC Staff 

Dated at Rockville, Maryland 
This 10th day of December, 2008 

35 See, e.g., Pilgrim Petition for Review at 14, 16. 
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