
STATE OF NEW YORK;

OFFICE or TiIE ATTORNEY GENERAl•

A~li~l•, W M LllVU IO) N I1 S)CLkL JLSTICr

ATTORNEY GiENERAL ENVIRONMrNIAr. 1'ROTIhcIION Tr.C'dNitIEAl'

December 5, 2008

Catherine O'Hauan Wolfe,
Clerk of the Court
U.S. Court of Appeals, Second Circuit
Thurgood Marshall U.S. Courthouse
40 Foley Square
New York, New York 10007

Re: Stale of New York v. 1J.,. Nuclear Re-ulmorv Comm'n. No. 0S-3903-ag(L)
Blumenthal v. U.S. Nuclear Regulatorv Conni'n, No. 08-48.' 3-ag(CON)
Commonwealth of Massachusetts v. U.S. Nuclear Remilatorv Comn'n, No. 08-5571-ag

Dear Ms. Wolfe:

Enclosed please find the State of New York's memorandum oflaw and declaration in
opposition to Massachusetts' motion to transfer the above three petitions to the U.S. Court of
Appeals for the First Circuit.

Respectfully submitted,

John J. Sipos
Assistant Attorney General

cc: Atasha Joseph, Second Circuit Clerk's Office
Anna Bozynm Second Circuit Clerk's Office
\Vidya Kurella. Second Circuit Staff Attorney

Matthew Brock. AAG, Massachusetts
Robert Snook, AAG, Connecticut
Rebecca Ellis, AAG, Verniont
James Adler. Esq., NRC
John Arbab, Esq., DOJ

Catherine Stetson, Esq., Entergy
Jessica Ellsworth, Esq., Entergy
Davidc R. Lewis, Esq.. Enterg.

Thc Cantol. AIbanv, NY 12224- (5F,,) 474-8096& a (518) 473-2534 (Not for Srvicc ofPapers)@



UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

THE STATE OF NEW YORK, RICHARD
BLUMENTHAL, ATTORNEY GENERAL
OF CONNECTICUT,

Petitioners,
Docket No.: 08-3903-ag(L);

08-4833-ag(CON)V.

UNITED STATES NUCLEAR
REGULATORY COMMISSION, UNITED
STATES OF AMERICA,

Respondents.

COMMONWEALTH OF MASSACHUSETTS,

Petitioner,

V. Docket No.: 08-5571-ag
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REGULATORY COMMISSION, UNITED
STATES OF AMERICA,

Respondents.

DECLARATION IN OPPOSITION TO MOTION TO TRANSFER

Pursuant to 28 U.S.C. § 1746, John J. Sipos declares the following

pursuant to penalty of perjury:
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1. This declaration is based upon my personal knowledge and my

review of documents prepared or maintained by the respondent U.S.

Nuclear Regulatory Commission ("NRC") in the ordinary course of its

business.

2. I currently serve as an Assistant Attorney General for the

State of New York and represent the State in various administrative

matters before the NRC as well as in judicial challenges to certain NRC

actions.

3. The State of New York respectfully opposes the Commonwealth

of Massachusetts' motion to transfer these proceedings from the Second

Circuit to the First Circuit.

Background

4. At present, there are 104 operating nuclear power reactors in

the United States. See 2008-2009 NRC Information Digest, Appendix A,

available at http://www.nrc.gov/reading-rm/doc-collections/nuregs/

staff/sr 1350/v20/sr 1350v20.pdf.

5. After it is used in nuclear reactors to generate energy, spent

nuclear fuel is extremely hot and radioactive. To protect workers,
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facilities, and neighboring communities, every nuclear power plant in the

nation constructed large swimming pool-like structures in which the spent

fuel is temporarily stored until its temperature cools. Thus, each of the

104 operating reactors has a "spent fuel pool." See NRC Information

Digest, at 77 (diagram). Such spent fuel pools are located outside the

containment shells that surround nuclear reactors. When they were

initially designed, the spent fuel pools were not intended to serve as

long-term storage facilities for spent radioactive fuel. Rather, the federal

government and the industry expected to dispose spent radioactive fuel at

the nuclear waste disposal facility. See NRC Information Digest, at 78.

6. No long-term disposal site now exists for spent fuel generated

by power reactors in the United States. Given the absence of a permanent

disposal site, the NRC has authorized the storage of additional spent fuel

in the spent fuel pools. This practice is known as "dense packing" or "high

density storage." See NRC Information Digest, at 78 ("To cope with the

spent fuel they were generating, facilities expanded their storage capacity

by using high-density storage racks in their spent fuel pools. However,

spent fuel pools are not a permanent storage solution"). In terms of
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volume, more radioactive material is located in a spent fuel pool as

opposed to its associated reactor.

Regulatorv Framework

7. The Atomic Energy Act of 1954 authorized the Atomic Energy

Commission and then the Nuclear Regulatory Commission to issue

operating licenses to power reactors for a term not to exceed 40 years. See

42 U.S.C. § 2133(c). In 1991, the NRC promulgated regulations that

authorized an initial operating license to be renewed for a period of up to

20 years. See 10 C.F.R. Part 54.

8. In 1996, NRC prepared a generic environmental impact

statement ("GEIS") and promulgated a nation-wide regulation that stated

that the on-site storage of spent fuel would not result in a significant

environmental impact pursuant to the National Environmental Policy Act

("NEPA") during the 20-year term of any renewed operating license. 10

C.F.R. Part 51, Subpart A, Appendix B, Table B-1 Summary of Findings

of NEPA Issues For License Renewal of Nuclear Power Plants, p. 54

(2007). In other words, the 1996 regulation sought to preclude review of

certain environmental impacts resulting from the extension of the

-4-



operation of spent fuel pools during the license renewal process.

The Two Underlying Administrative Rulemaking Proceedings

9. The underlying agency action involved two requests that the

NRC amend its 1996 NEPA regulation regarding the on-site storage of

spent fuel.

10. On August 25, 2006, the Commonwealth of Massachusetts filed

a request that the NRC amend the regulation. The NRC docketed the

request as PRM-51-10 and published notice of the request in the Federal

Register in November 2006. 71 Fed. Reg. 64,169 (Nov. 1, 2006).

11. The Massachusetts rulemaking petition requested that the

NRC make generic, nation-wide changes to the Commission's 1996

Generic Environmental Impact Statement and associated NEPA

.regulations. See August 25, 2006 Massachusetts Petition for Rulemaking

to Amend 10 C.F.R. Part 51, at 1-2 (Massachusetts Exhibit 1). The

Massachusetts petition asked the NRC to consider new and significant

information about the risks posed by high density storage in an

Environmental Impact Statement "for any NRC licensing decision that

involves high density pool storage of spent fuel." Id. at 10.
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12. On March 16, 2007, each of the states within the Second

Circuit (New York, Connecticut, Vermont) as well as Illinois, Kentucky,

Louisiana, and New Jersey jointly filed written comments in support of

the rulemaking petition in PRM-51-10. Those comments are attached as

Exhibit 1 hereto.

13. On or about March 16, 2007, the California Attorney General

filed a petition that requested the NRC to revoke its 1996 generic

regulation regarding on site waste storage and analyze new and

significant information regarding the potential environmental impacts

posed by spent. Specifically, the California petitioned NRC to: 1) rescind

NRC regulations found at 10 C.F.R. Part 51, that declare the potential

environmental effects of the approval, construction, and operation of

high-density pool storage of spent nuclear fuel are not and cannot be

significant for purposes of NEPA and NEPA analysis; 2) adopt and issue

a generic determination that approval of such storage at a nuclear power

plant or any other facility does constitute a major federal action that may

have a significant effect on the human environment; and 3) order that no

NRC licensing decision that approves high-density pool storage of spent

nuclear fuel at a nuclear power plant or other storage facility may issue
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without the prior adoption and certification of an environmental impact

statement that complies with NEPA in all respects, including the

identification, analysis, and disclosure of the potential environmental

effects of such storage, potential mitigation for such effects, and an array

of alternatives to the proposed storage project. California's request is

attached as Exhibit 2 hereto.

14. The NRC docketed the California request as PRM-51-12 and

published notice of the request in Federal Register in May 2007. 72 Fed.

Reg. 27,068 (May 14, 2007).

15. On August 13, 2007, the State of New York filed written

comments in support of California's request in PRM-51-12. Those

comments are attached as Exhibit 3 hereto.

16. New York's August 13 comments not only supported

California's request, but also adopted California's and Massachusetts'

petitions.

17. According to the NRC docket, New York was the only state to

submit comments in both PRM-51-10 and PRM-51-12.

18. On August 8, 2008 the NRC published a notice in the Federal

Register that the Commission had denied the two rulemaking petitions in
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PRM-51-10 and PRM-51-12.

Judicial Challenges to the NRC's
August 2008 Rulemaking Determination

19. Later that same day, the State of New York initiated a judicial

challenge to the NRC's decision in the U.S. Court of Appeals for the

Second Circuit, State of New York v. U.S. Nuclear Regulatory Commission,

No. 08-3903-ag.

20. Fifty-two days later, on September 29, 2008, the

Commonwealth of Massachusetts initiated a judicial challenge to the

NRC's underlying decision in the U.S. Court of Appeals for the First

Circuit.

21. On September 30, 2008, Connecticut Attorney General Richard

Blumenthal initiated a judicial challenge to the underlying NRC decision

in the U.S. Court of Appeals for the Second Circuit, Blumenthal v. U.S.

Nuclear Regulatory Commission, No. 08-4833-ag.

22. On or about October 27, 2008 the State of Vermont and the

State of Vermont Department of Public Service filed a motion to intervene

in Blumenthal v. U.S. Nuclear Regulatory Commission, No. 08-4833-ag,

pursuant to Fed. R. App. P. 15. The Court denied the motion without
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prejudice and also indicated that Vermont could participate as an amicus.

23. On November 6, 2008, the First Circuit transferred

Massachusetts' judicial petition to the Second Circuit pursuant to 28

U.S.C. § 2112(a). The Second Circuit assigned docket number 08-5571-ag

to the Massachusetts petition.

Other Administrative Proceedings

24. Vermont Yankee. On January 2.5, 2006, Entergy filed its

License Renewal Application for the Vermont Yankee nuclear power

reactor, located in the Town of Vernon, Vermont. On March 27, 2006, the

Commission published a notice of opportunity to request a hearing on the

application. 71 Fed. Reg. 15,220 (Mar. 27, 2006).

25. Massachusetts thereafter filed a contention in that facility-

specific administrative proceeding in which it attempted to raise its

concerns about the environmental impacts of spent fuel pools.

26. On September 22, 2006, the Vermont Yankee ASLB admitted

five contentions for litigation; however, the Board found that

Massachusetts' one proffered contention about the Vermont Yankee spent

fuel pool did not raise a litigable issue. See LBP-06-20 at 26; 64 NRC 131,
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159 (2006) ("Thus, absent a waiver, a contention seeking to litigate an

[Environmental Report's] failure to include required new and significant

information is not admissible.").1

27. Pilgrim. Also on January 25, 2006, Entergy submitted a

License Renewal Application for the Pilgrim Nuclear Power Station, which

is located in the Town of Plymouth, Massachusetts. On March 27, 2006,

Federal Register notice of opportunity for hearing on the proposed license

renewal. 71 Fed. Reg. at 15,222 (Mar 27, 2006).

28. Massachusetts thereafter filed a contention in that facility-

specific administrative proceeding in which the Commonwealth attempted

to raise its concerns about the environmental impacts of spent fuel pools.

29. On October 16, 2006, the Pilgrim ASLB admitted various

contentions for litigation; however, as in the case of the earlier Vermont

Yankee ruling, the Pilgrim Board ruled that Massachusetts' one proffered

'The Vermont Yankee ASLB also observed "[B]ecause we conclude
that, as a matter of law, the failure of an ER to include new and
significant information relating to a Category 1 issue is not litigable,
we need not determine whether the multiple declarations and
documents proffered by the AG in fact provide sufficient information to
at least support the admissibility of this contention." LBP-06-20 at 27-
28; 64 NRC at 160.
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contention about concerns over environmental impact resulting from the

extended use of spent fuel pools failed did not constitute an issue that was

litigable in the license renewal proceeding and was therefore inadmissible.

See LBP-06-23 at 31; 64 NRC 257, 288 (2006) ("[A]n alleged failure to

address such 'new and significant information' does not give rise to an

admissible contention, absent a waiver of the rule at 10 C.F.R.

§ 51.53(c)(3)(i) that Category 1 issues need not be addressed in a license

renewal.") .2

30. Massachusetts then asked the Commissioners to review the

ASLB rulings that the Commonwealth's proffered contentions did not

constitute an admissible litigable contention.

31. On January 22, 2007, the Commission affirmed the denial of

2As to the merits of the Massachusetts contention, the Pilgrim
ASLB stated: "We note further that we do not rule herein on two other
questions relating to the contentions at issue. First, in light of our
rulings on the preceding two primarily legal issues, we need not, and do
not, go into the question whether either Petitioner has sufficiently
supported either contention insofar as it alleges as a factual matter
that there exists 'new and significant information' that should have
been addressed by the Applicant, relating to the risks and
environmental impacts of high density racking in, and accidents
involving, spent fuel pools. Nor should our rulings herein be
interpreted as suggesting a finding on this in either direction."
LBP-06-23 at 32; 64 NRC at 288-289.
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Massachusetts' proffered contentions in the Pilgrim and Vermont Yankee

ASLB proceedings. CLI-07-03; 65 NRC 13 (2007), reconsideration denied,

CLI-07-13; 65 NRC 211 (2007). The Commissioners also found that the

Commonwealth's August 25, 2006 rulemaking petition was the

''appropriate way" to address its substantive concerns about the

environmental risks posed by spent fuel pools.

32. On March 22, 2007, the Commonwealth filed petitions for

review in the United States Court of Appeals for the First Circuit seeking

review of the NRC's January 22, 2007 decision.

33. On April 8, 2008, the First Circuit denied Massachusetts'

petition for review because the Court determined that the NRC's January

22, 2007 decision did not constitute a final administrative order and was,

therefore, not reviewable by the Court. Commonwealth of Massachusetts

v. NRC, 522 F.3d 115 (1st Cir. 2008).

34. According to PACER, the First Circuit issued its mandate on

June 3, 2008. Thereafter, Massachusetts did not seek any further review

of the First Circuit ruling. Thus, the First Circuit proceeding was over as

of June 3, 2008 -- two months before the State of New York initiated its
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judicial petition in the Second Circuit challenging the NRC's August 1,

2008 determination.

35. Indian Point. On April 30, 2007, Entergy submitted an

application to NRC to renew the operating license for Indian Point Unit

2 and Indian Point Unit 3.

36. These two reactors are located approximately 24 miles north

of the New York City line. The Indian Point reactors have the highest

surrounding population density within 10 miles and 50 miles of any of the

104 operating power reactors in the nation.

37. In late November and early December 2008, the State of New

York, the State of Connecticut, and various local governments and citizens

groups filed petitions to intervene in the ASLB license renewal

proceeding.

38. Various intervenors including the State of New York and the

State of Connecticut presented formal contentions concerning, among

other things, the environmental impacts of the use of the spent fuel pools

during the 20-year extension period.

39. On July 31, 2008, the Indian Point ASLB issued a ruling

admitting 16 separate contentions for adjudication. LBP-08-13, 68 NRC
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- (2008).

4-0. The ASLB did not admit New York's contention about, the

potential risks posed by the spent fuel pools finding them to be outside the

scope of NRC Part 51 NEPA regulations. See LBP-08-13, at 117-120.3

The ALSB also did not admit Connecticut's contention about the

environmental risks posed by spent fuel pools. Sce LBP-08-13, at 147-149.

41. As previously noted, the next, day, the NRC decided to deny the

rulemaking petitions in PRM-51-10 and PIZM-51-12 and published notice

of that decision in the Federal Register on August 8, 2008. The State of

New York initiated this judicial proceeding later the same clay.

Additional Considerations

42. At present, two operating power reactors are located within the

boundaries of the First Circuit; nine operating power reactors are located

within the Second Circuit. See Exhibit 4 hereto.

Dated: December 5, 2008
JOHN J. SIPOS
Assistant Attorney General

3The ASLB proceeding regarding Indian Point license renewal application is
ongoing.
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STATE ATTORNEYS GENERAL

Rulemaking Comments From the Chief Legal Officers of the Following States:

Connecticut • Illinois • Kentucky • Louisiana • New Jersey New York • Vermont

March 16, 2007

NRC Commissioners
c/o Annette Vietti-Cook, Secretary
U.S. Nuclear Regulatory Commission
11555 Rockville Pike
Rockville, MD 20852

SUBJECT: Comments on Massachusetts Attorney General's Petition for
Rulemaking, PRM-51-10, 71 Fed. Reg. 64,169 (November 1, 2006)

Dear Commissioners:

We, the undersigned Attorneys General, urge the U.S. Nuclear Regulatory Commission
(NRC) to rescind its regulations that currently prohibit consideration, in NRC licensing
proceedings, of the significant public health and environmental risks of severe accidents
posed by high-density pool storage of spent fuel at nuclear power plant sites.' As you
know, every nuclear power plant in the United States hosts a high-density fuel storage
pool, and the inventory of spent fuel continues to mount without any clear prospect for
removal and permanent disposal. Recent reports by the National Academy of Sciences,
the NRC's own technical staff and independent experts contradict the NRC's assertion
that high-density fuel storage pools pose no significant environmental risk.2 Instead, these
studies show that fuel storage pools are susceptible to fire and radiological release from a
wide range of conditions, including natural phenomena, operator error, equipment failure,
or intentional attack. The environmental impacts of a fire in a spent fuel pool may be
severe, extending over a geographic area larger than a state's legal boundaries and
continuing for decades.4 In the aftermath of the September 11 attacks and other new and
significant information, the NRC's outdated conclusion -- that fuel pool storage risks are
insignificant -- is no longer defensible.

We are also concerned that the NRC, while disregarding this new and significant
information, continues to consider applications for renewing the operating licenses of

many nuclear power plants and for early site permits for several new reactors on existing
nuclear plant sites. Consistent with Marsh v. Oregon Natural Resources Council, 490
U.S. 374 (1989), the NRC should revisit its previous conclusion that the environmental
risks of storing spent fuel in high-density storage pools are negligible. Moreover, the
NRC should implement the Ninth Circuit U.S. Court of Appeals' decision in San Luis
Obispo Mothers for Peace v. NRC, 449 F.3d 1016 (9,1 Cir. 2006), cert denied, 127 S. Ct.



NRC Commissioners
March 16, 2007
Page 2

1124 (2007), which held that the NRC must address the environmental impacts of
terrorist attacks in environmental assessments or Environmental Impact Statements (EIS)
in its licensing decisions.

Therefore, we support the Massachusetts Attorney General's Petition for Rulemaking to
Amend 10 C.F.R. Part 51 (August 25, 2006). Consistent with the Attorney General's
Petition and the requirements of the National Environmental Policy Acd (NEPA) [42
U.S.C. § 4231 et seq.], we urge you to:

" make a new determination that high-density pool storage of spent fuel poses
significant environmental risks;

* revoke the regulations that preclude consideration of the environmental impacts of
high-density pool storage in NRC licensing decisions (including license issuance,
extension and amendments); and

" address, in licensing decisions involving spent fuel storage:
(a) the vulnerability of fuel to severe accidents from a range of causes
including equipment malfunctions, natural disasters such as earthquakes,
human error, and intentional attacks; and
(b) the relative costs and benefits of a reasonable range of alternatives for
avoiding or mitigating the environmental impacts of a severe spent fuel
pool accident.

Sincerely,

Richard Blumenthal
Attorney General Connecticut

6 7I7 sL4L
Greg Stumbo
Attorney General Kentucky

Stuart Rabner
Attorney General New Jersey

Lisa Madigan
Attorney General Illinois

Charles Foti
Attorney General Louisiana

Andrew Cuomo
Attorney General New York



NRC Commissioners
March 16, 2007
Page 3

William H. Sorrell
Attorney General Vermont

'See 10 C.F.R. §§ 51.23(a) and (b), 51.30(b), 51.53(c)(2), 51.61, 51.80(b), Table B-I of Appendix A to 10
C.F.R. Part 51; LBP-06-23, Memorandum and Order (Ruling on Standing and Contentions of Petitioners
Massachusetts Attorney General and Pilgrim Watch) (October 16, 2006); LBP-06-20, Memorandum and
Order (Ruling on Standing, Contentions, Hearing Procedures, State Statutory Claim, and Contention
Adoption) (September 22, 2006).
2 See, e.g., NUREG-1738, Final Technical Study of Spent Fuel Pool Accident Risk and Decommissioning
Nuclear Power Plants (NRC: January 2001); National Academy of Sciences Committee on the Safety and
Security of Commercial Spent Nuclear Fuel Storage, Safety and Security of Commercial Spent Nuclear
Fuel Storage (The National Academies Press: 2006); Gordon Thompson, Risks and Risk-Reducing Options
Associated with Pool Storage of Spent Nuclear Fuel at the Pilgrim and Vermont Yankee Nuclear Power
Plants (May 25, 2006). These reports or relevant excerpts are attached to the Attorney General's
Rulemaking Petition.
' Id.
4 Jan Beyea, Report to the Massachusetts Attorney General on the Potential Consequences of a Spent-fuiel
Pool Fire at the Pilgrim or Vermont Yankee Nuclear Plant (May 25, 2006). Dr. Beyea's Report is attached
to the Attorney General's Rulemaking Petition.



March 16, 2007

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION

In The Matter of ) Docket No. PRM
)

Proposed Amendment to 10 CFR Part 51 )
(Rescinding finding that environmental )
impacts of pool storage of spent nuclear )
fuel are insignificant) )

CALIFORNIA ATTORNEY GENERAL'S
PETITION FOR RULEMAKING
TO AMEND 10 C.F.R. PART 51

I. INTRODUCTION

Pursuant to the Administrative Procedure Act ("APA"), 5 U.S.C. § 553, subdivision (c), the

National Environmental Policy Act ("NEPA"), 42 U.S. C. § 4332, et seq., and the Nuclear

Regulatory Commission's ("NRC") regulations, the State of California, acting by and through its

chief law officer, Attorney General Edmund G. Brown Jr., petitions the NRC to undertake rule

making to do the following: I) rescind NRC regulations found at 10 C.F.R. Part 51, that declare the

potential environmental effects of the approval, construction, and operation of high-density pool

storage of spent nuclear fuel are not and cannot be significant for purposes of NEPA and NEPA

analysis; 2) adopt and issue a generic determination that approval of such storage at a nuclear power

plant or any other facility does constitute a major federal action that may have a significant effect

on the human environment; and 3) order that no NRC licensing decision that approves high-density

pool storage of spent nuclear fuel at a nuclear power plant or other storage facility may issue without
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the prior adoption and certification of an environmental impact statement that complies with NEPA

in all respects, including full identification, analysis, and disclosure of the potential environmental

effects of such storage, including the potential for accidental or deliberately caused release of

radioactive products to the environment, whether by accident or through acts of terrorism, as well

as full and adequate discussion of potential mitigation for such effects, and full discussion of an

adequate array of alternatives to the proposed storage project.

California believes that the regulatory actions it requests are necessary to comply with the

holding of the Ninth Circuit Court of Appeals in San Luis Obispo Mothers for Peace v. NRC, 449

F.3d 1016 (9'" Cir. 2006), cert. denied 127 S.Ct. 1124 (2007), - U.S. _, and are warranted by

the facts and legal arguments set out in Petition for Rulemaking No. PRIM-5 1- 10, filed with the NRC

by the Attorney General of the Commonwealth of Massachusetts, and with the Massachusetts

Attorney General's Request for a Hearing and Petition to Intervene With Respect to Entergy Nuclear

Operation Inc.'s Application for Renewal of the Pilgrim Nuclear Power Plant Operating License,

etc., Docket No. 50-293, which petitions and exhibits the California Attorney General hereby

incorporates by reference.

Our petition asks that the current regulations be amended because the current regulations

determine that the effects of high density storage of spent fuel rods may never be significant for

purposes of NEPA, despite two major new and significant threats that have developed since these

regulations were implemented. First the NRC has not properly evaluated the significance of storing

spent fuel assemblies in pools that were designed for a much smaller number of spent nuclear fuel

assemblies, thereby greatly increasing the possibility of catastrophic accidents involving fire.

Second, the current regulations bar a finding of significance for high density storage despite the
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threats posed by potential acts of terrorism, as we now understand them, and as the President of the-

United States and various other federal officials have articulated those threats after the September

11, 2001 attacks.

II. FACTUAL AND PROCEDURAL BACKGROUND

The State of California has a strong interest in the NRC's regulation of commercial nuclear

power plants and the management of the threats posed to them by accident or acts of terrorism.

California has two operating nuclear plants, Diablo Canyon Units I and 2, and San Onofre Units 2

and 3. In addition, the State also receives power from the Palo Verde nuclear plant in Arizona,

which consists of three units and is partially owned by California utilities. There are also three

decommissioned nuclear plants in California that currently store nuclear waste, namely Humboldt,

Rancho Seco, and San Onofre Unit 1. Currently, the Diablo Canyon units store more than three

times as man), spent fuel assemblies in spent fuel storage pools as those pools were originally

designed to hold.-' Because the Yucca Mountain repository has not become available for long term

storage of the spent nuclear fuel, and dry cask storage is not yet available, and might not be safe, to

relieve the crowding at all of the California nuclear plants, the dense storage of spent fuel assemblies

in pools will continue for the foreseeable future. As is detailed below, the dense storage of spent

nuclear fuel greatly increases the chance of a catastrophic fire and release of radioactivity to the

environment.

In addition, California is concerned about the threat of terrorist attacks on densely packed

pools of spent nuclear fuel assemblies. A successful terrorist attack on a California nuclear facility,

1. "Nuclear Power in California: Status Report, Final Consultant Report" at p. 112,
California Energy Commission March 2006, CEC 150-2006-001-F.
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depending on its severity, could kill or injure thousands of people, permanently contaminate

valuable California natural resources, and devastate the economies of both the state and the nation.

The San Onofre Nuclear Generating Station is near an area, Southern Orange County, that is rapidly

being converted to subdivisions. A successful terrorist attack that causes any release of radioactive

products could expose the population of San Clemente and other Southern Orange County cities to

significant amounts of deadly radiation, close the major north-south highway corridor in Southern

California, Interstate 5, and permanently damage the fragile coastline and marine near-shore

environment. Such an attack, moreover, would require California state and local government

agencies to spend substantial sums.-- potentially in the tens of millions of dollars or more --

responding to the attack, conducting decontamination activities, providing health services for the

injured and their future offspring, and repairing damaged infrastructure. California thus has an

obvious interest in insuring that the significance of the risks from terrorism be considered in any

NEPA decision-making documents and that there is opportunity for meaningful public participation

on this issue, consistent with national security concerns, throughout the NEPA process.

III. STANDARD FOR RULEMAKING PETITIONS

10 C.F.R. § 2.802(c)(3) allows any person to petition the NRC to issue, amend or rescind a

regulation. 10 C.F.R. § 2.802(c)(3) requires the petition to include the specific issues involved, the

petitioner's views or arguments with respect to those issues, relevant, scientific or other data

involved which is reasonably available to the petitioner, and such other pertinent information as the

petitioner deems necessary to support the action sought.

The instant petition seeks to have the NRC: (1) consider new and significant information

about threats to the environment caused by dense storage of spent nuclear fuel; (2) rescind
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regulations that bar the consideration of spent fuel storage impacts in NEPA documents, regardless

of the reasonable foresceability of such effects; (3) make a generic determination that environmental

impacts from spent fuel storage are significant; and (4) order that any decision to permit high density

pool storage of nuclear fuel at any facility be accompanied by an Environmental Impact Statement

("EIS") that complies with NEPA. The California Attorney General believes that such actions are

mandated by the Ninth Circuit decision in San Litis Obispo Mothers for Peace v. NRC, 449 F.3d

1016 (supra), and the new information regarding the threats of terrorism and potential for

catastrophic fires in high density pool storage of spent nuclear fuel.

IV. TIlE NRC SHOULD AMEND ITS CURRENT REGULATIONS (10 C.F.R. § 51.23(a)
and (b)) THAT FIND THAT THERE ARE NO ENVIRONMENTAL IMPACTS
FROM HIGH DENSITY POOL STORAGE AND THAT STORAGE OF SPENT
NUCLEAR FUEL NEED NOT BE DISCUSSED IN ANY ENVIRONMENTAL
REPORT.

NEPA is the basic national charter for protection of the environment and is implicated

whenever a federal action has the potential for "significantly affecting the quality of the human

environment." 42 U.S.C. § 4332(2)(C); 40 C.F.R. § 1500. 1(a). NEPA "ensures that the agency ...

will have available, and will carefully consider, detailed information concerning significant

environmental impacts; it also guarantees that the relevant information will be made available to the

larger [public] audience." Bhle Mountains Biodiversity Project v. Blackwood, 161 F.3d 1208, 1212

(9' Cir. 1998), cert. dlenied 527 U.S. 1003 (1999) (quoting Robertson 1'. Methow Valley Citizens

Council, 490 U.S. 332, 349 (1989).).

NEPA requires that federal agencies, before taking a major action, take a hard look at new

and significant information bearing on the impacts of an action. Marsh v. Oregon Natural

Resources Council, 490 U.S. 360, 374 (1989). Accordingly, in light of the new information about
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significant impacts that can occur from high density pool storage of spent nuclear fuels, NEPA

requires that the NRC amend its regulations that currently state that temporary storage of spent

nuclear fuels at nuclear plants does not have a significant environmental impact 10 C.F.R. §

51.23(a), and that no discussion of any environmental impact from spent fuel storage is required.

10 C.F.R. § 51.23(b). These regulations conflict with and violate NEPA's mandate, in light of the

new information about significant impacts that can occur from high density pool storage of spent

nuclear fuels. An EIS done in accordance with current NRC regulations could not identify, analyze,

or disclose the dangers to the environment posed by potential accidents or terrorist attacks on spent

fuel pools, even if the NRC discovered or was presented with evidence that such dangers were

reasonably foreseeable. In such a circumstance, the NRC's regulations would prevent the NRC from

fully complying with NEPA. However, Section 102(2)(C) of NEPA requires all agencies to

administer their laws in accordance with NEPA "to the fullest extent possible" 42 U.S.C. §

102(2)(C)., in order to further NEPA's action-forcing mandate. Flint Ridge Dev. Co. 1V Scenic

Rivers Ass 'n of Oklahoma, 426 U.S. 776, 787-89 (1976). It is well settled law that full compliance

with NEPA is part of every agency's mandate. Calvert Cliffs' Coordinating Comm. i. United States

Atomic Energy Comm ii., 449 F.2d 1109, 1112 (D.C. Cir. 1971).

The regulations interpreting NEPA adopted by the Council on Environmental Quality (CEQ)

provide at 40 C.F.R. section 1507.3, subdivision (a) (emphasis added):

Agencies shall continue to review their policies and procedures

and in consultation with the Council to revise them as necessary

to ensurefidl compliance with the purposes and provisions of the Act.
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"The CEQ regulations are binding on all federal agencies and provide formal guidance to the courts

for interpreting NEPA requirements." Trusteesfor Alaska v. Hodel 806 F.2d 1378, 1382 (9 "h Cir.

1986). The Attorney General of California believes that NEPA thus requires that the NRC amend

its regulations to enable itself to prepare an EIS or other appropriate NEPA document regarding

approvals or licenses for spent fuel pool storage that will fully comply with NEPA. "[A]n agency's

decision [to proceed without the benefit of an EIS that addresses all potential environmental

consequences of a proposed project] will be considered unreasonable if the agency fails to supply

a convincing statement of reasons why potential effects are insignificant." Blue Mountains

Biodiversity Project, 161 F.3d at 1211 (quoting Save the Yaak, 840 F.2d at 717).) The NRC's

unwillingness to comply with the Ninth Circuit ruling and its failure to consider the new information

is not a reasonable position and violates NEPA and CEQ regulations.

A. The NRC Should Amend Its Regulations and Issue New Findings in Light of
New and Significant Information on the Risk From Accidental Fires.

The National Academy of Sciences has pointed tothe dense storage of spent nuclear

assemblies in pools as a major new development that needs to be considered. NAS Committee on

the Safety and Security of Commercial Spent Nuclear Fuel Storage, Safety and Security of

Commercial Spent Fuel Storage at p. 53-4 (The National Academies Press 2006), attached as Ex.

4 to Massachusetts Attorney General's Request for a Hearing and Petition to Intervene With Respect

to Entergy Nuclear Operation Inc.'s Application for Renewal of the Pilgrim Nuclear Power Plant

Operating License, etc., Docket No. 50-293. This overcrowding increases the potential for severe

accidents if water is partially lost from the poolY If the water drops to the point where the top of

2. This risk is much greater than previously assumed by NRC, see for instance,

NUREG/CR-0649, Spent Fuel Heatup Following Loss of Water During Storage (March 1979).
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the spent fuel assemblies are exposed to the air, they will burn and the fire may spread to other

assemblies in the pool, potentially leading to a catastrophic fire and release of radioactive aerosols.

Because the California plants are operating in active earthquake fault zones, an incident that could

involve loss of water from the pools is a reasonable possibility. Case in point, a moderate

earthquake caused damage to the Humboldt Bay Nuclear Plant in Eureka, California, which was then

closed because a seismic retrofit was not economical.-'

This information concerning the risk caused by high density pool storage is new and

significant information that must be considered by the NRC.

B. The NRC Should Amend Its Regulations and Issue New Findings in Light of

the New and Significant Information About the Potential for Fires and
Threats of Terrorism.

In addition to the failure to consider the impacts from an accidental fire caused by high

density storage, the NRC's regulations do not address the need to evaluate the significant

environmental impacts that would stem from a successful terrorist attack on a California nuclear

facility. Such attacks, contrary to the current finding of the NRC, are reasonably foreseeable and

not speculative. In his State of the Union Address on January 9, 2002, President Bush noted that

U.S. intelligence agencies had uncovered plans of U.S. nuclear power plants at Al-Qaeda bases in

Afghanistan, indicating that attacks at those facilities may have been planned. "We have found

diagrams of American nuclear power plants and public water facilities, detailed instructions for

making chemical weapons, surveillance maps of American cities, and thorough descriptions of

3. "Nuclear Power in California: Status Report, Final Consultant Report" at p. 31

California Energy Commission March 2006, CEC 150-2006-001-F
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landmarks in America and throughout the world," said the President. Gertz, Nuclear Plants

Targeted, The Washington Times, January 31, 2002.

On January 31, 2002, former Defense Secretary Rumsfeld said that the U.S. Armed Forces

must prepare for potential surprise attacks that could be worse than those inflicted on the United

States on September 11,2001. "These attacks could grow vastly more deadly than those we suffered

on September 11, 2001," said Rumsfeld. Al-Qaeda: U.S. Nuclear Power Plant Attack?, CNN,

MSNBC, January 31, 2002. The same day, the NRC released an alert that it had issued to the

nation's nuclear power plants on January 23, 2002. The NRC alert warned of the potential for an

attack by terrorists who planned to crash a hijacked airliner into a nuclear facility. While the NRC

alert stressed that the threat of a kamikaze plane attack was not corroborated, the alert said that "the

attack was already planned" by three suspected A1-Qaeda operatives "already on the ground," who

were trying to recruit non-Arabs for the terrorist mission. Bazinet and Sisk, -Plant Attacks Feared,

The New York Daily News, February 1, 2002.

On May 14, 2002, Gordon Johndroe, a spokesman for the Office of Homeland Security,

noted that "[W]e know that AI-Qaeda has been gathering information and looking at nuclear

facilities and other critical infrastructure as potential targets." Security Boosted at Nuke Facilities,

The Washington Times, May 14, 2002. On May 24, 2002, the NRC reported that the Nation's

nuclear power plants had been placed on heightened alert, as a result of information gained by the

intelligence community. Wide-Ranging New Terror Alerts, CBS News.com, May 26, 2002. On

October 24, 2002, the Federal Bureau of Investigation ("FBI") issued a Threat Communication,

warning that debriefings of Al-Qaeda detainees as of mid-October 2002 indicated that the group

planned "to weaken the petroleum industry by conducting sea based attacks against large oil tankers
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and that such attacks may be part of more extensive operations against... energy related targets

including oil facilities and nuclear power plants." Press Release, United States Department of

Justice, Federal Bureau of Investigation, October 24, 2002. On November 15, 2002, the FBI sent

a bulletin to law enforcement agencies, warning them that AI-Qaeda's "highest priority targets

remain within the aviation, petroleum, and nuclear sectors..." Text of FBI Terror Warning, CBS

News.com, November 15, 2002.

On March 20, 2003, Energy Secretary Abraham announced that terrorists might have

targeted the Palo Verde nuclear power plant in Arizona; Arizona Governor Napolitano sent National

Guard troops to provide additional security at that plant. Biggest U.S. Nuke Plant May Be Target,

CBS News.com, March 20, 2003. On April 29, 2003, the NRC strengthened the Design Basis

Threat (i.e., "the largest reasonable threat against which a regulated private guard force should be

expected to defend") applicable to the nation's nuclear power plants. Press Release, United States

Nuclear Regulatory Commission, April 29, 2003. On May 1, 2003, the FBI issued a Threat

Communication, warning the operators of the Nation's nuclear power plants to remain vigilant

about suspicious activity that could signal a potential terrorist attack. FBI Warns of Nuke Plant

Danger, CBS News.com, May 1, 2003.

On September 4, 2003, the United States General Accounting Office ("GAO") issued a

report, noting that the nation's commercial nuclear power plants are possible terrorist targets and

criticizing the NRC's oversight and regulation of nuclear power plant security. United States

General Accounting Office, Nuclear Regulatoiy Commission: Oversight of Security,, GAO-03-752

(September 4, 2003).
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These statements demonstrate that federal agencies, including the NRC, do, in fact, routinely

predict the degree and scope of the risk of terrorism confronting the* nation, and particular

infrastructure facilities -- including nuclear facilities -- within the nation, at specific points in time.

In short, to this extent, the risk that a terrorist attack will be directed at a particular nuclear facility

is quantifiable. Moreover, these statements indicate that, at a minimum, it is reasonably foreseeable

that a terrorist attack will be attempted against at least one American nuclear facility. Given that

spent fuel pools tend to have less structural protection than reactors themselves (e.g., no containment

building at Diablo Canyon), it is surely reasonably foreseeable that any such attack could have

devastating effects on the environment.

The reasonableness of the concern about terrorist threats is borne out by NRC's practice of

conducting force-on-force exercises at the nation's nuclear power plants. In these exercises, people

pretending to be terrorists simulate an attack on a nuclear power plant, in order to test the

effectiveness of plant security procedures and personnel. The results of the pre-September 11, 2001

force-on-force exercises conducted at the nation's nuclear power plants show that a successful attack

on a nuclear power plant is not an unreasonable concern:

According to the [plant security evaluation] reports, of the 45 plants that increased

plant defenses beyond the level specified in the security plan, 10 (or 22 percent)

failed to defeat the attackers in one or more of the exercises conducted during the

[security evaluation]. However, of the 35 plants that used only, the security levels

specified in the [plant security plan], 19 (oor 54percent)failed to defeat the attackers

in one or more of the exercises conducted during the /security evaluation].
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United States General Accounting Office, Nuclear Regulatoi), Commission: Oversight of Security

at 16-17 (emphasis added). Indeed, on February 15,2004, the CBS television program "60 Minutes"

reported that terrorists have in the past penetrated multiple levels of security at the Y-12 nuclear

complex in Oak Ridge, Tennessee and at the Los Alamos National Laboratory in New Mexico.

Nuclear Insecurity, CBS News.com, February 16, 2004.

Recently, the Ninth Circuit held that the NRC is at least required under its own formulation

ofthe rule of reasonableness to make determinations of the environmental effects of a terrorist attack

consistent with its policy statements and procedures. San Luis Obispo Mothers for Peace v.

Nuclear Regulatory Commission, 449 F.3d at 103 1, (supra). In that case, the Plaintiff sued the NRC

for refusing to consider environmental impacts of terrorist attacks on proposed interim spent fuel

storage installations or the Diablo Canyon nuclear facility in general. The Court held that the NRC's

categorical refusal under NEPA to consider environmental effects of terrorist attack on the basis that

terrorist attacks were "remote and highly speculative," was not reasonable, since refusal was

inconsistent with government's efforts and expenditures to combat that type of attack against nuclear

facilities. In fact, the Court noted, "The NRC's actions in other contexts reveal that the agency does

not view the risk of terrorist attacks to be insignificant." Id. at 1032. Accordingly, the

environmental impacts from the threats of terrorism are significant and must be considered in the

NRC's NEPA decision-making documents.
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V. CONCLUSION

The NRC has an affirmative duty under NEPA and the CEQ regulations interpreting and

implementing NEPA to amend its regulations to permit it to fully carry out NEPA's mandate for full

public disclosure of reasonably foreseeable environmental effects that may result from federal

actions or approvals. The current NRC regulations preclude the NRC from carrying out NEPA's

action-forcing mandate by forbidding it from disclosing and analyzing reasonably foreseeable

significant risks that will affect the environment that the President, the NRC itself, and many other

federal agencies and public organizations recognize now exist and have existed since September 11,

2001. Under NEPA and the Administrative Procedure Act, the NRC has a duty to amend those

regulations, and California petitions it to do so as described herein.

Dated: March 16, 2007 Respectfully Submitted,

EDMUND G. BROWN Jr.,
Attorney General of the State of California

TOM GREENE,
Chief Assistant Attorney General

THEODORA BERGER,
Senior Assistant Attorney General

SUSAN DURBIN,
BRIAN HEMBACHER,

Deputy Attorneys General

By: Is/ Brian Hembacher
BRIAN HEMBACHER
Deputy Attorney General
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RE: In The Matter of Proposed Amendment to 10 CFR Part 51 (Rescinding finding that
environnental impacts ofpool storage of spent nuclear fiel are insignificant)
Docket No.: PRM

1, Aimee Lopez, declare:

I am employed in the City of Los Angeles, County of Los Angeles, State of California. I
am over the age of 18 years and not a party to the within action. My business address is 300 S.
Spring Street, Suite 1702, Los Angeles; California 90013. On March 16, 2007, 1 served the
documents named below on the parties in this action as follows:

DOCUMENT SERVED: CALIFORNIA ATTORNEY GENERAL'S PETITION FOR
RULEMAKING TO AMEND 10 C.F.R. PART 51

SERVED UPON:

BY MAIL: I caused each such envelope, with postage thereon fully prepaid, to be
placed in the United States mail at Los Angeles, California. I am readily familiar with
the practice of the Office of the Attorney General for collection and processing of
correspondence for mailing, said practice being that in the ordinary course of business,
mail is deposited in the United States Postal Service the same day as it is placed for
collection.

I hereby certify that I am employed in the office of a member of the Bar of this Court at
whose direction the service was made.

XX BY OVERNIGHT MAIL: I am readily familiar with the practice of the Office of the
Attorney General for collection and processing of correspondence for overnight delivery
and know that the document described herein will be deposited in a box or other facility
regularly maintained by FedEx for overnight delivery.

SEE ATTACHED SERVICE LIST

BY FACSIMILE: I caused to be transmitted the document described herein via the
following facsimile number:

I declare under penalty of perjury under the laws of the State of California that the above
is true and correct. Executed on March 16, 2007, at Los Angeles, California.

Aimee Lopez Is! Aimee Lopez
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Office of the Secretary
U.S. Nuclear Regulatory Commission
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Rockville, MD 20852

NRC Commissioners
c/o Annette Vietti-Cook, Secretary
U.S. Nuclear Regulatory Commission
11555 Rockville Pike
Rockville, MD 20852

Matthew Brock
Assistant Attorney General
Office of the Massachusetts Attorney General
Environmental Protection Division
One Ashburton Place, Room 1813
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

-.------ ..---- .------...........--------------------------- X

In the Matter of:

Proposed Amendment to 10 C.F.R. Part 51 NRC Docket No.
(Rescinding finding that environmental PRM 51-12
impacts of pool storage of spent
nuclear fuel are insignificant)

--.--------- .--------...........----------------------..... X

NEW YORK STATE'S COMMENTS IN SUPPORT OF
CALIFORNIA'S PETITION FOR RULEMAKING

TO AMEND 10 C.F.R. PART 51

The State of New York respectfully files these comments in support of the
request for proposed rule making initiated by the State of California on March 16,

2007.

California has requested that the Nuclear Regulatory Commission amend its
administrative regulations and rescind the Commission's 1996 decision in which it
found that the environmental impacts of storing spent nuclear reactor fuel in
cooling pools located at nuclear power plants around the country were
"insignificant," and, therefore, did not merit review under the National
Environmental Policy Act of 1969 (NEPA). The NRC's refusal to examine the
enyironmental effects of the continued and anticipated long-term storage of spent
radioactive fuel at a number of nuclear power plants is inconsistent with NEPA as
well as a recent Ninth Circuit decision that held that NEPA required the NRC to
examine the environmental impacts of dry cask storage at a California nuclear
power plant. San Luis Obispo Mothers for Peace v. NRC, 449 F.3d 1016 (9th Cir.
2006).

New York incorporates the comments that it and other states previously
submitted to the NRC on March 16, 2007 in connection with the related rule
making request filed by Massachusetts, NRC Docket No. PRM 51-10.
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California's Petition

Specifically, California requests that the NRC undertake a rule making to:
(1) rescind NRC Part 51 regulations which were adopted in 1996 and declare that
the potential environmental effects of the approval, construction, and operation of
high-density pool storage of spent nuclear fuel are not and cannot be "significant"
for purposes of NEPA and NEPA analysis; (2) adopt and issue a generic
determination under NEPA that approval of such storage at a nuclear power plant
or any other facility does constitute a major federal action that may have a
significant effect on the human environment; and (3) order that no NRC licensing
decision that approves high-density pool storage of spent nuclear fuel at a nuclear
power plant or other storage facility may issue without the prior adoption and
certification of an environmental impact statement that complies with NEPA in all
respects, including full identification, analysis, and disclosure of the potential
environmental effects of such storage, including the potential for accidental or
deliberately-caused releases of radioactive products to the environment as well as
full and adequate discussion of potential mitigation for such effects, and full
discussion of an adequate array of alternatives to the proposed storage project.

Spent Fuel Storage Pools

After it is used in nuclear reactors to generate energy, spent nuclear fuel is
extremely hot and radioactive. To protect workers, facilities, and neighboring
communities, every nuclear power plant in the nation constructed large swimming-
pool-like structures in which the spent fuel is temporarily stored until
its temperature cools. Such pools are located outside the protective containment
shells that surround nuclear reactors. The spent fuel pools do not share a uniform
cookie-cutter design. Some pools are located at ground level while others are
located above the ground. Different fuel pools have different designs and liners,
some of which have been damaged during refueling operations over the years.

These pools, however, were never intended to serve as medium- or long-term
storage facilities for spent radioactive fuel. Rather, the United States government
and the nuclear energy industry expected to dispose spent radioactive fuel at the
nuclear waste disposal facility located at Yucca Mountain in Nevada. The federal
government initially committed that the Yucca facility would open in 1998. See
generally Entergy Nuclear Indian Point 2, LLC v. United States, 64 Fed.Cl. 515, 517
(2003).

However, Yucca Mountain still is not ready to receive spent nuclear fuel and
it is unlikely that the site will be ready for at least another decade. Recent
statements by Department of Energy (DOE) confirm that, under an optimistic

Page 2 of 7



scenario, the Yucca Mountain disposal site could not begin receiving waste until
2017. Other credible assessments indicate that the Nevada disposal site will not
open until approximately 2023.

DOE also has indicated that given Yucca's planned waste capacity, a second
national storage facility will be necessary to absorb nuclear waste produced on a
going-forward basis. Given the significant and on-going delays concerning the
proposed nuclear waste storage facility at Yucca Mountain in Nevada, it appears
increasingly likely that spent nuclear fuel will be stored in high-density fuel storage
pools for many years at the 103 nuclear power plants located throughout the
country.

Environmental Impacts and Risks Caused by Spent Fuel Pools

Recent reports by the National Academy of Sciences, the NRC's own technical
staff and independent experts contradict the NRC's assertion that high-density fuel
storage pools pose no significant environmental risk.1 Instead, these studies show
that fuel storage pools are susceptible to fire and radiological release from a wide
range of conditions, including natural phenomena, operator error, equipment
failure, or intentional attack. The environmental impacts of a fire in a spent fuel
pool may be severe, extending over a geographic area larger than a state's legal
boundaries and continuing for decades.2

Nor are such risks merely hypothetical: groundwater monitoring wells
confirm the ongoing leaking of radioactive fluid from two separate spent fuel pools
at the Indian Point nuclear power station, located on the Hudson River and in close
proximity to New York City and many other New York, Connecticut, New Jersey,
and Pennsylvania cities and towns. The recently-filed license renewal application
for Indian Point recognizes that the plumes of tritium and strontium leaking from

'See, e.g., NUREG-1738, Final Technical Study of Spent Fuel Pool Accident Risk and
Decommissioning Nuclear Power Plants (NRC: January 2001); National Academy of Sciences
Committee on the Safety and Security of Commercial Spent Nuclear Fuel Storage, Safety and
Security of Commercial Spent Nuclear Fuel Storage (The National Academies Press: 2006); Gordon
Thompson, Risks and Risk-Reducing Options Associated with Pool Storage of Spent Nuclear Fuel at
the Pilgrim and Vermont Yankee Nuclear Power Plants (May 25, 2006). These reports or relevant

excerpts are attached to the Massachusetts Attorney General's Rulemaking Petition in PRM 51-10
and are incorporated herein by reference.

2See Jan Beyea, Report to the Massachusetts Attorney General on the Potential

Consequences of a Spent-fuel Pool Fire at the Pilgrim or Vermont Yankee Nuclear Plant (May 25,
2006). Dr. Beyea's Report is attached to the Massachusetts Attorney General's Rulemaking Petition
in PRM 51-10 and is incorporated herein by reference.
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the plant's spent fuel pools have reached the Hudson River.3 Similar leaks have
been detected at other nuclear power plants in New Jersey (Salem), Illinois, and
Connecticut as well as the spent fuel pool at the Brookhaven National Laboratory
on Long Island.4 Indeed, as the NRC recognized in 2006: "Any system containing
liquids which originated or have a connection with reactor coolant have the
potential to contain tritium. Examples are the spent fuel pool, liquid radwaste
storage tanks, refueling water storage tanks, condensate storage tank, turbine
sumps, and steam generator blowdown lines."5

The recent July 16, 2007 earthquake in Niigata Province, Japan, which
damaged the world's largest nuclear power plant, tipped over storage drums, and
released radioactive material into the environment, further demonstrates the
vulnerability of nuclear plants to natural forces.6

In the aftermath of the September 11 attacks and other new and significant
information, the NRC's outdated conclusion -- that fuel pool storage risks are
insignificant -- is no longer defensible. These facts and the latest July 2007
National Intelligence Estimate's declassified finding that terrorist capability has
recovered underscore the importance of New York's request that NRC discontinue
its policy of exempting fuel storage from NEPA review.7

3 See Entergy Indian Point Environmental Report submitted April 30, 2007, at p. 4-87 (stating

that Entergy and the NRC have concluded that "... there appears to be some level of contaminated
groundwater that discharges to the Hudson River...").

4See NRC Office of Nuclear Reactor Regulation, "Spent Fuel Pool Leakage To Onsite
Groundwater," NRC Information Notice 2004-05, March 3, 2004 (Salem, New Jersey, Nuclear Power

Generating Station); NRC Office of Nuclear Reactor Regulation, "Ground-Water Contamination Due
to Undetected Leakage of Radioactive Water," NRC Information Notice 2006-13, July 10, 2006
(discussing leaks at Braidwood, Byron, Dresden, Haddam Neck, and Indian Point nuclear power

plants); General Accounting Office, Information on the Tritium Leak and Contractor Dismissal at
the Brookhaven National Laboratory (GAO/RCED-98-26) November 1997. These NRC and GAO
documents are incorporated herein by reference.

5See March 2006 NRC Talking Point slide entitled "Tritium at Nuclear Power Plants in the
United States; Slide 3: Background" This NRC document is incorporated herein by reference.

6New York Times, Japan Nuclear-Site Damage Worse Than Reported, ,July 19, 2007; The

Asahi Shimbun, Radioactive Water Likely Flowed via Electric Cables after Eart1hquake, July 23,
2007.

7See National Commission on Terrorist Attacks Upon the United States, The
9/11Commission Report, pp. 32 (flight paths of hijacked planes), 154 (nuclear facilities as targets)
(July 22, 2004); Director of National Intelligence, The Terrorist Threat to the US Homeland, July 17,
2007 National Intelligence Estimate (unclassified and publicly-released portion) ("We judge the US
Homeland will face a persistent and evolving terrorist threat over the next three years.") (available
at the White House web site: http://www.whitehouse.gov/news/releases/ 2007/07/20070717-2.html).
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The National Environmental Policy Act

The National Environmental Policy Act, 42 U.S.C. §§ 4321-37, requires all
federal agencies to examine environmental impacts that could be caused by their
discretionary actions. The Supreme Court has identified NEPA's twin aims as (1)
obligating a federal agency to consider every significant aspect of the environmental
impact of a proposed action and (2) ensuring that the federal agency will inform the
public that it has indeed considered environmental concerns in its decision
making process. Baltimore Gas & Electric Co. v. Natural Resources Defense
Counsel, 462 U.S. 87, 97 (1983); see also 42 U.S.C. § 4332(2)(c) (identifying
requirements of an environmental impact statement).

The NRC is not exempt from NEPA. In 1971, the D.C. Circuit ruled that
NEPA applied to the NRC's predecessor and that the agency must examine its
actions and decisions in accordance with NEPA. See Calvert Cliffs Coordinating
Committee v. United States Atomic Energy Commission, 449 F.2d 1109 (D.C. Cir.
1971).

In 1996, the NRC determined that the storage of spent radioactive fuel at
nuclear power plants around the country did not present any significant
environmental impacts. Accordingly, the NRC promulgated generic regulations
precluding the consideration of such issues in future licensing actions. 10 C.F.R. §§
51.53(c)(2), 51.95(c), Part 51, Appendix A, Table B-1 (listing the environmental
impacts of spent fuel storage as a generic "Category 1" issue that is exempt from
consideration in any individual license renewal proceeding); see also 10 C.F.R. §
51.23 (no discussion of environmental impacts of spent fuel storage in reactor
facility storage pools required) (promulgated in 1984, amended in 1990).

Much has changed since 1996. As discussed above, the NRC now is aware
that certain spent fuel pools have released radioactive material into the
environment.

Additionally, the California petition and the earlier-filed Massachusetts
petition have identified other specific risks that have become clear after the NRC
adopted the Part 51 regulation in 1996.

NEPA contains a "re-opener" provision. If an agency receives new and

These documents are incorporated herein by reference.
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significant information showing that a previous environmental analysis was
incorrect, NEPA requires the agency to reevaluate its earlier analysis. See Marsh v.
Oregon Natural Resources Council, 490 U.S. 360, 374 (1989); see also 10 C.F.R.
§ 51.92(a). The NRC should honor NEPA's directive and amend its regulations so
as to permit environmental reviews of the impacts associated with spent fuel pools.

The Ninth Circuit Has Ordered the NRC to Consider the Impacts
of Interim Storage of Radioactive Fuel at Nuclear Power Plants

Last year, a unanimous Ninth Circuit panel ruled that the NRC must
examine the environmental impacts resulting from the storage of spent fuel in large
metal cylinders known as "dry casks."' San Luis Obispo Mothers for Peace v. NRC,
449 F.3d 1016 (9th Cir. June 2, 2006). That case involved an application by
Pacific Gas & Electric Co. for a NRC license to construct and operate an interim dry
cask spent fuel storage installation at the Diablo Canyon nuclear power plant
located in San Luis Obispo, California. When the NRC issued the license, a non-
governmental organization filed a petition under the Atomic Energy Act and the
National Environmental Policy Act that sought to compel the NRC to examine the
environmental impacts caused by the continued storage of spent nuclear fuel in the
proposed dry cask storage facility. The circuit ruled that the NRC's decision to
categorically exclude the potential impacts caused by an attack on the dry cask
storage facility from any NEPA analysis was irrational given the NRC's recognition
(elsewhere) of the possibility of such intentional actions. 449 F.3d at 1030-31. Six
months ago, the United States Supreme Court denied PG&E's petition for
certiorari. 127 S.Ct. 1124 (January 16, 2007).

Following the San Luis Obispo ruling (and the denial of certiorari), the NRC
has announced that it will follow that ruling only within the Ninth Circuit and
would not apply it elsewhere in the nation.

The NRC Should End its Categorical Exclusion
of the Impacts of Spent Fuel Pools from NEPA

The NRC has an affirmative duty under NEPA and the Council on
Environmental Quality regulations interpreting and implementing NEPA to amend
its regulations to permit it to fully carry out NEPA's mandate for full public
disclosure of reasonably foreseeable environmental effects that may result from
federal actions or approvals. The current NRC regulations, which were adopted 11

gGiven the delays with the proposed Yucca Mountain facility, the NRC has approved the

interim storage of radioactive spent fuel in such casks after the fuel has sufficiently cooled in storage

pools. Like the cooling pools, dry cask storage facilities are located outside the containment shells

that surround nuclear reactors.
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years ago, are no longer consistent with current realities, and preclude the NRC
from carrying out NEPA's action-forcing mandate by forbidding it from considering
and analyzing reasonably foreseeable significant risks that will affect the
environment.

New York is also concerned that the NRC, while disregarding new and
significant information that has become apparent since 1996, continues to consider
applications for renewing the operating licenses of many nuclear power plants and
for early site permits for several new reactors on existing nuclear plant sites.
Consistent with NEPA and Marsh v. Oregon Natural Resources Council, 490 U.S.
374 (1989), the NRC should revisit its previous conclusion that the environmental
risks of storing spent fuel in high-density storage pools are negligible. Moreover,
the NRC should implement the Ninth Circuit U.S. Court of Appeals' decision in San
Luis Obispo Mothers for Peace v. NRC, 449 F.3d 1016. There is no reason why
states and citizens outside the Ninth Circuit should receive less protection under
the nation's laws.

Conclusion

Accordingly, New York respectfully requests that the NRC grant the rule
making petitions submitted by California (PRM 51-12) and Massachusetts (PRM
51-10).

Respectfully submitted,

s/

John J. Sipos
Assistant Attorney General
Office of the New York State Attorney General
The Capitol
Albany, New York 12224
john.sipos@oag.state.nv.us

Dated: August 13, 2007
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OPERATING POWER REACTORS

LOCATED WITHIN THE FIRST AND SECOND CIRCUITS

SECOND CIRCUIT FIRST CIRCUIT

ArEW YORK MIASSA CilUSETTS

1 Indian Point Unit 2 1 Pilgrim

2 Indian Point Unit 3

3 FitzPatrick

4 Ginna

5 Nine Mile Unit 1

6 Nine Mile Unit 2

CONNECTICUT ATE,' HA A IAPSJIIRE

I Millstone Unit 2 1 Seabrook Unit 1

2 Millstone Unit 3

VERMONT MAINE. PUERTO Rico, AND RHODE ISLAND

I Vermont Yankee None

9 TOTAL 112 TOTAL
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UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

THE STATE OF NEW YORK, RICHARD
BLUMENTHAL, ATTORNEY GENERAL
OF CONNECTICUT,

Petitioners,
Docket No.: 08-3903-ag(L);

v. 08-4833-ag(CON)

UNITED STATES NUCLEAR REGULATORY
COMMISSION, UNITED STATES OF AMERICA,

Respondents.

COMMONWEALTH OF MASSACHUSETTS,

Petitioner,

v. Docket No.: 08-5571-ag

UNITED STATES NUCLEAR REGULATORY
COMMISSION, UNITED STATES OF AMERICA,

Respondents.

STATE OF NEW YORK'S MEMORANDUM OF LAW
IN OPPOSITION TO MOTION TO TRANSFER

ANDREW M. CUOMO
Attorney General of the
State of New York

The Capitol
Albany, NY 12224
(518) 402-2251.

Dated: December 5, 2008

BARBARA D. UNDERWOOD JOHN J. SIPOS
Solicitor General JANICE A. DEAN

Assistant Attorneys General
KATHERINE KENNEDY
Special Deputy Attorney General of Counsel

BENJAMIN N. GUTMAN
Deputy Solicitor General



STATE OF NEW YORK'S
MEMORANDUM OF LAW IN OPPOSITION

TO MOTION TO TRANSFER

The State of New York respectfully submits this memorandum of

law in opposition to the motion by the Commonwealth of Massachusetts

to transfer the three above-captioned petitions for review to the U.S.

Court of Appeals for the First Circuit. New York actively participated in

both underlying petitions for rulemaking; it is at least as aggrieved as is

Massachusetts or any other state by the U.S. Nuclear Regulatory

Commission's decision; and there is no compelling reason to transfer the

petitions to the First Circuit. Accordingly, this Court should deny the

motion to transfer.

STATUTORY FRAMEWORK

28 U.S.C. § 2112 sets forth procedures that apply when a litigant

seeks to challenge a decision by a federal administrative agency. To

eliminate the emphasis on split second differences in filings, § 2112

provides that if multiple judicial petitions are filed in different circuits

within 10 days of an administrative action, one circuit is chosen via a

lottery and all the petitions are transferred to that circuit. 28 U.S.C.
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§ 211(a)(1),(3); see generally S. Rep. 100-263, 1987 U.S. Code Cong. and

Adm. News p. 3198. In that situation, the respondent agency shall file the

administrative record with the circuit chosen by the lottery. See 28 U.S.C.

§ 211(a)(1),(3). If the first petition is filed after the initial 10 day period,

subsequent petitions shall be transferred to the circuit in which the first

petition was filed and the administrative record likewise is to be filed with

that circuit. Id.

In situations such as here, where one or more petitions challenging

the same federal agency action have been transferred to the circuit in

which the first petition (and administrative record) was filed, 28 U.S.C.

§ 2112(a)(5) provides that "[f]or the convenience of the parties in the

interest of justice, the court in which the record is filed may thereafter

transfer all the proceedings with respect to that order to any other court

of appeals." In making this determination, the Court considers factors

such as the relative convenience of the parties, the extent to which parties

are aggrieved by the agency action, and the efficient and consistent

administration of justice. See ITT World Communications, Inc. v. FCC,

621 F.2d 1201, 1208-09 (2d Cir. 1980).
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STATEMENT OF FACTS

In the absence of a long-term disposal site for spent fuel, the NRC

has authorized reactor owners to pack additional fuel in spent fuel pools,

a practice known as "dense packing" or "high-density storage." Thus, each

of the spent fuel pools at the 104 operating reactors holds a considerable

volume of radioactive waste. See Sipos Decl. at ¶¶ 4-6.

Here, three states, New York, Massachusetts, and Connecticut, filed

petitions challenging the August 2008 decision by the NRC. That decision

refused to rescind regulations limiting the NRC's review of the

environmental impacts that result from the storage of radioactive spent

nuclear fuel in spent fuel pools. See 10 C.F.R. Part 51. New York filed its

petition in the Second Circuit on the same day that public notice of the

decision was published in the Federal Register, August 8, 2008.

Massachusetts filed its petition in the First Circuit on September 29,

2008, and Connecticut filed its petition in the Second Circuit on

September 30, 2008.1

'Pursuant to Fed.R.Civ.P. 15(d), Vermont filed a timely petition to
intervene in the Connecticut proceeding, No. 08-4833-ag. The Court
denied the motion without prejudice and also noted that Vermont could
participate as an amicus.
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As detailed in the accompanying declaration of Assistant Attorney

General John J. Sipos, New York actively participated in both of the

underlying administrative proceedings concerning the requested

regulatory changes, PRM-51-10 (initiated by Massachusetts) and PRM- 51-

12 (initiated by California). See Sipos Decl. at ¶¶ 9-17.

New York also has sought to raise concerns about the environmental

impacts of the extended use of spent fuel pools in the ongoing license-

renewal proceeding for the Indian Point power reactors, which is being

heard by an NRC Atomic Safety and Licensing Board (ASLB). Id. at ¶¶

35-40. New York has a keen interest in the safety of spent fuel pools

because it is home to six operating reactors including Indian Point Unit

2 and Unit 3, which have the highest surrounding population of any of the

Nation's 104 operating reactors. Id. at ¶ 36. Collectively, the three

Second Circuit states (New York, Connecticut, and Vermont) have nine

operating reactors; two operating reactors are located within the First

Circuit. Id. at ¶ 42, Exhibit 4.

-4-



ARGUMENT

THE RELEVANT FACTORS FAVOR
RETENTION OF THE PETITIONS BY THE

SECOND CIRCUIT

In examining motions to transfer venue, circuit courts have

examined: the relative convenience of the parties; the extent to which

parties are aggrieved by the agency action; and the efficient and

consistent administration of justice. See, e.g., ITT World

Communications, 621 F.2d at 1208-09.

On balance, considerations of convenience tilt in favor of the

petitions remaining in the Second Circuit. ITT, 621 F.2d at 1208. Each

of the States within the Second Circuit supported the underlying request

that the NRC change its Part 51 regulations with respect to spent fuel

pools. And each of these States has sought to challenge in this Court the

NRC's refusal to examine new information about potential environmental

impacts resulting from the extended use of spent fuel pools. For the

federal respondents and proposed-intervenor Entergy, it is likely to be

slightly more convenient to litigate the matter in the Second Circuit when

compared to the First Circuit. See December 4, 2008 NRC Response to

-5-



Motion to Transfer, at 15-16. Lastly, Massachusetts does not argue that

considerations of convenience weigh in favor or transferring the petitions

to the First Circuit. See Massachusetts Motion at p. 15, n. 19.

In terms of aggrievement, New York recognizes Massachusetts'

interest in this litigation; however, New York respectfully submits that its

interest is at least as strong as that of Massachusetts. Massachusetts

appropriately recognizes that all of the States who have filed judicial

petitions or commented on the underlying requests for rulemaking have

a "substantial interest" in ensuring the safe operation of power reactors

located in or near their boundaries. See Massachusetts Motion at 14.

New York also recognizes that Massachusetts and California took the

initiative and filed formal rulemaking requests with the NRC. Such

action alone, however, does not translate into Massachusetts becoming the

party "most clearly aggrieved" by the NRC's refusal to revise its

regulations. Rather, Massachusetts, New York, Connecticut, Vermont,

California, Illinois, New Jersey, Louisiana, Kentucky, 2 and all other

States concerned about the safe operation of power reactors in or near

2In one way or another, these states all supported of the proposed

regulatory change. See Sipos Decl. at ¶¶ 12-17, Exhibits 1, 2, 3.
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their borders are aggrieved to a similar extent. The relative number of

operating power reactors within the two circuits further weakens

Massachusetts' argument that it has suffered a special or distinct injury

when compared to New York, Connecticut, or Vermont.

Finally, contrary to the argument of Massachusetts, the decision in

Commonwealth of Massachusetts v. NRC, 522 F.3d 115 (1st Cir. 2008), is

not relevant to the venue question. First, the Massachusetts case

terminated two months before the NRC made the underlying decision and

two months before New York filed the first petition challenging the NRC's

August 2008 determination at issue in this litigation. See Sipos Decl. at

¶¶ 33-34. Thus, unlike Farah Manufacturing, ACLU, and Eastern

Airlines,' there was no pending, parallel litigation when New York

initiated the first judicial challenge to the NRC's underlying decision.

3Farah Manufacturing Co., Inc. v. NLRB, 481 F.2d 1143 (8th Cir.
1973) (ongoing litigation already existed in the Fifth Circuit when
Farah sought to invoke the jurisdiction of the Eighth Circuit); ACLU v.
FCC, 486 F.2d 411 (D.C. Cir 1973) (challenge to FCC cable television
regulations had already been filed in the Ninth Circuit); Eastern
Airlines, Inc. v. CAB, 354 F.2d 507 (D.C. Cir. 1965) (First Circuit had
already issued five rulings concerning CAB Docket No. 1.2285 including
an April 26, 1965 order before Eastern Airlines sought to invoke the
jurisdiction of the D.C. Circuit to challenge the same April 26, 1965
CAB order).
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Second, the previously concluded Massachusetts litigation did not involve

the substantive questions at issue in these three petitions; rather, it

involved a procedural question of whether the NRC's January 2007

decision constituted a final agency action. The First Circuit was not asked

- and had no occasion - to address the substantive issues concerning the

environmental impacts posed by the continued use of spent fuel pools.

Retaining the petitions in the Second Circuit will not require this Court

to interpret or construe the Massachusetts decision. See Pan American

World Airways v. CAB, 380 F.2d 770, 775 (2d Cir. 1967). The present

litigation represents the first time that a federal court will be asked to

address the substantive merits of the States' collective concerns about the

extended use of on-site storage of radioactive waste in spent fuel pools.

And while Massachusetts alludes to the possibility that future litigation

may develop out of the separate, facility-specific license renewal

proceedings, see Massachusetts Motion at 13, speculation about the nature

of potential future litigation does not justify transferring the present

petitions to another circuit. Accordingly, considerations about the

administration of justice do not support changing venue.
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CONCLUSION

For the above reasons, the State of New York respectfully requests

that. the Court deny the motion to transfer the petitions.

Dated: December 5, 2008 Respectfully submitted,

ANDREW M. CUOMO
Attorney General of the
State of New York

JOHN J. SIPOS
JANICE A. DEAN
Assistant Attorneys General
The Capitol
Albany, NY 12224
(518) 402-2251

BARBARA D. UNDERWOOD
Solicitor General

K•THERINE KENNEDY
Special Deputy Attorney General

BENJAMIN N. GUTMAN
Deputy Solicitor General

of Counse]
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