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Dear Chairman Klein: 

The subject Federal Register notice sought public comments on a proposed rule to create new 

requirements for operating facilities on financial assurance, conduct of operations, performance of 

surveys, and recordkeeping related to decommissioning planning. The stated purpose of the 

proposed rule is to "reduce the likelihood that any current operating facility will become a legacy 

site." No nuclear power plant has been or will be a legacy site. 

In our comments of May 8, 2008, NEI expressed the nuclear industry's firm commitment to 

planning, funding, and conducting decommissioning of licensee facilities safely, efficiently, and 

protective of public health and the environment. Based on an extensive review by a team of 

industry experts of the proposed rule and supporting gUidance documents, we do not see a 

compelling case for the proposed rule, and we recommended that this rule making should not go 

forward. 

A public meeting was held on November 5, 2008, to discuss issues with the proposed rulemaking 

where our comments were not fully considered. These issues include the following: 

•	 The proposed rule and the associated guidance would not address the stated purpose for 

this rule, because the current rules are adequate. 
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•	 The historic concerns and experience with legacy sites in the 1970-1980s have been largely 

addressed by enhancements to regulatory requirements and oversight that have been 

implemented by the NRC since that time. 

•	 The proposed rules constitute a backfit under 10 CFR 50.109. We have requested that a 
backfit analysis be performed on several occasions including our comments of May 8, 2008, 

a separate request for review by CRGR, and most recently a backfit appeal on October 30, 

2008. 

•	 Financial issues also remain with the proposed Final rule including: 

o	 Comments regarding the changes in the use of parental guarantees for partial 

decommissioning funding assurance (as provided for in the 1998 decommissioning 

rulemaking) were not fully addressed. 

o	 There remains inconsistency between the new requirements of the new 10 CFR 50.82 

(a)(8)(vi) and the eXisting 10 CFR 50.82 (c) for shutdown units, because the new rule 

imposes an accelerated requirement for any shortfall in decommissioning financial 

assurance, wheras as the existing rule calls for a "collection period" for making up a 

shortfall to be established through case-by-case staff review. 

•	 NEI established the Groundwater Protection Initiative to voluntarily address issues 

associated with communications with local communities at or near Nuclear Power Plant sites. 

Both the commission and NEI agree these issues were not related to health and safety. It is 

an inappropriate precedent to codify an industry initiative unrelated to adequate public 

health and safety and then not call it a backfit. The current rules address any releases that 

would cause a public health and safety issue. 

•	 In our view, the proposed rule and related gUidance goes well beyond what is justified by 

the current situation and will lead to unintended consequences and unnecessary burden 

without adding safety improvement. 

On October 1, 2008, NRC staff issued SECY-08-0144 which conveys the final rule to the Commission 

for approval. Our review of the document indicates that the concerns expressed in our comments 

on the proposed rule have been rejected by the staff. This appears to be the case for nearly all of 

the comments submitted by a diverse set of stakeholders. The final rule is essentially unchanged 

from what was contained in the proposed rule. 

Prior to voting on the final rule, we encourage the Commission to allow for the resolution of the NEI 

backfit appeal by the staff. We believe that the Commission would be better served if it held a 

briefing on this matter to obtain a first-hand understanding of various stakeholders' views to support 
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a fully-informed decision. If such a briefing is convened, we also suggest that the scope allow for 

presentation of stakeholders' views on the use of decommissioning funds for safe, timely and cost

effective disposal of "major radioactive components" (MRCs) prior to cessation of licensee operations 

for decommissioning, as suggested in an NEI letter of October 14, 2008. 

We appreciate your consideration in this matter. If you have any questions on this important 

matter, please contact me at 202.739.8125; msf@nei.org or Alex Marion at 202.739.8080; 

am@nei.org. 

Sincerely, 

Marvin S. Fertel 

c:	 The Honorable Gregory B. Jaczko, Commissioner, NRC 

The Honorable Peter B. Lyons, Commissioner, NRC 

The Honorable Kristine L. Svinicki, Commissioner, NRC 

Mr. R. William Borchardt, Executive Director for Operations, NRC 

Mr. Martin J. Virgilio, Deputy Executive Director for Materials, Waste, Research, State, Tribal 

and Compliance Programs, I\lRC
 

Mr. Bruce S. Mallett, Deputy Executive Director for Reactor
 

and Preparedness Programs, I\lRC
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From: BEll, Denise [mailto:dxb@nei.org] On Behalf Of FERTEl, Marvin 
Sent: Friday, December OS, 20082:55 PM 
Subject: Correction: 10 CFR Parts 20, 30, 40, et aI., Decommissioning Planning; Proposed Rule, 73 Federal Register 
3812, January 22, 2008 

This e-mail forwards NEI correspondence is being resent due to a correction of title. NOTE: There have been no 
editorial changes made to the actual text of the document. Please disregard the message forwarded earlier 
today. We apologize for any inconvenience. 

December 5, 2008 

The Honorable Dale E. Klein 
Chairman 
U.S. Nuclear Regulatory Commission 
Mail Stop 0-16 C1 
Washington, DC 20555-0001 

Subject: 10 CFR Parts 20,30,40, et aI., Decommissioning Planning; Proposed Rule, 73 Federal Register 

3812, January 22, 2008. 

Project Number: 689 

Dear Chairman Klein: 

The subject Federal Register notice sought public comments on a proposed rule to create new requirements 
for operating facilities on financial assurance, conduct of operations, performance of surveys, and 
record keeping related to decommissioning planning. The stated purpose of the proposed rule is to "reduce the 
likelihood that any current operating facility will become a legacy site." No nuclear power plant has been or will 
be a legacy site. 

In our comments of May 8, 2008, NEI expressed the nuclear industry's firm commitment to planning, funding, 
and conducting decommissioning of licensee facilities safely, efficiently, and protective of public health and the 
environment. Based on an extensive review by a team of industry experts of the proposed rule and supporting 
guidance documents, we do not see a compelling case for the proposed rule, and we recommended that this 
rule making should not go forward. 

Sincerely, 



Marvin S. Fertel 

Marvin S. Fertel 
Acting President and Chief Executive Officer 
and Chief Nuclear Officer 

Nuclear Energy Institute 
1776 I Street NW, Suite 400 
Washington, DC 20006 
www.nei.org 

P: 202-739-8125 
F: 202-293-3451 
E: msf@nei.org 
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