
)
In the Matter of )

)
Exelon Nuclear Texas Holdings, L.L.C. )

)
(Victoria County Station, Units 1 and 2) )

)

TEXANS FOR A SOUND ENERGY POLICY’S MOTION TO REVOKE
DOCKETING DECISION AND DISMISS LICENSING PROCEEDING

FOR EXELON’S VICTORIA COMBINED
LICENSE APPLICATION

Texans for a Sound Energy Policy (“TSEP”) hereby moves the U.S. Nuclear Regulatory

Commission (“NRC” or “Commission”) to (a) revoke the NRC Staff’s October 30, 2008

decision to docket the combined construction permit and operating license application (“COLA”)

submitted by Exelon Nuclear Texas Holdings, L.L.C. (“Exelon”) for Victoria County Station,

Units 1 and 2; (b) return the COLA to Exelon and (c) dismiss this licensing proceeding. In light

of Exelon’s recent announcement that it no longer intends to rely on the economic simplified

boiling water reactor (“ESBWR”) design for the Victoria COLA, the Commission should

consider the COLA to have been effectively withdrawn. See 10 C.F.R. § 2.107(a). In addition,

the COLA may no longer be considered “complete and acceptable for docketing” 10 C.F.R. §

2.10 1(a)(3). Therefore the docketing decision should be revoked and this licensing proceeding

should be dismissed.

This motion is supported by the attached expert declaration of Dr. Edwin S. Lyman

(Attachment 1, Declaration of Dr. Edwin S. Lyman in Support of TSEP’s Motion to Revoke

Docketing Decision and Dismiss Licensing Proceeding) (December 4, 2008) (“Lyman

Declaration”).
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As discussed in the attached Certificate of Counsel Pursuant to 10 C.F.R. § 2.323(a),

counsel for TSEP was unable to obtain the consent of opposing counsel to the filing of this

motion.

II. FACTUAL BACKGROUND

On September 2, 2008, Exelon submitted to the NRC a COLA for a two-unit nuclear

power plant in Victoria, Texas. The application incorporates by reference the economic

simplified boiling water reactor (“ESBWR”) design certification application (“Design Control

Document” or “DCD”) that was submitted by GE-Hitachi Nuclear Energy Americas, L.L.C. to

the NRC on September 28, 2007. Each section of the COLA’s Final Safety Analysis Report

(“FSAR”) incorporates by reference a corresponding section of the ESBWR application.’

Following submission of the Victoria COLA, the NRC conducted an acceptance review

of the application and ultimately accepted the Victoria COLA for docketing. Acceptance for

Docketing of an Application for Combined License for Victoria County Station, Units 1 and 2,

73 Fed. Reg. 66059 (Nov. 6, 2008). The docketing decision was based upon the Staffs

determination that the Victoria COLA was “sufficiently complete and acceptable for docketing”

pursuant to 10 C.F.R. 2.101(a)(3). Id.

On November 3, 2008, TSEP filed with the Commission a Petition to Hold Docketing

Decision andJor Hearing Notice for Victoria Combined License Application in Abeyance

Pending Completion of Rulemaking on Design Certification Application for Economic

Simplified Boiling Water Reactor (“TSEP’s Petition”). The crux of TSEP’s argument was that,

under the Atomic Energy Act, NRC’s Part 52 Regulations and the Administrative Procedure Act,

the NRC may not conduct concurrent reviews of the ESBWR design certification application and

See COLA at 1.1-3, § 1.1.1.7, which explains the rubric used by Exelon to incorporate
the ESBWR application by reference.
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the Victoria COLA that references the uncertified DCD. Rather, the ESBWR design must be

certified before NRC begins its review of the Victoria COLA. On November 18, 2008, Exelon

and the NRC Staff responded to TSEP’s Petition. TSEP filed a Reply to Exelon’s and NRC’s

Answers on November 25, 2008.

On November 24, 2008, Exelon submitted a letter to the NRC in which it notified the

agency of its intention “to designate an alternate reactor technology for the Victoria County

Station (VCS), Units 1 and 2 COLA project.” Letter from Thomas S. O’Neill, Exelon, to U.S.

Nuclear Regulatory Commission re: Exelon Nuclear Texas Holdings, LLC, Victoria County

Station, Units 1 and 2, Notification to Designate Alternate Reactor Technology for Victoria

County Station, Units 1 and 2 Combined License Application (COLA), NRC docket Nos. 52-031

and 52-032. Exelon explained that discussions with other reactor manufacturers, as well as its

own internal analysis, showed that “technologies other than the ESBWR provide the project

greater commercial and schedule certainty.” Therefore Exelon is “considering reactor

technologies that have more mature designs, more certain cost structures and better availability

of information than the ESBWR.” Id. Exelon stated that it “expects to decide on an alternate

reactor technology in early 2009, and will develop a revision to the VCS Units 1 and 2 COL

Application to reflect the new technology selected.” Id.

On November 25, 2008, Exelon’s counsel forwarded the O’Neill Letter to the NRC

Commissioners, suggesting that TSEP’s Petition “could now be viewed as moot based upon

Exelon’s notification” but urging the Commission to decide it. Letter from Steven P. Frantz,

Counsel for Exelon, to NRC Chairman Dale E. Klein et al., re: Exelon Nuclear Texas Holdings,

LLC (Victoria County Station, Units 1 and 2), Docket Nos. 52-031 and 52-032 (“Frantz Letter”).



On November 28, the Wall Street Journal (“WSJ”) published an article reporting that

Exelon had decided to “drop” the ESBWR design from the Victoria COLA. Rebecca Smith,

Nuclear Project Hits Obstacle as Exelon Balks, Wall St. J., Nov. 28, 2008, at B2 (Attachment 2).

The WSJ quoted Exelon spokesman Craig Nesbitt for the explanation that Exelon had “no

chance of getting federal loan guarantees” if it continued to rely on the ESBWR design. Id.

III. REGULATORY FRAMEWORK

Docketing of a license application is a prerequisite for the commencement of the NRC

Staff’s safety review, the initiation of a licensing proceeding, and the issuance of a hearing

notice. Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 2),

CLI-04-12, 59 NRC 237, 24 1-42 (2004) (“CLI-04-12”). NRC regulations prohibit the NRC

from docketing a license application, including a COLA, unless and until it has determined that

the application is “complete and acceptable for docketing.” 10 C.F.R. § 2.l01(a)(3). As the

Commission explained in CLI-04-12:

An application is neither accepted for full review by the NRC Staff nor automatically
noticed for a possible hearing when it is submitted; instead, the Staff reviews it to ensure
it contains the information and analyses required in a proper application to allow the
Staffs full review of the proposed licensing action. If the application does not provide
the necessary content, it is returned to the applicant for appropriate changes and possible
resubmission. Until an application has been accepted by the NRC Staff, there is not
certainty that there will be a proceeding in which a hearing may be requested.

Id. See also 10 C.F.R. § 2.104(a), which requires the NRC to publish a hearing notice “as soon

as practicable after the NRC has docketed the application.” In addition, docketing of a license

application is a prerequisite for the statutorily required referral of the application to the Advisory

Committee on Reactor Safeguards (“ACRS”). 10 C.F.R. § 2.102(b).

Completeness of a COLA that references an un-certified standard design, such as

Exelon’s COLA, may be judged against the general requirements for the contents of a COLA



that are set forth in 10 C.F.R. § 52.79(a). The introductory paragraph of § 52.79 establishes that

the design of a proposed facility is an elemental part of a COLA by requiring that:

The application must contain a final safety analysis report that describes the facility,
presents the design bases and the limits on its operation, andpresents a safety analysis of
the structures, systems and components ofthe facility as a whole.

Id. (emphasis added). As further explained in the introduction to the NRC’s General Design

Criteria in Appendix A to 10 C.F.R. Part 50, under 10 C.F.R. § 52.79, a COLA “must include the

principal design criteria for a proposed facility.” These principal design criteria:

establish the necessary design, fabrication, construction, testing, and performance
requirements for structures, systems, and components important to safety; that is,
structures, systems, and components that provide reasonable assurance that the facility
can be operated without undue risk to the health and safety of the public.

Thus, the design of a proposed facility is the principal basis by which the NRC judges the

safety of operation under its regulations. Not surprisingly, therefore, of the 46 specific COLA

requirements which are contained within 10 C.F.R. § 52.79, virtually every one calls for design

information.2 In fact, only 6 of those requirements
-- §~ 52.79(a)(1), (21), (22), (25), (26) and

(44) -- potentially could be satisfied without discussing the proposed reactor design. Lyman

Declaration, par. 5.

2 For just a few examples, see 10 C.F.R. § 52.79(a)(1) (requiring an analysis of the major
structures, systems, and components of the facility that bear significantly on the acceptability of
the site . . .“), § 52.79(a)(2) (calling for sufficient information to “permit understanding of the
system designs and their relationship to safety evaluations”), § 52.79(a)(4) (requiring a
description of the “design of the facility”), § 52.79(a)(5) (requiring an accident analysis of the
proposed facility design), § 52.79(a)(6) (requiring a description and analysis of the “fire
protection design features”), § 52.79(a)(7) (requiring a description of “protection provided
against pressurized thermal shock events. . .“), § 52.79(a)(8)(requiring a description of
“equipment and systems for combustible gas control . . .“), § 52.79(a)(9) (requiring a description
of features necessary to address station blackout”), and § 52.79(a)(10) (requiring a description of
the environmental qualification program for equipment important to safety). See also Lyman
Declaration, par. 4.
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The NRC may allow an applicant to withdraw its combined license application at any

time. 10 C.F.R. § 2.107(a). If the application is withdrawn prior to issuance of a notice of

hearing, the Commission “shall dismiss the proceeding.” Id.

IV. ARGUMENT

As demonstrated above in Section III, a description of the design of a proposed nuclear

plant is the key feature of any COLA. Now that Exelon has eviscerated its own COLA by

dropping the ESBWR design, Exelon no longer has any basis for seeking a license from the

NRC. Therefore the application must be considered effectively withdrawn pursuant to 10 C.F.R.

§ 2.107(a). By the same token, the COLA may no longer be considered “complete” or

“acceptable for docketing” pursuant to 10 C.F.R. § 2.101(a)(3), because it is now missing the key

information required by 10 C.F.R. § 52.79(a). Therefore the NRC’s October 30 docketing

decision should be revoked and the NRC should return the COLA to Exelon. See 10 C.F.R. §

2.107 and CLI-04-12.3

The Frantz Letter states that Exelon plans to “revise” its COLA in the future, thus

implying that Exelon does not plan to withdraw the COLA that it submitted in September 2008.

But Exelon has no valid COLA that could remain on the NRC docket. There is no complete or

acceptable application that could be referred to the ACRS or noticed for a hearing. Thus, the

NRC has no rational basis for continuing to retain the Victoria COLA on its docket. Lyman

Declaration, par. 6.

~ As recognized in the Frantz letter, Exelon’s decision to drop the ESBWR design may
moot TSEP’s Petition. TSEP believes that dismissal of this licensing proceeding will indeed
moot its Petition. TSEP is aware, however, that intervenors in other COLA adjudications have
requested the Commission to consider the applicability of the claims raised in TSEP’s Petition.
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Moreover, it is not possible to “revise” the Victoria COLA without effectively replacing

it, because any design that Exelon may substitute for the ESBWR design in its COLA will

change the COLA in every fundamental respect. Lyman Declaration, par. 7.

Most importantly, if Exelon were allowed to maintain its COLA before the NRC, and if it

were subsequently allowed to merely revise the COLA by substituting a new design, Exelon

would be able to unlawfully evade the regulatory requirement for a completeness review, which

is only required when an application is initially filed. 10 C.F.R. § 2.101(a)(3). Exelon’s evasion

of a completeness review would detrimentally affect TSEP, by depriving TSEP of a basic level

of procedural protection in the licensing process. The completeness review requirement serves

to ensure that the fundamental elements of a license application are present before a licensing

proceeding may commence and the application may be noticed for a hearing. CLI-04-12, 59

NRC at 241-42. TSEP is entitled to that procedural protection in order to ensure that its

opportunity to request a hearing as of right during the first 60 days after publication of a hearing

notice is a meaningful one.4 The opportunity to request a hearing on an incomplete license

~ As a general matter, NRC regulations give interested members of the public only 60
days after the issuance of the hearing notice to submit contentions as of right. 10 C.F.R. §
2.309(b)(3)(i). Beyond the initial 60-day period, contentions may only be submitted as of right if
they relate to data or conclusions, presented in an environmental impact statement (“EIS”),
environmental assessment, or environmental supplement, that “differ significantly from the data
or conclusions in the applicant’s documents.” 10 C.F.R. § 2.309(c)(2). All other new or
amended contentions may be filed only “with leave of the presiding officer,” upon a showing
that:

(i) The information upon which the amended or new contention is based was not
previously available;

(ii) The information upon which the amended or new contention is based is materially
different than information previously available; and

(iii) The amended or new contention has been submitted in a timely fashion based on the
availability of the subsequent information.

10 C.F.R. § 2.309(f)(2)(i)-(iii). See also TSEP’s Petition at 13.



application cannot be considered meaningful, because it is not possible to challenge a permit

application effectively if one has not been notified of the contents of the application.

IV. CONCLUSION

For the foregoing reasons, the Commission should revoke the Staffs October 30, 2008

decision to docket the Victoria COLA, return the COLA to Exelon and dismiss this licensing

proceeding.

Respectfully submitted,

Harmon, Curran, Spielberg, & Eisenberg, L.L.P.
1726 M StreetN.W., Suite 600
Washington, D.C. 20036
202/328-3500
FAX 202/328-6918
dcurran@hannoncurran.com

U
James Blackburn, Jr.
Blackburn Carter, P.C.
4709 Austin St.
Houston, Texas 77004
713/524-1012
713/524-5165 (fax)
jbb~blackburncarter.com

December 5, 2008
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CERTIFICATE OF COUNSEL PURSUANT TO 10 C.F.R. § 3.323(a)

I certif~’ that on December 4, 2008, I spoke with counsel for Exelon and the NRC Staff, in
a sincere attempt to obtain their consent to TSEP’s motion to revoke the Victoria docketing
decision and dismiss the licensing proceeding. Counsel for Exelon stated that Exelon would
oppose the motion. Counsel for the NRC Staff said that the Staff is still formulating its position
and will respond to the motion.

Curran



Attachment 1

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION

EXPERT DECLARATION BY DR. EDWIN S. LYMAN IN SUPPORT OF
TEXANS FOR A SOUND ENERGY POLICY’S MOTION TO REVOKE
DOCKETING DECISION AND DISMISS LICENSING PROCEEDING

Under penalty of perjury, I, Dr. Edwin S. Lyman, declare as follows:

1. I am a Senior Staff Scientist with the Global Security Program at the Union of
Concerned Scientists, 1825 K Street, NW, Suite 800, Washington, D.C. 20006.

2. On October 31, 2008, I prepared an expert declaration in support of Texans for a
Sound Energy Policy’s Petition to Hold Docketing Decision and/Or Hearing Notice For
Victoria Combined License Application In Abeyance. My education and experience are
described in the curriculum vitae, which is included as Attachment 1 to that declaration.

3. The purpose of this declaration is to address the significance of Exelon’s recent
decision to drop its reliance on the economic simplified boiling water reactor
(“ESBWR”) design in the combined license application (“COLA”) for the Victoria,
Texas site.

4. The design of a proposed facility is the principal basis by which the NRC judges the
safety of operation under its regulations. Not surprisingly, therefore, of the 46 specific
COLA requirements which are contained within 10 C.F.R. § 52.79, nearly every one calls
for design information. For just a few examples, see 10 C.F.R. § 52.79(a)(1) (requiring
an analysis of the major structures, systems, and components of the facility that bear
significantly on the acceptability of the site .

. .“), § 52.79(a)(2) (calling for sufficient
information to “permit understanding of the system designs and their relationship to
safety evaluations”), § 52.79(a)(4) (requiring a description of the “design of the facility”),
§ 52.79(a)(5) (requiring an accident analysis of the proposed facility design), §
52.79(a)(6) (requiring a description and analysis of the “fire protection design features”),
§ 52.79(a)(7) (requiring a description of “protection provided against pressurized thermal
shock events.

. .“), § 52.79(a)(8)(requiring a description of “equipment and systems for
combustible gas control . . .“), § 52.79(a)(9) (requiring a description of features
necessary to address station blackout”), and § 52.79(a)( 10) (requiring a description of the
environmental qualification program for equipment important to safety).

5. In fact, only six of 46 specific requirements of 10 C.F.R. § 52.79(a) for the content of
a COLA

-- §~ 52.79(a)(1), (21), (22), (25), (26) and (44) -- could be satisfied without
discussing the proposed reactor design.



6. Now that it has decided not to use the ESBWR application in the Victoria COLA,
Exelon has no valid COLA that could remain on the NRC docket. There is no complete
or acceptable application that could be reviewed by the NRC Staff, referred to the
Advisory Committee on Reactor Safeguards, or noticed for a hearing. Thus, the NRC has
no rational basis for continuing to retain the Victoria COLA on its docket.

7. Moreover, it is not possible to “revise” the Victoria COLA without effectively
replacing it, because any design that Exelon may substitute for the ESBWR design in its
COLA will change the COLA in nearly every fundamental respect.

I declare, under penalty of perjury, that the factual statements above are true and correct
to the best of my knowledge, and the expressions of opinion stated above are based on
my best professional judgment.

~

December 4, 2008



Attachment 2
Nuclear Project

its Obstacle
As Exelon Balks
B~ REBECCA Srvum

GE Hitachi Nuclear Energyhas a problem with iti latest nuclear reactor: getting someoneto build it.
A decision byExelon Corp. todrop the next-generatj~~ GE Hitachi reactor at the Chicagofirm’s proposed Texas nuclearproject casts a shadow over thedesign that, so fai; exists only onpaper and is mired in a difficult

certificatjoii process at the Nuclear Regulatory Cominissioxi.
Exelon said this week it nolonger intends to build GE Rita-clii’s ESBWR reactor—short for“economic simplified boilingwater reactor”—.-if it proceeds withits project because it has concluded the reactor can’tclear regulatory hurdles fast enough for

guarantees. The decision Is signifi~aiit because Exelon is thelargest operator ofnuclear reactors in the U.S.
Several makers ofmiclearre

actors are trying to get their designs approved by the Nuclear
Regulatory Commission. That approval process has become partofa high-stakes game as utilitiesacross the U.S. push forwardwith plans to build new nuclearreactors. Plants are expected tocost anywhere from $5 billion to$12 billion apiece. But plantscan’t be built until reactors get

NRC certification and utilitiesget licenses to proceed.
Ofthe five reactor designs being seriously considered, only

two have thus far been certifiedfor U.S. use. One is by Westing
house Electric Co., a unit ofToshiba Corp., and the other isbased on a design by GeneralElectric Co. The reactor typesbuilt first could have an advantage over other designs by securing supplier networks and bon

ing Construction techniques thatwill allowsubsequeut units to bebuilt at lower cost,
Because the costs are so high,many utilities are counting onfederal subsidies in order tomake the plants economica~iyvia~ble. But in order to obtain subsidies, such as federal loan guarantees, utilities must move forward

on projects by certain dates. Thatis prompting utilities such as Exelon to consider reactor designsthat have the best chance ofgetting early NRC approval.
GE began the certifi,’~;n~

àifl~flfication
process for the ESBWR three
years ago. In 2007, it formed a
joint venture with Hitachi Corp.
to pursue nuclear development
opportunities together.

NRC staff has at times been
unhappy with the quality of in
formation provided by GE Hita
clii, which has caused delays in
the review for the ESBWR, a per
son close to the review process
at the NRC said.

A spokeswoman for GE Hita
chi said her finn has approached ~j
Exelon to see if it would be inter- ._.

ested in an older design, the
ABWR—short for advanced boil
ing water reactors—Since it’s
ruled out the ESBWR.

Exelon decided to drop the ES
BWR after it learned inQ~øher \
“we had no chance ofge~in~f,çd
eua oan guaiantees sai x
e~fl~Iesni~ñtiIlgNeSbit.

.
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UNITED STATES OF AMERICA
THE UNITED STATES NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION

Docket Nos. 52-031 COL
52-032 COL

CERTIFICATE OF SERVICE

I certify that on December 5, 2008, I submitted the foregoing motion to the NRC
by posting it on the NRC’s Electronic Information Exchange system. It is my
understanding, based on the service list posted on the NRC’s website at
https://eie.nrc.gov/cgi-binleieone.exe?f=boardpost&hearjng=Victorja-i-County+52-
03 1+and+52-032-COL&pof=no, that the motion was sent by e-mail to the individuals on
the attached NRC service list.

)
In the Matter of )

)
Exelon Nuclear Texas Holdings, L.L.C. )

)
(Victoria County Station, Units 1 and 2) )

)
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https:lleue.nrc4iovlcgi-hmlem000.000?t ho,,rd1,ostftho,iring Victorid-Coonly’ ‘12-031 -end’ 52-032-CO - Windows Internet Fnplorer

~ https:ffeIe.ryc.gonjcg.bInfelee.ese?F~boardpostengtctorta+CoLrty+52-031+arrd+52-532-C0L&eo1—no j] ~ ~ uowie -

Fl Edit mew G~’To Favorite HØ

- ~Fittpo:j$ -;m±gov/~i’onei~a1f-~rnt&~ - - - [~ Page r rods

~ -

cc Backs Main Form
Note All BIB nubmittals are sent to the Office at

the Secretary, the Atomic Safety and Licensing
Service List ReciDients Board associated with this case, nod the NRL’s

Document Processing Center

Last Name First Name Email

jslackbom jlamee bbtaw@blackburocarter com

~Brock Isara seb2@orc goe

Isordick I~apheo sburdick©morgaotewro.com

~Catpertier ~Morcta mscl@rrc gon

ICorran ~Diare dcurras@hatmorrcurrao.com

IEtrem jAothooy ocel@otc goe

IFranta JSteeeo P sfrootz~motgartewto.com

IFreeze jMary mfreeze@morgantewro cam

tirlosown Zone

-5x

• htWsrlfelenz.gov$cdi-bhfeleera,ene?t=boardoooteiec—mctorlo+Cmnty+52-O3I+aod+02-032-COLsQotmrO -~ - I
Fle Edit mew Go To Favorites 1-1eV

~ page - roots -

~eisoie~@%~3

IS tter IRebecco @orc

Isilmao [J000ph ogt@orc gov

Isreatheod Nancy nog~orc goe

IHa~~~eoo lB Roy ert@nrc gov

IHeodog Docket jHearrng Docket heaoogdocket©orc gon

lodne Iohartan chodos@htackburncorter com

Jolla0 lEmite et §orc gao

ILeons I~n~i.,___________ inda.tewro©nrc.gon

IMarrotte IMichoet I nirsnet~nrro org

INg~9~__J I~~_J esraorc goe

IDCMI4.0dL IDC0AMAJL I DCrSnOrMAL~nrc goe
-

- tkdmownZono

start e C C ~ ~t ~it -; ~



~j~ e~.exe?f-boardpmt8ior~g-mctoria+Cty+52-O3l+d+52-O32-C~potno •
hii1,s:Iieie.oic.i~ovir:gihin/eieono.eoe?f I,orIl,o~tftlic~srinp Vi orj~.C rriy.52.O3l rn~I ~2-O32-C() Windows lolernel fopinie

Fle. Ed~ View Go To Favorites He~ . ‘.~ . .

~ - - . .. ~ Page - erode -

~I~[~I ~I~II~IF~~
Jö0A MAIL __J I9E~1AIL J OCMiM°JL~nrc gov

IOGCMaiICenter I g ma Icenter@nrc gon

I~w!nL_J Ichostine j crnp~nrcgov

Ipnce I ~ I sap1~nrc gas

IRund IJonathan M ~ rund~rnorganlewis.com

JRunk e IJohn runk e@pricecreek.com

~Ryan

_____

ITom

_____

tp~nrcgov -

IWebb ~J IMana J maria webb~pitIsburyIaw.com

I~~!~J I~r~__~J k~nrc gun

L~.__~~
- I ~imonmZone

Stan I~ ~ ~ ~I F. ~Ji.. a. F.. i~ F JC. ~_,~~1~4iI


