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Comments on NEI 03-01 Rev 2, dated November 2008

PREVIOUS COMMENTS:

1. Paragraph 6.1.a.
Comment #20 in NEI's comment matrix states that NEI replaced the word “determinations” with
the word “recommendations” to “accurately characterize the process at this point.”

According to 10 CFR 26.5, a reviewing official “determine[s] whether the individual may be
granted or maintain authorization” (emphasis added). NEI should reverse the edit made to this
section of the guidance.

Analysis: NEI| 03-01 Rev 2, November 2008, incorporates NRC’s suggested change.

2. Section 6.1

Replace the term, “MRO,” throughout with "the professional appropriately qualified to make
determinations of fitness as required by 10 CFR 26.189." wi

througheut-this-seetion. Section 26.189 requires that determinations of fithess be made by a
professional who is appropriately qualified to address the presenting problem. MROs, by
definition, are qualified to make the determinations of fitness described in § 26.189(b)(1), but
may not be qualified to perform the fithess determinations in § 26.189(b)(2)-(4). For example,
as discussed in the SOC, not all MROs have sufficient, applicable training and experience to
establish clinically appropriate followup testing and treatment plans.

Analysis: NEI 03-01 Rev 2, November 2008, does not adopt NRC'’s suggested change.

3. Paragraph 6.1.7.b.1.

Comment #26 in NEI's comment matrix explains that NEI revised the guidance “to include the
10 CFR Part 26 exceptions to the determination of fitness requirements.” This paragraph of the
guidance states that a determination of fitness is required “when there is a basis for believing
that the individual could be impaired while on duty, even though there is an acceptable medical
explanation for a positive, adulterated, substituted, or invalid test result; except when the
individual was called in for unscheduled work, working under a waiver, or has self-
declared fatigue” (emphasis added).

This revision conflicts with the rule. Although a full determination of fitness is not required for
unscheduled work (per Section 26.27(c)(3)(ii)(A)), work under a waiver (per Section
26.207(a)(1)(ii)), or self-declarations (per Section 26.211(a)(2)), the rule does require certain
proactive determinations in these situations. Therefore, Paragraph 6.1.7.b.1 should be revised
as follows:

“when there is a basis for believing that the individual could be impaired while on duty,
even though there is an acceptable medical explanation for a positive, adulterated,
substituted, or invalid test result. Three other situations where there may be a basis for
believing that the individual could be impaired while on duty require certain proactive
determinations:

o Unscheduled work: requires a determination of fitness by breath alcohol {Daeted: 1
analysis or other means, if the called-in individual indicates that he or she has
consumed alcohol within the 5 hours preceding the call in; {
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o Work under a waiver: requires a supervisor to assess the individual face to
face to determine that there is reasonable assurance that the individual will
be able to perform his or her duties; and,

o Self-declarations: requires a fatigue assessment.”

Analysis: NEI 03-01 Rev 2, November 2008, incorporates most of NRC’s suggested
change. However, it does not include all of NRC’s suggested language to the sub-bullet for
unscheduled work:

o Unscheduled work: requires a determination of fithess by breath alcohol
analysis or other means-ifthe-called-in-individual-indicates-thathe-ershe-has

consumed-alcoholwithin-the-5-heurs-preceding-the-call-n,

By not adding all of the language, NEI 03-01 suggests that all individuals who are called in
for unscheduled work will be subject to a determination of fitness by breath alcohol analysis
or other means. This wording appears to be an acceptable implementation approach.

4. Paragraphs 6.2.6, 6.3.6, others

Not all persons to whom the licensee may grant UAA are eligible for FBI fingerprinting, e.g.,
some FFD program personnel. Therefore, the blanket requirements for FBI fingerprinting
should be revised appropriately.

Analysis: NEI 03-01 Rev 2, November 2008, does not adopt NRC’s suggested change. NRC
suggest issue to be resolved in Rev. 3.

5. Paragraphs 6.3.b.3.(c).ii., 6.4.b.4.(b), 6.5.b.3.(b)

In their review of the September 2008 version of NEI 03-01, NRC staff commented that these
paragraphs of the guidance should be removed. Instead, NEI revised this paragraph to state:
“For incidents documented in the industry data-sharing system since the last period of UAA was
terminated or previously reviewed by a licensee, the expansion of the S| scope is not required.”

Section 26.69(c)(2) requires that licensees “obtain and review any records that other licensees
or entities who are subject to this part may have developed with regard to potentially
disqualifying FFD information about the individual from the past 5 years.” Paragraphs
6.3.b.3.(c).ii., 6.4.b.4.(b), 6.5.b.3.(b) of the guidance do not specify that licensees must obtain
and review the records documented in the industry data-sharing system. Therefore, NEI should
revise Paragraphs 6.3.b.3.(c).ii., 6.4.b.4.(b), 6.5.b.3.(b) of the guidance as follows:

“For incidents documented in the industry data-sharing system since the last period of
UAA was terminated or previously reviewed by a licensee, licensees must obtain and

review any records that other licensees or entities may have developed related to the

FFD PDI.”

Analysis: NEI 03-01 Rev 2, November 2008, incorporates NRC’s suggested change.

However, in each instance where NEI added this language, there is a typographical error.

Therefore, NEI should revise Paragraphs 6.2.c.3.(c).ii, 6.3.b.3.(c).ii., 6.4.b.4.(b), 6.5.b.3.(b) of

the guidance as follows: [ Deleted: |
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“For incidents documented in the industry data-sharing system ... licensees must obtain
and review any records that other licensees or entities may have developed related to
the FFD PDI.”

6. Paragraph 6.4.c.

It appears that the subparagraphs in this section are mislabeled (should be 1., 2., 3., not 11.,
12.,13))

In addition, NEI deleted the statement, “In the event the drug test results have not been returned
within 5 business days of specimen collection, the licensee shall administratively withdraw UA
until the drug test results are confirmed.” This sentence should be added back to Paragraph
6.4.c.12.

Analysis: NEI 03-01 Rev 2, November 2008, NEI adopts NRC’s suggested changes.

7. Paragraphs 6.2.13.b and 8.b, throughout document
Wherever a cross-reference to NEI 03-04 appears in the document, insert a note or statement
that the NRC has neither reviewed nor endorsed NEI 03-04.

Analysis: NEI 03-01 Rev 2, November 2008, does not adopt NRC'’s suggested change.

8. Paragraph 10.a

Add a statement that the BOP must also address indications of impairment from any cause that
may adversely affect the individual’s ability to perform covered duties safely and competently,
such as the relevant language from 26.33 as follows:

(d) to detect behaviors that may indicate possible use, sale, or possession of illegal drugs; use
or possession of alcohol on site or while on duty; or impairment from fatigue or any cause that, if
left unattended, may constitute a risk to public health and safety or the common defense and
security

Analysis: NEI 03-01 Rev 2, November 2008, does not adopt NRC’s suggested change.
9. Paragraph 10.1.b
Section 26.33 requires individuals to report fithess concerns about others. Replace

“communicate the expectation” with “communicate the requirement.”

Analysis: NEI 03-01 Rev 2, November 2008, does not adopt NRC’s suggested change.

[ Deleted: 1
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NEW COMMENTS:

1. Section 4, Definition of Reinstatement of Unescorted Access Authorization

The November 2008 version of NEI 03-01 Rev 2, deletes the definition of Reinstatement of
Unescorted Access Authorization. NEI should reinsert this definition to the guidance document
for two reasons. First, the guidance document refers to this term, so there is a need for a
definition. Second, the guidance document has definitions for the other types of UAA (initial and
updated), so it is inconsistent for the document not to define reinstatement.

2. Paragraph 6.4.b.8 (from Oct 2008 version)
In the November 2008 version of NEI 03-01 Rev 2, NEI deleted the following language:

If an individual is applying for UAA and FFD PDI is detected, the licensee shall follow the
process described in Section 6.1.4 and Sections 6.1.6 and 6.1.7, as appropriate, in order
to grant and subsequently maintain the individual’s authorization.

It is unclear why this language was deleted in Paragraph 6.4.b.8, given that it was
retained (appropriately) in Sections 6.2, 6.3, and 6.5. NEI should add this language
back into Paragraph 6.4.b.8.

3. The definition of "FFD Authorization" contains two typos/errors. The second sentence in
the definition ends in the middle of a thought and, consequently, is unclear. The last

sentence lists "random drug and alcohol testing program" as an FFDA element, but it excludes
other testing (for cause, etc.). The word "random" should be removed.

4. The definition of "Suitable Inquiry"” describes it as "an employment history verification,"
but such an inquiry would be incomplete. The words "and education" should be inserted
between "employment" and "history" so it reads "employment and education history verification".

5. The definition of "Unescorted Access Authorization" is missing one FFDA element:
being subject to BOP.

6. Section 6.c. is unclear. That paragraph reads that an individual "may be maintained in a
UAA-authorized status ... as defined in Section 6.6.2 provided that the individual is monitored
under a BOP and completes appropriate training." Section 6.6.2 lists the requirements to
maintain UAA, and those requirements include more than just being monitored under a BOP
and completing appropriate training. It is unclear which set of requirements must be met,
Section 6.6.2, or being monitored under a BOP and completing appropriate training.

7. The second sentence of Section 14.a. is unclear. It reads, in part, "the shared information
used for determining an individual's eligibility UAA/UA changes." It seems that the word "for"
should be inserted between "eligibility" and "UAA/UA" so it reads like this: "the shared
information used for determining an individual's eligibility for UAA/UA changes." This wording
would be consistent with the wording of the third sentence of the same paragraph.
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