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ANSWER OF CLARK COUNTY, NEVADA TO PETITION OF  

NUCLEAR ENERGY INSTITUTE TO CERTIFY QUESTION TO THE 

COMMISSION  

 

  Clark County, Nevada (“Clark County”) hereby files this Answer opposing the 

petition of the Nuclear Energy Institute (“NEI”) filed on November 24, 2008.  NEI 

petitions the  Board to certify to the Commission the question of who, besides the 

Department of Energy (“DOE”) and Nuclear Regulatory Commission Staff (“NRC 

Staff”), may answer a request for hearing, a petition to intervene, and/or filing of 

contentions under the Commission’s regulations governing hearings, intervention and/or 

contentions at 10 C.F.R. 3.209.  NEI’s petition should be denied as failing to meet the 

elements articulated under 10 C.F.R. 2.323(f).  The petition raises no significant and 

novel legal or policy issue for which a Commission determination is necessary.   

 

I. ANSWER 

 NEI moved for certification under Section 2.323 (f)(2) of the NRC’s regulations, 

which provides in pertinent part, “A party may petition the presiding officer to certify an 

issue to the Commission for early review. The presiding officer shall apply the alternative 

standards of § 2.341(f) in ruling on the petition for certification.”  Section 2.341(f)(1) 
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provides, “A question certified to the Commission [] will be reviewed if the certification 

or referral raises significant and novel legal or policy issues, and resolution of the issues 

would materially advance the orderly disposition of the proceeding.”   

 NEI’s petition fails to raise any significant and novel legal issues.  NEI relies on a 

self-serving interpretation of the Commission’s regulations governing who may answer 

requests for hearing, requests to intervene, and/or contentions.  Section 2.309 (h)(1) 

provides, “The applicant/licensee, the NRC staff, and any other party to a proceeding 

may file an answer to a request for a hearing, a petition to intervene and/or proffered 

contentions…”  NEI interprets this to mean that only the Department of Energy (“DOE”) 

or the NRC Staff may file an answer to a request for hearing, petition to intervene, and/or 

proffered contentions, because at this stage of the proceeding, there are no other 

“parties,” only potential parties.   

 NEI’s position would render the Commission’s language “any other party” 

meaningless.  NEI argues that the language “any other party” does have meaning, but 

only when or if there is a later request to intervene, or a late-filed contention, at which 

point persons other than the DOE and NRC Staff who have been admitted as parties may 

answer such late requests or petitions.  This argument fails to comprehend the 

significance of Section 2.309.  Section 2.309 does not address mere generic motions that 

arise from time to time during the adjudicatory process; rather, it provides procedures for 

requesting hearings, petitions for intervention and/or contentions which are critical 

matters that shape the focus and scope of the hearing.  Precluding Affected Units of Local 

Government (AULGs) from participating in such significant matters at the outset of the 
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proceeding is contrary to the Commission’s purpose of designating AULGs as parties in 

the first instance.     

 The Commission’s purposeful inclusion of the phrase “and any other party” in 

Section 2.309 (h)(1) must therefore be given meaning in the context of the stage of the 

proceeding in which the regulation applies. If the Commission did not intend to permit 

anyone but the DOE or NRC Staff to answer requests for hearing, petitions to intervene, 

and/or contentions, then it would not have included such language.    

 Indeed, as the NEI acknowledges in its petition, the NRC regulations specifically 

define AULGs as “parties” for the high level waste proceeding.  Section 2.1001 defines 

“party” as,  

the DOE, the NRC staff, the host State, any affected unit of local government 

as defined in Section 2 of the Nuclear Waste Policy Act of 1982, as amended 

(42 U.S.C. 10101), any affected Indian Tribe as defined in section 2 of the 

Nuclear Waste Policy Act of 1982, as amended (42 U.S.C. 10101), and a 

person admitted under § 2.309 to the proceeding on an application for 

construction authorization for a high-level radioactive waste repository at a 

geologic repository operations area under parts 60 or 63 of this chapter, and an 

application for a license to receive and possess high level radioactive waste at 

a geologic repository operations area under parts 60 and 63 of this chapter; 

provided that a host State, affected unit of local government, or affected 

Indian Tribe files a list of contentions in accordance with the provisions of § 

2.309.   

 

The Commission’s definition clearly provides that an AULG is a “party.”  Although the 

definition requires the AULG to file a list of contentions when it requests a hearing under 

Section 2.309, the definition clearly and deliberately refers to the State, and any AULG 

as a “party” in the very same clause in which the DOE and NRC Staff are referred to as 

parties.   

 NEI’s argument that Section 2.309 (h)(3) supports its position also fails.  

According to NEI, 2.309(h)(3) implies that the Commission intended to limit who may 
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respond to hearing requests.  However, 2.309(h)(3) actually serves to limit an endless 

string of answers to answers or answers to replies - meaning, if and when a party files an 

answer in accordance with subsection (h)(1), and if and when requestor/petitioner files a 

reply to such answer in accordance with subsection (h)(2), then (h)(3) serves to prevent 

the applicant, NRC Staff or any other party from filing yet another response to such 

reply.
1
    

 As to the element of whether NEI’s question raises a significant or novel policy 

issue, the NEI poses the question under the guise of eliminating what the NEI calls 

“unnecessary elements” including “a multitude of answers by entities not even yet 

established as parties, as well as related replies.”  NEI Petition at 4.   As a proponent of 

the construction of high-level waste facility at Yucca Mountain, NEI is chief among those 

who would likely benefit under its interpretation in that such an interpretation would 

allow parties with which NEI shares similar interests to answer its possible request for 

intervention; and would prevent potentially adverse parties such as the State and AULGs 

from possibly challenging NEI’s standing or contentions.   

 In the end, NEI’s position would foreclose substantive and meaningful 

participation by affected units of local government at a crucial stage in this complex 

proceeding.  As an AULG, Clark County has material and substantial interests in the 

proceeding which may be directly affected by positions taken by other participants 

seeking intervention and/or raising contentions.  Clark County’s right to challenge 

another person’s standing or answer contentions is not only sound policy in that it will 

                                                 
1
 As noted herein, Section 2.309(h)(1) identifies who may file an answer to requests for hearing, petitions 

to intervene, and/or contentions, and the time for filing such answers.   Section 2.309(h)(2) then provides 

that the petitioner may reply to any such answers, and when such replies must be filed.  Finally, Section 

2.309(h)(3) reads, “no other written answers or replies will be entertained.”  See, 10 C.F.R. 2.309 (h)(1)-

(3). 
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assist in developing a sound record, it is provided for under the regulations NEI argues 

would preclude such participation. 

 

II. CONCLUSIONS 

 For the foregoing reasons, Clark County respectfully urges the Board to reject 

NEI’s petition on the grounds that it raises no novel legal or policy matters for which 

Commission action is needed.   

 

Respectfully submitted, 

 

signed electronically   

Alan I. Robbins 

Debra D. Roby 

Marc Gordon 

Jennings Strouss & Salmon, PLC 

1700 Pennsylvania Ave, NW 

Suite 500 

Washington, DC 20006 

202-464-0539 

arobbins@jsslaw.com 

droby@jsslaw.com 

mgordon@jsslaw.com 

 

December 4, 2008 

 



6 
3188586v1(99000.671) 

UNITED STATES OF AMERICA 

NUCLEAR REGULATORY COMMISSION 

 

In the Matter of: 

 

U.S. DEPARTMENT OF ENERGY 

 

(High Level Waste Repository: 

Pre-Application Matters) 

 

Docket No.  PAPO-01 

 

 

 

  

CERTIFICATE OF SERVICE 

 

 I hereby certify that on this day, December 4, 2008, the foregoing was served on 

all parties listed on the official service list for this proceeding as maintained by the 

Nuclear Regulatory Commission’s Electronic Information Exchange, including:  

US NRC  

Atomic Safety and Licensing Board Panel 

Mail Stop - T-3 F23 

Washington, DC 20555-0001 

Thomas S. Moore, Chair 

Administrative Judge 

Email: PAPO@nrc.gov 

Alex S. Karlin 

Administrative Judge 

Email: PAPO@nrc.gov 

Alan S. Rosenthal 

Administrative Judge 

Email: rsnthl@comcast.net 

G. Paul Bollwerk, III 

Administrative Judge 

Email: PAPO@nrc.gov 

Anthony C. Eitreim, Esq. 

Chief Counsel 

Email: PAPO@nrc.gov 

James M. Cutchin 

Email: PAPO@nrc.gov 

Jered Lindsay 

Email: PAPO@nrc.gov 

Marcia Carpentier 

Email: PAPO@nrc.gov 

Margaret Parish 

Email: PAPO@nrc.gov 

Debra Wolf 

Email: PAPO@nrc.gov 

Bradley S. Baxter 

Email: bxb@nrc.gov 

Daniel J. Graser 

LSN Administrator 

Email: djg2@nrc.gov 

ASLBP HLW Adjudication 

Email: 

ASLBP_HLW_Adjudication@nrc.gov 
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