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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ADVISORY PRE-LICENSE APPLICATION PRESIDING OFFICER BOARD

In the Matter of
Docket No. PAPO-001
U.S. DEPARTMENT OF ENERGY
ASLBP No. 08-861-01-PAPO-BDO01
(High-Level Waste Repository:
Pre-Application Matters)
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NRC STAFF REPLY TO NUCLEAR ENERGY INSTITUTE’S
NOVEMBER 24, 2008 PETITION TO CERTIFY ISSUE TO THE COMMISSION

INTRODUCTION

Pursuant to 10 C.F.R. § 2.323(c), the NRC staff hereby responds to the Nuclear Energy
Institute’s (“NEI”) petition filed with the Advisory Pre-Application Presiding Officer Board
(“Board”). “The Nuclear Energy Institute’s Petition to Certify Issue to the Commission,”
November 24, 2008 (“NEI Petition”). In its Petition, NEI requests certification to the
Commission, pursuant to 10 C.F.R. § 2.323(f)(2), of the following issue: whether entities other
than the Department of Energy (“DOE”) and the NRC staff (“Staff’) may, under 10 C.F.R.

§ 2.309(h), file answers to initial petitions and contentions in the Yucca Mountain licensing
proceeding. See NEI Petition at 1. The Staff took no position on the petition at the time of filing,
but reserved the right to respond. For the reasons discussed below, the Staff opposes certifying
this issue to the Commission.

DISCUSSION

In its Petition, NEI argues on policy grounds that the complexity of the licensing
proceeding warrants a preemptory statement by the Commission that entities not yet admitted
as parties may not file answers to petitions to intervene and contentions. However, NEI has not

addressed the standard for certification pursuant to section 2.323(f)(2). Under 2.323(f)(2), a
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presiding officer applies the interlocutory review standards of section 2.341(f) when ruling on a
petition to certify an issue to the Commission. Section 2.341(f)(1) provides that the Commission
will review issues certified to it if it raises “novel legal or policy issues and resolution of the issue
would materially advance the orderly disposition of the proceeding;” section 2.321(f)(2) provides
for interlocutory Commission review in the event that the issue threatens the party adversely
affected by the issues with “immediate and serious irreparable impact” or “affects the basic
structure of the proceeding in a pervasive or unusual manner.” See 10 C.F.R. § 2.341(f)(1)-(2).
NEI's argument in support of its petition fails to meet any of these relevant standards, and thus
does not warrant certification. As NEI states in its Petition, the regulation is plain on its face.
Section 2.309(h)(1) provides that “[t]he applicant/licensee, the NRC staff, and any other party to
a proceeding may file an answer to a request for a hearing, a petition to intervene and/or
proffered contentions.” See NEI Petition, at 2. Further, as NEI points out, “potential parties” are
not listed among those permitted to file answers.

The issue that NEI raises is also not ripe for decision because no one has sought to file
answers to petitions to intervene and contentions. As a matter of general policy, the
Commission disfavors issuing advisory opinions to resolve issues which may never ripen into
actual disputes. See U.S. Dep't of Energy (High Level Waste Repository), CLI-08-21, 68 NRC
__, (Sept. 8, 2008) (slip op. at 3). In the event that circumstances require action, the
Commission could address the issue of concern to NEI as it arises; to do so prior to that time
“would constitute a ‘mere academic exercise’”” and a waste of Commission resources. /d. at 4,
citing Texas Ultilities Generating Co. (Comanche Peak Steam Electric Station, Units 1 and 2),

ALAB-714, 17 NRC 86, 94 (1983).
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CONCLUSION

For the foregoing reasons, the Staff requests that the Board deny NEI’s Petition and
forego consideration of the issue raised until such time as it ripens into an actual controversy.
Respectfully submitted,

ISigned (electronically) by/
Margaret J. Bupp

Counsel for NRC Staff

U.S. Nuclear Regulatory Commission
Office of General Counsel

Mail Stop O-15D21

Washington, D.C. 20555-0001

(301) 415-3722

mib5@nrc.gov

Dated at Rockville, Maryland
this 4th day of December, 2008
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