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November 28, 2008

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

_____________________________________
In the Matter of )

)
PROGRESS ENERGY CAROLINAS, INC. )   Docket Nos. 52-022 COL

)           52-023 COL
(Shearon Harris Nuclear Power Plant, )
Units 2 and 3) )
_____________________________________ )

REPLY BY NC WARN TO RESPONSES BY 
PROGRESS AND NRC STAFF IN OPPOSITION TO 

NC WARN’S MOTION FOR LEAVE TO FILE A NEW CONTENTION

NOW COMES the North Carolina Waste Awareness and Reduction Network, Inc. (“NC

WARN”), by and through the undersigned counsel, with a reply to Progress Response

Opposing the Motion by NC WARN for Leave to file a New Contention and NRC Staff

Answer to “Motion by NC WARN to Allow New Contention,” both filed on November 24,

2008.  

Background.  In its Order (Scheduling Order for Responses to Late-Filed Contentions),

filed November 19, 2008, the ASLB bifurcated the responses to whether the contention

meets the criteria for new contentions, with a subsequent response as to whether the

contention is then admissible.  This reply only addresses the issue of whether the

submitted contention meets the criteria as a new contention. 



1  Although not available on the ADAMS system at the time the NC WARN Motion was filed, the
AP1000 DCD Revision 17 was posted in the last week as ADAMS Accession No.ML083230868. 
Revision 17 is also available at  www.nrc.gov/reactors/new-reactors/design-cert/amended-ap1000.html. 
The DCD Revision 17 is adopted by reference herein.
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This reply adopts by reference the Motion by NC WARN for Leave to File a New

Contention (“NC WARN Motion”), filed on November 13, 2008, which sets forth the new

contention, designated as Contention TC-7, and provides its legal and factual basis. 

The contention addresses new and significant changes in the reach of the combined

operating license application (“COLA”) for the proposed Harris reactors through the

recent filing by Westinghouse AP1000 Design Control Document (“DCD”) Revision 17

replacing Revision 16, the version that is referenced in the Harris COLA.  Revision 17

describes a series of significant safety-related reactor components that remain

unreviewed and uncertified.1  The deficiencies in the Harris COLA are manifold, with

much of the technical descriptions of major components of the plant, including design

and operational procedures, subject to change.  

I.  On its face, the NC WARN Motion clearly meets all of the criteria for
admissibility of new contentions.

Contrary to the arguments propounded by the opposing parties, the NC WARN

Motion meets all of the criteria for admissibility of new contentions pursuant to 10 C.F.R.

§ 2.309(f)(1)(i - iii) and specifically addressed each of those criteria in the motion.  NC

WARN Motion, at pages 2 - 3.  The information contained in Westinghouse’s new filing

of DCD Revision 17 was simply not available at the time NC WARN filed its original

contentions because Westinghouse filed subsequently to that time.   Further, the



2   As directly stated by Progress Energy in its Board Notice, filed September 24, 2008 in this
docket, “[t]he public version of AP1000 Design Control Document (Enclosure 2 of Enclosure 1) is
expected to be available soon on the NRC website and through ADAMS.”  

3  The differences are addressed in Contention TC-7 as presented in the NC WARN Motion, not
the least of which is the complete lack of a timetable for review and certification. 
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Revision 17 documents were not made available as expected on the NRC website or

through the ADAMS system in a timely manner, and were only filed some sixty days

after the initial Westinghouse submittal letter.2  Rather than wait any further for Revision

17 to be available, the NC WARN Motion is based on information and belief based on

the cover letter and presentations by Westinghouse to NRC Staff and various industry

representatives subsequent to Westinghouse’s submittal.  After review of Revision 17,

the factual allegations about the various deficiencies in the Harris COLA as expressed

in Contention TC-7 remain valid.  

The new DCD Revision 17 is materially different from DCD Revision 16 as there

it contains significant changes to the earlier revision about the components required to

be in the Harris COLA.  The new contention was submitted in a timely manner, as soon

as it became apparent to NC WARN that Revision 17 would be significantly different

from Revision 16.3  

Progress Energy argues in its Response Opposing the NC WARN Motion, page

3, that an Intervenor, such as NC WARN, submitting a new contention also is required

to address “the factors for nontimely filings pursuant to 10 C.F.R. § 2.309(c).”  The

criteria in (c)(1) for nontimely filings are:  

(i) Good cause, if any, for the failure to file on time;

(ii) The nature of the requestor's/petitioner's right under the Act to be
made a party to the proceeding;
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(iii) The nature and extent of the requestor's/petitioner's property, financial
or other interest in the proceeding;

(iv) The possible effect of any order that may be entered in the proceeding
on the requestor's/petitioner's interest;

(v) The availability of other means whereby the requestor's/petitioner's
interest will be protected;

(vi) The extent to which the requestor's/petitioner's interests will be
represented by existing parties;

(vii) The extent to which the requestor's/petitioner's participation will
broaden the issues or delay the proceeding; and

(viii) The extent to which the requestor's/petitioner's participation may
reasonably be expected to assist in developing a sound record.

NC WARN disagrees that it has the obligation to address these criteria because it has

already addressed these criteria in its initial Petition to Intervene, adopted by reference

in the NC WARN Motion.

Although the § 2.309(c) criteria were not addressed explicitly in the NC WARN

Motion, these criteria are clearly met, as follows:

(i)  The 10 C.F.R. § 2.309(f)(1) criteria addressed in the NC WARN Motion and

discussed briefly above provide good cause for the failure to file Contention TC-7 within

the 60-day window that the original Petition for Intervention was required to be filed.  

(ii) NC WARN is already a party to the proceeding through the determination by

the Atomic Safety and Licensing Board (”ASLB”) in its Memorandum and Order (Ruling

on Standing and Contention Admissibility), LBP-08-21.  

(iii) NC WARN has already demonstrated the interests of its membership though

affidavits of its members in its Petition to Intervene.  Standing was uncontested by the

other parties and acknowledged by the ASLB in LBP-08-21.



4  As a member of the AP1000 Oversight Group, NC WARN was able to raise in part the issues
addressed by Contention TC-7, i.e., the  deficiencies in the Harris COLA through the nonfinalized designs
of the AP1000 reactors, in that Group’s response in support of the Texans for Sensible Energy Policy’s
Petition to stop the proceeding because of the unlawfulness and unfairness of the licensing process. 
Exelon Nuclear Texas Holdings, LLC (Victoria County Station, Units 1 and 2), Docket Nos. 52-031 and
032-COL.  This matter is presently before the Commission.  
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(iv) Contrary to Progress Energy’s statement, neither of the opposing parties nor

the ASLB should need to “speculate as to where NC WARN perceives its interests lay.” 

Progress Energy Response, at page 10.  NC WARN has already demonstrated that a

ruling on its original Petition for Intervention and hearing on its admitted contentions

would be beneficial to the health and safety interests of its members.  NC WARN’s

position against the licensing of the proposed Harris reactors has been clear throughout

this proceeding.  Its specific position on the need to have final design and operational

procedures prior to review of the Harris COLA has been repeated in various motions

and petitions, and directly stated in Contentions TC-1 and TC-7.  

(v)  Besides the current licensing proceeding, NC WARN does not have the

opportunity to submit contentions about the deficiencies in the Harris COLA in other

proceedings.4  Progress Energy’s argument that NC WARN has to prove that the

initiation of a rulemaking proceeding would rectify NC WARN’s concerns leads to an

absurd conclusion; up to a point, rules can be promulgated to change the rights and

responsibilities of any party.  This is just not a viable alternative. Why should affected

persons petition to intervene and go through the licensing proceedings when the rules

can be simply changed to accommodate them?   Additionally, if potential intervenors

raised specific allegations such as the ones presented herein, it is likely that applicants,

such as Progress Energy, would then maintain that the issue should have been a
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contention in the licensing proceeding.  

(vi) It is clear that the interests of NC WARN’s members will not be represented

by existing parties, Progress Energy and the NRC Staff.

(vii) The admission of Contention TC-7 will have absolutely no delay on the

present proceeding given the lack of a timetable for review and certification of the

AP1000 DCD Revision 17.  The ASLB, again following the Commission’s directive in

CLI-08-15, referred the earlier admitted Contention TC-1 to the NRC Staff for

consideration as part of the AP1000 certification docket, and may be expected to do the

same with Contention TC-7.  It will not be these contentions that are the cause of the

expected delays in the AP1000 certification process or review of the Harris COLA.    

(viii) As stated in Contention TC-7, the Harris COLA has glaring deficiencies as it

adopts by reference DCD Revision 16 which is no longer valid, and in Revision 17, there

are a significant number of serious and unresolved safety issues with the AP1000

reactors proposed for Harris that have not been resolved. 

 

THEREFORE, NC WARN prays that the ASLB grants NC WARN’s to allow it to file the

new contention, Contention TC-7.  
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Respectfully submitted this the 28th day of November 2008.  

_______/s/jr___________________
John D. Runkle
Attorney at Law
Post Office Box 3793
Chapel Hill, N.C.  27515-3793
919-942-0600

jrunkle@pricecreek.com
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CERTIFICATE OF SERVICE

I hereby certify that copies of this REPLY BY NC WARN TO RESPONSES BY PROGRESS
AND ANSWER BY NRC STAFF IN OPPOSITION TO NC WARN'S MOTION FOR LEAVE TO
FILE A NEW CONTENTION was served on the following via email and via the EIE system:

Office of the Secretary
Office of the Secretary
ATTN: Docketing and Service
Mail Stop 0-16C1
US Nuclear Regulatory Commission
Washington, DC 20555-0001

hearingdocket@nrc.gov 

Dr. Paul B. Abramson, Chairman
Dr. Michael F. Kennedy
Dr. William E Kastenberg
Atomic Safety & Licensing Board
Mail Stop – T-3 F23
US Nuclear Regulatory Commission
Washington, DC 20555-0001

paul.abramson@nrc.gov
michael.kennedy@nrc.gov
william.kastenberg@nrc.gov

Sara E. Brock
Adam S. Gendelman
Office of the General Counsel
Mail Stop O-15 D21
US Nuclear Regulatory Commission
Washington, DC 20555-0001 

sara.brock@nrc.gov 
adam.gendelman@nrc.gov

Manny Comar
Site Safety Project Manager
US Nuclear Regulatory Commission
Washington, DC 20555-0001

manny.comar@nrc.gov 

John H. O’Neill, Jr
Pillsbury Winthrop Shaw Pittman LLP
2300 N Street, NW
Washington, DC 20037

John.O'Neill@Pillsburylaw.com

David T. Conley
Associate General Counsel 
Legal Department
Progress Energy Service Company LLC
411 Fayetteville Street, PEB 17
Raleigh, NC  27602-1551

dave.conley@pgnmail.com

Diane Curran
Harmon, Curran Spielberg & Eisenberg LLP
1726 M Street NW, Suite 600
Washington, D.C. 20036

dcurran@harmoncurran.com

Louis S. Watson, Jr.
N.C. Utilities Commission
4325 Mail Service Center
Raleigh, NC  27699-4325
     swatson@ncmail.net

Florence P. Belser
S.C. Office of Regulatory Staff
1441 Main Street, Suite 300
Columbia, SC 29201

fbelser@regstaff.sc.gov

This is the 28th day of November 2008.

______________/s/jr_____________
John D. Runkle, Attorney at Law


