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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

 
  
       ) 
In the Matter of      ) 
       ) Docket Nos. 52-014 and 52-015 
TENNESSEE VALLEY AUTHORITY  ) 
       ) November 26, 2008 
(Bellefonte Nuclear Power Plant,    ) 
Units 3 and 4)      ) 
 ) 

 
APPLICANT’S ANSWER TO INTERVENORS’ REQUEST  

 
I. INTRODUCTION 

 Pursuant to 10 C.F.R. § 2.323(c), the Tennessee Valley Authority (“TVA”), applicant in 

the above-captioned proceeding, files this Answer to the November 18, 2008 “Intervenors’ 

Request” (“Request”).  The Joint Intervenors request that the Atomic Safety and Licensing Board 

(“Board”) “consider the legal and factual issues regarding the pending design certification 

rulemaking for the Westinghouse AP-1000 reactors and its impact on the extant proceeding.”1  

For the reasons set forth below, the Request should be denied because it ignores NRC procedural 

requirements, is irrelevant to any admitted contention in the Bellefonte COL proceeding, and 

contradicts applicable precedent. 

II. DISCUSSION 

A. The Request Ignores NRC Procedural Requirements 

 The Request should be summarily dismissed because it does not satisfy the NRC’s 

procedural requirements.   

                                                 
1  Request at 1. 
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 According to 10 C.F.R. § 2.323(a), a motion must be filed within 10 days “after the 

occurrence or circumstance from which the motion arises.”  In contrast, the Request objects to 

the fact that the combined license (“COL”) application for Bellefonte Units 3 and 4, which was 

submitted to the NRC on October 30, 2007, references the application for the amendment of the 

AP1000 design certification.  Thus, the Request is untimely and should be dismissed.2   

 Additionally, if Joint Intervenors now dispute an issue in this proceeding related to the 

Bellefonte COL application, then they must submit a late-filed contention.3  Under the present 

circumstances, such a late-filed contention would be untimely, because it would not “be filed 

within thirty days of the event that provides the triggering basis for submitting a new or amended 

contention.”4  The Bellefonte COL application has referenced the application for the AP1000 

design certification amendment since its submission to the NRC on October 30, 2007.  

Therefore, any contention disputing reference to the application for the AP1000 design 

certification amendment should have been submitted in Joint Intervenors’ initial petition to 

intervene.5   

 Furthermore, the Request does not actually seek any action from the Board.  Instead, the 

Joint Intervenors merely request the Board to “consider” the AP1000 design certification 

rulemaking.6  Therefore, the Board need not issue any ruling on the substance of the Request, but 

                                                 
2  Joint Intervenors reference a petition that was filed in a separate proceeding (Id. at 2); however, the petition 

was submitted more than 10 days before the Request.  Additionally, Joint Intervenors did not satisfy 10 C.F.R. 
§ 2.323(b), which requires “a sincere effort to contact other parties in the proceeding and resolve the issue(s) 
raised in the motion.”  Joint Intervenors have not contacted TVA; therefore, as stated in § 2.323(b), the 
Request “must be rejected.” 

3  See 10 C.F.R. §§ 2.309(c) and (f)(2). 
4  Memorandum and Order (Prehearing Conference and Status of General Schedule), at 3 (Nov. 10, 2008); see 

also Memorandum and Order (Initial Prehearing Order), at 6 n.4 (June 18, 2008). 
5  Even if the Request were treated as a late-filed contention, it is inadmissible.  The Request does not address or 

satisfy any of the requirements set forth in 10 C.F.R. § 2.309(f)(1) for admissible contentions.   
6  Request at 1. 
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could simply reject it for failure to satisfy 10 C.F.R. § 2.323(b), which requires that a motion 

”state with particularity the grounds and the relief sought.”  

B. The Request Is Unrelated to Any Admitted Contention 

 As noted above, the Joint Intervenors request that the Board “consider the legal and 

factual issues regarding the pending design certification rulemaking for the Westinghouse AP-

1000 reactors and its impact on the extant proceeding.”7  That request does not pertain to any of 

the contentions that have been admitted in this proceeding.  Three of the admitted contentions—

NEPA-B (aquatic impacts), NEPA-G (low level radioactive waste), and NEPA-N (costs)—

address environmental issues unrelated to the specific issues addressed in the application for the 

AP1000 design certification amendment.  The remaining admitted contention, FSAR-D (low 

level radioactive waste), does not pertain to the design of the AP1000 but instead to TVA’s plans 

for storing and disposing of low level radioactive waste if a disposal facility is not available.8  

Because the design certification amendment is unrelated to the admitted contentions, there is no 

reason for the Board to “consider” the status of the design certification amendment in resolving 

the contentions.  As a result, Intervenors’ Request should be dismissed because it is irrelevant to 

the matters that the Board must consider in this proceeding. 

                                                 
7  Id. 
8  The Request provides unsupported claims that certain issues are unresolved for the AP1000 design, including 

“containment, control room set up, seismic qualifications, fire areas, heat removal, human factors engineering 
design, plant personnel requirements, operator decisionmaking, alarms and piping, adverse weather conditions, 
radiation protection measures, technical specifications for valves and piping, accident analyses and aircraft 
impact.”  Request at 2.  Even assuming these issues actually are unresolved, they are unrelated to Contention 
FSAR-D.  Additionally, Joint Intervenors fail to identify what technical information is missing, why the 
information is required, and what impact the alleged unresolved issues have on this COL proceeding. 
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C. The Request Contradicts NRC Regulations, Commission Policy, and 
Commission Precedent 

 Even if the Board were to consider the Request on its merits, the Request should be 

denied because it is legally baseless and inconsistent with NRC regulations, Commission policy, 

and Commission precedent.   

 NRC regulations in 10 C.F.R. § 52.55(c) state that “[a]n applicant for . . . a combined 

license may, at its own risk, reference in its application a design for which a design certification 

application has been docketed but not granted.”  The Request is inconsistent with this regulation 

and essentially constitutes an attack on the NRC regulations, which is impermissible pursuant to 

10 C.F.R. § 2.335.   

 Additionally, the Commission’s recent policy statement on new reactor proceedings 

explicitly allows licensing boards to conduct hearings on COL applications that reference design 

certification applications.9  Specifically, the policy statement states that “[a] licensing board 

considering a COL application referencing a design certification application might conclude the 

proceeding and determine that the COL application is otherwise acceptable before the design 

certification rule becomes final.”10  Therefore, the Request should be denied because it is 

inconsistent with the Commission’s policy.11 

 Finally, in the Shearon Harris COL proceeding, the Commission rejected arguments 

similar to those raised in the Request.  In that decision, the Commission rejected a motion to 

                                                 
9  See Conduct of New Reactor Licensing Proceedings; Final Policy Statement, 73 Fed. Reg. 20,963, 20,972-973 

(Apr. 17, 2008).  In responding to public comments on a draft of the Policy Statement, the Commission stated 
that the discussion of design certification applications also encompassed an application for an amendment to a 
design certification.  Id. at 20,966. 

10  Id. at 20,973. 
11  See, e.g., Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB-819, 22 NRC 681, 

695 (1985) (stating that a Commission policy statement “precluded” litigation of a contention and “dictates” 
the board’s ruling); Mississippi Power & Light Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB-704, 
16 NRC 1725, 1732 n.9 (1982) (“A Commission policy statement is, of course, binding on its adjudicatory 
boards.”). 
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suspend an already-issued hearing notice until the NRC staff completed its review of the pending 

AP1000 design certification amendment application.12  The Commission stated: 

A specific provision of Part 52, however, allows applicants to 
reference a certified design that has been docketed but not 
approved, and Petitioners may not challenge Commission 
regulations in licensing proceedings.  Thus, although the 
Commission anticipated that applicants would first seek to have 
designs certified before submitting COLs which reference those 
designs, the NRC’s regulations, nonetheless, allow an applicant – 
at its own risk – to submit a COL application that does not 
reference a certified design.13 
 

Consistent with the Commission’s decision in Shearon Harris, the Request should be rejected.14 

III. CONCLUSION 

 In summary, the Request is procedurally defective, does not relate to the admitted 

contentions, and is inconsistent with the Commission’s regulations, policy, and precedent.  

Therefore, the Request should be rejected. 

Respectfully submitted, 
 
Signed (electronically) by Steven P. Frantz 

Edward J. Vigluicci 
Scott A. Vance 
Tennessee Valley Authority 
400 W. Summit Hill Drive, WT 6A-K 
Knoxville, TN 37902 
Phone:  865-632-7317 
E-mail:  ejvigluicci@tva.com 

Counsel for TVA 
 

Steven P. Frantz 
Stephen J. Burdick 
Morgan, Lewis & Bockius LLP 
1111 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004 
Phone:  202-739-3000 
E-mail:  sfrantz@morganlewis.com 

Co-Counsel for TVA 
 

                                                 
12  Progress Energy Carolinas, Inc. (Shearon Harris Nuclear Power Plant, Units 2 and 3), CLI-08-15, 68 NRC __, 

slip op. at 1-2 (July 23, 2008). 
13  Id. at 3. 
14  See also Duke Energy Carolinas, LLC (Combined License Application for William States Lee III Nuclear 

Station, Units 1 & 2), LBP-08-17, 68 NRC __, slip op. at 10-11 (Sept. 22, 2008) (“The procedure that [the 
applicant] has followed here—referencing a reactor design for which a design certification application has 
been docketed but not yet granted—is expressly authorized by the Commission’s regulations.”). 
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