
UNITED STATES NUCLEAR REGULATORY COMMISSION 
BEFORE THE COMMISSION 

__________________________________________ 
       ) 
In the Matter of      ) 
       ) Docket Nos. 52-031 COL 
Exelon Nuclear Texas Holdings, L.L.C.  )           52-032 COL  
       ) 
(Victoria County Station, Units 1 and 2)  ) 
__________________________________________) 

 
TEXANS FOR A SOUND ENERGY POLICY’S REPLY TO EXELON’S 

AND NRC STAFF’S OPPOSITION TO PETITION TO HOLD HEARING NOTICE  
FOR VICTORIA COMBINED LICENSE APPLICATION IN ABEYANCE  

  
I. INTRODUCTION  

  Texans for a Sound Energy Policy (“TSEP”) hereby replies to the oppositions by Exelon 

Corporation and the Staff of the U.S. Nuclear Regulatory Commission (“NRC” or 

“Commission”) to TSEP’s Petition to Hold Docketing Decision and/or Hearing Notice for 

Victoria Combined License Application in Abeyance Pending Completion of Rulemaking on 

Design Certification for Economically Simplified Boiling Water Reactor (November 3, 2008) 

(“TSEP Petition”).1  Exelon and the Staff fail to successfully defend the lawfulness, under the 

NRC’s Part 52 regulatory scheme, of the Staff’s proposal to conduct an adjudication on the 

Victoria combined construction permit and operating license application (“COLA”) 

simultaneously with a rulemaking regarding the proposed certification of the Economic 

Simplified Boiling Water Reactor (“ESBWR”) design.   

                                                 
 1   Answer of Exelon Opposing Petition to Hold Hearing Notice for Victoria County 
Station in Abeyance (November 18, 2008) (“Exelon Answer”); Answer to Texans for a Sound 
Energy Policy’s Petition to Hold Docketing Decision and/or Hearing Notice for Victoria 
Combined License Application in Abeyance Pending Completion of Rulemaking on Design 
Certification for Economically Simplified Boiling Water Reactor (November 18, 2008) (“NRC 
Staff Answer”).    



 2

 In addition, Exelon’s own actions resoundingly demonstrate the practical fallacy of 

commencing the COLA adjudication before the underlying design has been certified.  On 

November 24, 2008, Exelon issued a press release announcing that it is not committed to the 

ESBWR design, and that since August 2008, it has been negotiating with other reactor 

manufacturers for an alternative design for the proposed Victoria plant.  See Exelon Press 

Release (November 24, 2008), available at 

http://www.exeloncorp.com/aboutus/news/pressrelease/powergen/Exelon+Nuclear+Expects+to+

Designate+Alternate+Technology+for+Texas+Project.htm (also attached as Reply Attachment 

1).  According to the press release, “Exelon is considering reactor technologies that have more 

mature designs, more certain cost structures and better availability of information than the 

ESBWR.”  Exelon cites the immaturity of the ESBWR design as an obstacle to obtaining federal 

loan guarantees that it deems essential to go forward with the Victoria project.  Id.  A Reuters 

news article, published on November 24, 2008, further reports that GE-Hitachi “is talking to 

Exelon about the GE-Hitachi Advanced Boiling Water Reactor design, which already holds NRC 

certification.”  Eileen O’Grady, “Exelon Seeks New Nuclear Design for Texas Project,” 

available at http://www.reuters.com/article/americasDealsNews/idUSTRE4AN8EW20081124 

(also appended to this Reply as Attachment 2).  Had the NRC commenced an adjudication 

shortly after the Victoria COLA was docketed on October 30, TSEP would now be spending 

significant resources preparing contentions that may well prove to be completely irrelevant if the 

underlying design of the proposed plant changes.  The Part 52 regulations were expressly 

designed to avoid such an absurd and burdensome result, by encouraging the certification of 

standard designs before the commencement of COLA adjudications.       

 Therefore the Commission should grant TSEP’s Petition.    
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II. ARGUMENT 

 Exelon and the Staff argue that TSEP’s Petition makes an impermissible attack on NRC 

regulations 10 C.F.R. §§ 2.104(a), 52.55(c), and 52.85.  Exelon Response at 5, NRC Staff 

Answer at 10.  According to Exelon, these three regulations “do not restrict the NRC from 

issuing a hearing notice for a COLA even if NRC has yet to issue a final DCR [Design 

Certification Rule].”  Id.  There is no dispute that the NRC’s regulations allow it to issue a 

hearing notice on a COLA that incorporates an un-certified design.  But the Part 52 regulations 

also require that the un-certified design must be offered for adjudication as a part of the 

individual COLA.  See TSEP Petition at 20-22, citing 10 C.F.R. §§ 52.79, 52.85.  If, in the 

alternative, the NRC wishes to certify the design in a rulemaking proceeding, then the Part 52 

regulatory scheme requires the NRC to complete the rulemaking before it conducts an 

adjudication on the COLA.  Id.  NRC regulation 10 C.F.R. § 2.104(a) is therefore consistent with 

the Part 52 regulatory scheme because it allows the NRC to delay issuing a notice of hearing 

until it is “practicable.”  Id.  If the NRC includes the design certification application within the 

scope of the COLA adjudication, it is practicable to post a hearing notice immediately after the 

docketing of the COLA; but if the COL applicant seeks to rely on a design that will be certified 

in the future, then the only “practicable” course of action under the Part 52 regulations is to delay 

issuance of a hearing notice until after the design certification rulemaking is complete.2   

                                                 
 2   Exelon also asserts that TSEP’s Petition is untimely under 10 C.F.R. § 2.323(a), 
because it was not submitted with ten days after Exelon filed its COLA.  Exelon Answer at 3.  
The argument is completely without merit.  TSEP’s Petition is either timely or early with respect 
to the two “circumstances” giving rise to the Petition:  the Petition was filed within two business 
days after the docketing of the Victoria COLA on October 30, 2008; and at least two months 
before the expected date of the NRC’s issuance of a hearing notice in early February 2009.  As 
Exelon has effectively conceded, the filing if the COLA is not the circumstance giving rise to the 
Petition, because 10 C.F.R. § 52.55(c) allows Exelon to submit a COLA that references an 
uncertified standard design application.  Exelon Answer at 4.  The critical question raised by 
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    Similarly, Exelon argues that Section 52.55(c) “has meaning only if it is interpreted as 

authorization for the NRC to process (including holding hearings on) a COLA that references a 

design certification application,” and therefore the NRC would not be justified in holding the 

hearing notice in abeyance.  Exelon Answer at 5.3   TSEP and Exelon do not disagree on the 

question of whether § 52.55(c) allows Exelon to submit an un-certified standard design as part of 

a COLA; there is no doubt that it does.  But Exelon overlooks the fact that the Part 52 regulations 

contemplate that if a COL applicant references an un-certified standard design application, that 

application must be subject to an adjudication along with the rest of the COLA.  The only 

exception permitted by the regulations would be to delay the COLA adjudication pending 

completion of the design certification rulemaking.  See TSEP Petition at 20-22.4  What the Part 

52 regulations do not contemplate or permit is for the NRC to commence an adjudication on the 

COLA and at the same time withdraw an entire category of issues from the scope of the 

adjudication on the ground that they are about to become the subject of a rulemaking. 

 Both Exelon and the Staff contend that the 2008 Policy Statement legitimately relies on 

the NRC’s longstanding practice of withdrawing, from the scope of adjudications, issues that are 

or are about to become the subject of a rulemaking.  Exelon Answer at 6 (citing Final Policy 

Statement, Conduct of New Reactor Licensing Proceedings, 73 Fed. Reg. 20,963, 20,973 (April 

                                                                                                                                                             
TSEP’s Petition is how NRC regulations require the NRC to handle a COLA that does not 
reference a certified standard design.    
 3   As Exelon points out, § 52.55(c) was promulgated in 1989.  Exelon Answer at 5-6 
n.14.  Thus, it is clear that from the beginning the Commission intended to discourage the filing 
of COL applications that cross-referenced un-certified standard designs.   
 4   Thus, Exelon misconstrues TSEP’s position in stating that “TSEP appears to be 
claiming that 10 C.F.R. § 52.55(c) allows a COLA to reference a design certification application, 
but does not allow the NRC to docket or conduct hearings on the application.”  Exelon Answer at 
5.  As explained in TSEP’s Petition at 8-10, § 52.555(c) does allow the NRC to docket and 
conduct a hearing on the application.  In fact, the Part 52 regulatory scheme requires the scope of 
the adjudication to include both the COLA and the certified design application, unless the NRC 
certifies the design in a rulemaking conducted before the COLA adjudication.   
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17, 2008)); Exelon Answer at 12-14, NRC Staff Answer at 3-6.  But Exelon and the Staff ignore 

the fact that the Commission has already made a determination regarding the relationship 

between rulemakings and adjudications in new power plant licensing cases.  In 1988-89, in the 

rulemaking establishing the Part 52 regulatory schemes, the Commission specifically decided 

that in order to “enhance the safety and reliability of nuclear plants” and “enhance public 

participation in the licensing process while reducing the complexity and uncertainty of that 

process,” standard design certification rulemakings should take place before the adjudication of 

individual COLAs that relied on those standard designs; and that for any COLA that referenced 

an un-certified standard design (including standard designs that were approved but not certified 

by the NRC), the standard design would be subject to an adjudication along with the COLA.  

Proposed Rule, Early Site Permits; Standard Design Certifications; and Combined Licenses for 

Nuclear Power Reactors, 53 Fed. Reg. 32,060, 32,061 (August 23, 1988).  See also TSEP 

Petition at 6-9.  The Commission is not entitled to use a non-binding policy statement to alter its 

previously established regulations.  Limerick Ecology Action v. NRC, 869 F.2d 719, 735 (3rd Cir. 

1989).5   

 Moreover, contrary to Exelon’s argument at 6 n.15, the fact that the Policy Statement was 

published for comment does not give it the effect of a binding substantive rule.  Limerick 

Ecology Action, 869 F.2d at 735 (holding that even where a policy statement had been issued in 

proposed form for public comment, the Commission must be held to its characterization of its 

action as a policy rather than a substantive rule).   By using the term “policy statement” and 

                                                 
 5   Exelon repeatedly cites the 2008 Policy Statement as binding precedent.  See, e.g., 
Exelon Answer at 4, 16.  Exelon also cites the Shearon Harris case (Progress Energy Carolinas, 
Inc. (Shearon Harris Nuclear Power Plant, Units 2 & 3), CLI-08-15, 68 NRC __ (July 23, 2008)), 
which applied the 2008 Policy Statement, as if it were binding precedent.  Id.  But the Policy 
Statement is not binding; and therefore the Shearon Harris decision – which merely applies the 
Policy Statement – cannot be treated as binding precedent.     
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stating that its intent was to provide “guidance” (Proposed Policy Statement, 73 Fed. Reg. 

32,139, 32,140 (June 11, 2007)), and by making no claim to change the Part 2 regulations, the 

Commission conclusively signaled its intent that the 2008 Policy Statement should be treated as 

a policy rather than a binding rule.6   

 Exelon also argues that “there is no basis for TSEP’s claim that the hearing notice will 

not offer a hearing on all issues material to the granting of a COL.”  Exelon Answer at 15.  

According to Exelon, TSEP will have an opportunity to formulate contentions on the 

Economically Simplified Boiling Water Reactor (“ESBWR”) standard design certification 

application on which Exelon’s COLA relies.  Id.  But as Exelon admits, contentions regarding 

the ESBWR design will be referred to a separate rulemaking, where the Commission expects to 

resolve them.  Exelon Answer at 16.   

 Exelon is also incorrect in arguing that the NRC’s proposal to remove ESBWR design-

related issues from the adjudication on the Victoria COLA for resolution in a parallel rulemaking 

is lawful because the Commission is generally entitled to choose between adjudications and 

rulemaking for the resolution of licensing issues.  Exelon Answer at 13-15, citing Union of 

Concerned Scientists v. NRC, 499 F.2d 1069, 1080 (D.C. Cir. 1974); Massachusetts v. NRC, 522 

F.3d 115, 127-130 (1st Cir. 2008).  As discussed above, the 1989 rule applied that principle in a 

                                                 
 6   Nor can the Commission treat its regulatory scheme for the conduct of hearings on 
COLAs and standard design certification applications as entirely procedural regulations that are 
exempt from the notice and comment requirements of the Administrative Procedure Act.  The 
requirement that standard design certification applications referenced in COLAs must be subject 
to adjudication unless they have been previously certified the Part 52 regulatory scheme has the 
substantive purpose of “enhanc[ing] the safety and reliability of nuclear plants” and “enhanc[ing] 
public participation in the licensing process while reducing the complexity and uncertainty of 
that process.”  Proposed Rule, 53 Fed. Reg. at 32,061.  Therefore the Commission may not 
change it without publishing public notice of its intent to change the regulations.  JEM 
Broadcasting Inc. v. FCC, 22 F.3d 320, 327 (D.C. Cir. 1994) (finding that notice and opportunity 
to comment on change in procedural regulations may be required where substantive effects of the 
changed rule are “sufficiently grave”).    
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way that was designed to enhance the safety of new nuclear plants and the efficiency of licensing 

proceedings, by requiring that resolution of licensing issues with respect to standard designs 

should be conducted by rulemaking, before the commencement of hearings on individual 

COLAs; or in the alternative, that litigation of un-certified standard designs must proceed on a 

case-by-case basis through adjudication.  Having made that safety-based choice regarding the 

relationship of rulemakings and adjudications in the Part 52 rulemaking, the Commission could 

not change it in a subsequent policy statement.   

 Finally, Exelon and the Staff assert that TSEP’ claims regarding the unfairness and 

inefficiency of issuing a hearing notice before completion of the ESBWR design certification 

rulemaking are speculative and “nothing more than an objection to the longstanding requirement 

that petitioners propose contentions based on the license application at the commencement of the 

NRC staff review rather than after completion of the staff review.”  Exelon Answer at 16, NRC 

Staff Answer at 2, 8.  But as discussed above at pages 4-5, it was the Commission itself which 

determined, in the 1988-89 Part 52 rulemaking, that for standard design applications, the Staff 

review and rulemaking process should be completed before a standard design was relied on in a 

COLA; otherwise the standardized design application should be treated as an individual license 

application.   

 Exelon’s own recent actions also fatally undermine its argument.  As discussed above at 

page 2, since August 2008, Exelon has been investigating alternatives to the ESBWR design, and 

may substitute a different design in the Victoria COLA.  In the event of that substitution, many if 

not most contentions prepared by TSEP regarding the Victoria COLA will turn out to have been 

a significant waste of time and resources.  This is precisely the type of wastefulness and 

inefficiency the Commission intended to avoid in promulgating the Part 52 regulatory scheme.   
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A recent letter by the Advisory Committee on Reactor Safeguards (“ACRS”) also shows that the 

ESBWR design has numerous unresolved issues whose resolution may significantly affect the 

ultimate ESBWR design, thereby leading to changes in the Victoria COLA.  See letter from 

William J. Shack, ACRS Chairman, to R.W. Borchardt, NRC Executive Director for Operations 

(October 29, 2008) (Reply Attachment 3).  The Shack letter raises a number of concerns about 

the incompleteness and inadequacy of the ESBWR design certification application, including 

failure to adequately document the purported correction of “logic errors” and modeling “errors 

and omissions” in the probabilistic risk assessment (“PRA”) (id. at 2), unsupported “simplifying 

assumptions” in the PRA (id.), lack of justification for certain PRA assumptions due to the 

incompleteness of the ESBWR design and the inclusion of “new equipment for which there is no 

operational experience (id. at 3), possible failure to consider the full range of thermal-hydraulic 

uncertainties in sensitive studies (id.), lack of a technical basis for failure probability estimates 

(id.), and lack of sufficient information about the Basemat-internal Melt Arrest and Coolability 

(BiMAC) device.  Id. at 4.   TSEP should not be required to expend its resources on contentions 

regarding the Victoria COLA when these underlying design issues have yet to be resolved.   
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III. CONCLUSION 

 For the foregoing reasons, the Commission should grant TSEP’s Petition and hold the 

Victoria COLA in abeyance pending the completion of the rulemaking on the application for 

certification of the ESBWR standard design.   

 Respectfully submitted,  

 
Diane Curran 
Harmon, Curran, Spielberg, & Eisenberg, L.L.P. 
1726 M Street N.W., Suite 600 
Washington, D.C.  20036 
202/328-3500 
FAX 202/328-6918 
dcurran@harmoncurran.com 
 

 
James Blackburn, Jr.  
Blackburn Carter, P.C.   
4709 Austin St.  
Houston, Texas  77004 
713/524-1012  
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jbb@blackburncarter.com  
 
November 25, 2008 
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CERTIFICATE OF SERVICE 
 

 I certify that on November 25, 2008, I submitted the foregoing TSEP’s Reply to Exelon’s 
and NRC Staff’s Oppositions to Petition to Hold Hearing Notice in Abeyance and a motion 
for leave to file the same, by posting them on the NRC’s Electronic Information Exchange 
system.  It is my understanding, based on a conversation with Emile Julian of the NRC 
Secretary’s Office, that the following individual or entities were served as a result:  
 

Steven P. Frantz, Esq.   
Morgan, Lewis & Bockius, LLP 
1111 Pennsylvania Ave. N.W. 
Washington, D.C.  20004 
 

Office of the Secretary 
Rulemakings and Adjudications Staff 
U.S. Nuclear Regulatory Commission 
Washington, D.C.  20555 
 

Kathryn Winsberg, Esq. 
Office of the General Counsel 
U.S. Nuclear Regulatory Commission 
Washington, D.C.  20555 
 

NRC Commissioners 
c/o Office of the Secretary 
Rulemakings and Adjudications Staff 
U.S. Nuclear Regulatory Commission 
Washington, D.C.  20555 
 

 
 
 
/s/______________ 
Diane Curran 


