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NRC STAFF ANSWER TO “MOTION BY NC WARN TO ALLOW NEW CONTENTION”

INTRODUCTION

Pursuant to Title 10, Code of Federal Regulations (10 C.F.R.), Section 2.323(c) and the
Atomic Safety and Licensing Board’s November 19, 2008 scheduling order, the staff of the
Nuclear Regulatory Commission (Staff) hereby answers the “Motion by NC WARN to Allow New
Contention” (Motion), filed by the North Carolina Waste Awareness and Reduction Network (NC
WARN or Intervenor) on November 13, 2008. Pursuant to the Licensing Board’s order, this
answer discusses the Motion in light of the Commission’s late-filed contention requirements,
and whether the Motion should be directed to rulemaking pursuant to the Board’s order in
Progress Energy Carolinas, Inc. (Shearon Harris, Units 2 and 3) 68 NRC __ (slip op.)
LBP-08-21 (October 30, 2008). This answer does not address the Motion’s compliance with the
substantive contention requirements found in 10 C.F.R. § 2.309(f)(1). For the reasons set forth
below, the Staff opposes the Motion.

BACKGROUND

Progress Energy Carolinas, Inc. (PEC or Applicant) submitted an application dated
February 18, 2008, for a combined license to construct and operate two Westinghouse
Advanced Passive 1000 (AP1000) nuclear power reactors (Harris COLA), Units 2 and 3, at the

Shearon Harris site in Wake County, North Carolina. On June 4, 2008, a Notice of Hearing and
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Opportunity to Petition to Intervene for the Harris COLA was published in the Federal Register.
See “Progress Energy Carolinas, Inc.; Notice of Hearing and Opportunity to Petition for Leave to
Intervene and Order Imposing Procedures for Access to Sensitive Unclassified Non-Safeguards
Information and Safeguards Information for Contention Preparation on a Combined License for
the Shearon Harris Units 2 and 3,” 73 Fed. Reg. 31,899 (June 4, 2008).

On June 24, 2008, NC WARN filed a “Motion to Immediately Suspend Hearing Notice
and Request for Expedited Consideration” (Motion to Suspend), which the Commission denied
on July 23, 2008. See Progress Energy Carolinas, Inc. (Shearon Harris, Units 2 and 3),

68 NRC __ (slip op.) CLI-08-15 (July 23, 2008). On August 4, 2008, NC WARN served a
“Petition for Leave to Intervene and Request for Hearing” (Petition) via electronic mail (e-mail)
and U.S. mail. On August 6, 2008, the Petition was filed via the Commission’s E-Filing system.
Contained within the Petition was a request that the Commission reconsider its denial of the
Intervenor’s (then Petitioner’s) motion to suspend. That request was denied on September 11,
2008. See Progress Energy Carolinas, Inc. (Shearon Harris, Units 2 and 3), unpublished order
(September 11, 2008) (Agencywide Documents Access and Management System (ADAMS)
Accession No. ML0825506200).

The Staff filed an answer to the Petition on August 29, 2008, as did the Applicant. NC
WARN filed a reply on September 5, 2008. There was no prehearing conference on the
admissibility of the Petition. The Atomic Safety and Licensing Board (Board) issued a
Memorandum and Order (Ruling on Standing and Contention Admissibility), LBP-08-21, on
October 30, 2008, admitting contention “TC-1,” but holding it in abeyance pending the Staff's
review of the AP1000 design certification amendment. See LBP-08-21 at 8-9. On November
10, 2008, both the Staff and the Applicant appealed the Board’s admission of contention TC-1.
Those appeals are currently pending before the Commission. The Intervenor filed the current
Motion on November 13, 2008, seeking admission of a late-filed contention concerning Staff

review of the docketed, but uncertified AP1000 design certification amendment.
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DISCUSSION

A. Legal Standards for Admission of Late-Filed Contentions

Under Commission regulations, a late-filed contention may be admitted only upon the
presiding officer's determination, inter alia, that the contention should be admitted after
balancing the eight factors listed in 10 C.F.R. § 2.309(c), all of which must be addressed in the
petitioner’s filing." A party seeking the admission of a late-filed contention bears the burden of
showing that a balancing of these factors weighs in favor of admittance. See Baltimore Gas &
Elec. Co. (Calvert Cliffs Nuclear Power Plant, Units 1 & 2), CLI-98-25, 48 NRC 325, 347 (1998)
(noting that the Commission has summarily dismissed petitioners who failed to address the
factors for a late-filed petition). The first factor, whether good cause exists for the failure to file

on time, is entitled to the most weight. State of New Jersey (Department of Law and Public

! Section § 2.309(c) provides:

Nontimely requests and/or petitions and contentions will not be
entertained absent a determination by the Commission, the presiding
officer or the Atomic Safety and Licensing Board designated to rule on
the request and/or petition and contentions that the request and/or
petition should be granted and/or the contentions should be admitted
based upon a balancing of the following factors to the extent that they
apply to the particular nontimely filing:

(i) Good cause, if any, for the failure to file on time;

(ii) The nature of the requestor’s/petitioner’s right under the Act to
be made a party to the proceeding;

(i) The nature and extent of the requestor’s/petitioner’s property,

financial or other interest in the proceeding;
(iv) The possible effect of any order that may be entered in
the proceeding on the requestor’s/petitioner’s interest;

(iv) The availability of other means whereby the \
requestor's/petitioner's interest will be protected;
(v) The extent to which the requestor’s/petitioner’s interests will be \

represented by existing parties;

(vi) The extent to which the requestor’s/petitioner’s participation will
broaden the issues or delay the proceeding; and

(viii)  The extent to which the requestor’s/petitioner’s participation may
reasonably be expected to assist in developing a sound record.

(2) The requestor/petitioner shall address the factors in paragraphs
(c)(1)(i) through (c)(1)(viii) of this section in its nontimely filing.

10 C.F.R. 2.309(c).
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Safety), CLI-93-25, 83 NRC 289, 296 (1993). Where no showing of good cause for lateness is
tendered, a petitioner’'s demonstration on the other factors must be particularly strong. Texas
Utils. Elec. Co. (Comanche Peak Steam Electric Station, Units 1 & 2), CLI-92-12,

36 NRC 62, 73 (1992) (quoting Duke Power Co. (Perkins Nuclear Station, Units 1, 2, & 3),
ALAB-431, 6 NRC 460, 462 (1977)).

Commission regulations and the Board’s order additionally provide that a proposed late-
filed contention may be filed only with leave of the presiding officer, and must 1) be based upon
new information that was not previously available, 2) show that the new information is materially
different than what was previously available, and 3) show that the contention was filed timely
once the new information became available. 10 C.F.R. § 2.309(f)(2); see LBP-08-21 at 41.
Failure to comply with any of the contention requirements may be grounds for dismissing a
contention. See Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation),
CLI-99-10, 49 NRC 318, 325 (1999).2

B. Intervenor’'s New Contention

The Intervenor’s late-filed proposed contention reads:

CONTENTION TC-7 (AP1000 Certification Revision 17).

The COLA is incomplete because many of the major safety
components and procedures at proposed Harris reactors are only
conditional at this time and will be for the indefinite future. In its
COLA, Progress Energy has adopted the AP1000 Revision 16
which has not been certified by the NRC and with the filing of
Revision 17 by Westinghouse, Revision 16 will no longer be
reviewed by the NRC Staff. Progress Energy is now required to
resubmit its COLA as a plant-specific design or to adopt Revision
17 by reference and provide a timetable when its safety
components will be certified. The COLA cannot be reviewed at
this time without the full disclosure of all designs and operational
procedures. Either plant-specific design or adoption of AP 1000

% While revised relatively recently (see Final Rule, Changes to Adjudicatory Process, 69 Fed.
Reg. 2182 (Jan. 14, 2004)), § 2.309 incorporates the NRC’s long-standing late-filed contention
requirements. Compare 10 C.F.R. § 2.309(c) and (f)(2) with 10 C.F.R. § 2.714(a)(1)(i)-(v) and (b)(2)
(2004).
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Revision 17 would require changes in Progress Energy’'s

application, the final design and operational procedures.
Motion at 4-5. In support of this contention, the Intervenor argues that Revision 17, like
Revision 16, is incomplete, preventing proper review by both the NRC and the Intervenor. The
contention concludes that the Harris COLA will need to be modified, either in incorporating
Revision 17 to the AP1000 design, or in proceeding as a custom design, and that therefore, “the
COLA does not contain the necessary information on major design and operational
components, nor is there any timetable for when these components may be certified.”
Motion at 8.

C. Staff Response to the Motion

In proposed contention TC-7, NC WARN again contends that critical information
concerning the design and operation of the proposed Harris reactors is lacking. However, this
contention fails to comply with the late-filed contention requirements in 10 C.F.R. §§ 2.309(c)
and (f)(2), and is therefore inadmissible. The Motion should not be referred to the design
certification rulemaking process because the Motion is not an amendment to the asserted
omissions in admitted contention TC-1.

1. Proposed contention TC-7 does not comply with the Commission’s late-filed
contention requirements

The Intervenor does not satisfy the NRC’s late-filed contention requirements, and thus
proposed contention TC-7 is inadmissible. Under 10 C.F.R. § 2.309(c)(2), a requester or
petitioner is required to “address the factors in paragraphs (c)(1)(i) through (c)(1)(viii) of this
section in its nontimely filing;” NC WARN does not reference § 2.309(c) at all in its filing. As to
the requirements of § 2.309(c)(1), the Intervenor has not shown good cause as required by
§ 2.309(c)(1)(i). As also discussed below concerning § 2.309(f)(2), while the Motion purports to
be based upon new information (Revision 17 to the AP1000 design certification amendment

application), the proposed contention only repeats the Intervenor’s concerns about concurrent
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design certification and COLA review, which have already been raised in the Intervenor’s Motion
to Suspend, Petition, and motions to reconsider. Compare Motion at 4-5 with Motion to
Suspend at 5-7; Petition at 7, 13-4; “Motion by NC WARN to Hold the Harris Combined License
Application Adjudication in Abeyance Pending Completion of Rulemaking on the Standard
Design Certification Application of the AP1000 Reactor Design,” (November 13, 2008) at 2.

As the Motion is not based upon new information, there is no good cause for this
untimely filing. As to § 2.309(c)(1)(ii), the Intervenor’s right to be made a party to this
proceeding, while the Board’s decision admitting NC WARN is under appeal, this factor
nevertheless weighs in favor of the Intervenor, as NC WARN has been admitted as a party to
this proceeding. Likewise, factors (iii) and (iv), which go to the late-filer’s standing, weigh in
favor of the Intervenor. Factors (v) and (vi), concerning protection of a late-filer's interest, weigh
in favor of the Intervenor as well, as no other parties have been admitted to this proceeding. As
the proposed late-filed contention does not raise any new issues, factor (vii) too runs in favor of
the Intervenor. Lastly, as to factor (viii), while NC WARN has been admitted as a party, nothing
in the proposed contention would assist in developing a sound record. Because the Intervenor
has not demonstrated good cause, the most important of the § 2.309(c) factors, balancing of the
non-timely filing factors weighs against consideration of the Motion, rendering it inadmissible.
As discussed below, the contention is also inadmissible because it fails to satisfy
10 C.F.R. §§ 2.309(f)(2)(i)-(ii).

Revision 17 to the AP1000 design was filed with the Commission on September 22,
2008. However, proposed contention TC-7 is not based upon Revision 17. The Intervenor

concedes that it has not reviewed Revision 17 because it is not yet publicly available.’

® The Staff is currently in the process of preparing Revision 17 of the AP1000 design certification
amendment application for publication on the NRC’s public website. The Staff notes, however, that the
process for a petitioner or intervenor to review sensitive unclassified non-safeguards and safeguards
information was described in the Commission’s Notice of Hearing. See 73 Fed. Reg. 31,899 (June 4,
2008).
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Motion at 3. Nevertheless, without establishing any basis, the Intervenor alleges that Revision
17 “is new information that is materially different form earlier submittals by Westinghouse . . . .”
Id. In fact, proposed contention TC-7 makes no reference to any portion of Revision 17. See
Motion at 4-5. Rather, the contention again raises the Intervenor’s concerns about concurrent
design and COL review. /d. Itis possible, however, that information in Revision 17 could
provide the Intervenor an opportunity to file an admissible late-filed contention if that
information, infer alia, was not previously available, and was materially different from the
information that was previously available. The existence of new information is a necessary, but
not a sufficient condition for an admissible late-filed contention. Because proposed contention
TC-7 is not based upon any new information, it is inadmissible pursuantto 10 C.F.R. §
2.309()(2)(i)-(ii).

2. Proposed contention TC-7 should not be directed to rulemaking because the
proposed contention is not an amendment to admitted contention TC-1

The Board admitted contention TC-1, but limited it to a list of alleged omissions® found in
the Intervenor’s “support for contention.” LBP-08-21 at 8-9. The Board stated: “We limit the
contention to the specifically identified omissions delineated above, each of which is hereinafter

referred to the Commission’s Staff for resolution in the design certification rulemaking.”

* The admitted contention TC-1 reads:

Specifically at the proposed Harris reactors, the application does not contain the
following:

. The final design of the reactor containment.

. The control room set up and operator decision-making procedures.

. Seismic qualifications for various components of the AP1000 reactors.
. The establishment of fire protection areas.

. Technology requirements for heat removal.

Human factors engineering design throughout the plant.

g. Plant personnel requirements.

h. Alarm systems throughout the plant.

i. Plant-wide requirements for pipes and conduits.

SO QOO0 TOD

Petition at 15; LBP-08-21 at 7, 9.
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LBP-08-21 at 9. In its conclusion, the Board added that “because the subject matter of the
asserted omissions has been referred to Staff for resolution during the rulemaking, any
proposed amendment to those asserted omissions should be directed towards the rulemaking
process.” LBP-08-21 at 41. Proposed contention TC-7 is not, even by its own terms, an
amendment to the asserted omissions admitted as contention TC-1. Therefore, proposed
contention TC-7 should not be referred to the Staff for resolution in rulemaking, and instead
should be denied for the reasons set forth in section C.1 of this answer.

While the language of proposed contention TC-7 closely mirrors some of the language of
contention TC-1°, proposed contention TC-7 is not an amendment to the list of asserted
omissions admitted as contention TC-1. The present Motion is titled “Motion to . . . Allow New
Contention” (emphasis added), and makes no reference to amending the admitted contention.
Further, there is no list of alleged omissions in the contention, or in its “[sJupport for contention.”
The Motion does allege that:

[T]he uncertified components specifically addressed in Revision
17, include turbine design changes, physical security, human
factors engineering, responses to seismic activities and adverse
weather conditions, radiation protection measures, technical

specifications for valves and piping, accident analyses, and
aircraft impact.

® The portion of contention TC-1 labeled “contention,” which was rejected by the Board
(see LBP-08-21 at 9) reads:

The COLA is incomplete because many of the major safety components and
procedures at proposed Harris reactors are only conditional at this time. The
COLA adopts by reference a design and operational procedures that have not
been certified by the NRC or accepted by the applicant. Modifications to the
design or operational procedures for the AP1000 Revision 16 would require
changes in Progress Energy’s application, the final design and operational
procedures. Regardless of whether the components are certified or not, the
COLA cannot be reviewed without the full disclosure of all designs and
operational procedures.

Petition at 13.
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Motion at 6. While this appears to be a list of design related items, the contention alleges that
these items are included in Revision 17 of the design certification amendment application, rather
than omitted from the COLA (as in contention TC-1). Thus, proposed contention TC-7 is not an
amendment to the list of alleged omissions that the Board admitted as contention TC-1; it holds
itself out as a new contention, and should be treated as such. Therefore, the contention should
not be directed to rulemaking, but should instead be treated as a new, late-filed contention that
does not satisfy the Commission’s late-filed contention requirements, and therefore, the Motion
should be denied.

CONCLUSION

Proposed contention TC-7 is inadmissible because it does not satisfy the requirements
of 10 C.F.R. § 2.309(f)(2)(i)-(ii), and does not address or satisfy the requirements of
10 C.F.R. § 2.309(c). The contention should not be directed to rulemaking because it is not an
amendment to the list of alleged omissions admitted by the Board in LBP-08-21. Rather, itis a
new contention, both in substance and by its own description. Therefore, proposed contention

TC-7 is inadmissible, and the Motion should be denied.

Respectfully submitted,

[Signed (electronically) by/
Adam S. Gendelman
Counsel for NRC Staff

Dated at Rockville, Maryland
this 24™ day of November, 2008
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