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NEW MEXICO
ENVIRONMENTAL LAW CENTER

November 7, 2008
Chief, Rulemaking, Dlrectwes and Edmng Branch
Mail Stop T6-D59
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
Electronic Mail: NRCREP.Resource @nrc.gov
RE: Uranium Recovery GEIS; Draft GEIS Comments
Dear Chief:
The Southwest Research and I_information Center (“SRIC”), the Bluewater Valley
Downstream Alliance (“BVDA”), Eastern NaVajo Diné Againsi Uranium Mining

(“ENDAUM?”) and the Haaku Water Office of the Acoma Pueblo (“Haaku Water

Office”), and with the support of the undersigned organiiations and indi.viduals, hereby

submit the following comments on Nuclear f{égﬁléfory Commission’s Draft Generic
Enviromﬁ_entai hﬁpact Statemén{ fc:)riIn;Sigu ch'ach‘ Uranium Mil]'mg Facilities, NUREG-
1910 (“GEIS™).
L Intfoduction

The Nuclear Regulatory Commission’s (“NRC”) draft GEIS is grossly deficient
and violates the National Environmentai Policy Act of 1969 (“NEPA”), the Council on
Environmental Quality (“CEQ”) fca‘gulations and.guidance on NEPA, and the NRC’s own
regulations implementing NEPA. The draft GEIS violétes NEPA, CEQ regulations and
guidance, and NRC regulations in a number of ways. Most important, issuing the draft

GEIS before adopting regulations governing ISL operations clearly violates NEPA and
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“appears to be nothing more than a way to-expedite the NRC’s licensing process. The
NRC also violates NEPA in other fundamental ways, including, but not limited to, failing
to address regional cumulative iﬁxpacts, failing to evaluate in any meaningful way

_ mitigation measures and failing to address reasonable altemaﬁvés. By ignoring
significant environmental impacts both past and present from an industry that has yet to
fully clean up its pollution, the draft GEIS represents a signiﬁcant, if hot complete,
abdication of the NRC’s resp'onsibility to carefully‘ evaluate the environmental impacts of
uranium min‘ing.‘ Eqﬁally irnj)ofta‘rit, the ‘GVEIS; _substantial deficiencies have robbed the
public of its opportunity to meaningfully participate in thé NEPA process because its
environmental analyses are so thin as to be meaningless. Because the GEIS’s failures are
so broad and deep, the NRC must withdraw the draft GEIS and start the scoping and
drafting process again frorrnl the beginning.

II; Féctual Background

On July 24, the U.S. Nuclear Régula_tory;Cormnission published a Notice of Intent
(“NOI”) to publish a Generic Environmental Impact Statement for Uraniﬁm Milling
Facilities (“GEIS”) in the Federal Register. 72 Fed. Reg. 40344 (July 24, 2007). TheA
GEIS purports to assess the potential “g.enericlz"’ impacts of in-situ leach (“ISL”) milling in
the “western United States” and. thé iinpacté vof. alternative methods of uranium recovery,
including conventional milling. /d. at 40,444 - 40,345. The Draft GEIS was issued on

J uly 28, 2008. Notice of Availability of Draft Generic Environmental Impact Statement
for In-Situ Leach Uranium Milling Facilities, 73 Fed. ch:'43795 (July 28, 2008). | The

NRC held a series of public hearings in-Nebraska, Wyoming and New Mexico. See,

http://www.nrc.gov/materials/fuel-cycle-fac/licensing/geis. html#schedule.




Representatives from SRIC, ENDAUM BVDA, the Haaku Water Office and the New
Mexico Environmental Law Center provrded oral comments at the hearings in Gallup,
Grants, and Albuquerque, New Mexrco The followmg comments are intended to

supplement, advance and 1ncorporate by reference those comments. -

MI. The NRC Must Promulgate ISL Regy_lations Before Issuing an ISL
GEIS. :

The GEIS’s stated purpose is to “improve the efficiency of NRC’s environmental
'revlews for ISL license applications” under NEPA. GEIS at 1-1. However, issuing the
GEIS before the NRC has any regulatlons that apply specifically to ISL operations
violates NEPA and places already polluted comrnunities at further risk of environmental
contarnination. |

Currently, the NRC has ne regulatory framework that specifically addresses ISL
operations. The Commission hers f'acknowler_lged.this fact on several occasions. In Hydro
Reséurces, Inc., the Comnnééien ;statédﬁ |

We agree with the Presiding Officer's general conclusion that section
40.31(h) and Part 40, Appendix A, “were designed to address the
problems related to mill tailings and not problems related to injection
mining.” In passing the Uranium Mill Tailings Radiation Control Act
(UMTRCA), Congress sought to address.the potential harm arising from
unregulated uranium tailings piles left at milling sites. Likewise, when the
NRC promulgated regulations to implement UMTRCA, it did so with the
primary focus of ensuring the control of tailings at sites involving
conventional mining and milling.. While, as a general matter, Part 40
applies to ISL mining, some of the specific requirements in Part 40, such
as many of those found in Appendix A, address hazards posed only by
conventional uranium milling operations, and do not carry over to ISL
mining. In amending the requirements in Part 40 over the years, NRC
has refrained from addressing issues specific to ISL. mining and,
instead, has generally addressed tailings from conventional
operations.




We a'gree that those requirements in Part 40, such as many of the
provisions in Appendix A, that, by their own terms, apply only to
conventronal uranium milling actrvrtres cannot sensibly govern ISL
mining. At the same time, there are a number of general safety provisions
in Part 40, Appendix A, such as Criteria 2, SA, and 9, that are relevant to
ISL mining and, as such, have been appropriately reflected in the license.
The current version of Part 40 specrfically addresses ISL mining only
to a limited extent.

Until the Commission develops regulatory requirements specifically
dedicated to the particular issues raised by ISL mining, we will have no
choice but to follow the case-by-case approach taken by our Staff in
issuing HRI's license. -

1d., CLI-99-22, 50 NRC 3, 8-9 (1999) (emphasis added). This gaping regulatory hole
creates significant problems for the NRC Staff. In considering a new Part 41 regulatory
framework governing ISL operations, the Commission explained the impetus in
considering new regulations for iSLf ;
Regulating the ISL facilities in the absencé of specific regulatory
requirements for ISL recovery activities has become increasingly
problematic and more complicated for the staff, which has relied heavily
on guidance documents and license conditions in this area, as the
recovering uranjum production industry seeks to expand ISL facility
production and submits new applications for additional facilities.
Draft Rulemaking Plan: Domestic Licensing of U ranium and Thorium Recovery
Facilities ~ Proposed New 10 CFR Part 41, SECY-99-11 at 2 (Jan. 15, 1999)". In
particular, the current Part 40 regulations do not provide for groundwater protection,
specific to ISL mining. Id., Draft Rulérnaking Plan, at 2. In sum, the NRC has been

regulating new technology under an old regulatory framework — in essence trying to put a

: squére peg into a round hole. 1d.

"The proposed Part 41 regulations were never p_ror_nulg:at,ed.



Additionally, while NEPA gb‘es béyond "the requirements of the Atomic Energy

| Act (“AEA?”), the concerns of the two statutes overlap. Limerick Ecology Action v. NRC,
869 F.2d- 719, 730 (3 rd Cir. i989), citing Citizens for Safe Power, Inc. v. NRC, 524 F.2d
1291, 1299 (D.C. Cir. 1975). Indeed, by setting minimal requirements for the safe
operation of nuclear facilities, including ISL operations, the AEA, NEPA and NRC
implementing regh]ations establish the NRC’s first line of defense against environmental
risks. Citizens for Safe Power, 524 F.2d at 1298-99 (holding that AEA requirements ﬁay
not be viewed “separate and abart” from NEPA requirements).

Iri order to be conipliani with Lirﬁeriék Ecology Action and Citizens for Safe
Power, every NRC EIS has or should have a section that addresses the question of
whether the proposed action wiii cémply w1th NRC régulations for protection of public
health and safety. In the case of a generic envifénmental impact statement, where
environmental impacts of an entire class of facilities are evaluated, it is particularly
important that the EIS be able to addre§s regulatory compliance issues on a generic rather
than ad hoc f)asis.

Thus, for example, the GEIS for renewal of nuclear power plant licenses contains
various sections WhjCh address the question of whether nuclear plaﬁts will comply with
NR.C regulations during their license renewal ierm. NUREG-1437, Final Generic
Environmental Impact Statement fbr Renewal of Nuclear Power Plant Licenses (1996)
(“License Renewal GEIS”). In § 3.8.1.9, for example, the License Renewal GEIS
~ evaluates radiation doses to the ,.[)’ubliq during nuclear power plant license renewal terms,
comparing them to the radiation dose limit;s in Abpendix Ito 10 C.F.R. Part 50. /d. at 3-

41. Similarly, the GEIS for decommissioning of nuclear facilities evaluates the impacts



of dccomnljssioniné nuclear facilitieé ag'ainst several proposed alternative regulatory
schemes. NUREG-0586, F inal Generic Enviroﬁmentul Impact Statement on
Decommissioning of Nuclear Facilities (1988). Fihally, NUREG-0706, the last GEIS to
address uranium milling impacts prior to the D_raft.GEIS, discusses the environmental
impacts of uranium ndlliﬁg under a range of alternative schemes for regulating them.
NUREG-0706, Final Generié énvirémﬁeﬁtal Im‘.vactiStatemen; on Uranium Milling at 3
(1980). |

In contrast, the Draft GEIS admits that the NRC does not have a clear set of
regulations for the profection of public healtﬁ and safety from ISL mines. With respect to
aquifer restoration — the most signiﬁéant and potentially devastaiing environmental
impact of ISL uranium mining ——,the‘Draft GEIS states that: |

NRC’s restoration standards ,are,.found in Appendix A to 10 CFR Part 40, and

NRC historically has supplemented these regulatory standards through the use of

guldance documents and conditions in NRC-issued licenses for ISL facilities.

[NRC is currently engaged in a rulemaking that would clarify the requirements for

groundwater protection at ISL mines.]
Id. at 2-26. In fact, Appendix A to Part 40,,does not have restorétion standards for ISL
mines; those standards have hlistorica].l}./ béeﬁ imposed through license conditions, Qim
reference to non-binding NRC’ guidanée documents. See, Final Cited Brief for Federal
Respondents at 6-7, ENDAUM et. al. v. NRC et. al., U.S. Court of Appeals for the 10"
Circuit, No. 07-9505 (Nov. 19, 2007); SECY-99-11, Draft Rulemaking Plan at 2, n2
Thué, the NRC has no regﬁlatory.basis against which to assess the environmental impacts
of ISL mines. It does not even have a set of proposed aJtematiQe regulatory schemes that

could be used as a basis for a comparison of environmental impacts, as was the case with

NUREG-0706. Because the fundamental basis for an énvironmentai analysis of regional



ISL operations — a regulatory framework — is missing, the NRC must withdraw the
Draft GEIS, promulgate regulations governing ISL operations and begin the NEPA

process for a new GEIS, if necessary.

IV.  Most Environmental Impacts from ISL Operations are Site-Specific and
May Not be Analyzed Generically.

Although programmatic environmental evaluations are acceptable and encouraged
in some circumstances, because ISL operations take piace in hydrogeologic environments
that often vary wildly over a relaﬁvely small" area, many of the environmental impacts of
ISL operations cannot be reasonably evaluated in a region-wide generic manner.

Generally, programmatic environmental impact statements are used to evaluate
the broad and common impacts of a proposed federal action. When a more detailed site-
specific environmental analysis is rcdtiired, site-specific EISs are “tiered” off the
programmatic EIS. The Council on Environmental Quality regulations describe “tiering”
as:

the coverage of general mattefs ‘_in'vbr‘cSad'ér environmental impact

statements with subsequent narrower statements or environmental

-analyses incorporating by reference the general discussions and

concentrating solely on the issues specific to the statement subsequently

prepared. : '

40 C.F.R. 1508.28." HoWever, general envirbnmental impact discussions from
programmatic EISs are not z;ppropn'ate for site-specific environmental impact statements

" or environmental assessments when there are significant and important site-spec_iﬁc
environmental issues. Natural Resources Defeﬁ_se Council v. NRC, 606 F.2d 1261, 1270
n.32 (D.C. Cir. 1979). -In this case, there are four impact areas that cannot be evaluated

generically: groundwater, surface water, socioeconomics, radioactive air emissions, and

environmental justice.



A. Groundwater Impacts Can Only be Reasonably Evaluated in Site-
Specific Environmental Impact Statements. -

_ In its description of the affected énvironment, the NRC offers. only a broad
description of the re'gional h.'ydrog.eologyih. nortliwéétem New Mexico. GEIS § 3.5.4.3.1,
pp. 3.5-18 -3.5-21. Ai the same time, h()izvéver; tli: information provided in the GEIS
implicitly acknowledges local variability. See, .g., GEIS at 3.5-20, lines 44-45
(Crownpoint groundwater cdncentratiéhs of TDS vary from 281 mg/L to 3180 mg/L).
This implicit acknowledgement and the discussion at VL.C.3-4, below, demonstrate that
local hydrogéology is highly variable an.d cannot be reasonably discussed in a generic
manner. The importance of sité-speciﬁc information is illustrated by the Nebraska -
Department of Environmental Quality’s'(“NDE.Q”) comments on Crov;/ Butte Resources’
proposed North Trend Expansid_n fo its C‘roiy;'B'uttve: Nebraska ISL operation. NDEQ
Technical Review of Aquifer Exemption Petition fdr North Trend Expansion, Attachment
A. There, Crow Butte Resourccs'p'ro.vidéd only groés regional formational
hydrogeological information to suppott its Nort_h Trend Exparision, much like the NRC
has provided in the GEIS. Id. at 1. However, NDEQ found this information inadequate,
and requiréd site-specific hydrological; geological, and geochemical data, even though
the proposed expansion was only 12 rililes from the existing Crow Butte ISL mine. Id.
at 1-2,

In addition to local hydrogeological yaliébility,‘hoi)\.' local water.uses will interact
with local hydrogeology cannot be evaluated generically. The number of private and

municipal wells in use nearby a proposed site'ahd how the groundwater consumption



from those wells affects the local hydrological gradient are considerations that cannot be
evaluated generically.

Moreover, as demonstrated in Section VI.C.7, no commercial ISL operation has
ever fully restored groundwater quality to pre-mining conditions. Because irreversible
groundwater contamination is an éxpected impact from ISL operations, this impact is
“signiﬁcant;’ and must be an'alyzedin ‘site'-‘s‘p"eciﬁc EISs.

B. Surface Water Impacts Can Only be Reasonably Evaluated in Site-
~ Specific Environmental Impact Statements.

Like groundwater impacts; sﬁrfacé water impacts are necessarily locally variable
' énd must be evaluated in site-sﬁeciﬁc EISs. The GEIS gives only a cursory and general
description of surface waters. § 3.5.4 at 3.5-14. The GEIS also describes the impacts to
surface waters only in very genéfal te;rris. | §"4;2.4 at 4.2-14 - 4.2-17. However, like
groundwater, surface water conditions are site épeciﬁc. New Mexico often has loc_:ally
important ephemeral streams and petérl;ni'él water courses and springs. These surface
watefs can be and often are hydrélogiéally ébnr‘ieéted to groundWater sources near
proposed mining operationé and therefére rhay be affected by gro'undwater pumping from |
the operation and other nearby private or m_ﬁﬁicipal wéter system wells. .

Further, thé GEIS charaéte;‘iiééfthé vim;.ialcté on surface water from ISL operations
as “small” to “moderate”, indicating that a site»spcciﬁc. EIS on these impacts may»not be
necessary. GEIS at 4.2-14 - 4.2-17. Howéver, as demonstrated in Section V1.C.7,
below, di.scharges from an ISL operation in Texas completely destroyed an gphemeral
water source. Additionally, bec_ause local surface and groundwatér sources could be
hydrologically cb_nnected, failure to restore groundwater could eventually affect surface

water quality. Therefore, the impacts to surface water could be significant.



Because local surface water impacts from ISL operations are unique and
significant, they cannot be evaluated generically. The NRC must evaluate these impacts
in site-specific EISs.

C. Socioeconomic Impacts Can Only be Reasonably Evaluated in Site-
Specific Environmental Impact Statements. '

The GEIS describes socioeconomic impacts only in general terms. GEIS at 4.5-
30t04.5-34. In pa.rticular, the NRC givgs only cursory discussion to the socioeconorﬁic
impacts of aquifer restoration. Id § 4.2.10.3 at 4.2-50. Howe{/er, as demonstrated by
report by Dr. Thomas Power of the University of Montana,” attached as Attachment B,
the economic impacts of uranium operations are quite site-specific, varying with such
factors as ore grade, reserve size, and operation-specific worker productivity and salary
levels. These site-speciﬁé éonditions must be analyzed in a site-specific EIS.

Mdreover, the soéioéconorhic imbéét of groundwafef restoration at ISL dperations
is significant. Although the NRC chéractérizes thc;, sécioeconomic impacts from
groundwater restorationv as “small’;, indicating_that site-specific EISs are unwarranted, the
irrevocable loss of a natural resource can have far-reaching and significant economic
impacts. Therefore, socioeconomic irﬁpacts from ISL operétions cannot be analyzed on a
generic level and site-specific EISQ must be prepared for each proposed ISL operation.

D. Radioactive Air Impacts Can Only be Reasonably Evaluated in Site-
Specific Environmental Impact Statements.

The NRC characterizes the air impacts from ISL operations during the
construction and operations phases as “small”, suggesting that no site-specific EISs

evaluating these impacts willfbe’warrant‘ed;.\ ‘GEIS, §8§4.26.1,4.2.6.2 at 4.2-34 —4.2-35.

? Thomas Michael Power, research'professor and professor emeritus, The University of Montana. An
Economic Evaluation of a Renewed Uranium Mining Boom in New Mexico. Prepared for the New Mexico
Environmental Law Center (Sant_a Fe), October 2008 (hereinafter, “Power Report™).
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However, in northwestern New Mexico, the éxisting ambient radiological air quality
varies greafly from locality to locality.% . In some of these localities, ambient radon levels
have been increased from pést uranium mining and milling, and radioactive mine wastes
have been dispersed by wind onto publié rights-of-way and private grazing lands.
Declaration of Melinda Ronca Battista at 8-9 and 17-20, In the Matter of Hydro
Resources, Inc. (ACN ML 051660423) (June 10, 2005) attached hereto as Attachment C.
The impacts of new ISL projects must be gonsidered in addition to the existing |
radioactive contamination and could be significant in that light. Moreover, the NRC’s
policy of characterizing radiation from existing mine waste as natural background is
inapplicable in the context of NEPA. See, note 8, p.14.

Finally, the NRC averages regional air quality to arrive at a background .ajr
quality level. GEIS, § 3.2.11.1 at 3.2.-80.. This averaging masks the actual air quality af
localities and implies a misleadingly low level of radioactive air contamination in certain
areas of each of the regions analyzed. Bécalis_e radioactive air impacts from ISL
operations are locally variable and significant, those impacts cannot be evaluated
generically and the NRC must require site-specific EISs on those impacts for each
proposed ISL mine.

E. Environmental Justice Impacts Can Only be Reasonably Evaluated in |
Site-Specific Environmental Impact Statements.

Finally, the NRC concluded in the GEIS that it would require an environmental

justice analysis only when a proposed project would cause adverse environmental ‘

? Thomas Buhl, Jere Millard, David Baggett, SueTrevathan. Radon and Radon Decay Product
Concentrations in New Mexico’s Uranium Mining and Milling District. Radiation Protection Bureau, New
‘Mexico Environmental Improvement Division (Santa Fe, N.M,), March 1985 (hereinafter, “Buhl Study™).
See, Declaration of Bernd Franke at 12 (June 12, 2005) and Exhibit C to Franke Declaration (copy of the
Buhl Study), In the Matter of Hydro Resources, Inc. (ACN ML051660423) (June 13, 2005).
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impacts. § 6.1.1 at p. 6-4. In other words, whether a site-specific environmental justice
analysis is dene hinges on wﬁ&na the’N.RC finds a projeet will have significant
- environmental impacts.

As noted in the preceding four subsections, the NRC’s characterization of most
potential environmental impacts from ISL mining as “small” to “moderate” calls into
~question whether the NRC would ever requi;e anything more than a site-specific
Environmental Assessment for a single ISL ]icehg‘e applicetion. However, as
demonstrated in the aforementioned sections, the actual environmental impacts from ISL
operations are likely to be significant. Moreover, the NRC’s own generic analysis
indicates that all existing or potential ISL operations are located in low-income areas.
GEIS at 6-12, lines 47-48. Likewise, most, if not all the existing or proposed ISL
operations in New Mexico are‘locatedlivn 'err"iear predoiﬁinantly minority areas*. Thus,
the NRC should require a site-speeiﬁc environmental justice analysis for each proposed
ISL operation.

V. The Draft GEIS Fails to Analyze the Cumulative Impacts of ISL. Mining on a
Regional Scale.

"Assuming that the GEIS is the 'NRC’s version of a programmatic EIS, as stated in
the GEIS, arguably the only utility the GEIS mighi have 1s to analyze the region-wide
cumulative impacts of widespread ISL minin‘g. GEIS at § 1.8, p.1-24, lines 47-49.

However, the GEIS fails to analyze eumﬁla;ive impacts in three significant ways.

- * The NRC incorrectly states that the Navajo Nation is located approximately 1 mile from the nearest
potential ISL facility. GEIS at 6-8, lines 41-42. The Hydro Resources, Inc., Crownpoint Uranium Project
has several sites that are squarely within the Navajo Nation. Section 17 in Church Rock Chapter is located
on tribal trust land, the Unit 1 site is on Navajo allotted land in Crownpoint Chapter, and the Crownpoint .
site and main processing plant is located within the town of Crownpoint, which is the administrative hub of
the Eastern Navajo Agency. See, HRI, Inc v. EPA, 198 F.3d 1224 (10" Cir. 2000)
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A. The GEIS Ignores Radioactive and Toxic Contamination from
Past Uranium Mining and Milling.

The Council on Environmental Quality (“CEQ”) defines a cumulative impact as:

The impact on the environment which results from the incremental impact

of the action when added to other past, present, and reasonably

foreseeable future action regardiess of what agency (Federal or non-

Federal) or person undertakes such other actions.
40 CF.R.§ 1508.7 (emphasis added).

| Here, the NRC fails to address the significant cumulative impacts of new ISL

mining combined with the impacts of radioactive and toxic wastes from past uranium
mining and milling on groundwater quality, soils, radioactive air emissions and human
health. Incredibly, the NRC has determined that impacts from past uranium milling are
beyond GEIS’s scope. § 1.5.4, p. 1-13, line 14. Equally as incredible, the GEIS does not
even mention environmental impacts from past mining. The NRC’s rational for these
glaring omissions is both circular and nonsensical:

Because the need for the GEIS is to address NRC’s licensing reviews for

ISL facilities, topics related to conventional milling will not be addressed

in the GEIS. The legacy of past conventional uranium milling will be

identified in terms of cumulative impacts in the GEIS; however, a detailed

cumulative 1mpacts analy51s isa sne spec1ﬁc evaluation.
GEIS at A-26. From this explanation, the publxc is left to wonder what the NRC intends
to cover in the GEIS. Whatever the NRC’s intent, NEPA requires more than merely
listing or briefly acknowledging past impacts.

In this case, the impacts of past uranium mining and milling combined with the
impacts of anticipated ISL operations are critical to a meaningful environmental analysis

of ISL operations on a regional scale. Ttis .'w'e]l‘éstablished that substantial areas of

northwestern New Mexico have béen;contaniinated by past uranium mining and

13



conventional milling operatioﬁs. See,‘ e.g., Horﬁeétake Mining Company, Milan N.M.
Superfund site (EPA ID# 007860935, Www.egé.gov/ea_rthlr6/6sf/gdfﬁles/0600816.Qdf);
United Nuclear Corporétion Church Rock Uranium Mill Supe_ffund site;” uranium
contamination on the Navajo Nation, inchiding around the UNC Northeast Church Rock
(www.epa. gdv/regi.on09/waste/sfu'.nd)ha\./'a.jo-nation/indcx.html); and Abandoned
Uranium Mine Field Syrvey.Project p_fepared for the New Mexico Mining and Minerals |
Division (July 18, 2008), attached heréid aé Attaéhmenf D. .As a result, large areas of
land ﬁave elévated radiatibn levels® and billions of gallons 6f groundwater have been
contaminated.” In addition to the damage to natural resources from past ﬁranium mining
and milling, historic contaminatibn has led to increased death rates and illnesses among
uranium workers and increased environmental exposurés to people living in uranium-
impacted communities. See, Shuey, Chris 'U;aﬁium Exposure and Public Health in New
Mexico and the Navajo Nation: Literature‘Summary‘, attached as Attachment E. The
cumulati\.'e and synergistic effects of these historic impacts, both in terms of damage to

natural resources and human exposure to dangerous levels of radiation and toxic heavy

% Navajo Nation Environmental Protection Agcncy:' www.epa.gov/ciconference/previous/2007/2007
presentations/wednesday/830am/unc_superfund site.pdf; and NRC: www.nre.gov/info-

finder/decommissioning/uranium/united-nuclear-coroporation-unc.htmi.

¢ Bill Brancard, director, New Mexico Mining and Minerals Division. New Mexico Progress Report
Abandoned Uranium Mine Work. Slide 8 in presentation to Joint Hearing of the Indian Affairs Committee
and Radioactive and Hazardous Materials Committee, New Mexico Legislature (Crownpoint, N.M.),
October 1, 2008.

’ Milton Head, Bluewater Valley Downstream Alliance. Grants Mineral Belt Uranium Mining and Milling:
Identified Environmental Effects on Groundwater. Slide 2 in presentation to Joint Hearing of the Indian
Affairs Committee and Radioactive and Hazardous Materials Committee, New Mexico Legislature,
October 1, 2008. See, Attachment F.
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metals, must be evaluated when combined with the impacts from anticipated ISL
.8
operations.

B. The GEIS Fails to Meaningfnlly Arialyze Impacts from Reasonably
Foreseeable Regional Federal Projects.

The cumulative impact analysis in ”Chépter 5 with respect to reasonably
fofesceable federal projects is wholly Vi‘nad‘eq‘dva'té.. As noted in Section V..A, above, a
cumulative impact analysis must include an analysis of past environmental impacts as
well as reasonably foreseeable future impécis, irrespective of whether ‘tﬁose impacts are
generated by Federal or non—ngeral entities. .Moreover, the GEIS must be detailed
enough to foster both informed decision-making and informed public participation.
California v. Block, 690 F.2d at 761. |

In thé GEIS, however, the NRC méreiy lists draft and final environmental impact
~ statements for concurrent and reasonably foxesee__ablc federal projects that could
contribute to cumulative impacts in each va thé four tafgeted regions. See, e.g. Table 5.2- '
6 at 5-11. Merely providing a list of federal projects that could contribute to cumulative
impacts in the four targeted regions and idg:n_;if‘yi,lng which general areas (land use,
groundwater, air, etc.) might be .impacted is not é substitute for a reasonably detailed
discussion of regional cumulative impacts as required by NEPA. In order to comply with

'~ NEPA, the GEIS must analyze, in reasonable detail, the cumulative impacts of proposed

v

¥ The NRC’s policy that radiation from mine waste is not included in calculation of Total Effective Dose
Equivalent (“TEDE”) because it is considered “background radiation” as defined by 10 C.F.R. § 20.1003
does not apply to a NEPA analysis. Hydro Resources, Inc., CLI-06-14, 63 NRC 510, 517-518 (2006). The
purpose of calculating TEDE is to measure the radioactive emissions from a licensed operation to
determine compliance with 10 C.F.R § 1302. NEPA’s purpose, however, is to force federal agencies to’
take a hard look at all the reasonable environmental impacts, past and present and to encourage public
participation in that process. NEPA’s.goal is frustrated if the NRC adopts its policy on excluding mine
waste from the TEDE calculation in the context of NEPA,



ISL operations with the reasoﬁably foreseeable federal projects. The NRC mﬁst
withdraw the GEIS and re-issue a new draft with this analysis for public comment.
- C. The GEIS Fails to Evaluété Impacts from Nén-Federal Projects.

In the GEIS, the NRC acknowlédges the need to address reasonably foreseeable
future actions in evaluating c'umulative impacts. § 5.2., p. 5-3, lines 4-7. However, the
NRC staff has decided to only consider future and concurrent Federal actions in
evaluating cumulative impacts. §; 5.2.2,'p. 5-3, lines 45-46 (“[o]ne indicator of present
and future RFFASs in the four uranium mill'nig regions is the number of draft and final
EISs prepared by federal agenc‘ies‘within a recent time period.”). This superficial
treatment of projects that could coryltribute:to regional cumulative effects undermines the -
purposes of NEPA. For example, concurrent and reasonably foreseeable oil and gas
exploration and production on private and state lands, which are regulated by state
ageﬁcies, within the four geographjcalvregidns covered by the GEIS could have
substantial impacts on air and groundwater ‘resour.ces and land use thét should.be
considered in conjunction with the proposed ISL projects in thé region.

A similar analysis should be applied_ to impacts from concurrent reasonably
foreseeable conventional urapium (and other:hard rock) mining and milling operatiohs.
In New Mexico, this information is easily,éccessible at the New Mexico Mining and
Minerals Division website and lhev New Mexico Oil Conservation Division website’.
Because the GEIS fails to evaluate the 'cumulatiye'impacts of reasonably foreseeable non-

Federal projects, it is inadequate under NEPA. The NRC must withdraw the draft GEIS,

? See, httg://www.emnrd.state.nm.us/mmd/MARP/MARPNewPermitAleicationsandC]oseoulPlans‘htm; .
http://www.emnrd.state.nm.us/OCD/Hearin gs.htm, .
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provide a reasonably detailed analysis of cuﬁu]ative impacts from non-Federal actions,
and re-issue the GEIS for public comment. ‘ |
VI.  The Draft GEIS is Factually Ina‘ccurate,. Contradictory and Misleading.

NEPA’s two primary goals are to prémqte informed agency decisions and
facilitate informed public pértiéif;ation. Baltiﬁtore Gas & Electrfc Co. v. Natural
Resources Defense Council, 462 U.S. 87', 97 ( i983). Neither of these goals can be
accomplished by an' environmental impact statement that contains significant factual
errors and misleéding information. The draft GEIS conté'ms substantial factual errors,
incomplete information, and contradiéiory information. The GEIS, therefore, cannot
serve as a basis for a reasonable enviroﬁméhtal aﬁalysis. Below are some of the most
glaring factual errors in the GEIS.

A. Pre-Constfuction Requirements are Misleading.

The NR}C explains pre-c‘Qn_stmction_.requ{remer_nts for ISL operations in Section
2.2, pp. 2-6 - 2-7; howevef, thié explanati§n does not reflect NRC practice. For example,
the GEIS states tt[at ISL Iicense apf)licants are. required to determine baseline water
quality for both the production zorie. and tﬁe adjaéent non-mineralized zone. Id. at 2-6,
lines 28-29. In practice, the NRC staff has pérmitted averaging of production zone water
with non-production zone within the mine area to allow for artificially high baseline
contaminant levels for the purposes of granting a license. Hydro Resources, Inc., LBP-
05-17, 62 NRC 77, 95 (2005). Additjonally, with respect to characterizing radiation
levels in soils at an ISL site, the NRC’s policy is to allow applicants to characterize
radiation from past mine waste as “hatural background”. Id. CLI-06-14, 63 NRC at 517-

518. In order to facilitate informed public 'pa_rticipation in compliance with NEPA, the
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NRC must withdraw tﬁe GEIS, and re-issue a new draft disclosing the details of NRC
practice as it relates to pre-construction requirements.

B. The Characterization 61' Impaéts is Inconsistent with N EPA.

In § 1.4.3, the NRC states thaf impacts will be classified and analyzed in the GEIS
based oﬁ three categories — “small‘impa’cts"’, “médium impacts” and “large impacts”.
GEIS at 1-6. However, nowhere in the GEIS does the NRC explain how these impact
categories relate to NEPA’S reqﬁiremeni_,théi é federal agency evaluate any “éigniﬁcant”

environmental impact. In other ,w‘ords,‘ 1t is unclear Which category of impact would
trigger a full-blown environmental impact stétement and which category would be
sufficient for an EA and FONSI.

These impact classifications violate the NRC’s own regulations, which require
that an EIS be prep'\ared when a proposed action has a “significant” impact on the human
environment. 10 C.F.R. § 51.20(a')(1.).‘ Without classifying an impact as significant or
insignificant, the NRC cannot reasyonably evaluate the environmental impacts of ISL.
operations, nor can the pubiic mearﬁhgfully participate m evaluating environmental
impacté. The NRC must withdraw the .G_EIS, characterize inipacts as either “significant”
o‘r “insignificant” so that the public can m¢anihgfully evaluate how the NRC will treat
particular impacts, and re-issue a new draft.

Further, by failing to classify i_inp_acts as “significant” or “insignificant” the NRC
is violating the Administrative Procedure Act and its own regulations with respect to

promulgating regulations. 5 U.S.C §553; 10 C.FR. § 2.802 (requiring an EIS when

environmental impacts are “significant”). In essence, the NRC is re-writing its NEPA
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" regulations by introduciﬁg new categories of impacts without following the notice and
comment process required by law.

Fiﬁally, in the chaptér on 'environrhentél justice, the NRC states “[i]mpacts that
are significant, unacceptable, or above generally accepted levels, such as regulatory limits
or state and local statutes and ordinances may be considered high and adverse.” GEIS, §
6.1.1 at 6-5, lines 6-8. It is unclear from this statement whether ISL operations whose
impacts would.violate state or local laws would automatically require a full EIS or just
stand-alone environmental justice analysis. If_the latter is the case, then the NRC should
disclose that any proposed ISL operations within Navajo Indian Country would require a
full EIS, since any ISL operation within Navajo Indian Country would automatically run
afoul of the Din€ Natural Resources Protection Acft,‘ which prohibits uranium mining and
processing. See, www sric.org/uranium/DNRPA pdf. Moreover, it seems that the NRC
should be loathe to grant a license to any proposed ISL operation that would violate any
federal, state, or local law, regulation or standard. The currént impact classiﬁcations are
meaningless under NEPA and should be changed or explained in the final GEIS.

C.  The NRC’s Description of the Affected Environment is Incomplete
and Misleading.

The NRC’s descriptidn of the affected environment in Chapter 3 is incomplete

and misleading in several respects.

1. The GEIS'Dlocs Not Diéclose Sites Where Preilious Uranium
- Mining and Milling Occurred. '

“ Although the NRC determined that the impacts from past uranium mining and
milling would not be considered in the GEIS, it does not follow that the sites where past

mining and milling occurred should also be excluded frém the GEIS’s description of the |
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affected environment. Yet this is exactly what the NRC has done with respect to the
northwestern New Mexico region. Maps of the region in the GEIS do not include the
locations of the Anaconda Mill at Bluéwater, the SOHIO L-Bar Mill at Cebolleta, the
Mobil Section 9 Pilot Projectm near Crownpoint, nor any of the more than 200 uranium
min;‘, locations in the region. See,re.g.,-GEIS» at 3.5-3, 3.5-15, and 6-11; see also,
Attachment D. As explained above, without this fundamental information, the NRC
cannot reasonably evaluate enviromneﬁtal'impacts,- particularly cumulative impacts, and
the public cannot meaningfully participate in the NEPA process. The GEIS therefore
violates NEPA and must be withdfawn.

2. - The NRC Fails to Disclose Cdntanﬁnation from Past Uranium
Mining and Milling Sites.

The NRC also failed to disclose the con;aminétion of groundwater and soil caused
by past uranium mining and milling. ;Agaiﬁ, ,Although the NRC has improperly and ‘in
violation of NEPA determined that the iiﬁpacts from past uranium mining and milling are
beyond the GEIS’s scope, the fact remains that contaminaﬁon has occurred and that fact
should be disclosed in the GE’IS. For eké.mple, there is no indication of the extensive
groundwatér contamination in the Aihbroéia Lake-Milan areé from past ﬁranjum mine
water discharges and mill tailing§ scépagé. | BVDA has calculated that over 1.2 mi