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JURISDICTIONAL STATEMENT

This matter is an appeal by the Néw Jersey Department of
Environmental Protection ("New Jersey”)! from a final order issued
by the u.s. Nuclear Regulatory Commission (“NRC"). The Order
affirmed a decision of the‘ Atomic Safety and Licensing Board
(*"Board”), which denied New Jersey’s request-fdr a hearing and
petition to iﬁtervene in relicensing proceedings concerning the
Oyster Creek Nuclear'Geﬁerating Station'(“Oyster’Créekf). This
Court has jﬁrisdiction pursuant to Section § 2342 (4) of the Hobbs
Aét, 28 U.8.C. § 2342(4), which provides Courts of Appeal‘wifh
exclusive jurisdiction to review thése final‘Qrders of the Atomic
Enérgy Commission identified by 42 ¥.S.C. § 2339. Pursuant to 42
U.S.C. § 5841(f), those Hobbs Act provisions nowbapplf to the NRC.
Section § 2239(a) and (b) of the Atomic Energy Act (AEA), 42 U.S8.C.
§ 2239 (a) and (b), read together, make final orders of the NRC
concerning licenses subject to judicial review.

New Jersey sought such review by petition for review,
pursuant Vl.:o‘ Rule 15(a) (1) of the Federal Rules of Appellate
Procedure. It is permitted to file its petition in this Court,
since its principal office is 1ocaﬁed within this Circuit. 28

U.S.C. § 2343. The appeal was timely filed pursuant to 28 U.S.C.

'The New Jersey Department of Environmental Protection is
designated by the Legislature to be the primary Department to
oversee the health and safety of the State’s citizens in regard
to potential radiation damage. N.J.S.A. 26:2D-2 et geg. and
N.J.S.A. 13:1D-9(1i).




§ 2344 because it was docketed on April 25, 2007, within 60 days of

the date of the NRC’'s Order, February 26, 2007.




STATEMENT OF THE ISSUE PRESENTED

Whethér the National Environmental Policy Act of 1968,
("NEPA”), 42 U.S.C. § 4321 et seq., requires the Nuclear Regulatory
Commission to prépare an Environmental Impact Statement, (“EIS”),
which contains a site-specific analysis of the potential human
environmental impacts of an air attack on a nuclear power plant as

part of its review of an application to relicense that facility.




STANDARD OF REVIEW

This case involves a decision by the NRC rejecting New

Jersey’s contention that the National Environmental Policy Act of

1969 (“NEPA”), 42 U.S.C. § 4321.et seq., requires the preparation
of an EIS to consider the environmental impacts of an air attack on
the Oyster Creek facility. The NRC rejected this contention

because it found that “NEPA does not require the NRC to consider

the environmental consequences of hypothetical terrorist attacks on’

unlicensed facilities.” (NRC Decision at -4, Pa 5). Because the
NRC’s determination was that NEPA does not require an EIS as a
matter of iaw, the standard of review is whether the agency’'s
action was reasonable. This was the standard of review applied by
the Ninth Circuit to review a nearly identical decision of the NRC

in San Luis Obispo Mothers for Peace v. NRC, 449 F.3d 1016 (9" Cir.

2006), cexrt. den. sub nom., PG&E v. San Luis Obispo Mothers for

Peace, - U.S. -, 127 S.Ct. 1124 (2007).

Even if the NRC’'s action is properly judged .under the
standard of review which provides that an agency action will be
upheld unless it is “arbitrary, capricipus, an abuse of discretion,
bor otherwise not in’accordance with law(,)” S U.S.C. § 706(2) (A),

under neither standard is the agency entitled’ to “unbridled

digcretion.” South Trenton Residents Against 29 v. Federal Highway

Administration, 176 F.3d 658, 663, n. 2 (3d Cir. 1999). The

determination of the NRC in this case fails under both standards of




review.




v - STATEMENT OF RELATED CASES

This case is before this Court for the first time.
Another‘coﬁtention was raised in the Oyster Creek relicénsing
proceediﬁg by a group which included the Nuclear Information and
Resource Service (“NIRS"), New Jersey Shore Nuciear Watch, Inc.,
Grandmothers, Mothers and More for Energy Safety, New Jersey Public
Interest Research Groﬁp, New Jerééy Sierra Club, and New Jersey
Environmental Federation {referred to.collectively by the Board's
decision as “NIRS” or “Citizens”). This cqntention,'which relates
to corrosion in the drywell liner at byster Creek was accepted by
the NRC and is currently pending before that agency. NRC Docket

No. 50-0219-LR.




STATEMENT QOF THE CASE

New Jérsey appeals from the February 26, 2007 decisioh of
the NRC aenying its request for én EIS to asseés the potential
environmental impact of an air attackvoﬁ the Oyster Creek facility.
The primary reason advanced by the NRC for its denial was its
conclusion that éhe possibility of such harm is, as a matter of
law, too remote and speculative to trigger the requirements of
NEPA. The NRC also found that consideration of these environmental
impacts in an EIS would be beyond the scope of its relicensing
proceedings, as delineated by regulation. Finally, the NRC
determined that the preparation of anvEIS in.confofmity with the
requirements of NEPA would be superfluous, because the NRC had
already reviewed these questions on a géneric basis,'applicable té
all_nuclear‘power blants, in its Genexic Environmental Impact
Statement, (“GEIS”), and had undertaken rulemaking and enforcement
efforts addressing terrorism pursuant‘to its’authority under the
Atomic Energy Act (“AEA“). 42 U.S.C. § 2011._e_t seg. The NRC
concluded that these rﬁiemaking procedures provide the best vehicle
for addressing terrorism concerns.

The NRC’s determination that NEPA doeé not require an EISV
here was based on an improper application of standards used to
judge the forseeability of environmental impacts, from which the
NRC .erroneously concluded that the risk of an air attack at the

Oyster Creek facility was too remote and speculative to trigger




NEPA. In addition, the fact that the NRC has taken regulatory
action to address terrorism under the AEA does not excuse it.from

its obligation to comply with NEPA. To the contrary, as the Ninth

Circuit concluded in San Lﬁis Obispo‘Mothers for Peace v. NRC,
supra, 449 F.3d 1030, these actions reflect the NRC’é' own
- recognition that the issues raised by New Jersey identify a
potential for harm tﬁat is sufficiently foreseeable to require
review under NEDA. Finally, the NRC cannot obviate its NEPA
obligation to prepare an EIS by adopting ruleg limiting the scope
of review on a relicensing appligation, or by claiming that it has
addressed the same issues in other conte#ﬁs. NEPA creates a
separate statufory obligation that cannot be limited by agency rule
édoptions ér 1actions"taken under the agency’s own  statutory
‘authority. Consequently, the NRC’s_denial of New Jersey’'s request

: /
for an EIS was improper and should be reversed.




STATEMENT QF FACTS

On July 22, 2005, Respondent AmerGeh Energy Company, LLé
.(“AmerGen"), a subsidiary of Exelon Corp., filed an application
with the NRC to renew its license to operate Oystér Creek, a
nuclear power generating facility iocated in Lacey Township, New
Jefsey, and originally. licensed by the NRC for 40 years of
operation.' 70 Fed.Reg. 44,940. Renewal would permit the facility
to operate for an additionai 20 vyears. Ibid. On Séptember 15,
2005, the NRC published a notice of accepﬁance of the application
and a noﬁice of opportunity fér hearing. 70 Fed.Reg. 54,585.

On November 14, 2065, New Jersey filed a requesé for
hearing and petition for leave to intervene in the proceedings
pursuaht to 10 C.F.R. § 2.3009, in which it raised three contentions
(Pa 135-145). NRC's accepténce of any of New Jersey'’'s contentions
would have allowed New Jersey to become an intervener. See 10
C.F.R. § 2.309(a). The Board, however, rejected all three of New
Jersey’s contentions (Board Decision at 47, Pa 96). .

This éppeal concerns only ‘Qne of New Jersey'’s
contentions, which guestioned the NRC’‘s failure to prepare an
Environmental Impact Statement (“EIS”) to.address the risk of

environmental harm from a possible air attack on the Oyster Creek

core reactor or spent fuel pool.?

- Wew Jersey’s other two contentions challenged the
application of an incorrect cumulative usage factor to
evaluations of metal fatigue for the reactor coolant pressure

. 9




A. The Ovster Creek Facilityﬂ

The Oyster Creek facility, which commenced operation in
1969, is the oldest commercial nucleér power plant in the nation
still inloperation (Amergen License Renewal Application, at 1-7).
Oyster Creek is a single unit facility and utilizes a forced
circulationvboiling water reactor which produces steam for diréct
usé,in a steam turbine (GEIS §.2.0, 2-1, Pa 326). Barnegat Bay,
the ultimate'soﬁrce of cooling water for the reactor, is accessed
via Forked River (GEIS at § 2.1.1, at‘2~1, Pa 326}

The Oystei Creek reactor buildiné'houses the reactor and
its éuxiliary systems. The primary containment sYsteh consists of
the drywell, vént pipes, énd a pool of water contained in the
absorption chambefb Géneric Environmental Impact Statement,
Supplement 28 for Oyster Creek (“GEIS”), § 2.1.2 at 2-5, Pa 330).
‘The reactor vessel and the reactor recirculation system are
contained inside the drywell. See Updated Final Safety Analysis
Report for Oyster Creek Nuclear Generating‘Station, Voi. 1, at 1.2—:
'3 (Pa 317-318). The reactor building encloses the priméry
coﬁtainment system, thereby providing a secondary containmeﬁt.
Ibid. In addition, all refueling equipment is inside the building,

including the spent fuel storage pool and the new fuel storage

‘boundary and asscociated components, and the adequacy of the

application’s identification of secondary power sources during
blackout, as required by 10 C.F.R. § 50.63. (First NRC decision
at 6, Pa 7). The NRC denied these contentions as well. :

10




vault. ;g;g;

The primary containment system is a General Electric Mark
I design used only in early boiling water reactor plants (GEIS §
2.1.2 at 2-5, Pa 330). Concerns that the Mark I containment design
would réspond inadequately in the event of a large loss-of-coolant
accident were first raised as eérly as 1972. See IMO Boston Edison
Co. (Pilgrim Nuclear Generating Station), 26.N.R.C. 87, 99-102
(1987) .

The drywéll is a steel pressure vessel with a spheriéal
lower portion and a'cylindrical uéper portion.' The drywell shape
resembles that of a light bulb (Oyster Creek Updated Final Safety
Report (12/%2), at 1.2-4; GEIS § 2.1.2 at 2-6 to 2-7, Pa 331-332).

The torus, or pressure absorption chamber, 1is a steel pressure

vessel located below and encircling the drywell, and is
approximately half filled with water. Thid. The torus shape
resembles that of a doughnut. Id. The vent system from the

drywell terminates, via the vent pipes,vbelow the water level in
the torus, so that in the event of a pipe failure in the drywell,
the released steam passes directly to the water wherg it is
condensed (GEIS § 2.1.2, at 2-6, Pa 331).

| The spent fuel cooling pool at Oyster Creek 1is an
elevated struéture, extending approximately 100 feet above ground

level, that consists solely of a stainless steel liner, supported

by a concrete structure. (Updated Final Safety Analysis Report, §

11




3.8.4.1.1, at 3.8-69 to 3.8-70, Pa 330). It is separated from the

environment only by steel framing, metal siding, and built-up

roofing consisting of lightweight concrete on the metal roof

decking of the reactor building superstructuré\ (Final Safety
Analysis Report Update, 9.1.2.2, at 2.1-3, Pa 396).

The Oyster Creek nuclear power ‘plant is located
approximately 60 miles south of New York City, New York, and
Newark, New Jersey, and i1is 50 miies east of Philadelphia,
Pennsylvania (GEIS § 2.1.1 at 2-2 and 2-3, Pa 327-328). It is near
the Pinelands Naticnai Reserve in southern New Jersey, which
includes parts of Lacey Township (GEIS § 2.1.1 at 2-3, Pa 328).
Oyster Creek is bisected by Route 9, which runs parallel to the
Garden State Parkway. Id. |

NRC’s GEIS for Oyster Creek states that “abproximately
4.2 million people live within 50 miles 'of the site. The
population density of 1132 persons per [square mile] is considered
a high population...” (GEIS, § 2.2.8.5, at 2-84, Pa 392).
Because there are a variety of activities and attractions in the
area, peak visitation levels in the vicinity of Oyster Creek during

the summer “reach almost 500,000.” Id.

B. New Jersev'’s Contentions.

New Jersey's petition contested the NRC’'s failure to
prepare an EIS to study the environmental effects of an air attack

on the Oyster Creek facility. (New Jersey Petition at 4-5, Pa 138-

12




"139) . New Jersey contended that such an EIS should have contained,
within its e#amination of “Severe Accident Mitigation Alternatives”
("SaMA"g”) for Oyster Créek, a design basis threat ("DBT”)
analysis, and an analysis of mitigation alternatives for core mélt
sequences resulting from'én aircraft attack on thé faéility. Id.;

see also 10 C.F.R. § 51.53(c) (3) (ii) (L) (requiring an applicant to

submit for consideration( on relicensing, an analysis of SAMA's
.that have not previously been considered). New Jersey'’s petitibn
further conténds that the license renewal submiésion should have
included the same anaiysis for the spent fuel pool. Id. at 5.

c. NRC Staff Review of the Oyster Creek License

Renewal, and the Statutory and Regulatory
Process Within Which It Was Conducted.

As stated in'New Jersey’'s contentions,‘the NRC “condﬁcted
é generic analysis of the potential threat from aircraft attacks on
nuclear power plants, but‘not a specific analeis of the expected
performance of the'Oyster Creek design.” (New Jersey Petitioﬁ at
4,kPa 140) . New Jerséy's contentions are best understood in light
of a brief explanation of the NRC's relicensing review here, and of
the statutory and regulatory framework in which the NRC's
relicensing proceedings are conducted.

1) Statutory and Requlatory Framework.

Thé EIS which New Jersey has asked the NRC to perform is
an analysis document required by NEPA when a federal agency

undertakes a major action that will have an impact on the human
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environment. 42 U.S:C. § 4321 et segq. The EIS is “an action
forcing device” designedvﬁo ensure that the environmental “policies
and goals” of NEPA are incorporated into fede;al programs. 40
C.F.R. § 1502.1. © Its function is to provide “full and fair
discussion of significant environmental impacts” and to “inform
decisionmakers and the public of the reasonable alternatives which
would avoid or minimize adverse impacts or enhance the qﬁaiity of
" the human environment.” 14.°?

The NRC has adopted rules to guide its impleméntation of
NEPA at 10 C.F.R. § 5l.1(a) et seg. The environmental review
conducted in accordance with these rules is séparate from the NRC's
“tedhnical_review of the licensé renewal application(,)” which
determines compliénce-with public heélth and safety requirements.

I/M/O Florida Power & Light Co. (Turkey Point) v. NRC, 54 N.R.C. 4,

.5 (2001). Those technical requirements are set forth at 10 C.F.R.
§ 54.1(a) et seq.

The NRC's regulations identify the environmental

‘When an action is subject to NEPA, an agency may first
prepare an Environmental Assessment (“EA”), to determine whether
the more detailed analysis provided by an EIS is required. 40
C.F.R. § 1508.9. If the agency finds that an EIS is not
required, it may then issue a finding of no significant impact
("FONSI”). 40 C.F.R. §1508.13. If the EA shows that there will
be some significant impacts, then the agency is required to draft
an BIS. 42 U.8.C. §4223.. |




information that wmust be submitﬁed on an application for
relicensing at 10 C.F.R. § 51.53(c) (3) (i) and (ii). - That rule
Adivides environmental issues for review into Category 1 and
Category 2 issues. The environmental report to be prepared and
submitted by an applicant for plant relicensing “must contain
analyses of the environmental impact of the federal action” for

~ those impacts designated as Category 2 issues. 10 C.F.R.

§51.53(c) (3) (1i); see also 10 C.F.R. Part 51, Appendix B, Subpart
B (identifying Category 2 isgsuesg). | |

The analyses required for Category 2 issues include‘a
consideration of “severe accident mitigation alternatives,”
(“SAMA'S”), for vthose issues .that have not' previéusly been
considered in either an EIS or an EA, as part of the original
licensing. 10 C.F.R. § 51.53(c){3)(ii) (L).  The SAMA analysis
considers possible plant design modifications in order to determine
.whether there are alterngtives that could lessen the severity of
the iMpacts should‘an iﬁcideﬁt occux., {GEIS aﬁ 5.2., at 5-4, Pa
346) . The NRC'’'s regulations do not require chh an analysis for
>Categofy 1 issues. 10 C.F.R. § 51.53(c) (3) (i); see also 10 C.F.R.
Pért 51, Appendix B, Subpart A. |

On an application for relicensing of an existing
facility, the NRC addresses NEPA’'s requirement for an EIS by
preparing a supplement to its Generic.‘Environmenpal Impact

Statement for License Renewal of Nuclear Power Plants (GEIS),
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NUREG-1438, Volumes 1 and 2 (NRC 1996, 1999). See 10 C.F.R. §
51.95(0). ‘This GEIS aoes.not analyze human environmental impacts .
specifically as to one faciiity, but looks at impacts-that the
agency thinks are common to all such facilities. [NUREG - 1437].

NRC staff, however, is required to “integrate the conclusions” of

the GEIS with, among' other things, “any significant new
information.” 10 C.F.R. § 51.95(c)4. The purpose of thg review is_
to develop a ‘“recommendation regarding the .environmental
acceptability of the license renewal action.” Id.

A design basis threat (“DBT”) analysis is created by NRC
Staff and 1is defined as “the adversary force composition and
characteristics against which nuclear power facility owners must
design their physical protection systems and response strategies.

See 10 C.F.R. 73.1. A DBT analysis is used for regulatory purposes‘

and should be considered in the SAMA report for plant designs to
mitigate the threat..

2) .. Environmental Review Performed for
Ovster Creek Renewal Application.

In performing its énvironﬁental review of the Oyster
Creek facility, the NRC, applying 10 C.F.R. § 51.95(C}, relied on
" its GEIS for License Renewal of Nuclear Péwér Plants; supra, NUREG-
1438, Volumes 1 and 2. This GEIS concludés that, viewed on- a
generic basis, environmentalbrisks from sabotage are small, and,
further, thatvthis risk .is “adequately addressed by a generic

consideration of internally initiated severe events.” (NRC
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Decision at 8, n. 32, Pa 9); GEIS § 5.1.2 at 5-3 to 5-4 (Pa 343-
346) . Consequently,'the Oyster Creek GEIS does not consider, on a
site specific basis, the particular vulnerability of the Oyster
Creek facility to an air attack on the ele&ated spent fuel pool or
any other portion of the Oyster Cregk facility. (AmerGen Anéwer to
New Jersey Petition, at 12, Pa 179).

D. The NRC’'s Decision.

On December 2, 2005, the Secretary of the NRC referred
New Jersey{s petition to the Chief Administrative Judge of the
Atomic Safety and Licensing Board, (“"Board”), and on December 9,
2005, a Board panel was‘ assembled to review New Jersey’s
contentions and determine whether to grant it intervener status and
a hearing. .AmerGen (Pa 168) and the NRC Staff (Pa 146) each filed
Answers to New Jersey’s Petition.

On February 27, 2006, the Board issued a Memorandum and
Ordér denyihg a hearing on all three of New Jersey’s contentions
(Board Decision at 47, Pa 96). See 42 U.S.C. § 2021(1) and 10
C.F.R. § 2.309(a). In this same decision, the Board accepted
contentions rélating to the integrity of the drywell liner, filed
by a consortium of public interest groﬁps which included the

Nuclear Information and Resource Service ("NIRS”).? On March 28,

“This group also included New Jersey Shore Nuclear Watch,
Inc., Grandmothers, Mothers and More for Energy Safety, New
Jersey Public Interest Research Group, New Jersey Sierra Club,
and New Jersey Environmental Federation (referred to collectively
by the Board’s decision as NIRS). NIRS filed a petition to
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2006, New Jersey appealed the Board's denial of its contention to
the NRC (Board Decision at 476, Pa 96). |

On September 6, 2006, the NRC affirmed tﬁe Board's
rejection of two of'Newaersey’s contentions (NRC Decision at 18,
Pa 41) . New Jersey does not appeal that ruling here. However, the

NRC reserved decision on the NEPA question, pending the Supreme

Court’s ruling on a petition for certiocrari in San Luis Obispo

Mothefs fdr Peace v. NRC, supra, 449 F.3d 10i6, which the Ninth
- Circuit had decided on June 2, 2006 (NRC Decision at 2, 18; Pa 25,
41) . Thét decision, like the one here, addressed the question of
whether NEPA requires an EIS tb assess the environmental impact of
an airborne attack. The Ninth Circuit concluded that an EIS was in

fact required. Ibid. at 1035.

On January 16, 2007, the_Supremé Court denied certiorari.

Mothers for Peace, supra, cert. den. sub nom. PG & E v. San Luis

Obispo Mothers for Peace, -- U.S. --, 127-S.Ct. 1124 (2007).
Thereafter, on February 26, 2007, the NRC issued its decision

denying New Jersey'’s petition for hearing on its NEPA-terrorism

intervene and request for hearing on November 14, 2005. NIRS
contended that AmerGen'’s renewal application does not adequately
assure the continued integrity of the drywell liner during the
relicensure period, which had been affected by corrosion.  The
Board granted NIRS's petition for leave to intervene and request
for a hearing, but limited NIRS'’s proposed contentions to its
guestions concerning the sand bed region of liner, which showed
unaddressed corrosion. (Board Decision 'at 33 (Pa 82), and 44 (Pa
93)). :
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contentionu The NRC’s decision 4expressly rejected the Ninth

Circuit’s holding in Mothexs for Peace, and instead concluded that

"NEPA does not require the NRC to consider the environmental
consequences of hypothetical terrorist attacks "on NRC-licensed
facilities.” {NRC Deciéion at 5, Pa 6). Citing its own prior
- decisions, the NRC foundnthat the possibility of a terrorist attack
was “'simply too far removed from ﬁhe natural or expected

consequenceé of agency action to require a study under NEPA.'“ (NRC

Decision at 4-5, (Pa 5-6), citing IMO Private Fuel Storage, 56

N.R.C. 340,- 349 (2002).

The NRC reasoned that NEPA does not require it to perform
an EIS to address the risk.of terrorist attack by air, because
there is no proximate cause link between an NRC liéensing action
“and any altered risk of terrorist attack.” (NRC Decision at 6, Pa
7) These risks, the NRC_cohcluded, ra;her depend on “political,
social, and economic factors external to the NRC licensing
process.” (NRC Decision at 6-7, Pa 5-6) (emphasis in original).
Consequently, the NRC found that the terrorists themselves, not the
licensing decision, would be the proximéte cause of an attack on an
NRC-1licensed facility (NRC Decision at 7, Pa 8). The NRC also
pointed' out that the license renewal would not involve new
constrﬁction, so that “(t)he terrorism risk at Oyster Creek remains
the same during the renewal period as it was the day before when

the plant -still operated under its original license.” {NRC
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Decision at 7, n. 25, Pa 8).

| In addition to its conclusions regarding foreseeability,
the NRC found an EIS—tyﬁe review of the environmental effects of
air attacks to be outside of the scoﬁe of NRC review in é license
renewal proceeding, because “‘(t)e;rorism contentions are, by their
" very nature, directl? related to security and are therefore,~under
our'[license renewal] rules, unrelaged to ‘the_detrimentai effecté

of aging.’” NRC Decision at 5 (Pa 6), citing McGuire/Catawba, 65

N.R.C. at 364. Further, the NRC noted that Staff “‘had.already -
performed a discretionary analysis of terrorist acts in connection
with - license rehewal(,)" by preparing a supplemental GEIS for
Oyster Creek (NRC Decision at 8-9, Pa 9-10). This analysis, of
course, had relied on the NRC’s License Renewal GEIS, supra, NUREG-
1438, which had concluded, based on é reviéw of factors common to
all facilities, that "“the risk from sabotage and beyond désign,
basis earthquakes at existing nuclear power plants is small and
additionally, that the risks f[rolm other external e&ents, are
adequately addressed by a generic considerafion of internally
initiated severe accidents.” (NRC Decision at‘9, n. 32, Pa 10) .
The NRC separately addressed New Jersey’'s contentions
regafding'the'vulnerability ofIOyster Creek's spent fuel pool tov
"design bésis’ accidents, and concluded that review of this issue
‘was particularly inappropriate in that the NRC’'s regulations do noﬁ

require it to be addressed (NRC Decision at 11, Pa 12). These
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regulations define design basis accidents at reactors, and indeed
spent fuel sﬁorage itself, as Q‘Category 1" (or genérically
resolved) issues.” See Part 51, Appendix B, Subpart A. (NRC
Decision at 11, Pa 12). Becaﬁse the impacts of these Category 1.
issuesg are described as “small,” “no site-specific NEPA review of
design basis accidents is required.” (NRC Decision at 11,‘Pa 12).
The. NRC found that if New Jersey were to éeek a more in-depth

review, the proper vehicle to seek departure from this process

would be “a petition for rulemaking to modify our rules or a

petition for a waiver of our rules based on . ‘special
circumstances,’ not an adjudicatory contention.” (NRC Decision at

11, Pa 12).

| Despite concluding that the terrorist attack scenario is
too remote to require analjsis.under‘NERA, the NRC’s_decision
nevertheless concluded that aYNEfA review would be superfluous for
the further reasén that the NRC is already thoroughly addressing
terrorism concerns by adeopting safety requirements pursuant to the
AEA. As an example of the actions it has already taken to examine

these issues, the NRC points to its own “extensive efforts to

enhance security at nuclear facilities, including ...proposing a
new and more stringent ‘design basis threat rule.'” (NRC Decision
at 7, Pa 8). The NRC concluded that “these ongoing post-9/11

enhancements provide the best vehicle for protecting the public.”

(NRC Decision at 7, Pa 8). The NRC rejected New Jersey’'s
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contention that these actions are at Qads with its characterization
of terrorist air attacks as “unfbreseeable," however, concluding
that its own recognition of the terrorist threat in other contexts
*does not compel the agency to analyze the consequences of
successful attacks at particular sites under NEPA.” (NRC Decision
at 8, n. 32, Pa 9), citing Ground.Zero Center for Non-Violent

Action V.lU.S. Dept. of Navy, 383 F.3d 1082, 1090 (9*" Cir. 2004).

E. NRC Actions to Address the Risk of Terrorigst Attack.

As the NRC’s own decision points out, that agency has
made extensive efforts to address the risk of terrorist attack . by

developing reguiations and safety reviews pursuant to the AEA. 1In

Private Fuel Storage, supra, 56 N.R.C. 340, 343 {(2002), on which
fhe NRC relies to support its decision here, (NRC Decision at 5, n.
16, Pa 6), the NRC stressed “its determination, in the wake of the
horrific 9/11 terrorist attacks, to strenéthen security at
facilities we regulate.” The NRC indicated that it was “currently

"engaged in a comprehensive review of our security regulations
and programs, acting under ‘our AEA [Atomic Energyv Act)....”
authority. ;g; | -

| The NRC's .orders for incréaSed security measures at
nuclear power plants following 9/11 have cited its specific concern
4over'air attacks on those facilitiéé. On March 4, 2002, the NRC
" issued an order to all operating power reactor licensees, including

Oyster Creek. The order included this language:
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On September 22, 2001, terrorists
simultaneously attacked targets in New York,
N.Y., and Washington, DC, utilizing large
commercial aircraft as weapons. In response
to the attacks and intelligence information
subsequently obtained, the Commission issued a
number of Safeguards and Threat Advisories to
its licensees in  order to strengthen
licensees’ capabilities and readiness to
respond to a potential attack on a nuclear
facility. [67 Fed. Reg. 9792, listing Oyster
Creek at 67 F.R. 9794] (emphasis supplied)].

The NRC has included identical language_in.at least two subsequent
orders to licensees, including one issued to Oyster Creek bn
January 13, 2003, 68 Fed. Reg. 1643-44, and on May 7, 2003. 67 Fed.
Req. 24510 and 24512. The NRC similarly raised concerns about -air
attacks in revisions to its Design Basis Threat fules it adopted oﬁ
January 29, 2007, in which i; stated that it had “conducted
detailed site-specific engineering studies of a lihited number of
nuclear power plants to assess potential vulnerabilities of

deliberate attacks involving a large commercial aircraft.” 72 Fed.

Reg. 12705, 12711. See also Riverkeeper, Inc. v.vCollins, 359 F.3d

156, 160-161 (2d Cir. 2004) (citing NRC director’s statement that
NRC “had taken at least three specific actions to respond to the

threat” of terrorist air attacks on nuclear power plants since

St

9/11); Mothers for Peace, supra, 449 F.3d at 1024 (discussing‘the
NRC's consideration of revisions to the current NRC security
reéuirements), and the NRC'’s deniél of rulemaking petitions by
Westchester County, New York, and Brick Township, New Jersey, 71

Fed. Reg. 74853 (discussing the NRC's issuance of “more than 35
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aAdvisories, Orders 'énd Regulatory Issue Summaries to further
strengthen security at U.S8. power reactors.” ). The NRC’'s efforts
to address terrorism, however, continue to exclude devélopment of
an EIS to address the environmental risks presentéd by attacks at

particular facilities.
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LEGAL ARGUMENT

POINT I

THE NRC ERRED, AS A MATTER Oﬁ LAW, IN DENYING

" A HEARING ON NEW JERSEY’'S CONTENTION THAT THE

NATIONAL ENVIRONMENTAL POLICY ACT REQUIRES

AMERGEN TO SUBMIT AN EIS ADDRESSING THE

ENVIRONMENTAL IMPACTS OF AN AIR ATTACK ON THE

BASIS THAT SUCH ATTACKS ARE TOO REMOTE AND

UNFORESEEABLE TO REQUIRE EVALUATION.

The NRC rejected New Jersey’s Petition and Hearing
Request, concluding that NEPA does not requiré an EIS to evaluate
the risk of terrorist attack by air on a licensed nuclear facility.
More specifically, the NRC deemed this risk “too far removed from
the natural or expected consequences of agency action” to warrant
a study of its environmental consequences. (NRC Decision at 6, Pa
7). The NRC’s analysis, however, misapplies established theories
of causation in order to artificially>narrow those instances in
which NEPA applies._.MoreoVer, the NRC's conclusion is completely
at odds with its own actions and statements in other contexts,
which clearly recognize the importance of addressing terrorist

risks, including the risk of an airborne attack. See, e.g.,

Riverkeeper, Inc. v. Collins, supra, 359 F.3d at 160-61; see also

Order of the NRC, 67 Fed. Reg. 9792 (March 4, 2002).

The Ninth Circuit has recently reversed another NRC

ruling following this same approach in San Luis Obispo Mothers for

Peaée,'supra, 449 F.3d 101s. In that case, the court concluded
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ﬁhat “the possibiliﬁy'of terrorist attack is not so ‘femote and
highly speculative’ as to be beyond NEPA’'s requirements.” Id. at
1031, For the reasons that follow, the NRC’s ruling that, as a‘
matter of law, the risk of environmental damage from an air attack
on the Oyster Creek nuclear power plant is too “gpeculative” and
“theoreticéi” to warrant review under NEPA, is unreasonable, as
well as arbitrary and capricious, and should be reversed.
A.. NEPA Requires the Preparation of an EIS Evaluating the
Environmental Impacts of an Air Attack on a Nuclear Power

Plant as Part of the NRC’'s Relicensing of the Oyster
Creek Nuclear Power Plant.

1. . The Risk of Environmental Damage from an Air.
Attack on a Nucleéar Facility Is Not Too Remote
to Trigger NEPA.

The National Environmental Policy Act, (“NEPA”), 42
U.S.C. § 4321 et sedq., requires federal agencies to take a “haxd
look” at possible environmental consequences prior to taking

actions that may have a significant impact on the human

environment. Robertson v. Methow Valley Citizens Council, 450 U.S.
332, 350 (1989). NEPA impiements its mandate by requiring féderal
agencies to prepare aﬁd consider a detailedlEIS prior to taking any
proposed major federal action significantly affecting'the quality.
of the human environment; Id. at 348-49; 42 U.S.C. § 4332(1)(C).
NEPA does not call for an agency to reject aﬁ action that‘has

environmental impacts, but rather “merely prohibits uninformed -

rather than unwise - agency action.” Robertson, supra, at 351,

A major federal agency action will trigger NEPA if it
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signifieantly affects the guality of the human environment. 42
U.S.C. § 4332(1){(C). To show that an aetion will significaﬁtly
affect the quality of the human environment, the plaintiff must
allege facts that, if true, would show that the pfoposed project

may significantly degrade some human environmental factor. Sierra

Club v. US Forest Service, 843 F.2d 1190, 1193 (9*" Cir. 1988). 1If

[

an  environmental effect is reasonably foreseeable, NEPA is

triggered. City of Oxfoxd v. FAA, 428 F.3d 1346, 1353 (1lth Cir.

2005); Selkirk Conservation Alliance v. Forsgren, 336 F.3d 944, 958
and 960 (9ﬁh Cir. 2003). |

The NRC has adopted fegulations to' govern its
~ implementation of NEPA. See 10 C;F.R.. § 51.1 et seq.
Nevertheless, the requifement for an EIS, as establishedbby NEPA,
exists independent of that agency’s authorizing legislation,
piovided by the AEA. Thus, the NEPA obligation cannot be .
eliminated, or unduly limited, by the aéency’s_own regulatory

requirements. Limerick Ecology Action, Inc. V. NRC, 869 F.2d 719,

741 (3d Cif. 1989); see also Mothers for Peace, 449 F.3d at 1020
(stating that “the NRC does not contest that the two sfatutes
impose independent obligations, so that compliance with the AEA
does not excuse the agency from its NEPA obligations.”)f

In concluding that the risk of terrorist attack is toe
remote to réquire review under NEPA, the NRC declined to follow the

Ninth’s Circuit’s helding to the contrary in Mothers for Peace,
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supra, 449 F.3d at 1019 (NRC Decision at 4-5, Pa 5-6). Like the

case now before this Court, Mothers for Peace concerned “whether

the likely environmental consequences of a potential terrorist

attack on a nuclear facility must be congidered in an environmental

review required under the National Environmental Policy Act.* Id.
at 1019. The Ninth Circuit concluded that ™(t)he appropriate
inquiry is ... whether such attacks are so ‘remote and highly

speculative’ that NEPA'’s mandate does not include consideration of

their potential envirommental effects.” Id. at 1030, citing Warm

Springs Dam Task Force v. Gfibble, 621 £.2d11017, 1026 (9% Cir.
1980). The Ninth Circuit found that they were not.

In reaching this conclusion, Mothers for. Peace took

particular note of statements by the NRC ﬁighlighting its own
“efforts to undertake a ‘top to bottom’ security review,against
this same threat.” Id. at 1031. As the decision notes, “The NRC's
actions in other contexts reveal that the agency does not view the
risk of terrorist attacks to be insignificant.” Id. at 1032, Based
on increased risks of terrorism and the NRC’s own actiqns showing
that it.recognized those risks, the Ninth Circuit coﬁcluded “that
it was unreasonable for the. NRC to categoriéally' dismiss the
possibility of terrorist attack on the Storage Installétion and on

- the entire Diablo Canyon facility as too ‘remote and highly

" speculative’ to warrant consideration under NEPA.” 1d. at 1030.
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2. The NRC Erroneocusly Concluded That NEPA Does
Not Apply Based on a Misapplication of:
Principles of Proximate Cause.

The NRC’s decision here rejected the Ninth Circuit’s

ruling in Mothers for Peace because it found, among other things,

that "“there simply is no ‘proximate cause’ link between an NRC
licensing. action, such as (in this case) renewing_an operating
license, and any altered risk of terrorist attack.” (NRC Decision
at 6, Pa 7). 1In short, the NRC’ s Aecision concludes that “(i)t is
‘not sensiblé tc hold an NRC licensing decision, rather than
terrorists themselves, the ‘proximate cause’ of an attack on an
NRC-licensed facility.” (NRC Decision at 7, Pa 8).

-In support of its analysis of the proximate cause issue,

the NRC relies on two decisions of the United States Supreme'Court,

Metropolitan Edison Co. V. People Against Nuclear Eneray, 460 U.S.

766 (1983), and Department of Transportation, 541 U.S. 752 (2004).

Both cases stand for the general principle that “NEPA requires ‘a
reasonably close causal relationship’ between the environmental

effect and the alleged cause,’ analogous to the “‘familiar doctrine

“of proximate cause from tort law.’" Department of Transportation,

supra, 541 U.S. at 767, guoting Metropolitan Edison, supra, 541

U.s. at 774. However, both decisions employ a proximate cause
’analysis in an effort to address cause and effect relationships
that are far more attenuated than the one presented here.

Consequently, neither is controlling on the question of whether the

29




.NRC should have prepared an EIS to address the risk of air attack
-on the Oyster Creek facility.

- Metropolitan Edison concerned an attempt to trigger the
- requirements of NEPA by eetablishing a causal connection between
the relicensing of a nuclear reactor, and the potential for
psychological damage to persons anxious about an unrealiéed

possibility of environmental harm from the reactor’s operation.

Id. at 777. The risk of damage alleged in Metrobolitan Edison thus
did not concern actual damage to the en&ifénment from an accident,
buﬁkthe potential for psychological damaée to people worriee about
pessible environmental damage that had not'occurfed.

The ‘Supreme Court distinguished this . indirect
psychongical damage from direct demage to the physical
environment, such as that which New Jersey seeks to have assessed
in an EIS here. Id. at 775. As the Supreme Court recognized,
.because a “risk” concerns damage that has not yet occurred, “a xisk
of an accident is not an effect on the physicel environment.” Id.
(emphasis in original). The Court further noted that “(a) risk is,
by definition, unrealized in the physical world. In a causal chain
from the renewed operation of (Thiee Mile Island) to'peychological
health damage, the elements oﬁ risk and its perception by (the
pubiic) are necessary middle links.” 1Id. at 775. The Court found
“that the element of risk(,)” as epposed to actual eﬁvironmental

impact, “lengthens the causal chain beyohd the reach of NEPA.”
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Id. at 775. 1Indeed, the EIS reviewed in Metropolitan Edison had in

fact considered the potential for actual physical environmental
harm from accidents. Id.

.Metropolitan Edison thus concluded that the link between

a risk of psychological damage and its purported cause, which was
the contemplation of another, unrealized risk, was ﬁoo attenuated
to require'compliance with NEPA. The Court cautioned, however,
that “(t)he situatibn where an agency is asked to consider effects
:that will occur if a risk is realized, for example, if an accident
occurs at (Three Mile Island) is an entirely different case.” Id.
at 775, n. 9. It is this latter‘type of analysis, involving the
analysiS'of the actual environmental harm that would follow from an
air.attaék, that New Jersey asks the NRC to evaluate in an EIS
here. |

In .rejecting the NRC’'s proximate cause arguments in

Mothers for Peace, the NihthACircuit observed that the Supreme

Court described Metropolitan Edison as involving a chain of three

events: " (1} a major federal action; (2) a change in the physical

environment; and (3) an effect." Mothers for Peace, supra, 449

F.3d at 1029. The Ninth Circuit pointed out that Metropolitan
Edigon "was concerned with the relationship between events 2 and
3," which were "the increased risk Qf acciaént resulting from the
renewed operation of a nuclear reactor” .(event 2, the change in the

physical environment) and "the decline in the psychological health
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of the human population" (event 3, the effect). Mothers for Peace,
449 p.33d at 1029. In contrast, the relationship at issue in

Mothers for Peace was betWeen everits 1 and 2, that is, the major

federal action of licensing the facility,. and the change in the
physical environment, which was the potential for environmental
effécts caused by a terrorist attack. Id. at 1030. The same is
true herei

The = Supreme Court’s decision in Department of

Transportation v. Public Citizen, supra, 541 U.S. 572, similarly

analyzed a cause and effect relationship that has no bearing on the
situation here. In that case, objectors sought to require the
Federal Motor Carrier Safety.Administfation‘(“FMCSA") to perform an
EIS to .study the environmentél impacts of a proposed rule that
WOuld establish a registration program for truck; entering the
United States from Mexico. Id. at 765. The objectors used a “but
for” analysis, reasoning that until FMCSA issued the regulations at
isSue; Mexican trucks could not enter.the Uniﬁed States; therefore,
they argued, the increase in truck traffic, and ‘its enVironmentél
effects, could be viewed as an impact of the regulation. Id. at
766-67. |

The Supreme Court found‘that the relationship between
this federal agency action and the, environmental effect was

insufficient to trigger NEPA, because the federal agency’s

authority did not include the power to prevent the new traffic that

\
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wéuld'cause the alleged environmental impact. The Court found that
the “legally relevant cauée” of £he increased truck traffic was not
the FMCSA’s proposed action, but rather separate actions by the
fresident and Coﬁgréss that authorized this traffic to enter the
Unitéd States. Because FMCSA had no ability to categorically"
exclude the Mexican vehicles, or to regulate.them in order to
mitigate emissions or other environmental effects of increased
traffic, the request for an EIS did not meet the “rule of reason,”
which “ensures that agencies determine whether and to what extent
to prepare an EIS based on the usefulness of any new pbtential

information to the decisionmaking process.” Id. at 767, citing

Marsh"v.'oreqon Natural Resources Council, 490 U.S8. 360, 373-74
(1989) . In short, preparation of an EIS would not fulfill the
purpose of NEPA, since FMCSA “simply lacks the power to act on

whatever information might be ¢ontained in the EIS.” Department of

Transportation v. Public Citizen, supra, at 768.

Here, in contrast, the NRC is the entity charged with
ensuring the environmental safety of the facilities it licenses.
Its action will determine whethef the Oyster Creek facility'will
continue to operate.and what, if any,'mitigation measures will be
.required. Consequently, preparation and analysis of an EIS would
fulfill the aim of NEPA to ensure that ﬁhe NRC takes a “hard look”
at the environmental effects of relicensing iﬁ»light of public

input. See Robertson v. Methow Valley Citizens Council, supra, 490
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U.S. at 339.

The NRC also attempts to justify its conclusion on the
basis that intentional acts of “third party miscreants” are too
remote and unforeseeable to Arequire a' étudy under NEPA (NRC,
Decision at 5-6, Pa 6-7). However, the criminal acts of third
parties,canno; be dismissed as being unforeseeable as a matter of
law. To the contrary, tHe Supreme Court has held, in the context
of a negligence action under the Federal Employers Liability Act,
that “(t)he fact that ‘the foreseeable danger was from intentional

criminal misconduct is irrelevant ...’” to the existence of “a duty

‘to make reasonable provision against it.” Harxison v. Missouri

Pacific Railroad Co., 372 U.S. 248 (1963), citing Lillie wv.

Thompson, 332 U.S. 459, 462 (1947). The NRC's reliance on the
_intentiohal hature of an air attack tb support its éonglusions
regardiﬁg foreseeability therefore is misplaced.

The NRC's refusal to perfofm an EIS to study the
environmental impa;t Qf a terrorist air attack relies on its legal
conclusion that, “as a‘general‘matter, NEPA imposes no legal duty
on the NRC to consider intentional malevolent acts ... in

conjunction with commercial power reactor license renewal.

applications.” See NRC Decision at 5, (Pa 6), citing
McGuire/Catawba, supra, 5 N.R.C. at 365. Similarly, in Private

Fuel Storage, 56 N.R.C. 340, 347 (2002), cited generally in the

Decision of the NRC at 5, n. 16, (Pa 6), the NRC concluded that “an
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'EIS is not an appropriate format to address the chéllenges of
terrorism.” Thus, as it did in the decision reversed by Mothers -
for Peace, - the NRC has denied New Jersey’s petition for an EIS “by
simply declaring, without support that, as a wmatter of law, the:
possibility of a te;rorist attack ... 1s gpeculative andlsimply too
far removed fron1 the natural consequences of‘ agency action.”

Mothers for Peace, supra, at 1030, citing Private Fuel Storage,

supra, 56 NfR;C' at 349. The NRC’'s 1legal conglusion is
unreasonable and violates NEPA both because it fails to address the
foreseeable:risk of environmentél harm posed by the design and
locaticon of Oyster Creek, and because it is at oddé with ﬁhe NRC’s
own actions to address this threat. The NRC’s denial of_Néw'
JerseY's request for a hearing therefore should be reversédf
3. The NRC'’'s Own Treatment of Terrorist Issues
for Purposes Other Than NEPA Compliance

Reveals Its Recognition That the Risk of Air
Attack is Foreseeable.

Although the NRC denied New Jersey's request for an EIS
on the basis that the-risk of .an air attack is too remote and
gpeculative to reguire review under NEPA, that agency has, at the
same time, undertaken extensive efforts to prevent airborne
térrorist attacks on nuclear facilities in the context of its
authority under the AEA. For example, the NRC’s decision denying‘
New Jersey’s petition cites its “extensive efforts to eﬁhancé'

security at nuclear facilities,” including its proposal of a new,

more stringent “design basis threat” rule. (NRC Decision at 7, Pa
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8); see also Mothers for Peace, supra at 1031, n. 8. Despite these
actions, the NRC nevertheless continues to insist that it is not.
regquired to prepare an EIS addressing the potential enviroﬁmentai
lmpact of an air attack at Oyster Creek because it finds such an
eveﬁt too remote and speculative to triggef NEPA.

In Mothers for Peace, the Ninth Circuit took issue with

the inconsistency of this approach. As that Court stated, ‘“it
appears as thoqgh the NRC is attempting, as a matter of policy, to
insisp on its preparedness and the seriousness with which it is
responding to the post-September 11" terrorist threat, while
concludihg, as a matter of 1aw, that all terrorist threats are
‘remote and highly speculative’ for NEPA purposes.” Id. at 1031.
Based largely on this inconsistency, the Court found that Ehe NRC's

categorical refusal to consider the environmental impact of

terrorist attacks was unreasonable. Id. at 1035. Similarly, in

Liﬁerick Environmental Action, Inc. v. NRC, supra, 869 F.2d at 713,
this Court found that evidence of regulatory méasures undertaken by’
the NRC to address a risk of severe accidents was relevant to the
question of whether the environmental impact of éuch accidents was
sufficiently foreseeable to trigger NEPA requirements. In that
case, the NRC had undertaken regulatory measufes in résponse to
concerns'raised'by the accident at Three Mile Island. As this
Court observed, “an across-the-board conclusion that the risks of

severe accidents are remote and speculative, even if it had been
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made; would fly in the face of the expenditure of tens of millions
of dollars” to comply with additional safety requirements imposed
by the NRC. This Court further noted that, "“(a)ls the NRC itself
ﬁas indicated with regard to emergency plénning, these ‘regulations

are premised on the assumption that a serious accident might

occur.'” Id. at 740, guecting IMO Philadelphia Electric Co.

(Limerick Generating Station), 22 N.R.C. 681, 713 (1985).

It is illogical for the NRC to treat the threat of
terrorist attack as being extremely serious and foreseeable in the
regulatory context, while at the same time insisting that the.
threat of an air attack at Oyster Creek is too speculative and
thedretical to reguire it to érepare an EIS to comply with NEPA.
Becéuse the NRC’s decision here is not only unreasonable as a
matter of law, but also arbitrary and capricious,‘it should be

reversed.
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POINT IT

THE NRC’S REGULATIONS ESTABLISHII\;IG THE SCOPE

OF ITS REVIEW ON A RELICENSING PROCEEDING DO

NOT PRECLUDE THE REVIEW OF THE ENVIRONMENTAL

IMPACTS OF AN AIR ATTACK UNDER NEPA.

The NRC attempts to avoid NEPA’S reQuixement for an EIS
by concluding that the issues raised by New Jersey are beyond the
scope of a iicenSe renewal proceeding. More specifically, the NRC
concluded that New Jersey’s petition did not raise issues related
to the detrimental effect of aging on the facility, which is the
issue addressed on a license renewal {NRC Decisioﬁ at 5, Pa 6).
'The NRC concluded that if New Jersey wished to‘ expand the
relicensing inquiry beyond that covered by a GEIS, it would have to
file a petition to change the NRC's rules (NRC Decision at_li, Pa
12) . |

Contrary to the NRC's assertions here, ité'regulations do
provide for the consideration of new ~information regarding
environmental risks specific to a facility, even on renewal of a
1icense. 10 C.F.R. §8 51.53(¢); 10 C.F.R. §52.,95(c). Indeed, if
the NRC were to adopt regulations cailing for it to ignore this

information, they would be contrary to the independent statutory

rTequirements of NEPA. See Limerick, supra, 869 F.2d at 741."

Therefore, the NRC’s rejection of New Jersey'’s petition for an EIS

addressing these environmental impacts should be reversed.
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1. The NRC’'s Regulations Governing Relicensing
- Provide for the Analysis of the Risks of
Attack on a Facility. '

The NRC's regulations governing environmental review on
relicensing proceedings do provide for the development and
consideration of new information pertaining to environmental
impacts, such as that wﬁich New Jersey seeks here. For example, 10
C.F.R. § 51.53(c) (3) (ii) (L) requires én‘applicant for relicensing
to sﬁbmit V“a consideration of altérnatives to mitigate severe
accidentsg” kin those .instances where “staff has not previously
considered' severe accident. mitigation alternatives for the
applicant’s plant in an environmental impact statement or related
supplement or in an environmental assessment....” Moreover, the
NRC'’s regulations call for staff evaluation and'supplemeﬁﬁation of
the GEIS in light of “any new information.” 10 C.F.R. §

51.95(c) (4).

As the NRC itself noted in Turkey Point, supra, 54
N.R.C. at 17-18, the information in a GEIS must be supplemented for

each individual renewal application, as follows:

Applicants must, ... provide a plant-specific
review of all environmental issues for which
ocour Commission was not able to  make
environmental £findings on a generic basis.
-Our rules refer to these as “Category 2"

issues. See 10 C.F.R. Part 51, Subpart A,
App. B. In other words, if the severity of an
environmental impact might differ

significantly from one plant to another, or,
if additional plant-specific measures to
mitigate the impact should be considered, then
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the applicant must provide a plant-specific
analysis of the environmental impact.

‘The NRC’'s regulations also. allow for the consideration of
supplemental information for Category 1 issues. See Id. (providing
that, “even where the GEIS has found that a particular impact
applies’generically (Category 1), the applicant must still pfovide
additional analysis in its Environmental Report 1if new and
significant information ‘may bear on the applicability of thel
Category 1 finding at its particular plant.”). No such information
was submitted here by‘AﬁerGen,‘or reviewed by-NRC, to evaluate
environmental risks or mitigation alternativeé for ai? attacks at
the Oyster Creek facility.

The NRC’s regulations governing relicensing proceedings

thus provide a vehicle for the creation of a site-specific EIS to

consider the environmental impacts of an air attack. See 10 C.F.R.
§ Sl.95(c)(4). It becomes élear, theréforé, that the NRC's real
reason for denying New Jersey’s petition is its categorical
refusal, as a matter_of 1éw, to consider environmental riéks posed
by possible terrorist air attacks as proper subjects for'NEEA
review. See Mothers fo; Peace, supra, 449 F.3d at 1027. For the
reasons set forth in Point I, however, the likelihood of an air
attack clearly is not so remote and unforeseeable as'té excuse the
NRC frdm reviewing this risk in an EIS under NEPA. Therefore, the

NRC'’s rejection of New Jersey’s petition is not only unreasonable

as a matter of law, but also is arbitrary and capricious, and
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should be reversed.

2. NRC Regulations Limiting the Scope of NEPA’s
Applicability to Exclude Foreseeable
Environmental - Risks Would Violate the
Reguirements of that Act.

It is clear from the foregoing that. the NRC's ekisting
regulations are consistent with undertaking the’EIé analysis that
New Jersey seeks in this relicensing proceeding. Indeed,
regulations foreclosing an inquiry otherwise required by NEPA would
violate that Act. The obligation imposed by NEPA is separate and

independent from the NRC’'s authority under the AEA. Limerick

FEcology Action, Inc. v. NRC, supra, 869 F.2d at 741; San Luis

-Obispo Mothers for Peace v. NRC, supra, 449 F.3d at 1020. As this
Court has stated, “there is no language in NEPA itself that would
permit its procedural requirements to be limited by the AEA. In

addition, there is no language in AEA that would indicate AEA

precludes NEPA.” Limerick, Supra, at 729.
As this Court has recognized, “[I]t is axiomatic that
federal regulations can not ‘trump’ or repeal Acts of Congress.”

IMQ Complaint of Nautilus Motor Tanker Co., 85 F.3d 105, 111 (3d

Cir. 1996) . The NRC cannot excuse its failure to'comply with NEPA,
which is a federal statute, based on 1limits imposed on its

relicensing review by regulations it has adopted under the AEA.
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poiNT ITI

THE FACT THAT THE NRC’S ACTION CONCERNS THE

RELICENSING OF AN EXISTING FACILITY 1IS

IRRELEVANT TO THE EXISTENCE OF THE NRC’'S

OBLIGATION UNDER NEPA TO PREPARE AN EIS.

Among the reasons advanced by the NRC to support its
refusal to prepare an EIS to address the effects of an air attack
hén_Oyster Creek i1is its conclusidn that the relicénsing of that
facility does not create any new or chanéed potential for
environmental harm. More specifically, the NRC found that because
the renewal of AmerGen’s license will not involve additions dr
changes to.the Oyster Creek facility, rélicensing will not result
in the creaﬁion bf “a néw ‘terrorist target.'” (NRC Decision at 7,
n. 25, Pa 8). The NRC therefore concluded that “(t)he terrorism
risk at Oyster Creek remains the same during the renewal period as
it was the day before when it opéra£ed under its original license.”
- ,

The NRC’s analysis reflects an appérent attempt to infer,

without expressly so stating, that its relicensing of Oyster Creek

is not a major federal action triggering NEPA. See 42 U.S.C. §

4332(1) {(c). However, the llkellhood that the Oyster Creek facility
Lw1ll ‘be relicensed w1thout modification does not alter the fact
that, by authorizing a facility to 6perate for another 20 years,

the NRC has taken an action that has a signifiéant impact on the

human environment requiring review under NEPA. See Robertson v.
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Methow Valley Citizens Council, supra, 490 U.S. at 339. Allowing
an additional 20.years of operation cleafly creates additional
potentialvfo; events causing environmental harm, such as an air
attack. Cons;deration of these impacts is particularly important
and appropriate where, as. here, the concern is one that was not
addreésed in‘an earlier EI or EIS, because it was not considered a
risk at thé:time,of Oyster Creek’sAiﬁitial_licensing. See 10
-C.F.R. §.Sl.53tc).

The NRC’'s own rules provide for the evaluation of these.
environmental impacts as a necessary element of relicenéing review.
Most notably, the NRC requires a consideration of severe accident
" -mitigation alternatives on relicensing where staff' “has not
previously considered” such altérnatives. 10 C.F.R. §
51.53(c)(3) (ii) (L) . The NRC itself has stated that the
environmental analysis it wmust unaertéke on a renewal application
is designed to identify "“possible environmental impacts, generic

and plant-specific, that could result from an additional 20 }ears

of nuclear pQWer plant operation.” Turkey Point, supra, 54 N.R.C.
at 17 (pPa ). |

The NRC further has expressly recognized that analysié of
design bésis risks, such as the risk of terrorist attacks, should
be treated in the same way on an application for relicensing as it
igs for new facilities. Specifically, in its response to public

comments on its recent revisions to the Design Basis Threat ("DBT")
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rules, 10 C.E.R. § 73.1, the NRC stated. its agreement with
commentérs “that the radiological sabotage DBT should be uniformly
applicable to new and currently operating nucleaf power plants.”
Consequently, the NRC *did not propose différent radiological
sabotage DBTs for new nuclear power planﬁs in the proposed rule."
72 Fed.Reg. 12,705, 12,716.

In summary, the NRC'’s regulations requiring an evaluation
of environmental impacts and design basis threats on a relicensing
proceeding reflects its recognition ﬁhat the,action of relicensing
a facility to operate for another 20 years creates additional

environmental impacts that trigger the need for NEPA review.

~
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POINT IV

'THE NRC'’S OBLIGATION TO COMPLY WITH NEPA IS

NOT EXCUSED BY OTHER ACTIONS IT HAS TAKEN TO

ADDRESS SECURITY AT A NUCLEAR FACILITY.

The NRC found that a NEPA review oflterrorism concerné
“would be largely superfluous” in light of its ongoing, extensive
~efforts to address these issues through rulemaking, including the
proposal of “a new.and more stringent ‘design basis threat rule.’;
(NRC Decision at 7, Pa 8). The fact that the NRC has concluded
that its owﬁ regulatory actions under the AEA are the best vehicle
to éddressvterrorism, however, does not relieve it froﬁ the need to
comply with NEPA. _Development of an EIS is hecéssary to ensure
that.the NRC’s relicensing decision fully implements NEPA’'s goals
of causing the agency to take a “hard look” at the environmental

impacts of its proposed action, and to take into account public

input. Robertson v. Methow Valley Citizens Council, supra, 490

U.S. at 339.
Compliance with NEPA is required “unless specifically

excluded by statute or existing law makes compliance impossible.”

Limerick Ecology Action, supfaf 869 E;Zd.at 729. Although the
obligation to comply with NEPA is subjectvto a “rule of reason”
that obviatés the need for an EIS where its preparation “would
sexve .‘no purpose”in light of NEPA;s regulatory scheme as a

whole,” Department of Transportation v. Public Citizen, supra, 541

U.S. at 767-68 {(citation omitted), that exception does not apply
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hére.

In Department of Transportation wv. Public Citizen, for
example,‘the preparation of an EIS was not required under the “rule
Qf'reason” because the agency that was proposing to take action
lacked the authority to implement any recommendations that might be
received in the EIS process, even if it wished to do so; Id. af
768. Here, in contrast, the NRC haé the authority to act. Its
denial of New Jersey’s request for an EIS rests instead on its
determination that the use of AEA rulemaking to address terrorism

concerns represents a better allocation of its administrative

resources. ee NRC Decision at 12, citing I/M/Q_ Duke Energy

Corporation (McGuire/Catawba), 56 N.R.C. 365 (2002) (Pa 13),

(céncluding that “it is sensible not to devote resources to the
likely'impact of terrxorism during the licensure renewal period, but
instead to concentrate on how to prevent a terrorist attack in the
near term at the already licensed facilities.’”). The NRC’S
‘concerns with protecting its own administrative resources and
choice of administrati#e procedures cannot excuse.compliance by
application of the “rule of reason.”

The NRC is also incorrect that the preparation of an EIS
would be superfluous. The two goals of NEPA are, first, to require
the agency to “consider every significant aspect of the
- environmental impact of a proposed action” and; éeéond,‘ to “inform

the public that it has indeed considered environmental concerns in
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the decisionmaking process.” Baltimore Gas & Elec. Co. v. NRDC,

462 U.8. at 67, 97 (1983); accord, Concerned Citizens Alliance v.

Slater, 176 F.3d 686, 705 (3™ Cir. 1999). The fact that the NRC
may have take@ regulatory measurés under the AEA to address plant
security does not provide assurance that it has evaluated the human
environmental impacts of its action, taking into account public
input, as required by NEPA.

Similarly, an EIS is not made superfluous by the GEIS
review already. performed> for the Oyster Creek relicehsing
proceeding,'which addressed only the effecfs of a severe accident
common to:all nuclear power plants.. This gengric review did not
include an analysis of the environmental effects of an air attack
on Oyster Creek, taking into acéount its particﬁlar design,
including its elevated fuel pool, or its location near population
centers. See NRC'DeCisidn at 8 (Pa 9). Thus, neither the adoption
of‘security rules under the AEA, nor a GEIS review iimited'to the
effects of severe accidents without reference to the particular -
risk of air attack, is an effective replacement for an EIS épecific
to . Oyster Creek.

Finally, the NRC's suggestion thaﬁ New Jersey file a
rulemaking petition seeking revision of the NRC's process ana
criteria to better address the environmental impacts of an air
attack on a nuclear plant does not identify an adequate means to

address New Jersey’s concerns regarding Oyster Creek (See NRC
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Decision at 11, Pa 12). The rulemaking process is, by nature,
uncertain both in its timiﬁg' and its effectiveness. Those
uncertainties may cause irreparable harm to New Jersey and its
residents, since ‘even if ideas for ‘mitigation measures. are
generated from public participation in thevrulemaking pfocess, it

is unlikely that they will be implemented in time to affect the

Oyster Creek relicensing‘ decision. See Citizéns for Better

‘Environment v. Costle, 515 F.Supp. 264, 274 (D. I11l. 1981) (finding

delayed administrative action caused irreparable harm). By denying
the‘statutorily mandated process\proviaed by NEPA in favor of a
process thatvis unlikeiy to address these'environmental concerﬁs,
the NRC has ébused its discretion. |

Indeed; the NRC has recently indicatedlwhat its response
would 1ikely be to a petition for rulemaking like the one it
suggests here. In December 2006, it denied petitions for.
rulemaking sought by Westchester County, New York, and Brick:
'Township; New Jersey. 71 Fed.Reg, 74848. Each of those petitions
sought, in part, revision of the NRC's process and criteria for
relicensingron the ground that they do‘not adequately address
security of muclear plants in lightvof the 9/11 terrorist attacks.
71 F.R. 74849. The Brick Township petition specifically concerned
Oyster Creek. Id. The NRC denied the petitions on»the‘ground that
nuclear plant security issues are “monitored through an on-going

regulatory process,” which is outside the écope of '‘a license
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renewal proceeding. 71 Fed.Reg. 74853.
The NRC's rationale for denying these petitions mirrors
that which it has applied to deny New Jersey’'s contentions here.

Thus, the NRC’s decision in this case, and its denial of the

Westchester County and Brick Township petitions for rulemaking, .

taken together, show that it is unwilling to allow meaningful

public input on security issues within relicensing proceedings for

nuclear facilities, including Oyster Creek. This approach reflects

an unreasonable and incorrect reading of the law, as well as an

arbitrary and capricious action that should be reversed.
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POINT V
THE SENSITIVITY OF SECURITY INFORMATION IS NOT
-A LEGITIMATE REASON TO REFUSE TO PERFORM AN

EIS ANALYSIS UNDER NEPA.

Iﬁ addition to finding that the possibility of an air
attack is too remote to triggexr the application of NEPA, the NRC
concluded that the sensitive nature of the iﬁformation.nécessary to
evaluate that 'environmental risk makes it inappropriate for
consideration in an EIS (NRC Decision atl7-8, Pa 8-9). More
speéifically, the NRC concluded‘that, due to the need to safeguard
security information for Oyster Creek, any attempt to comply with
the public participétion requirements of NEPA would be “meaningless
or even prohibited...." Ibid. The NRC’'s reasoning, however,

ignores the fact that the purposes of NEPA can be served even where

the ability of the government to share information with the public

is limited. See Weinberger wv. Catholic Action of Hawaii, 454
U.S. 139, 143 (1981).

As the Ninth Circuit found in Mothers for Peace, supra,

at 1034, the NRC has been required to comply with NEPA, even where
the sensitive nature of the information necessary to prepare an EIS
required it to be protected from disclosure. In reaching that

conclusion, Mothers for Peace relied on the decision in Weinberger,

supra, in which the Navy argued that the need to safeguard
information on security issues precluded its ability to comply with

NEPA. ' The Weinberger Court, however, found that the classified
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nature of the information did not give rise to a complete exemption
from NEPA. Id. at 145-146. Because NEPA requires only that an
agency comply with its dictates “to the fullest extent possible(,)”
Weinberger, supra, at 142, guoting 42 U.S.C. 4332(2) (c), the Court
concluded that compliance with NEPA contemplates that “a federal
agency might have to include environmental considerations in its
decisionmaking process, vyet withhold public disclosure of any NEPA
documents,” in those cases where its analysis involves classified
or sensitive information. Id. at 143.

| As the Weinbexrger Court found, NEPA's first goal, which
is to ensure that the agency integrates an environmental analysis
into its decisionmaking process, can be fulfilled by preparing an
EIS even 1if the agency is not able to provide the EIS to the
public. Weinbergef, ggg;g, at 143. Further, NEPA's-second goal of
providing a pﬁblic .proéess can ‘be advanced even if 1little

information can be publicly released. As noted in Mothers for

Peace, supra, 449 F.3d at 1034, “that the public cannot access the

resulting information does not explain the NRC’s determination to
prevent the public from contributing' information to the

decisionmaking process.” (emphasis in original). See also,

Concerned About Trident v. Rumsfeld, 555 F.2d 817 (D.C. Cir. 1977).
Indeed, the very announcement that an EIS considering impacts of
terrorist air attacks has been completed will serve one of the

functions of a public process, by assuring the public that these
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impacts have been considered by the NRC.

New Jersey, of course, does not suggest that all security
information necessarily be disclosed to the public. It simply
suggests that the NRC is éapable of conducting an analysis of the
environmental impacts of a terrorist air attack on Oyster Creek
thét serves the goalé of NEPA “to the fullest extent possible,” 42
U.S.C. § 4332(2)(c), while still preserving confidentiality of
legitimate security inforﬁation. As NRC Commissioner Gregéry B. .
Jaczko observed in his dissent from the NRC’'s denial of New
Jersey's petition, the NRC “has successfully engaged the public,
while ﬁfotecting security infofmation, in the contekt 0f the ﬁET
rulemaking.” (NRC Degision, Digssent, at 16, Pa 17). Therefore, the
NRC’'s determination that the sensitive nature qf the information
involved here precludes the need to prépare én .BIS 1is an
unreasonable reading of the law, and is further afbitrary.and

capricious, and should be reversed.
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PQINT Vi

NEW  JERSEY’S CONTENTIONS ARE WITHIN THE SCOPE

o)) ITS PETITION, AND PRESENT SERIOUS

ENVIRONMENTAL CONCERNS BASED UPON SITE

SPECIFIC CHARACTERISTICS OF OYSTER CREEK.

For the reasons set forth in Points I thfough V of this
Briéf, the envifonmental questions raised by an air attéck scenario
are, on their face, of sufficiently immediate concern that NEPA
required them to be addressed by the prepagation_of an EIS in this
relicensing proceeding. Nevertheless,;in'its appeal before the
NRC, New Jersey argued in the alternative that the nature of the
risk surrounding Oyster Creek also would justify an exercise.of-the
NRC's discretion to consider serious safety, environmental ox
common defense and security matters in extraordinary ciréumstances,
even wheré those factors were not speéifiéally recited by the
pleadings. (New Jersey Brief on Appeal to NRC at 16, citing 10
C.F.R. § 2.760 (other citations omitted) (Pa 399). These risk
factors . include the Oyster Creek facility’s location near
population centers, and the older design of its elevated spent fuel
pool, which makes it particularly vulnerable to an air attack.
Id.

In denying New Jeréey’s conténtion,.the NRC concluded
that the “gpecial risk factors” identified by New Jersey are
- inadmissible because they were “not part of the original
contention(.)” (NRC Decision at 10, Pa 11). To the extent that the

NRC’s denial of an EIS relies on this purported defect in New
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Jersey’s pleadings, however, it must fail. The patently obvioué
nature of these “special factors” requires their examination by the
NRC, which has an affirmati&e obligation to meet the mandate of
NEPA. |

As the Supreme .Court has recognized, “{p)ersons
challengihg an agency's compliance with NEPA must ‘structure their
participation so ﬁhat it ... alerts the agency to the [parties’]
position and contentions,’ in order to allow the agency to give the

issue meaningful consideration.” Department of Transportation v.

Private Citizen, supra, 541 U.S. at 764, citing Vermont Yankee

Nuclear Power Corp. v, Natura; Regources Defengse Council, Inc., 435 -

U.s. 519, 553 (1978). Nevertheless, the Court in Private Citizen
recognized that “the agency_bears the primary responsibility to
ensure that it cémplies with NEPA(.)” The Court also recognized
that “an EA’'s or an EIS’ flaws might be so obvious that there ig no
need for a commentator to.point them out specifically in order to
preserve its ability to challenge a proposed action.” - Id. aﬁ 765.

One of the NRC’s objectives in the adjudicatory hearing 
process is -to “produce an infofmed édjudicatory recoxd thaf
supports agency decisionmaking on matters related to the NRC's
responsibilities for protecting public health and safety, the
common defense and security, and the environment.” NRC Policy
Statement on Conduct of Adjudicatory Proceedings, 63 F.R. 41872,

41873 (August 5, 1998), Clearly, the fact that Oyster Creek is
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located near the population.centers of Philédelphia and New York,
along with the fact its older design dates from a time when the
risk of terrorist attack was of less concern it is ncw, are not
obscure technical facts that the agency would be unable to identify
unless they aie specifically spelled out in é hearing.request. To
the contrary, it is patently obvious from-the nature of that
~ingquiry itself that these factors would be critical and necessary
to any review of the environmental risks posed by terrorist air
attack on the Oyster Creék facilitybor its‘elevated fuel pool.
Each of those characteristics of the Oyster Creek facility
justifies a site-specific, rather than generic, analysis of severe
_accident mitigatioh‘alternatives under NEPA. | The NRC thus has
failed in its obligation under NEPA, which requires here that it

_consider the vulnerability of the facility to air attack.
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CONCLUSIQN

For the reasons stated in this brief, Petitioner, New

Jeréey Department of Environmental Protection respéctfully requests
that the Court reverse the deciéion of Respondent U.S. Nuclear
Regulatory Commission rejecting New Jersey’s contention that the
National EnvironmentalFPolicy Act of 1969 requires an environmental
impacts analysis of a terrorist attack by air on the Oyster Creek
Nuclear Generating Station,‘located in Lacey Township, New Jersey;
within the proceedings on the application by Respondent AmerGen

Energy Co., Inc., for relicensure of'that facility.

Respectfully submitted,

ANNE MILGRAM
ATTORNEY GENERAL of NEW JERSEY
Attorney for Petitioner
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By: _ v

v%i:”;“/ i

ohn A. Covino
eputy Attorneys General
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Petitioner New Jersey Department of Environmental
Protection hereby petitions the Court for review of the Ordexr of
Respondent United States Nuclear Regulatory Commission, dated
February 26, 2007, which affirmed the denial by the United States
Atomic Safety and Licensing Board of the adwmissibility of a
contention submitted by Petitioner that the National Environmental
Policy Act of 1970, 42 U.S.C. 4321 to 4361, requires Respondent
Commission to consider the environmental consequences of an attack
by air on the Oyster Creek Nuclear Generating Station, located in
Lacey Township, New Jersey, as part of its license renewal review
for that facility. The Order is attached as Exhibit 1.
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Deputy Attorney General
Division of Law
Hughes Justice Complex
P.O. Box 093
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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION DOlfSKNEggD
. COMMISSIONERS _ S February 26, 2007 (1:25pm)
Dale E. Klein, Chairman Of;fi,(iié SEK?,EEQTN%HY
Edward McGalfigan, Jr. | ADJUDICATIONS STAFF
Jeffrey S. Merrifield :
Gregory B. Jaczko
Peter B. Lyons ' ' SERVED February 26, 2007

In the Métter of
AMERGEN ENERGY COMPANY, LLC DoCket_ No. 50-0219-LR

(License Renewal for Oyster Creek Nuclear
Generating Station)

R e Tl Pl S R

CLI1-07-08

MEMORANDUM AND ORDER

This is a proceeding to renew the operating license of the Oyster Creek Ndclear
Generatin’g Station. Several m’on.ths ago, in CLI-06-24, we affirmed a Licensing Board
decision’ rejecting two contentions proposed by the New Jeréey Department of Environmental
Protection (New Jersey).? We postponed deciding on_é other question New Jersey raised on
appeal“ ~ whether the Board properly rejected a contention claiming that the Nationat |
Environmental Policy Act (NEPA) requires the NRC to consider, as part of its license renewal
fre\_/i'ew, the conseguences of a hypothetical terrorist attack on the Oyster Creek reactor. Today,

notwithstanding a recent decision by the United States Court of Appeals for the Ninth Circuit,

'LBP-06-07, 63 NRC 188 (20086).
2CLI-06-24, 64 NRC 111 (2006).

*Brief on Behalt of Petitioner New Jersey Department of Environmental Protection on
Appeal from Order LBP-06-07 of the Atomic Safety and Licensing Board Denying Request for
Hearing and Petition to Intervene (New Jersey Appeal) (March 28, 2006)..
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2.
holding that the NRC may not exclude NEPA-terrorism contentions categorically,* we féiterate '
our longstanding view that NEPA demands no terrorism inquiry. We also point out that, for
license ..renewal, the NRC has in fact examined terrorism under NEPA and found the impacts
similar to the impacts of already.-analyzed severe reactor accidents. Hence, we aifirm the
Board’s rejection of New Jersey’s NEPA~te;foris'm contention.
| In addition, in today’s decision we address, and find moot, pending appeals fited by
AmerGen Energy Company, LLC (AmerGen)® and the NRC Staff® concerning a "dry well liner”
contention filed by a coalition of organizations oppo_séd to renewing the Oyster Creek operating
license. |

[. INTRODUCTION
A Prelimiﬁary Matter
Appeals filed by AmerGen and the NRC Staff both sought reversal of the Board'
dectsnon to admnl a contemxon filed by the Nuclear lnformanon and Resource Service (“NlRS")
Jersey Shore Nuclear Watch, Inc., Grandmothers, Mothers and More for Energy Safety, New
Jersey Public Interest Research Group, New Jersey Sierra Club, and New Jersey -

Environmental Federation (collectively, “Citizens”) on Oyster Creek’s pian, or (alleged) lack of a

4 San Lurs Obispo Mothers for Peace v. NAC, 449 F.3d 1016 (9" Cir. 2006), cert. demed

sub nom. Pacific Gas & Elec. Co. v. San Luis Obispo Mothers for Peace, No. 06-466 (Jan. 16,
2007). Pacific Gas and Electric Company, not the government, filed a certiorari petition in the
San Luis Obispo Mothers for Peace case. In responding to the certiorari petition, the '
government made clear its disagreement with the Ninth Circuit decision on the merits, but
pointed out that the NEPA-terrorism issue had not yet been addressed directly by other courts
of appeals, and thus was not yet ripe for Supreme Cour! review. See Brief for the Federal
Respondents, Pacific Gas & Elec. Co. v. San Luis Obispo Mothers for Peace, No. 06-466
(Supreme Court, faled December 15, 2006).

5 AmerGen Appeal of LBP-06-07 (Ltcense Renewal Proceeding for the Oyster Creek
Nuclear Generating Station, Docket No. 50-219). (AmerGen Notice) (March 14, 2006) and Brief
n Support of Appeal from LBP-06-07 (AmerGen Appeal) (March 14, 2006).

® NRC Staff Notice of Appeal of LBP-06-07 (NRC Staff Notice) (March 14, 2006) and
NRC Staff’s Brief in Suppont of Appeal from LBP-06-07 (NRC Statff Appeal) (March 14, 2006).
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23-
plan, for monitoring the reactor’s dry we’ll. liner.

After AmerGen's ‘ahd the NRC Staf_f’s appéals were filed,'the Board issued a new
~ decision finding that Citizens’ contention, as originally admitted, was a éohtention of “omission”
that had later been cured.” The Board permitted Citizens to file a new contention based upon |
AmerGen's docketed commitment to perforfn periodic uftrasonic testing in the sand bed region
of the dry well liner. | |

We postponed our consideration of thé AmerGen and NRC Staff appealé lo awail the
outcome of the process thé Boérd had set in motion. Since then, the Board has granted
Chtizens’ petition to file a new contention on the dry well liner issue.® While AmerGen and the
NRC Staif have not formally withdrawn their appeéls, the Board's latest decision effectively

shifts the focus of potential future agency litigatioh to the newly admitted contention. in

recognition of this change, we tie up loose ends today by dismissing the pending AmerGen and

NRC Staft appeals — Which were directed to Ciiizéns’ now-superseded oriéinal contention ~ as
‘moot. |
B. ‘Background ~ New Jersey’s NEPA-Terrorism Contention
" New Jersey maintains that NEPA requires the NRC to consider the consequences of a.
terrorist attack on Oyster Creek. Un‘der‘ NEPA, in New Jersey’s view, the NRC Stalf’'s |
environmental analysi.s ought to have included a more elaborate examin.atio'nk of “Severe |
Accident Mitigation Alternatives™ at Oyster Creek, including an inquiry into the con.sequences of

a potential aircraft attack on the reactor, the vulnerability of the spent fuel pool to terrorist attack

LBP-06-16, 63 NRC 737 (2006). See generally Duke Energy Corp. (McGuire Nuc!eér :

Energy Station, Units 1 and 2; Catawba Nuclear Station, Units 1 and 2), CLI-02-28, 56 NRC
373, 382-84'(2002).

- L BP-06-22, 64 NRC 229 (2006).
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4-
* and to “design basis” threats,’ and long-term compensatory measures to defend against
terrorism.™®

The Board held that terrorism aﬁd "design basis threat” réviews, while important and
ongoing, lie outside the scope of NEPA in general and of license renewal in pérticular," and
rejected New Jersey’s proposed NEPA contention.™ |

- H. ANALYSIS - '

New Jersey argues that the Board erred in rejecting its broposed contention regarding
the adeduacy of AmerGen's Sevére Accident Mitigation Alternatives analysis. This contention
' | vfocused parliéulérly on AmerGen’s failure to analyze Oystef-Creek's vulnerability to terrorist air .V

altack, including risk of potehtial damage 1o the reactor core (based on the specifics of the

Opyster Creek design and current design basis threat information), vulnerability of the spent fuel -

poal, and the sufficiency of interim corhpensatory measures intended to improve Oystef Creek’s
damage response capabilities.
Last June, in San Luis Obispo Mothers for Peace v. NRC, the Ninth Circuit issued a
’ decision holding that the NRC could not, under NEPA, categorically refuse to éonsidef the
" consequences of a terrorism attack against a spént fuel storage facility on the Diablo_Canyon
reactor site in Califorhia- New Jérsey points to (the Ninth Circuit decision as authority for its

NEPA-terrorism contention in the current license renewal prdceeding." Respectiully, however,

The “design basis threat” rule describes general adversary characteristics that
designated NRC licensees, including nuclear power plant licensees, are required 1o defend
against with high assurance. See generally 10 C.F.R. § 73.1.

See New Jersey Petition at 3-6 (unnumbered).

' See LBP-06-07, 63 NRC at 199-204.

2See id. at 199-211.

¥ See New Jersey Depanmeht of Environmenital Protection’s Notice of Pertinent New
, : _ ' {continued...)
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we disagree with the Ninth Circuit’s visw. We of course will follow it, as we must, in the Diablo

Canyon proceeding itself. But the NRC is not obliged to adhere, in all of its proceedings, 1o the

first court of appea!s decision to address a controversial question.“ Such an obligation would
. defeat any possibllity of a conflict between the Circuits on important issues.” For the reasons
~ Wwegave in our prior decisions,™ and for the reasons the Soiicitor General gave in his _recen't
Supreme Court briéf in the Diablo Canyon case,” wé continue to believé that NEPA does not
require the NRC to consider the enVironmental conseqqence's of hypothetical terrorist attacks
on NRC-licensed facmttes |

We find that the Board properly applied our settied precedents on the NEPA-terrorism

_Issue. ‘Terronsm contentions are, by their very nature, directly related to security and are
‘ 'therefore, under our {license renewal] rules, umei’aled té ‘the detrimental effec_is of aging.’
Consequently, they are beyond the scope of, not ‘material’ to, and inadmissible‘in, a license
renewal broceeding;”'“ Mofem’/er, as a general matter, NEPA “imposes no legal duty on the

NRC to consider intentional malevolent acts . . . in conjunction with commercial power reactor -

( .continued)
Case Law Affecting Appeal and Request for its Consideration (June 12 2006). As pointed out
in note 4, supra, the Supreme Court recently declined to review the Ninth Circuit decision.

“An agency is not required to acquiesce in an unfavorable decision when faced with the
same legal issue in another circuit: under preclusion doctrines a court of appeals decision may
prevent the government from re-litigating the same issue with the same party, "but it still leaves
[the government] free to litigate the same issue in the future with other litigants.” United States
v. Stauffer Chemical Company, 464 U.S. 165, 173 (1984). See also United States v. Mendoza
464 U.S. 154, 160 (1984).

' A contlict in the Circuits is a key criterion informing the exercise of the Supreme
Court’s certiorari jurisdiction. See Supreme Court Rules, Rule 10.

**See generally Private Fuel ,Srbrége, L.L.C. (Independent Spent Fuel Storage
Instaliation), CLI-02-25, 56 NRC 340 (2002).

7 See note 4, supra.

®McGuire/Catawba, CLI-02-26, 56 NRC at 364.
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-
license renewal applications.”*® “The ‘em)i'ronmemal' effect caused by third;party miscreants ‘is
... simply too far removed from the natural or expected consequences of agency action to
require a study under NEPA.”® “[Tlhe claimed impact fs too attenuated to find the propésed\
federal action to be the ‘proximate cause’ of that impact.™’ |

. O'ur prior precedents are consistent with Supreme Court NEPA doctrine. ln‘ two fnajor
decisions ~ Metropolitan Edison Co. v. People Against Nuclear Energy (1983) and Department
of Transpoﬁarion v. Public Citizen (2004) — the Court has said that'a “reasonably close causal
relationship™ between federal agency action and environmental consequenceé is necessary lo
trigger NEPA,; the Court analogized NEPA’s causation requirement to the tort taw concept of
“proximate cause.™

The Ninth Ci?cuit brushed aside the Supreme Court’s “proximate cause” test as
som'éhow “inapplicable” to NRC ficensing decisions.® But the Subreme Court has héld,
, 'uncondi'tionally,. that the test is “required.” The Ninth Circuit's view notwithstanding, there
simply is no “proximate cause” link between an NRC licensing action, such as (in this case)

renewing an operating license, and any altered risk of terrorist attack. Instead, the level of risk

Id. at 365.

20yd., quoting Private Fuel Storage, CLI-OZ-ZS, 56 NRC at 349.

? Private Fuel Storage, CLi-02-25, 56 NﬁC at 349, citing Metropolitan Edison Co. v.
People Against Nuclear Energy, 460 U.S. 768, 772-75 (1983). See also Department of
Transportation v. Public Citizen, 541 U.S. 752, 767 (2004). '

22 Department of Transportation, 541 U.S. at 767; Metropolitan Edison, 460 U.S. 774.

.2 See 449 F.3d at 1029.

24 Department of Transportation, 541 U.S. at-767; Metropolitan Edison, 460 U.S. 774.
460 U.S. 774, 541 U.S. at 767.
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-
depends upon political, social, and economic factors external to the NRC licensing process. ?°
It is not sensible 1o hold an NRC licensing decision, rather than terrorists them_seh)es, the
' “proximate cause” of an attack on an NRC-licensed facility.
In any event, a NEPA-driven review of the risks of terrorism would be fargely
shperiluous here, given that the NRC haé undertaken extensive efforts to enhance secgrity at -
nucleér facilities,* including (most recently) proposing a new and more stringent “design basis

n27

threat rule.™ These ongoing post- 9/11 enhancements provide the best vehicle for protecting

~ the public.?® And, as the NRC has pointed out in other cases, substantial practical difficulties

* The terrorism risk at Oyster Creek remains the same during the renewal period as it
was the day before when the plant still operated under its original license. In fact, since
renewal appfications typically are processed before the expiration of the initial license, a plant
may continue to operate under the terms of its original license for some time after the renewal
decision. Consequently, even if NEPA required a terrorism analysis of the sort advocated by
New Jersey, any such analysis would leave Oyster Creek’s present operation unaltered.

\ ,

A ficense renewal proceeding is distinguishable from the situation considered in San
Luis Obispo Mothers for Peace, where the NRC had before it a proposal to construct a dry cask
storage facility at a nuclear reactor site. Unlike the situation in that case, a licénse renewal
application does not involve new construction. So there is no change to the physacal plant and
thus no creation of a new "terrorist target.”

*See, e.g., Private Fuel Storage, CLI-02-25, 56 NRC at 343-44.

%7 See Proposed Rule, Design Basis Threat, 70 Fed. Reg. 67,380 (Nov. 7, 2005); Final
Rulemaking to Revise 10 C.F.R. 73.1, Design Basis Threat, 72 Fed ‘Reg. ___ (approved on
Jan. 29, 2007).

8 New Jersey argues that a 10 C.F.R. Part 51 NEPA review differs from a Part 54
review because a Part 54 review “centers on ‘the detrimental effects of aging’ on the
.components of the facility.” New Jersey Appeal at 9. But New Jersey concedes the limited
nature of the Part 51 environmental review, acknowledging that it “focuses on the potential
environment impacts anticipated to occur over the 20 years of proposed license renewal.” Id.
(emphasis added). The NRC's ongoing security program covers current operations and
extends into the renewal period. We do not see the value in diverting limited agency resources
from our ongoing anti-terrorist efforts to undertake a special NEPA review of terronsm risks and
consequences over the renewal penod
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_8-
impede méaningful NEPA-terrorism review,”® wﬁile the problém of protecting sensitive security
information in the quintessentially: public NEPA and adjudicatory process pfesénts additional
‘obstacles.®

Beyond all of this, and even if as a general matter we were to accede to the Ninth
Circuit’s view and decide to consider terrorism under NEPA, there is ﬁov'bas_is for admitting New
Jersey's NEPA-terrorism contention in this license renewal proceeding. As the Licensing Board
pointed out, ;he NRC Stafi's Generié Environmental Impact ‘State.ment (GEIS) tor !icense '
renewal hias already “performed a discretionary analysis of terrorist écts in cénnection with’
license reneWai, and concluded that the core damage and ra’diblogical release from éuch, acts
would be no worse than the damage and release to be expected from internally initiated |

events.™" And, as required by the GEIS,* the NRC Staff performed a site-specific analysis of .

¥ See, e.g., Private Fuel Storage, CLI-02:25, 56 NRC at 350-51. See also Limerick
Ecology Action v. NRC, 869 F.2d 719, 743-44 (3d Cir. 1989 ). Asin Limerick Ecology Action,
" ‘where the court of appeals upheld an NRC refusal to adimit for hearing a NEPA-terrorism
‘contention, it's not clear from New Jersey's contention how the NRC Staff, or the Licensing
Board, is to go about assessing, meaningtully, the risk of terrorism at the particular site in
~ question (Oyster Creek). ' '

" See, e.g., Private Fuel Storage, CLI-02-25, 56 NRC at 354-357.

‘ 3 LBP-06-07, 63 NRC at 201 n.8. New Jersey apparently believes that the NRC’s
ongoing attention to protecting nuclear facilities against terrorism equates to an obligation to
perform a site-specific NEPA-terrorism review. See New Jersey Appeal at 21-22. This is not

"sa. The NRC's decision to use its Atomic Energy Act authority to require all of its power reactor
licensees 1o take precautionary measures against improbable, but potentially destructive,
terrorist attacks does not compel the agency to analyze the consequences of successtul-
atlacks at particular sites under NEPA. See Ground Zero Center for Non-Violent Action v. U.S.
Dept, of Navy, 383 F.3d 1082, 1090 (9" Cir. 2004).

2 The GEIS provides:

With regard to sabotage, quantitative estimates of risk from sabotage are not made in
external event analyses because such estimates are beyond the current state of the art
- for performing risk assessments. The [Clommission has long used deterministic criteria
-to establish a set of regulatory requirements for the physical protection of nuctear power
plants from the threat of sabotage, 10 CFR Part 73, “Physical Protection of Plants and
‘ (continued...) .
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9.
alternatives to mitiéate severe accidents.® As though the NRC had conducted no site-specific
inquiry at aH,. New Jersey_ argues that the Board mistakenly relied oﬁ a "géneral rule that plant-
specitic issueé relating to a plant's ‘current licensing basis' are ordinarity beyond the scope of a
 licenise renewal review."¥ According to New Jersey, this reliance was rﬁisﬁlaced because of

specific distinguishing characteristics of the Oyster Creek site, which make it particularly

%(...continued)

Materials”, defineates these regulatory requirements. In addition, as a result of the
World Trade Center bombing, the Commission amended 10 CFR Part.73 to provide
protection against rmalevolent use of vehicles, including land vehicle bombs. This
amendment requires ficencefels to establish vehicle control measures, including vehicle
barrier systems to protect against vehicular sabotage. The regulatory requirements
under 10 CFR [Plan 73 provide reasonable assurance that the risk from sabotage is
small. Although the threat of sabotage events cannot be dccurately quantified, the
[Clommission believes that acts of sabotage are not reasonably expected.

Nonetheless, if such events were to occur, the [Clommission would expect that resultant
core damage and radiological releases would be no worse that those expected from
'mtematly initiated events.

Based on the above, the {Clommission concludes that the risk from sabotage and
beyond design basis earthquakes at existing nuclear power plants is small and
additionally, that the risks f[ro}jm other external events, are adequately addressed by a
genenc oonsuderation of internally amttated severe accidents.

Although external events are not discussed in further detail in this chapter, it should be
noted that the NRC is continuing to evaluate ways 1o reduce the risk from nuclear power
plants from external events: For example, each licensee is performing an.individual
plant examination to look for-plant vilnerabilities to internally and externally initiated
“events and considering potential improvements to reduce the frequency or
consequences of such events. - Additionally, as discussed in Section 5.4.1.2, as part of
the review of individual license renewal applications, a site-specific consideration of
alternatives to mitigate severe accidents will be performed in order to determine if
improvements to further reduce severe accident risk or consequences are warranted.

Generic Environmental Impact Statement for License F?enewal of Nuclear Plants, NUREG-
1437, Vol. 1, p. 5-18 (May 1996).

B Gee Generic Environmental Impact Statement for License Renewal of Nuclear Plants,
Supplement 28 (Oyster Creek Nuclear Generating Station), Final Report (January 2007),
especially at pp. 5-3 to 5-11 and Appendix G (“NRC Stafi Evaluation of Severe Accident
Mitigation Alternatives for Oyster Creek Nuclear Generating Station in Suppont of License .
Renewal Application”). . '

% New Jersey Appeal at 16 (emphasis in origihai).
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“vulnerable to terrorist threats. These characteristics, New Jersey'a'rgues, justify the exercise of

the Commission’s “d}scrétion to consider serious safety, environmental or common defense and
. security matters in extraordinary circumstances."“s
New Jersey identifies Oyster Creek's special ldistinguishing characteristics as: the
. (allegedly) Qbsolete Mark 1 containment design of the reactor and the elevated spént fuel poot;
the location of the reactor, speciiicaﬁy its proximity to both Philadelphia, Pennsylvania and
Newark, New Jersey; and the facts that nuclear facilities (purp’ortedly)ﬁere among the original
al Qaeda targets and tﬁat the Coas! Guard “has implemented a permanent safety zone” around
Oyster Creek because of its finding that there is a "specific and continuing threat’ to Oyster
Creek.™
Wé agreé with AmerGen®’ that,'as a legal matter, the specific characteristics of the
Oyste'r Creek facility now identified by New Jérsey as special risk factors amount to new
information, not part of the original contention and improperly introduced for the first time on
ap'péal.“. Moreover, New Jersey’s site-specific élaims go tolthe safe ongoing oper.ation of
Oyster Creek, but are not métters peculiar 10 plant aging or to the license extension period. If
New Qersey beﬁeves it has in hand information requiring license amendments or other
. protective measures at Oyster Creek, it may petition the NRC for reﬁét under 10 C.F.R. § 2.206
{providing for petitions for enforcement relief).

New Jersey also asks the NRC, as part of its NEPA review, to revisit the vuinerability of

3 id.
3 d. at 21.

¥ AmerGen Brief in Opposmon to New Jersey Department of Environmental Protectton
~ Appeal from LBP-06-07 (Apr. 10, 2006), at 9. .

% See USEC Inc. (American Centrifuge Plant), CLI-06-10, 63 NRC 451, 458 (2006). It

is unfair-to other litigants and to our licensing boards to consider issues and allegations raised
for the first time on appeal.
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Cyster Creek's épent tuel pool to “design baéis” accidents. In réjecting this aspéct of New
Jerse_y's contention as beyond the scope of this proceeding,-. the Board pointed to existing
regulations that define design basis acc,ide'n'ts at reactors, as well as spent fuel stofage, as so-

called “Category 1" {or generfca!iy- resolved) issues.® Our GEIS and our regulations ‘ '
characterize the -imbacts as “small.™° So no site-specific NEPA'réview of design basis
. accidents is required.** If New Jérséy believes there is reason to depart from the license .
- renewal GEIS and related regulations, its remedy is é petition for rulemaking to modify our rules
4or a pétition for a waiver of our rules based on “special circumstances”, not an adjudicatory
contention.® | ‘

We also agree with the Board's analysis of New Jersey's argurﬁent on the adequacy of
interim compensatory measures to counter design basis threats. As the Board pointed out, the
“design basis threat” - the nature of a terrorist attack that NRC re'acton; licensees must be
 prepared to defend against -- is the subject of an ongoing agency rulemaking.®® In NeW
Jersey’s view, this fact should not have bafred the admission of New Jersey's proposed
contention, because the unceriaiﬁ concluéion of the rutemaking, both in.terms of content and

timing, makes the rulemaking an inadequate vehicle for addressing “the imminent risk of

¥ { BP-06-07, 63 NBC at 201-02.
“ Part 51, Subpart A, Appendix B.
4 See LBP-06-07, 63 NRC at 201-02.

2 See 10 C.F.R. §§ 2.335, 2.802. See generally Florida Power & Light Co. (Turkey |
Poxnt Nuclear Generatmg Plant, Units 3 and 4), CLI-01-17, 54 NRC 3, 12 (2001).

43 See LBP-06-07, 63 NRC at 203-04, citing Proposed Rule, Design Basis Threat, 70
Fed. Reg. 67,380 {(Nov. 7, 2005). In addition, the Board correctly noted that “w]here, as here,
the Commission has initiated rulemaking proceedings that apply to the facility in question and
that directly implicate a proposed contention, a Board ordinarily should refrain trom admitting
that contention.” LBP-06-07, 63 NRC at 203 (citation omitted). -
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irreparable harm posed to Oyster Creek by the threat of térrc)rist attack by aircrait.”* But-
agencies ha\}e discretion to proceed case-by-case or by rulemaking. And here, the
Commission has determined that a rulemaking is the appropriate vehicle for addressing the
| current terroriém’ risk — a risk faced by nuclear facilities in geﬁeral (and for that matter by other
. industrial facilities), rather than a risk peculiarly related to operating a nuclear facility beyond its
initial license. |

As we have previously held, “[plarticularly in the case of a license renewal appiicgtior:,
where reactor operation will continue for many yea'r's'regar_d!ess. of the Commission’s _pltimate
decision, it is sensible not to devote resources to the likely impact of terrorism_durihg the license

renewal period, but instead to concentrate on how to prevent a terrorist attack in the near term

at the already licensed facilities.”*®

“New Jersey Appeal at 22.

SMcGuire/Catawba, CLI:02-26, 56 NRC at 365,
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. CONCLUSION |
For the faregoing reasons and for the reasons given by the Board, we éfﬁrm the Board’s
decision in LBP-06-07 wifh respect to New Jérsey's appeal of the rejectn;'on of its first contentidn
(its NEPA-terrorism cohtention). We dismis§ as moot the appeals from LBP-06-07 filed by
AmmerGen and the NRC Staff.
IT1S SO ORDERED.

For the Commission,

Annette L. Vietti-Cook )
Secretary of the Commission

Dated at Rockville, Maryland,
this 26th_day of February, 2007.
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-Commissioner Gregory B. Jaczko, Respectfully Dissentih'g:

As | indicated in response to the Commission’s last Order in this proceeding postponing
the decision on the NEPA ierrb_rism issue, | respectfuiiy disagreed with my colleagues then on
not quickly resolving the issue, and | continue to respectfully4 disagree with my colieégues now
on the majority’s decision to ignore the Ninth Circui’s ruling outside of the Ninth Circuit's
geographical boundary.

Followiﬁg the horrific events bf September 11, theACommission worked admirably and
diligently to deal with a variety of difficult questions rafsed regarding is‘sueé of lerrorésm and
nuclear energy. The Cdmmission'feache& a decision regarding the issues of terrorism and
~ NEPAin that context.” Since thén, the agency succeéé;fully walked fhe difficuit line between

engaging in public discussion and protecting vital security information in the cor;atéxt' of the
recent propbsed rvltjle on the design basis threat (DBT). Thus, 1 have confidence in our ability to
do the same in the NEPA context without jeopardizing our nation’s security.

The Commission,.-. in oﬁginaily addressing NEPA and terrorism, was faced with a difficult
legal issue. But now, the Commission is faced with a policy issue — whether or not to

- implement thé Ninth Circuit’'s mandate nationwide. | believe doing so is the right policy decision
taday. The majority’s decision not to do so is an unnecessary and risky decision that,
‘ unfortunately, will not provide reguiaibry stgbiiity or national co.nsistency.

Moreover, several assﬁrﬁptions must be made in ordér to support the majority’s
position‘— namely that another Circuit will answer this question differehtly than the Ninth .Circuit
;ind then that the Subreme Court will take review of the issue. None of 'this, however,
forecloses the possibility that, in the énd, even if all these stepé OCCUr as fhe rnajority hopes,
the Supreme Court ‘will not eventuaily agree, at least to some extent, with the Nir;th Circuit’s

ruling. -Ultimately, the majority position paints a portrait of a long and arduous path filled with
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uncertainty and frustration. | am concermed abouj the implications of such a potentially -
time-cbnsuming and circuitous path, especially when the Commission could instead, resolve the

Jissue by directing the use of a well-eStablighed and traveled road.

Whilé the majority contends that followiﬁg the Ninth Ci‘fcuit’s manda_te nationwide is
unnecessary and superfludus, | believe the oppbsi!e to be true. Regardiess of what éventually
is determinéed to be the “righi" legal answer, the practical reality is that the agency must and Wil!

- find a way to consider the impacts of terrorism in a NEPA analysis, at least regarding
applications within the jurisdiction_ of the Ninth Circui!.. Thué, it.appears to me té be |
unnecessary and superfluous to place all non-Ninth Circuit applicants at risk of years of
regulatow instabiliﬁ in the hope that a different legal answer is ultimately reached. In the end,

" the “important questions” surrounding this decision are not important because they are legal,

but are important because they have broad policy imp!icatioﬁs. Thus, | believe the right'policy

-answer. is to have a consistent, nationwide approach to a NEPA terrorism Qnalysis. |

'Funhermoré, | also have confidence that this agency is cépable of performing a NEPA
terrorism review as to any potential application. As the majority notes, in the NRC's Generic

Environmental Impact Statement (GEIS) for license renewal, the staff performed a discretionary

-anélysis of terrorist acts in connection with flicense renewal, éoncludiﬁg that't_he'éore damage

and"radiological' rélease from such acts was not expected to be worse than the; damage and

release to be expected from intemnally initiated events. Because the staff has already reviewed
this issue to some extent, applyir’ig‘ the Ninth Circuit's mandate nationwide should not be
patticularly challenging — a;nd may, in fact, be satisfied by the GEIS, at least regarding license '
renewal. -

For all of these reasons, | believe it is in thé best interest of the agency and its

stakeholders to move forward with a discussion of the best way 1o address this issue rather
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‘ than continuihg 1o focus on whethervto address this issue. In the long term, one approach for
resolution of this issue might be for the Commission to direct prepa}ation of a generic
envirorimental impact statement on the effect of terrorism on nuclear facilities and their
surrounding .communities.’ As I mentioned, the agenc;( has successfully engaged the public,
while protecting security information, in the context of the DBT rulemaking. Thus, the agency
. now hés.the benefit 6f some experience in this realm. But if this is determined td be the best
long-term approach, it will only comé after much public discussion and dialogue. | am.
co'ncerned that belaboring the discussion of whether or not to do this analysis will only lengthen
tﬁe amount of ime before we reach consensus on hbw to do the analysis. Given this, | be!ievé
| that the Commission and our siakei’\olders would be best served by beginning the discussion
now.

Until a long-term solution is reacheq, I befieve the best approach in this case and others
is to direct the staff to include a terrorism -analysis in its NEPA document§ (EIS or EA) in each
case, preparing a sypplement if ﬁecessary. The NEPA analysis sbould discuss, in general
terms, what, if any, environmental impacts result from a particular licensing action by
térrorism—cabsed radiation releases, whether better altematives exist, and whether effective
mitigating measures are planned. While any revised NEPA documents would then be.open to
Iaté-ﬁled contentions, this is not a basis not to proceed with the Ninth Circuit's mandate.
Instead, in assessing the appropriéte path forward, the Commission should revisit the

'vprocedures currently in blace regarding access to Séfegu_ards or classiﬁed information and
create any necessary modifications to them in order to ensure that there is ho question that vital
_-sécurity information will be protected. .
While' this is certainly not the only path forward that would comply with the Ninth Circuit's

mandate, | believe it is a consistent and familiar approach that would provide regulatory stability
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. and NEPA compliance. This approach does not ensure an end to litigation in'thisva‘rea. But it
does move us past the legal debate, and the accompanying years of uncertainty, and into the

- policy debate of where to go from here.

Concurring Opi_nion of Commissioner Merﬁﬂeld:

1 fully agree with both the reasonihg and the outcome cl)fi'thé majority opihion. | write
separately 10 emphasizé my strong disagreement with the dissent.

“The dissent ignores the compelling reasons not tb follow the Nirﬁh Circuit decision in
San Luis Obispo Mothers for Péaceloutside of the Ninth Circuit. Our reason for not applying
the holding of San Luis Obispo Mothers for Peace nationwide is, as the majqrity opinion states, -
that the Ninth Circuit decision is 'wrohg and conflicts witf) Supreme Court precedent, ihe actual -
faw of the land. The National Envirpnmental Policy Act (NEPA) only requires federal age_nc’ves
to ~ahalyze the reasonably foreseeable environmental effects of proposed federal actions.
Thus, in preparing age;mcy NEPA documents we examine the environmem‘al impacts of the
proposed action and alterhatives; as appropriate. Examining the alleged effects of terrorism in
é NEPA document sets the process into a potentially limitless quest to predict how the irrational
behavior of terrorism may impacf a nuclear faciiity and then. o connect ihis prediction to the
environment surrounding the facility. Unlike traditionét matiers exarr;ined in NEPA d&cdmems,
the issue of terrorism has no connection to the environment or to tfxe proposed federal action.
The proximate cause of any possible environmental effects of a hypétheticai terror_ist attack
would be the terrorist attack, not the NRC licensing action. ltis sensible to draw aAdistinctio'n'
. petween the likely impacts of an NRC licensed facility and the impacits of a terrorist attack on
the facility. Absent such a line, the NEPA pr’ocess‘ could become truly bottorniess, subject only -

1o the ingenuity of those claiming that the 'agency must evalvate this or that potential adverse

f
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ettéct, no matter how indirect fts connection to agency action.

The dissent asserts that because we were successfuily challenged in the Ninth Circuit,
we sﬁould apply this erroneous decision nationwide in order to avoid “regulatory uncertainty.”
The logical outgrowth of this position is that any time a party challenges a NRC licensing
decision as legally'erroneous, we should agree with the party aﬁd impose additional
requirements and perform additional environmental reviews, not just in the challenged action,

" but nationwide in the name of regulatory certainty. I'm not sure why, if we were to adopt this
position, we should stop at challenges lodgedin a céurt. Perhaps we should revamp our
licensing processes nationwide every lime we receive a public comment that has generic
applicability éuggesting that a particular review was insufficienl. This would quickly lead nét to
regulatory certainty, but to regulatory strahgulation with an ever increasing reguiatory burdén : '
not based on ensuring adequate protedtion of the pﬂblic health and safety, but rather, based én
political expediency. |

In my view, the better approach is the approach we have taken in this case. lWhe‘n we
were first confronted with the question of whether we should include a terrorism reviéw under
NEPA we carefully coﬁsidered the issue, received input from ‘ma'ny stakeholders, and we
ultimatefy determined that such a rev}iew was unnecessary. Upon receipt of the Ninth Circuit
decision disagreeing with that détermination, we carefully cohsidered the decision and decided
~ that our previous determination was stifl correct. in my mind, this is hoW we b’rovide regulatory
certainty, we do not disturb pleviobs determinations without adequate justification.

The dissent’s implication that this issue\ can be easély’ resolved by preparing a generic
env_ironmerital impacf statement is simply wreng. There will be nothing easy about resolving
this i issue ona generic basis. While we may eventual!y determme that some fimited scope

rulemakmg is the best course to resolve these i issues, one cannot agnore the obvaous practical
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difﬁculties with this approat;h. We wére able to resolve certain issues related to license rehé'wal
, geperically since, among othér reasons, the location of the operating nuclear pdwer plants was
known, and the proposed federal action was the same, renewal of an operating license. n
order to ahempt a generic analysis of all potémial impacts of a hypothetical terrorist _attack ata
hypothetical facility we would presumably have to_. postﬁlate-a locatioﬁ anq type of facility that
would result in the mosi‘signiﬁcént consequences. A'ssuming it cQuId be ddne at all, | think #
‘would tend to lead to an extremely misleading impression of environmental effects. For
example, no one is likely to site a category one facility'in lower Manhattan. Rather than
informing. our decision-making about actual-environmental consequenceé of an actual 'licensing

decision, we would be constantly distinguishing the generic analysis to demonstrate why the

aflleged. greater consequ,éndgas do not apply to any particulaffacility.
| We must éompiy with this decision in the Ninth Circuil. | be!ieve-this decisidn was -
wrongly decided, and I do not think other courts reviewing this issue will reach the same

| result.”® Unless and until we are forced t& comply elsewhere, | am not willing to require this

type of review in all chrtently pending and future licensing decisions nationwide.

“This issue is currently being considered by the Court of Appeals of the D.C. Circuit as
part of the Private Fuel Storage appeal.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION L
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- COMMISSIONERS .
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Daie E. Klein, Chairman
Edward McGaffigan, Jr.
Jeffrey S. Merrifield
Gregory B. Jaczko
Peter B. Lyons

In the Matter of
- AMERGEN ENERGY COMPANY, LLC Docket No. 50-0219-LR

(License Renewal for Oyster Creek Nuclear
Generating Station)

— N Nt e’ e’ N’ e’ s

CLI-06-24

' MEMORANDUM AND ORDER

In this Memorandum and Order, we consider appeals of two Atbmic Safety and‘
Licensing Board decisions: LBP-06-07 and LBP-06-11. Both concern an apbiication filed by
AmerGen Energy Company, LLC ("AmerGen") for renewal of its operating license for its Oyster
Creek Nuciear Generating étaﬁon ("Oystér Creek"). The appeals come to us in a rather
complicated procedural posture, |

In LBP-OG-O?,‘ the Board considered proposed contentions contained in two petitioné to
intervene filed in this operating license renewal proceeding. The New Jei’sey Department of
Environmental Protection (“New Jersey") fiﬁed one petition,? and the Nuclear Information and

~ Resource Service ("NIRS™), Jersey Shore Nuclear Watch, Inc., Grandmothers, Mothers and

'LBP-06-07, 63 NRC 188 (2006).
’Request for Hearing and Petition for Leave to Intervene per 10 CFR 2 — AmerGen

Oyster Creek Nuclear Generating Station License Renewal Application — (Docket 50-219)
(*New Jersey Petition”) (Nov. 14, 2005).
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More for Energy Safety, New Jersey Pubhc Interest Research Group, New Jersey S;erra Club,
and New Jersey Enwronmental Federation (co!lectwely “Citizens™) flled the second.” The
Board found that New Jersey failed to submit an admissible contention, and denied New
Jersey's petition.® The Board granted Citizens’ petition, finding _that a narrowed version of its’
proposed contention was admissible.® |

New Jersey has appealed, seeking to revive its three contentions. The first of New ‘
Jersey’s contentions maintains that the National Environmental Policy Act ("NEPA™) ~requifes the
NRC to consider the consequences of a terrorist attack on Oyster Creek, aé well as appropriate
isevere a;:cident r;titigatiori alternatives. In connection with its "NEPA-terrorism” contention,
New Jersey has asked us to consider a recent Ninth Circuit decision, holding that the NRC
cannot categorically refuse to perform a NEVPA~terrorism review.” Also, the Supreme Court has
extended (by 30 days) the August 31 dead!irneb for asking the Court to review the Ninth Circuit
decision. As a result of these factors, we postpone our consideration of New Jersey’s NEPA-
~ terrorism arguments for now. As for New Jersey's other two contentions, we find the reasons
given by the Board for their rejection persuasive, and affirm the Board's decision for these

reasons and for the reasons we give below.

AmerGen and the NRC Staff have also appealed, seeking to eliminate Citizens’ single

3The Board referred to these groups collectively as “NIRS.” The groups now identify
themselves collectively as “Citizens” (Citizens’ Brief in Opposition to Appeal from LBP-06-07
(“Citizens’ Appeal”) passim (Mar. 24, 2006)), and we will use this designation here.

*Request for Hearing and Petition to Intervene (“Citizens’ Petition”) (Nov. 14, 2005).

*LBP-06-07, 63 NRC at 194, 211.

8/d. at 194, 217, 225-26.

"New Jersey Department of Environmental Protection’s Notice of Pertinent New Case

Law Affecting Appeal and Request for its Consideration (June 12, 20086), citing San Lurs Obispo
Mothers for Peace v. NRC, 449 F.3d 1016 (" Cir. 2006).
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contention. Events have inte'rposed themselves here as well. In response loc AmerGen's.
-motion® to dismiss Citizens’ proposed contention as‘ .moot,"’ the Board found the contention
indeed rﬁoot (based upon the Board’s interpretation of commitments made by AmerGen), and
therefore subject to dismissal.’® The Board refrained from issuing an order of dismissal for
twenty dayé to allow Citizens the opportunity to file a new contention, with specific challenges

~ regarding the new information."” Citizens did file a new contentio.n.‘2 accompanied by a motion
seeking leave to supplement™® this filing to incérporaté another newly docketed AmerGen
‘commitmen‘t regarding its drywell liner aging management program."‘ In response to this

motion for leave to supplement, the Board permitted the parties to make certain limited new

- BAmerGen’s Motions to Dismiss Drywell Contention as Moot and to Suspend Mandatory
Disclosures ("AmerGen Motion to Dismiss”)-( April 25, 2006).

SLBP-06-16, 63 NRC __, slip op. {June 6, 2006).
/g at slipop. at 2, 9.

.
?[Citizens'] Petition to Add a New Contention (June 23, 2006).

Y[Citizens'] Motion for Leave to Supplement the Petition (June, 23, 2006).
1“‘S.ummary of Commitmehts, Enclosure 2 to Supplemental information Related to the

Aging Management Program for the Oyster Creek Drywell Shell, Associated with AmerGen'’s
-License Renewal Apphcataon (TAC No. MC7624) (June 20, 2006), ADAMS Accession Number .

" MLO61740573.
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filings.™ Citizens made its initial filing,"® AmerGen" and the NRC Staff'® filed their answers,

and Citizens responded to the answer_s.19 As a result of these developments, it is premature,

- and may ultimately prove unnecessary, to decide AmerGen's and the NRC Staff's appeals of
LBP-06-07.

In LBP-06-11,% the Board denied Citizens’ motion for leave either to add two - |
contentions’or to supplement the basis of its original contention.?' Citizens filed an “appeal"® of
this decision with the Commission simultaneously with a motion for reconsideration” before the
Board; in its appeal, Citizens indicated that its brief on ttte motion for reconsideration before the
Board also serves as the supporting brief for its appeal. The Board has sinbe issued a decision

_ denying Citizens' motion for reconsideration, finding that Citizens had not satisfied the

¥Order (Granting NIRS's [Citizens’) Motion for Leave to Submit a Supplement to its
Petition) (July 5, 2006). Per the Board's order, AmerGen and the NRC Staff had 25 days to
answer, and Citizens then had 7 days to reply to the answers. /d. at 4.

¥[Citizens') Supplement to Petition to Add a New Contentlon Prehmmary Statement
(July 25, 2006). .

AmerGen'’s Answer to Citizens' Petition to Add a New Contention and Supplement
Thereto (Aug. 11, 2006).

®NRC Staff Answer to Petition to Add a New Contention and Petition Supplement (Aug.
21, 2006).

“*Citizens’ Reply to AmerGen's Answer to the Petition to Add a New Contention and
Supplement Thereto (Aug. 18, 2006); Citizens’ Reply to NRC Staff's Answer to the Petition to
Add a New Contention and Supplement Thereto (Aug. 29, 2006).

2L BP-06-11, 63 NRC 391 (2008).

#'Motion for Leave to Add Contentions or Supplement the Basis of the Current
Contention (Citizens’ Contention Motion") (Feb. 7, 2006).

22Citizens’ Notice of Appeal (“Citizens’ Notice™) (Apr. 6, 2006).
#Motion for Reconsideration of Motion to Add New Contentions or Supplement the

Basis of the Current Contention and Leave to File Such a Motion (“Citizens’ Reconsideration
Brief") (Apr. 86, 2006). :
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requirements for-seeking reconsideration.

We find that an “appeal” of LBP-06-11 does not lie under our .regu!ations, and we deny
any implicit petition for review of LBP-06-11 arguably contained in Citizens’ appeal. Citizens’
appeal includes no justification for granting 'what, under our regulations, could only be

' considered a petition for interlocutory review. |
| . BACKGROUND

A.  Regulatory Overview

1. License Renewal Rules.

As part of the NRC's review in a license renewal proceeding, the NRC Staff conducts a
health and safety review under 10 C.F.R. Part 54, and an environmental review under 10 C.F.R.
Part 51.

The scope of the héa&th and safety review is limited to “those potenﬁal detrimentél
effects of aging that are not addressed by ongoing reéulatory oversight programs”; a license
renewal review does not revisit the full panoply of issues considered during review of an initial
license application.z"' Renewal applicants must demohstrate that they will adequately mahage
the detrimental effects of aging for all important components and structures,? with attention, for
example, to “[a]dverse aging effecté [resul'ting] from [potential] metal fatigue, erosion, corrosibn,
thermal and radiation embrittlement, microbiologically induced effects, creep, and shrinkage,"’

which “can affect a number of reactor and auxiliary systems, including the reactor vessel, the

ZMemorandum and Order (Denying [Citizens’] Motion for Reconsideration) (Apr. 27
2006) (unpublished) (“Reconsideration Decision"). .

BFlorida Pdwéf & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4), CLI-l
01-17, 54 NRC 3, 7, ¢ (2001). : ' '

#[d. at 8, citing 10 C.F.R. § 54.21(a) and Final Rule, “Nuclear Power Plant License
Renewal; _Revisions," 60 Fed. Reg. 22,461, 22,462, 22,463 (May 8, 1995).

ZTurkey Point, CLI-01-17, 54 NRC at 7.
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reactor coolant system pressure boundary, steam generators, electrical cables, the pressurizer,
heat exchangers, and the spent fuel pooi.”® Further, to the exfent that any health and safety
analyses performed during the initial licensing process were limited to the initial 40-year license
period, the applicant must show that it has reassessed these "time-limited aging analyses” and
that these .analyses remain valid for the period of extended operation.?® However, review of a
license renewal application does not reopen issues relating to a plant’'s current licensing basis,
or any other issues that are subject to routine and ongoing regulatory oversight and |
enforcement.® |
A Part 51 license renewal environmentél review has beth a generic component and a

_ plant-specific cofnponent.” Ina geﬁeric environmental impact statement, the NRC has already
considered certain environmental issues common to all {or to a certain category of) reactors.
These issues are designated “Category 1" issues, and include such matters as onsite land use,
noise, bird coliisions with cooling towers, and onsite spent fuel storege 32 The site-specific
environmental review does not routinely reconsider Categoxy 1 |ssues but requires applicants

(and ultimately the NRC Staff) to assess certain site- specmc “Category 2" issues. 3 As with our

21d. at 7-8.

#|g. at 8, citing 60 Fed. Reg. at 22,480, 10 C.F.R. §§ 54.21(c), 54.29(a)(2).

9 Turkey Point, CLI-01-17, 54 NRC at 8-9.

31Id; at 11-12. The generic component is contained in NUREG-1437, “Generic
Environmental impact Statement for License Renewal of Nuclear Plants,” Final Report, Vol. 1
(“GEIS") (May 1996). The conclusions of the GEIS were ultimately codified in 10 C.F.R. Part
51. See Final Rule, Environmental Review for Renewal of Nuclear Power Plant Operating
Licenses, 61 Fed. Reg. 66,537 (Dec. 18, 1996). The site-specific component is addressed in a
Supplemental Envuronmental Impact Statement (“SE1S") to the GEIS, prepared by the NRC
Staff.

210 C.F.R. part 51, Subpart A, Appendix B, Table B-1.

BSee § 51.53(c)(3).
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Part 54 review, we have tailored our Part 51 environmental review requirements to provide an-
efficient and' focused renewal-spécific review, rather than duplicating the review required for an
initial license.®* |

2. Contention Pleading Rules.

To intervene in a Commission 'proceeding; including a license renewal proceeding, a
person must file a petition for leave to intervene. In accordahce with 10 C.F.R. § 2.309(3), fhis
petition must demonstrate standing under 10 C.F.R. § 2.309(d), and must proffer at least one
admissible contention as required by 10 C.F.R. §§ 2.309(f)(1)(i)—(vi), The requiremenis for
admissibility set out in 10 C.F.R. §§,2.3d9(f)(1)(i)-(vi) are “strict 5y design,™® and we will reject
ény contention that does hot satisfy these recjufrements. Our rules requife "a clear statement

.as tb the basis for the contentio'ns' and the submission of . . . supporting information and
references tb specific documents and sources that eétablish the validity‘of the contention.”®
“Mere ‘notice pleading’ does not suffice.”” Contentions must fall within the scope of the:
proceeding — here, license renewal — in which intervention is sought.®®

3 Appeals.

Under our rules, where (as here) the NRC Staff or the license applicant argues that the

¥/d. at 11,

_ ¥Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3),
CLI-01-24, 54 NRC 349, 358 (2001), petition for reconsideration denied, CLI-02-1, 55 NRC 1
. (2002). See also Exelon Generation Co., LLC (Early Site Permit for Clinton ESP site), CLI-05-
29, 62 NRC 801, 808 (2005), citing Mifistone, CLI-01-24, 54 NRC at 358,

¥ Arizona Public Service Co. (Palo Verde Nuclear Generaiing Station, Units 1, 2, & 3),
CLI-91-12, 34 NRC 149, 155-56 (1991). Accord Clinton, CLI-05-29, 62 NRC at 808.

¥Clinton, CL1-05-29, 62 NRC at 808, citing Duke Energy Corp. (McGuire Nuclear
Station, Units 1 and 2; Catawba Nuclear Station, Units 1 and 2), CLI-03-17, 58 NRC 419, 428
(2003). '

~ %See 10 C.F.R. § 2.309(f)(1)(iii).
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Board ought to have rejected ali contentions, an appeal lies.*® An appéal also lies where (as
here) a potential intervenor claims that the Board wrongly rejected all contentions.*® Finally, in
cases where an “appeal” does not lie, we have discretion to grant §ntérlocutory review at the

" request of a paﬁy in limited circumstances.‘“ Howéver, “[t]he Commission's longstanding

"2 \We recognize “an exception where the disputed

general policy disfavors interlocutory review.
ruling threatens the aggrie\)ed party with serious, immediate, and irreparable harm or where it
will have a ‘pervasive or un_usual’ effect on the proceedings below.”® We grant review under
- the "pervasive and unusual” effect standard “only in extraordinafy circumstances.™
| B. Board Decision in LBP-06-07 |
The Board found tha"t both New Jersey* and Citizens* had standing. The Board
rejected all of New Jersey's proposed contentions,*” and admitted ‘Citizens’ one proposed

contention, in a form narrowed by the Board.”® Judge Abramson dissented from that portion of

%10 C.F.R. §2.311(c).
10 C.F.R. § 2.311(b).
110 C.F.R. § 2.341(f).

*?Duke Energy Corp. (Catawba Nuclear Station, Units 1 and 2), CLl 04-6, 59 NRC 62,
70 (2004).

“Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage lnstallatlon) CLI-01-1,
53 NRC 1, 5 (2001).

g,

“* BP-06-07, 63 NRC at 194.
94 at 195.

“See id. at 199-211.

“See id. at 211-28.
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the opinion admitting Citizens' narrowed contention.*® S.inc;e we do not decide the appeals
challenging the admission of Citizens’ contention today, Wé omit any discussion of the Board’s
decision on that topic. We also omit any discussion of the Board’s decision on New Jersey's
NEPA-terrorism contention, since we also do not decide thaf today.
New Jersey’s second and third contentions are the two relevant here:
| 1. Second contention: In evaluating rn_etél fatigue at Oyster Creek,
AmerGen must use a 0.8 “cumulative usage fador"“ rather than the less
restrictive 1.0 factor AmerGen used in its license renewal application;®' and
2. Third contention: A contréctuat arrangement between AmerGen
and FirstEnergy®? does not provide adequate assurérice that combustion
engines Oyster Creek relies on for back-up powef will continue {o operate,
will comply with AmerGen's aging ménagement plan, or will meet regulatory
requirements should a corrective action plan ever be requiréd.“‘
‘With respect to these two contentions, the Board held that controlling NRC regulationsj

and industry standards render AmerGen'’s 1.0 “cumulative usage factor” permissible on its

face,* and that New Jersey had raised no specific, non-speculative flaws in the AmerGen-

“1d. at 228 n.39, 229-33

*The cumulative usage factor “assists in ’describin.g the level of a component’s
-cumulative fatigue damage - that is, damage caused by the repeated stresses of operating
load cycles during the component's operating life.” LBP-06-07, 63 NRC at 204 n.11.

S1See New Jersey Petition at 6-9 (unnumbered).

- %FirstEnergy is thé owner/operator of the Forked River Combustion Turbines, which
provide back-up power to Oyster Creek. See LBP-06-07, 63 NRC at 207. '

See New Jersey Petition at 9-11 (unnUmbered).

%4See id. at 204-07.
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FirstEnergy contractu.al arrangement on back-up power,%®

C. Board Decision in LBP-06-11

The Board denied Citizens’ motion to add two new carrosion contentions or to
supplément thé basis of its originally proposed contention.®® The Board based its decision on
findings that :,the allegedly new information that prompted Citizens' moti'on was not, in fact, new,
and that, even had the information been new, it did not satisfy our contention admissibility
standards.f"7 Citizens soughf reconsideration, but the Board denied Citizens' motion.%®

. ANALYSIS

A.  New Jersey Appeal of LBP-06-07

We give “substantial deference" to our boards’ determinations on threshold issues, such
as standing and contention admissibility.®® We regularly affirm “Board décisfons onthe
admissibility of contentions ,wﬁere the appellant ‘points to no erfo_r of law or abuse of
discﬁetion."’60 We find no error of law or abuse of discretion with respect to the portions of New
Jersey's apbeal of LBP-06-07 under considération here (Néw Jersey's second and third
contentions); the Boafd thoroughly analyzed the issues, the arguments, and the underlying

supporting facts and expert opinions. We do not reiterate the Board’s reasoning in full below,

%See id. at 207-11.

5 BP-06-11, 63 NRC at 393, 402,

S7/d, at 396.

58Reconsideration Decision at 3-10.

%See, e.g., Private Fuel Storage, L.L.C. (lndependent Spent Fuel Storage installation),
CLI-99-10, 49 NRC 318, 324 (1999); Long Island Lighting Co. (Shoreham Nuclear Power
Statlon Unit 1), ALAB-855, 24 NRC 792, 795 (1986) ,

®USEC Inc. (American Centrlfuge Plant), CLI-06-09, 63 NRC 433, 439 n.32 (2006),
citing Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-

04-36, 60 NRC 631, 637 (2004)." Accord Private Fue! Storage, L.L.C. (Independent Spent Fuel
Storage Installation), CLI-00-21, 52 NRC 261, 265 (2000).
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.but focus instead on certain questions raised in the appellate briefs.

1. Second Contention: Cumulative Usage Factor.

In its license renewal application, AmerGen employs a cumulative usage factor (one
measure of the damage céuséd by the repeated stresses of operating load cycles) of 1.0.%
This is Iesé stringent than the 0.8 factor in place when the reactor was built.? New Jersey
argﬁes that the more stringent 0.8 factor, rather than the 1.0 factor, should have been used in
the license renewal application. .

| | On appéal, New Jersey concedes that under NRC rules AmerGen may update its
current licensing basis to a new cumulative usage factor, but ’argues that AmerGen has not
complied with or completed the process it must follow to effectuate the update.®® Docketing a
commitment witﬁ NRC Staff to update the cﬁrreht licensing basis to the 1.0 factor, as AmerGen
has done, is insufficient, éccording to New Jersey. Moreover, New Jersey éays, employing a
cumulative usage factor of 1.0, instead of 0.8, results in a 25 percent increase in permitted -
metal fatigue, which significantly reduces the margin of safety at Oyster Creek. New Jersey
asserts that NRC rules require the Director of the NRC's Office bf Nucléar Reactor Regulatidn
(“NRR"‘) to évaluate this reduction in the margin of safety® and that AmerGen should use the
0.8 factor until the Director has approved a different factor. For these reasohs, New Jer_sey
argues that the Board erred in refusing to admit the proposed cumulative usage factor |

contention.

We agree with AmerGen that on appeal New Jersey (in effect) has rewritten its

8L BP-06-07, 63 NRC at 204, 204 n.11.
“2/d. at 204, 206. |
‘“New Jersey Appeal at 24-25. See 10 C.F.R. § 50.55a.

*New Jersey Appeal at 24-26,
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proposed contention, converting it into an impermissible new c_o'ntention.ss New Jersey's new
contention on appeal focuses on the question of NRR approval. But New Jersey's.originél
proposed contention said nothing about any alleged failure to seek NRR approval of the change
in the cumulative usage factor. Additionally, as AmerGen argues, New Jersey misconstrues the
pertinent NRC rule — 10 C.F.R. § 50.55a(a)(3). Contrary to New Jersey's interpretation, section
50.55a(a)(3) expressly states that éuthorization from the NRR Director is required only when
“alternatives” to the established requirements in subsections (c), (d), (&), (), (g), and (h) are
used. As NRC Staff huts it, “no . . . approval is required ..where the updated version of the Code .
has a!ready been endorsed by Commission regulation.”® That is the case here. As the Board
pointed out, “[utilizing a [cumulative usage factor] of 1.0'is pefmitted under the current, relevant
portion of the ASME [American Society of Mechanical Engineers] Code . . . . Moreover, that
portion of the Code is specifically referenced in, and endorsed by, 10 C.FR. § .50.55a(g)(4)."57
Since AmerGen’s change in cu-m'ulative usage factor is “already endorsed” by subsection (g),
" the approval requirements of subsection (a)(3) do not apply. New Jersey’s argument thus fails.

- ‘Further, in recasting its contention on appeal and arguing only on the basis of that
rewritten version, New Jersey does not controvert th‘e Board's decfsion rejecting the originally

proposed version of this contention as "unsupported as a matter of law or fact.”®® We reject the

%See American Centrifuge Plant, CLI-06-10, 63 NRC at 458, citing Louisiana Energy
Services, L.P. (National Enrichment Facility), CLI-04-35, 60 NRC 619, 622-23 (2004), Private
Fuef Storage, CLI-04-22, 60 NRC at 140, Sequoyah Fuels Corp. (Gore, Oklahoma Site), CLI-
04-2, 59 NRC 5, 8 n.18 (2004), and Commonwealth Edison Co. (Zlon Nuclear Power Station,
Units 1 and 2), CLI-99-4, 49 NRC 185, 194,

®*NRC Staff's Brief in Opposition to Appeal from LBP-06-07 (“NRC Staff Response”)
(Apr. 10, 2006) at 9.

| BP-06-07, 63 NRC at 206. As the Board notes, AmerGen’s License Renewal
"Application provides for a cumulative usage factor of 1.0. /d. at 205.

8See LBP-06-07, 63 NRC at 204-07.
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new, rewritten proposed contentiorn. and affirm the Board's unchallengedf rejection of the
original proposed contention. | |

2. Third Contention: Back-up Power.

New Jersey also appeals fhe denial of one portion of its proposed contention retating to
the combustion turbines that provide backup power for Oyster Creek.” The contention had three

~components in its original formulation.‘;9 The point New Jersey appeals, which it characterizes

as “included” in its original propos’ed contention, concerns AmerGen’s alleged failure to show
the existence of an "updated” interconnection agreement-requiring FirstEnergy to comply with 4
AmerGen'’s aging management pian. New Jersey arQUes that 10 C.F.R. § 54.21(c), which
requireé an applicant for a license renewal to ‘;demonstrate that . . . (iii) [t]he effects of aging on

A the intended function(s) will be adequately managed for the period of extended opexfation,"70
requires evidence of a contractual obligation to comply with the aging management plan where

the alternate power source is not owned and operated by the renewal applicant.”

®New Jersey Petition at 7 (unnumbered).
10 C.F.R. § 54.21(c)(1)(iii).

"'"New Jersey argues that the Board erred in finding this proposed contention
inadmissible for failure to provide supporting documentation. New Jersey maintains that an
updated interconnection agreement has not been finalized and therefore does not exist, and
that copies of the current interconnection agreement are considered by AmerGen to be
confidential and proprietary and have not been made available. According to New Jersey, the
NRC Staff failed to alert the Board to the existence of this confidential, proprietary
interconnection agreement, and this deprived the Board of options it would otherwise have had
- namely, rejecting, as impossible, the NRC Staff's effort to impose an obligation on New
Jersey to have produced the document in order to support its proposed contention; reviewing
the document itself in camera; or issuing a protective order sothat New Jersey could have
“access to the document. New Jersey protests the "unfaimess” of requiring it to cite to or
produce a document when it cannot use the Commission's discovery processes unless and
until it is allowed to intervene as a party to the proceeding. In response, AmerGen points out
that the Commission’s hearing notice clearly placed the responsibility for requesting documents,
and for contacting the applicant to discuss the need for a protective order with respect to any
document, on petitioners. 70 Fed. Reg. 54585, 54586 n.1 (Sept. 15, 2005). AmerGen asserts
that, to its knowledge, New Jersey made no such request at any time during the contention

(continued...)
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We agree with AmerGen that, as formulated in New Jersey’s appeal, the proposed
contention ~ demanding an updated interconnection agreement — does not match ‘any of the
three pieces that formed its original proposed contention. Neither New Jersey’s- pet-ition as a
whole nor the prqposéd contentién as originally formulated made any reference to an “updated
~ interconnection agreement.”? New Jersey cannot raise new contentions for the first time on

appeal to the Commission.”® We note in any event that AmerGen has made a commitment —

(...continued)
filing period. We agree with AmerGen that the onus of obtaining supporting documentatton was
- on New Jersey, and further, that appropriate mechanisms were in place to enable New Jersey
to obtain copies of documents necessary to support its proposed contentions. ‘See American
Centrifuge Plant, CLI-06-10, 63 NRC at 460 (“Under longstanding agency precedent, petitioners
and intervenors may request and, where appropriate, obtain — under protective orders or. other
measures — information withheld from the general public for proprietary or security reasons.”).
New Jersey never requested the documents.

?The original proposed contention read:

" Itis [New Jersey's] contention that th(e] arrangement [between FlrstEnergy and
AmerGen] will NOT assure that:

1. First Energy [sic] will continue to operate the combustion turbines
during the proposed extended period of operation at Oyster
Creek.

2. The combustion turbines will be maintained, mspected and tested
in accordance with AmerGen’s aging management plan that,

, when developed, will become part of the license renewat
commitments. There will be a reliance on a competitor to manage
and perform this work wrth little opportunity for AmerGen to

. oversee any of it.

3. All deficiencies encountered by First Energy [sic] in the course of
operating, maintaining, inspecting and testing the combustion
turbines will be entered into a corrective action program that
meets the requirements of 10 CFR 50 Appendix B, Quality
Assurance Criteria for Nuclear Power Plants and Fuel
Reprocessing Plants. '

New Jersey Petition at 7 (unnumbered).

3See n.62, supra.
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which it acknowledges is binding — to ensure adherence to its aging managemeni programs.’™

Again, by rewriting its proposed contention to convert it into an impermissible' new
contention and arguing on appeal solely for the new version, New Jersey 'fai‘ls to challenge the
Board's rejection of its.originally proposed contention. We égree with the Boar&, for the
reasons it gives, that the proposed contention, as originally formulated, lécked factual or expert
support; lacked an adequate basis, and did not demonstrate “a genuiné issue of material fact or
law.”’® bAs .the NRC Staff argues, New Jersey's proposed contention regarding the combustion
turbines “fails to reference'any factual grounds for disagreement with the aging management
plan or AmerGeni's assertions about its implementation.” |

We reject the new proposed contention and affirm the Board's finding in LBP-06-07 that
New Jersey's originally proposed contention regarding the combustion turbines was
inadmissible.

B. Citizens’ Appeal of LBP-06-11

in LBP-06-11, the Board rejected a mdtion to supplement the basis of Citizens' original
contention {on corrosion of the drywell liner) or to add two new contentions. Citizens asked to
add certain “previously unavatilable information””. to support the initial contention; alternatively,

Citizens asked to add two new coht‘entions, one “alleging that the proposed corrosion.

"AmerGen Opposition at 15, quoting from AmerGen's Brief in Response to Order
Directing Supplemental Briefing on Hearing Requests at 9-10 (January 17, 2006).

SL_BP-06-07, 63 NRC at 209.
NRC Staff Response at 11.

Citizens maintained that the NRC Staff communicated certain “conclusions” during a
conference call regarding the Generic Aging Lessons Learned ("GALL") Report. Citizens
described these alleged conciusions as decisions by the NRC Staff “that not only is corrosion of
the drywell liner within the scope of license renewal proceedings, but the sources of the water
which is the root cause of of this corrosion are also included.”. Citizens’ Contention Motion at
10. The Board found that this information was "not new, not materially different from previousty
available information, and not timely presented.” LBP-06-11, 63 NRC at 402.
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management of inaccessible areas of the drywell liner is inadequate,”® and the secend arguing »
_that a "root cause analysis” of the source of the corrosion must Be performed.™

Inits nqticé of appeal, Citizens states that it is appealing “[o]ut of an overabundance of
caution, and in order to ensure that [the group’s] rights are preserved.”® As support for its
“appeal,” Citizens attaches the same brief to its notice that it filed in support of its (since denied)
mation for reconsideration before the Board.®" Neither the notice nor thé brief includes any
arguments in support of an “appeal’ (as opposed to a motion for reconsideration). While
Citizens makes passing reference to 10.>C.F.R.- §§ 2.311 and 2.341 in its notice, it ignores both

the requirerﬁents for an appeal under 10 C.F.R. § 2.311, and the requirements for a pétitio‘n for
(discretionary) Commission review under 10 C.F.R. § 2.341;

As the NRC Staff points ouf, section 2.311 is not applicable to the Board's refusal to
supplement the basis of Citizens’ contention or to add new contentions because the section
applies only where a board;decision rules on a request for hearing, petition to intervene, or
selection of hearing pfocedures. It does not authorize 'appeals from an order like LBP-06-11

' .refusing to supplement an admitted contention.

. 8Citizens’ Contention Motion at 10. Citizens argued “that the monitoring regime for
inaccessible areas of the drywell liner . . . must at least include ongoing, regular, direct
measurements of the thickness at all areas where corrosion could have occurred for the life of
the plant and clear acceptance criteria for the measurements.” /d. at 11. The Board found that
the information underlying this new proposed contention was “neither new . . . nor materially
different than information that was previously available.” LBP-06-11, 63 NRC at 397. The
Board also found that the submission of the new contention was untimely. /d. at 398.

Citizens’ Contention Motion at 10-11. In addition to the root cause analysis, Citizens
argued that AmerGen must “impiement a verifiable program to eliminate leakage of water onto
the drywell liner.” /d. at 13, Again, the Board found that the information underlying this new
proposed contention was “neither new . . . nor materially different from previously available
information.” LBP-06-11, 63 NRC at 400.

B9Citizens' Notice at 1. ‘ !

8Reconsideration Decision at 3-10.
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Although section 2.311 does not apply; 10 C.F.R. § 2.341 — the section of our |
regulations setting out procedures for peﬁt_ions for Commission review — conceivably could. But
Citizens makes none of the arguments required in a petition for review in either its notice of
appeal or its dual-duty “motion for reconsideration” brief. For a viable petition for review — sincé
LBP-06-11 is not a final decision on the merits ~ Citizens needed to make a case for
interlocutory review under section 2.341(f).** Under section 2.341(f), a petitioﬁer must show
that the iséue for which interlocutory review.is sought: “(i) [tlhreatens the party adversely
affected by it with i.mmediate and serious irreparable impact which, as a practical matter, criuld |
not be alleviated through a petition for review of the presiding oﬁicér's ﬁn.al decision; or (i)
‘[a]ffects the basic structure of the proceeding in a pervasive or unusual manner,"® Citizens
asserts no immediate and irreparable impact on itself and no pervasive effect on the litigation.
Nor is it otrvious how Citizens could méke such a showing, since it has already successfully
intervened in the proceeding on the drywell liner issue.® In fact, Citizens makes absolutely no
showing (and no argument) to justify interlocutory review. For these reasons, we decline to

take up LBP-06-11 on interlocutory review.

#2Section 2.341(b)(8) expressly prohibits granting review where a petitioner has
simultaneously filed for reconsideration before the Board: “A petition for review wilt not be
granted as to issues raised before the presiding officer on a pending mction for
reconsideration.” Citizens ought not have filed a simultaneous appeal and petition for
reconsideration. But that procedural problem is moot, now that the Board has rejected Citizens’
reconsideration motion.

810 C.F.R. § 2.341(f)(2)
%See Private Fuel Storage, CLI-01-1, 53 NRC at 5 (“We have repeatedly held that

“refusal to admit a contention, where the intervenor's other contentions remain in litigation, does
not constitute a pervasive effect on the litigation calling for interlocutory review.").
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CONCLUSION
Fof the foregoing reasoné and for the reasons given by the Board, we affirm the Board's
decisions in LBP-06-07 with respect to New Jersey’s appeal of the rejection of its second and
third contentions only and deny review of LBP-06-11. Decisions onv New Jersey’s appeal of the
rejection of its first contention and on AmerGen's and the NRC Staff's appeals of LBP-06-07
-are postponed until further notice.

. IT IS SO ORDERED.

For the Commission,

/RA/

Annette L. Vietti-Cook
Secretary of the Commission’

Dated at Rockville, Mér‘yland,
this 6™ day of September, 20086.
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Commissioner Gregory B. Jaczko respectfully dissents, in part:

| dissent in this order bécause the NEPA terrorism issue is a significant matter that
needs resolution. | belie\)e the.agency should conduct a review of the impacts of terrorist
attacks on nuclear facilities as part of a NEPA analysis. More importantly, | believe continuing
to refuse to consider the environmental effects of terrorist attacks will subject the agency to
unnecessary judicial challenges. Thus, | am fully supportive of a}i efforts -to’give this matter the
thorough and deliberate review warranted. |

In addition, | believe thét thé current uncertainty surrounding the impact of this issue
may lead to unnecessary confusion in tﬁe review of new reactor licenses. To eliminate this
uncertainty, the agency should expeditiously develop a process to review terrorism issues as
part of a NEPA analysis. This particular case presents a timely opportunity for the Commission
to resolve these matters, providing clarity and certéinty' for the potential increase in licensing

reviews the Commission may conduct in the next few years.
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III. A NEPA Review Is Not "Superfluous.” NRC May Not Preclude
NEPA Review Through Regulations Which Purport to Limit
the Scope of a Relicensing Proceedind.

The NRC's decision.distinguiéhes the proceeding here from

that considered in Mothers for Peace because it a relicensing

proceeding. The NRC concludes that New Jeréey’s contentions are
beyond the scope of a license renewal proceeding because they are
pnrelatod to aging of components of the nuclear -facility (NRC
“Decision at 5) (Pa). The scope to which this risk will be
addréssed in a relicensing proceeding under the AEA is established
by —. In this proceediﬁg,'the NRC staff addressed the question of
nuclear attacks in its GEIS, which conclﬁded that “the risk from -
sabotage ... at existing nuclear .powers plants is small .and
additionally, that the risks from other external events, are
adequately addressed by a ’generic consideration of internally
.initiated severe accidents.” NRC Decision at 9, n. 32. The NRC
Staff did perform an analysis of alternatives to mitigate such

severe accidents. NRC Decision at 8-9.

' The NRC also found the relicensing procedure ‘to be
distinguishable from the Mothers for Peace scenario to the extent
that it does not alter the iisk of terrorist attack. Sp9cifica11y,
the NRC based this distinctioﬁ on the fact that “a license renewal
application does not involve new construction. So there is no
change to tHe physical plant and thus no creation of a new
‘terrorist target.’'” Decision at 7, n. 25.

The NRC’'s decision claims that a NEPA review “would be
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largely superfluous” in light of its ongoing, extensive efférts to
enhance security at nuclear plants. (NRC Decision at 7) (Pa ).
It cléims that those ongoing security measures “provide the best
vehicle for prétecting the public;” Id. That positiocn is untenable.
fhe NRC cannot ignore NEPA’s.requirements through a unilateral
decision.thét its own actions are the best vehicle for protection
cf the public. NEPA is. intended to assure a process that
obligates the agency to “consider every significant aspéct of the
environmental impact of a proposed action” and to “inform the

public that it has indeed considered environmental concerns in the

decisionmaking process.”  Baltimore Gas, supra,v462 U.S. at 87;

accord, Concerned Cjitizens Alliance, supra, 176 E.3d at 705. A
significant element of the process 1is that it provides a

"springboard for public comment.” Robertson, supra, 490 U.S. at

370.

The NRC cannot ignore that public process. While the NRC
may think that its non-NEPA approach provides the best protection
to the public, it can neither logically nor legally reach that
conclusion on its own. The mandatory exchange of information
”beﬁween agency and public inherent in the NEPA process may indeed
yield ideas which will improve upon those of the Commission. As
discussed previously herein {page ), even if‘security concerns

" restrict the extent of information coming to the public from the

NRC, concerns should not restrict the amountvof information coming

from the public to the NRC.
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The NRC’s decision gquotes from. the GEIS, which states
“that the NRC .is continuing to evaluate ways tb reduce the risk
from [sic] nuclear power plants from exﬁernal events.” (NRC
Decision at 9, note 32) (Pa ). Yet the NRC seems reluctant to'

involve the public in that evaluation. As the Ninth Circuit

lobServed in Mothers for Peace: “The NRC siﬁply‘does noﬁ explain its
unwillingness to hear and consider the inférmation that Petitioners
seek to contribute to the process, which would fulfill both the
inférmation—ga;hering and the public participation functions of
NEPA." Id., 449 F.3d at 1034. Another ground upon which
the NRC based its decision was its ruiing that.contentions such as
New Jersey’s are unrelated to‘aging of components of ﬁhe nuclear
facility and are therefore purportedly beyond the scope of a
license renewal proceeding (NRC Decision at 5) (Pa ). Yet the NRC’s
own fulestprovide'for an environmental review in a relicensing

proceeding. 10 C.F.R. 51; Turkey Point, supra, 54 N.R.C. at 7 (Pa

); see pége 27, infra. That review is subject to NEPA. Limerick,
supra, 869 F.2d at 725. To the extent that the NRC believes that
its regulatidns eliminate the applicability‘of NEPA from the scope
qf a relicensing proceeding, it is in error. Those regulations
~would be void if so interpreted.- NEPA is, of cdurse, a federal
statute. As this Court has recognized, "“{Ilt is axiomatic thét

federal regulations can not ‘trump’ or repeal Acts of Congress.”

. IMO Complaint of Nautilus Motor Tanker Co., 85 E.3d 105 (3d Cir.

1996). The NRC’'s regulations therefore cannot provide .a
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justification for its failure to follow NEPA.

(3) There Is No Valid Distinction On The Foreseeability Issue
Between New and Exiéting Facilities. The NRC's  DBT

Regulations Make No Such Distinction.

2 poinﬁs on renewal:

1. Féreseeability is not changed. Can we say somethinglabout how
the NRC is doing something new by giving another 20 years?

2. Can’t limit the scope of NEPA by limiting thé inquiry‘on.

relicensing, because NEPA is a separate obligation.

The NRC attempts to distinguish the Mothers for Peace and

this case by stating that, unlike the proposed spent fuel storage

faciliﬁy at issue in Mothers for Peace, Oyster Creek is anvexisting
facility and therefore would not present a pew target fof atté¢k
(NRC Decision at 7, note 25) (Pa ). Yet the foreseeability of
~attack on a nuclear facility is not affected by whethér the
facility is a proposed one or an existing one. Further, the NRC
‘itself has expressed no such distinction between new and existing
nuclear facilities concerning radiological sabotage. In its reéent
revisions to the besign Basis Threat ("DBT") rulés, the NRC said in
response to comment: "The NRC agreés with the commenters that the
-radiological éabotage DBT should be uniformly applicable to new and

currently operatinglnuclear power plants. In fact, the NRC did not
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propose different radiological sabotage DBTs for new nuclear power

plants in the proposed rule.* F.R.

Similarly, the DBT rule applies both to new facilities
and felicensing p:oceedings. |
‘ The NRC notes, on this point, that its authority to issue'
orders for security at nuclear facilities arises under theIAEA, 42
U.S.C.~2011 (NRC Décision'at 8, note 31) (Pa ). ToAthe éxtent that

the NRC is alleging that its assertion of authority pursuant to the

AEA allows it to disregard'NEPA, that argument must fail. In

Limerick, supra, this Court addressed a similar contention by the
NRC, “that by makipg decisions undér the [AEAl, it has preciuded
the need for consideration of environmental implications under
NEPA.” Id., 869‘_F__._2d at 723. This Court held that NEPA was not
precluded by the AEA. it found that “there is no languagé in NEPA
itself that would permit its procedurai requiremenfé to be limited
by the AEA. Moreover, there 1is no language in AEA that would‘

indicate AEA precludes NEPA.” 1Id. at 729.
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