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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
BEFORE THE COMMISSION 

 
  
  ) 
In the Matter of   ) Docket Nos. 52-031-COL  
  )   52-032-COL 
EXELON NUCLEAR TEXAS HOLDINGS, LLC ) 
  ) 
(Victoria County Station, Units 1 and 2)  ) November 20, 2008 
  ) 
 

EXELON MOTION TO STRIKE UNAUTHORIZED RESPONSES  
 

 On November 3, 2008, Texans for a Sound Energy Policy (“TSEP”) submitted a Petition 

to the U.S. Nuclear Regulatory Commission (“NRC”) requesting that the Commission hold in 

abeyance the anticipated hearing notice for the Victoria County Station, Units 1 and 2 combined 

license (“COL”) proceeding.  The NRC staff and Exelon Nuclear Texas Holdings, LLC 

(“Exelon”) submitted their answers opposing the Petition on November 18, 2008.   

 Two groups submitted responses supporting the TSEP Petition.  The first group, the 

AP1000 Oversight Group1 (“AOG”), submitted its response (“AOG Response”) on November 

18, 2008.2  The second group, comprised of the Nuclear Information and Resource Service, 

Beyond Nuclear, and Public Citizen (“Joint Responders”), submitted its response (“Joint 

Response”) on November 19, 2008.3  These two responses are almost identical (word-for-word 

                                                 
1  The name “AP1000 Oversight Group” is misleading, because this group has no oversight authority or other 

responsibilities for the AP1000 design. 
2  “AP1000 Oversight Group’s Response to Texans for a Sound Energy Policy’s Petition to Hold Docketing 

Decision and/or Hearing Notice for Victoria Combined License Application in Abeyance Pending Completion 
of Rulemaking on Design Certification Application for Economically Simplified Boiling Water Reactor” (Nov. 
18, 2008). 

3  “Nuclear Information and Resource Service, Beyond Nuclear and Public Citizen’s Energy Program’s Response 
to Texans for a Sound Energy Policy’s Petition to Hold Docketing Decision and/or Hearing Notice for Victoria 
Combined License Application in Abeyance Pending Completion of Rulemaking on Design Certification 
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throughout most of the responses), except that the AOG Response discusses the Westinghouse 

AP1000 design and the Joint Response discusses the Areva EPR design.  For the reasons stated 

below, and pursuant to 10 C.F.R. § 2.323(a), Exelon requests that the Commission strike both the 

AOG Response and the Joint Response.4  

 The NRC regulations do not allow AOG and the Joint Responders to file responses to the 

TSEP Petition.  According to the Commission’s November 12, 2008 unpublished Order, TSEP’s 

Petition is treated as a motion under 10 C.F.R. § 2.323.5  Section 2.323(c) states that answers to 

motions may only be filed by a “party” to a proceeding.  AOG and Joint Responders are not 

parties to this proceeding, and therefore do not have a right to file a response to the TSEP 

Petition.6  Additionally, AOG and Joint Responders do not fall within any of the categories in 10 

C.F.R. § 2.315 for participation by non-parties. 

 Furthermore, AOG and Joint Responders are attempting to circumvent the pleading 

requirements in other proceedings by filing their responses in this proceeding.  For example, 

AOG requests (AOG Response, p. 3) that the Commission grant the TSEP Petition and then 

apply it to all proceedings involving the AP1000 design.  The Joint Responders make a similar 

                                                                                                                                                             
Application for Economically Simplified Boiling Water Reactor” (Nov. 18, 2008).  Although the Joint 
Response is dated November 18, 2008, it was not filed in this proceeding until approximately 1:55 p.m. on 
November 19, 2008. 

4  Since AOG, TSEP, and Joint Responders are not parties to this proceeding, Exelon is not required to contact 
them to satisfy 10 C.F.R. § 2.323(b).  Nonetheless, Exelon certifies that it contacted AOG, TSEP, Joint 
Responders, and the NRC staff in a sincere effort to resolve the issues raised in this motion, but was unable to 
do so.  The NRC staff supports this motion. 

5  Joint Responders also failed to file its Joint Response by November 18, 2008 as required by the November 12, 
2008 Order.  For this reason alone, the Joint Response should be stricken. 

6 The AOG Response and the Joint Response do not identify any interest of AOG or the Joint Responders in the 
Victoria County Station COL proceeding and do not attempt to demonstrate standing; rather, these responses 
only identify interests in unrelated proceedings.  The AOG and the Joint Responders, as shown by their 
responses, are interested in the AP1000 design and the EPR design, respectively.  They are not interested in the 
ESBWR design referenced in the Victoria County Station COL application.  The NRC regulations do not permit 
AOG and Joint Responders, who are completely unaffiliated with the present proceeding, to respond to the 
TSEP Petition. 
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request (Joint Response, p. 4) for the EPR design.  It is inappropriate for AOG and the Joint 

Responders to use the Victoria County Station COL proceeding to seek relief in other 

proceedings, because it would circumvent participation by the COL applicants and the licensing 

boards in those proceedings, and it would circumvent the requirements for timely motions and 

petitions in those proceedings.   

 For the reasons set forth above, the AOG Response and the Joint Response should be 

stricken. 

 

Respectfully submitted, 
 
Signed (electronically) by Stephen J. Burdick 
Steven P. Frantz 
Stephen J. Burdick 
Morgan, Lewis & Bockius LLP 
1111 Pennsylvania Avenue, NW 
Washington, DC  20004 
Phone:  202-739-3000 
Fax:  202-739-3001 
E-mail:  sburdick@morganlewis.com 
 
Counsel for Exelon 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on November 20, 2008 a copy of the “Exelon Motion to Strike 

Unauthorized Responses” was filed electronically with the Electronic Information Exchange. 

 
Diane Curran 
Harmon, Curran, Spielberg, & Eisenberg, L.L.P. 
1726 M Street NW, Suite 600 
Washington, DC 20036 
(E-mail:  dcurran@harmoncurran.com) 
 

Office of the Secretary  
Attn:  Rulemaking and Adjudications Staff 
U.S. Nuclear Regulatory Commission 
Washington, DC  20555-0001 
(E-mail:  hearingdocket@nrc.gov) 
 

Sara E. Brock 
Marcia Carpentier 
Office of the General Counsel 
Mail Stop:  O-15 D21 
U.S. Nuclear Regulatory Commission 
Washington, DC  20555-0001 
(E-mail:  Sara.Brock@nrc.gov; 
Marcia.Carpentier@nrc.gov) 
 

Office of Commission Appellate Adjudication 
U.S. Nuclear Regulatory Commission 
Mail Stop:  O-16G4 
Washington, DC  20555-0001 
(E-mail:  ocaamail@nrc.gov) 

James Blackburn, Jr. 
Charles Irvine 
Blackburn Carter, P.C. 
4709 Austin Street 
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(E-mail: jbblaw@blackburncarter.com; 
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John D. Runkle 
Attorney at Law 
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Michael Mariotte 
Nuclear Information and Resource Service 
6930 Carroll Avenue, Suite 340 
Takoma Park, MD 20912 
(E-mail: nirsnet@nirs.org)  
 

  

 
Signed (electronically) by Stephen J. Burdick 
Stephen J. Burdick 
Morgan, Lewis & Bockius LLP 
1111 Pennsylvania Avenue, NW 
Washington, DC  20004 
Phone:  202-739-3000 
Fax:  202-739-3001 
E-mail:  sburdick@morganlewis.com 
 
Counsel for Exelon 
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