
 
 
 

November 19, 2008 
 
 
 
 
 
G. Paul Bollwerk, III, Chair    Dr. James F. Jackson 
Administrative Judge     Administrative Judge 
Atomic Safety and Licensing Board   Atomic Safety and Licensing Board 
U.S. Nuclear Regulatory Commission  U.S. Nuclear Regulatory Commission 
Washington, D.C.  20555-0001   Washington, D.C. 20555-0001 
 
Nicholas G. Trikouros 
Administrative Judge 
Atomic Safety and Licensing Board 
U.S. Nuclear Regulatory Commission 
Washington, D.C.  20555-0001 
 
 

In the Matter of 
SOUTHERN NUCLEAR OPERATING CO. 

(Early Site Permit for Vogtle ESP Site) 
Docket No. 52-011-ESP 

 
Dear Administrative Judges: 
 
In its Memorandum and Order of November 13, 2008, the Licensing Board issued its revised 
general schedule for this proceeding.  See Southern Nuclear Operating Co. (Early Site Permit 
for Vogtle ESP Site), Memorandum and Order (Revised General Schedule), slip op. (Nov. 13, 
2008).  In that Order, the Licensing Board asked the parties to provide their views, preferably by 
joint submission, on a date by which the applicant (“Southern”) and/or the NRC staff (“Staff”) 
must designate and provide relevant information associated with any U.S. Army Corps of 
Engineers (“Corps”) witness whose testimony they wish to provide in support of their positions 
regarding Contention EC 6.0.  Id. at 2.  The Order also indicated that the parties’ views should 
take into account the mandatory disclosure provisions of 10 C.F.R. § 2.336(a)(1).  Id.  Counsel 
for the Staff has consulted with counsel for the applicant and counsel for the Joint Intervenors, 
and both have authorized me to state that they have no objection to the Staff views stated 
below. 
 
In its witness list for Contention EC 6.0, the staff stated that it had been in communication with 
the Corps to determine the potential nature and extent of the Corps’ participation in the hearing, 
but that the NRC staff and the Corps had not yet reached a final understanding concerning the  
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identity and availability of Corps witnesses.  See NRC Staff Witness List for Contention EC 6.0 
(Nov. 7, 2008) at 1 n.2.   The Staff further stated that it might need to supplement its witness list  
at a later date if and when it were confirmed that Corps witnesses would be able to participate. 
Id.  Similarly, the applicant’s witness list stated that the applicant had requested that the Corps 
make witnesses available to provide testimony but that the availability of such witnesses had not 
been confirmed.  See Southern Nuclear Operating Company’s Witness List for Environmental 
Contention 6.0 (Nov. 7, 2008).  The applicant also noted that Southern might decide not to 
sponsor (or to jointly sponsor) such Corps witnesses if the witnesses were sponsored by the 
Staff.  Id.  
 
After discussions with the Savannah District’s Office of Counsel, the Staff submitted a formal 
request for assistance to the District Commander, who has the authority to designate 
appropriate contacts or witnesses to participate in this proceeding if the District agrees to do so.  
Based on a conversation this week with the Savannah District Office of Counsel, Staff counsel 
understands that the Corps is actively considering the request and is interested in providing 
assistance, but that its determination on whether to do so will depend on its review of the 
availability of Corps resources.  The Office of Counsel indicated that it would be reasonable to 
expect a Corps determination by early December 2008 regarding the Corps’ ability to 
participate, as well as on the designation of appropriate Corps witnesses, if any.  Consequently, 
while the Staff cannot yet provide the Licensing Board and parties with a date certain by which 
the Corps will determine whether to participate (and, if so, the identity of any Corps 
participant(s)), the Staff anticipates that it will be better able to provide such information in early 
December.   
 
Accordingly, the parties have conferred and consider the following approach to be acceptable.  
The Staff will provide a further status report to the Licensing Board and parties by December 8 
concerning the Corps’ participation.  However, if the Corps informs the Staff of a determination 
prior to that time, the Staff will promptly inform the Licensing Board and parties.  If, by 
December 8, it is not yet determined whether and when the Corps expects to designate 
witnesses, the Staff will consult again with the parties and seek to reach agreement on a 
specific date by which Corps witnesses would need to be designated.  If agreement can not be 
reached, the parties would present their views to the Licensing Board separately within one 
week. 
 
As requested by the Licensing Board, the parties have also discussed how relevant information 
would be provided pursuant to 10 C.F.R. § 2.336(a)(1) for any Corps witnesses.  Assuming that 
Corps witnesses would be witnesses for the Staff, the parties agree that documents on which 
any such Corps witness intends to rely (excluding draft documents or documents for which a 
privilege is asserted) would be identified and disclosed as part of the Staff’s routine hearing file 
updates.  In addition to the contact information that would be provided on the Staff’s updated  
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witness list, the Staff would also produce the resume or statement of professional qualifications 
of such witness in its first hearing file update after a revised Staff witness list is filed designating 
such a Corps witness.  If necessary, the applicant will provide any information not provided by 
the Staff in the applicant’s mandatory disclosures. 

 
Respectfully submitted, 

 
 
           /signed (electronically) by/ 
       Patrick A. Moulding 
       Counsel for the NRC Staff 
       U.S. Nuclear Regulatory Commission 
       Mail Stop O-15 D21 
       Washington, DC 20555-0001 
       (301) 415-2549 
       Patrick.Moulding@nrc.gov 
 
Dated at Rockville, Maryland 
This 19th day of November, 2008 
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mfreeze@morganlewis.com) 
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