
Dimitri Lutchenkov 100 Constellation Way, Suite 1400P
Baltimore, Maryland 21202-3106Director, Environmental Affairs

UniStar
NUCLEAR ENERGY

October 27, 2008

UN#08-054

Ms. Kathy B. Anderson
Biologist and Project Manager
U.S. Army Corps of Engineers - Baltimore District
10 S. Howard Street
Baltimore, MD 21201

Subject: Joint Federal/State Application of Calvert Cliffs 3 Nuclear Project, LLC and UniStar
Nuclear Operating Services, LLC, Calvert Cliffs Nuclear Power Plant Site, Lusby,
Calvert County, Maryland, USACE Tracking No. NAB-2007-08123-M05

Dear Ms. Anderson:

I am writing on behalf of (i) Calvert Cliffs 3 Nuclear Project, LLC (CC3), a special purpose entity
subsidiary of UniStar Nuclear Energy, LLC (UniStar) created for the purpose of owning the proposed new
nuclear plant (Calvert 3), and (ii) UniStar Nuclear Operating Services, LLC (UNO), the proposed operator
of Calvert 3 (collectively, the Co-Applicants). This letter supplements the Joint Federal/State Application
for the Alteration of Any Floodplain, Waterway, Tidal or Nontidal Wetland in Maryland originally filed by
the Co-Applicants at the Maryland Department of the Environment on May 16, 2008.

The Co-Applicants are seeking an individual U.S. Army Corps of Engineers (USACE) permit pursuant to
Section 404 of the Clean Water Act and Section 10 of the Rivers and Harbor Act1 and respectfully request
that this letter be added to the administrative record for the above-referenced application and project
number (NAB-2007-08123-M05).

As described in greater detail in prior correspondence to you regarding this matter, dated May 30, 2008,
CC3 2 and UNO have also submitted an application to the U.S. Nuclear Regulatory Commission (NRC) for
authorization to construct and operate Calvert 3 adjacent to the existing Calvert Cliffs Nuclear Power
Plant. There will be a full Environmental Impact Statement (EIS) relating to the proposed Calvert 3, the
preparation of which is being led by the NRC.

Since the time of the aforementioned prior correspondence, there has been additional discussion among
industry and federal agencies regarding the timing and approach appropriate to ensure compliance with
the National Environmental Policy Act (NEPA) as federal agencies review and take action on the Unit 3
Project. I am writing to you now to communicate the Co-Applicants' view as to the best approach to
enable timely pre-construction activities to occur while ensuring NEPA compliance in the federal actions
on the Unit 3 Project.

As noted, the NRC has begun its NEPA review of the Unit 3 Project. The NRC held a scoping meeting on
March 19, 2008. Information regarding environmental conditions and impacts has been submitted to the
NRC as part of the application for a Combined License (COL) and through supplemental submissions.

1 Previous authorizations include NABOP-P1 12 for the existing intake area and NABOP-P135 for the barge

facilities.
2 CC3 replaced Constellation Energy Nuclear Group, LLC as an applicant for the NRC license.
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The USACE has requested and received cooperating agency status with respect to the NRC's NEPA
review. The NRC's published procedural schedule indicates that a draft EIS (DEIS) will be published in or
about February 2009, with a final EIS (FEIS) to follow in March 2010. As a cooperating agency, the
USACE will have responsibility for preparation of portions of the EIS, as requested by the NRC, and will
otherwise support the NRC's preparation of a DEIS and an FEIS.

Pursuant to the NRC's schedule, no decision by the NRC on the COL application would be expected for
at least a year after issuance of the FEIS. However, a COL is not required for many site preparation
activities that the Co-Applicants could begin upon issuance of the ACOE permit. The NRC has
determined that certain site preparation activities are not "construction" within the meaning of its
regulations, are outside of that agency's regulatory authority, and thus do not require NRC authorization.
Those preliminary activities include clearing, excavation, site preparation, building of roads, dredging,
procurement of components of the proposed facility, etc. 10 CFR 50.10(a)(2). Such activities can be
undertaken prior to the issuance of a COL. The Co-Applicants understand, however, that authorization
from the USACE would be required to undertake these activities in many areas of the site due to potential
effects on wetlands.

The Co-Applicants are seeking to obtain all requisite authorizations for site preparation activities for which
a COL is not required substantially in advance of the scheduled COL decision. This would allow activity
on the site to commence and move forward to support the goal of having Unit 3 operational as soon as
possible. Other approvals required for site preparation activities have been sought and are also expected
prior to the issuance of the FEIS. The USACE authorization is expected to be the final permit necessary
for the Co-Applicants to begin significant on-site preparation activities that are not within the scope of the
NRC's jurisdiction.

The Co-Applicants respectfully request that the USACE act on the wetlands permit 30 days after the NRC
issues its FEIS and not wait on the NRC's COL decision, which is not likely to occur until one or two years
thereafter. The USACE review should be complete at the time the NRC issues the FEIS. The USACE
should rely on the FEIS prepared by the NRC, with the USACE as a cooperating agency, as well as the
USACE's findings from its review of the record on the Joint Federal/State Application, to issue (1) its own
Record of Decision (ROD) explaining the USACE action and (2) appropriate authorizations under the
federal laws for which the USACE has responsibility.

This approach would ensure that NEPA requirements are satisfied in both the USACE and NRC decision-
making processes and is consistent with federal regulations, Center for Environmental Quality (CEQ)
guidance, and past federal actions. The CEQ's NEPA regulations require that "[a]t the time of its decision
• . each agency shall prepare a concise public record of decision." 40 CFR § 1505.2 (emphasis added).
The USACE's NEPA-compliance regulations similarly require a ROD in "cases involving an EIS." 33 CFR
Part 325, Appendix B, ¶1 18. Guidance provided by CEQ indicates that "[a] cooperating agency with
jurisdiction by law will have to prepare its own Record of Decision for its action, in which it must explain
how it reached its conclusions." Center for Environmental Quality, NEPA's 40 Most Asked Questions," 46
Fed. Reg. 18,026 (March 16, 1981). "[A] cooperating agency may adopt a lead agency's EIS without
recirculating it if it concludes that its NEPA requirements and its comments and suggestions have been
satisfied." Id.3 Given these requirements, it appears that the ACOE would be required to prepare its own
ROD irrespective of whether it issues its decision prior to the NRC's ROD and COL, or after. Regardless,
given particularly that the USACE and NRC authorizations address different activities associated with the
project, it would be consistent with the goals of NEPA and the requirements for a ROD to have the
USACE and the NRC issue separate RODs. See 40 CFR 1505.2(a)-(c). Even the basic requirement to
"[s]tate what the decision was" will require different answers from the two agencies.

There are numerous examples of projects requiring several, distinct federal authorizations yielding
separate RODs from the acting agencies. See, e.g., Record of Decision for Trinity Public Utilities District
Direct Interconnection Project, 73 Fed. Reg. 5,184 (January 29,. 2008) (stating that where the Western

3 Even if the lead agency's EIS is not entirely appropriate for the cooperating agency's purposes, the cooperating
agency may still rely on the lead agency's FEIS and supplement the information with a final supplemental EIS (SEIS).
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Area Power Administration was the lead agency and the US Forest Service, the US Bureau of Land
Management, and the US Bureau of Reclamation were all cooperating agencies, "each agency intends to
issue a separate Record of Decision based on the information presented in the EIS); Notice of Availability
of Record of Decision Approving Release of Grant Obligations, 69 Fed. Reg. 3,188 (January 22, 2004)
(providing notice of the Federal Aviation Administration's ROD where it was a cooperating agency for the
FEIS prepared by the Federal Highway Administration); Record of Decision for Valley Electric Association
Interconnection, 68 Fed. Reg. 66,410 (November 26, 2003) (issuance of a separate ROD by the Western
Area Power Administration where the Bureau of Land Management had previously issued an FEIS and
ROD) This includes energy projects with USACE involvement. See, e.g., Northwest Pipeline
Corporation; Notice of Availability of the Final Environmental Impact Statement, 70 Fed. Reg. 45,717
(August 8, 2005) (with FERC having been the lead agency in preparing the FEIS and the ACOE having
been a cooperating agency, after the notice of the FEIS, "the [USACE] would issue its own Record of
Decision adopting the EIS. The ROD would include the [USACE's] section 404(b)(1) analysis. After
issuance of the ROD, the [USACE] could issue the section 404 and section 10 permits.").

This approach is consistent with the terms of the Memorandum of Understanding (MOU) the USACE and
NRC recently entered into regarding the coordination of their activities "to ensure the timely review of
proposed nuclear power plant applications." Memorandum of Understanding Between U.S. Army Corps
of Engineers and U.S. Nuclear Regulatory Commission on Environmental Reviews Related to the
Issuance of Authorizations to Construct and Operate Nuclear Power Plants, September 12, 2008.
Pursuant to the MOU, the USACE will "complete an independent permit decision in carrying out its
regulatory responsibilities." The USACE will participate in the NRC NEPA process and will have reviewed
and commented on relevant portions of the NEPA documents. The NRC is to

ensure that the purpose and need, the suite of alternatives, and the evaluation presented
in the NEPA document consider the views of the [USACE] (e.g., defining project purpose
per Section 404 of the CWA ['basic' for water dependency and 'overall' for geographic
scope of alternative analysis], conducting the Corps' public interest review, determining
the least environmentally damaging practicable alternative under the CWA Section
404(b)(1) Guidelines).

The FEIS resulting from the NRC NEPA process will, therefore, incorporate the needs of the USACE for
its review and will serve as an appropriate basis for a USACE ROD and action.

The Co-Applicants respectfully request that the USACE undertake its permit application review and
proceed in a fashion so as to allow a decision on the application following the publication of notice of the
FEIS and in advance of the NRC COL, approximately 30 days after the FEIS is issued. A USACE
decision in advance of the NRC COL is appropriate and is consistent with the NRC's determination that a
COL is not required for the site preparation activities, excluded from the NRC definition of "construction,"
that the Co-Applicants seek authority to commence in advance of the COL. The Co-Applicants
acknowledge that any activities they would conduct pursuant to the USACE authorization and prior to an
NRC COL would be at their own risk and that their ability to construct and operate the proposed Calvert 3
nuclear plant will depend on receiving authorization from the NRC.

Please confirm that the USACE will proceed to fulfill its NEPA compliance obligations with respect to the
Co-Applicants' permit requests upon issuance of the FEIS by the NRC with a view toward issuing a
USACE ROD explaining its decision and the anticipated timing of such a decision.

Respectfully

Dimitri Lutchenkov
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cc: Mr. C. Jeff Lorenz, Assistant District Counsel
Mr. Adam Snyder, Assistant Attorney General
Mr. Gary T. Setzer, Wetlands & Waterways Program
Mr. Elder A. Ghigarelli, Jr., Coastal Zone Consistency Division
Mr. John Rycyna, NRC
Mr. Thomas L. Fredrichs, NRC


