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From: Travis Stills [emlc@frontier.net]
Sent: Friday, November 07, 2008 5:05 PM
To: NRCREP Resource
Subject: Comments on ISL GEIS
Attachments: EMLC - Comments on NRC Draft GEIS.pdf

Please find attached comments on the NRC's ISL GEIS. 
 
Please confirm that you are able to open and read the pdf attachment. 
Sincerely, 
Travis Stills 
 
-- 
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
Travis E. Stills 
Managing Attorney 
Energy Minerals Law Center 
1911 Main Avenue, Suite 238 
Durango, Colorado 81301 
stills@frontier.net 
phone:(970)375-9231 
fax:  (970)382-0316 
 
This is a transmission from a law office and may contain information which is privileged, confidential, and 
protected by the attorney-client or attorney work-product privileges. 
 
If you are not the proper addressee, note that any disclosure, copying, distribution, or use of the contents of 
this message is prohibited. 
 
If you have received this transmission in error, please destroy it and notify this office immediately at (970) 375-
9231. 
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
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Energy Minerals Law Center 
   a nonprofit law firm serving communities impacted by energy mining 

 
     1911 Main Avenue, Suite 238, Durango, Colorado 81301 
     Phone: (970) 375 9231 Fax: (970) 382 0316      
     Email: emlc@frontier.net      

 
 

November 07, 2008 
 

by e-mail attachment (pdf) 
Chief, Rules Review and Directives Branch  
Mail Stop T-6 D59 
U.S. Nuclear Regulatory Commission 
Washington, D.C. 20555-0001 
urlgeis@nrc.gov 
  
 RE:   Comments on Draft Generic Environmental Impact Statement for In-Situ  
  Leach Uranium Milling Facilities 
 
Dear Chief: 
 
These scoping comments are filed on behalf of the following organizations and individuals, with 
the contact person indicated in parenthesis:  
   
 Action for the Environment (Gary E. Heckenlaible)  
 Aligning for Responsible Mining (David Cory Frankel) 
 Amigos Bravos (Michael Jensen) 
 Center For Biological Diversity (Amy Atwood) 
 Center for Native Ecosystems (Megan Mueller) 
 Center for Water Advocacy (Harold Shepherd) 
 Coloradoans Against Resource Destruction (Jay Davis) 
 Colorado Citizens Against ToxicWaste, Inc. (Sharyn Cunningham) 
 Colorado Environmental Coalition (Joe Neuhof) 
 Information Network on Responsible Mining (INFORM) (Brian Farnsworth) 
 Red Rock Forests (Terry Shepherd) 
 San Juan Citizens Alliance (Mark Pearson) 
 Western Resource Advocates (Dan Heilig) 
 Wyoming Outdoor Council (Bruce Pendery) 
 
Full addresses and contact information for each group is provided in Appendix A.   
 
These comments supplement, incorporate by reference, and carry forward the comments 
submitted by EMLC of behalf  these public interest organizations (and their members) based on 
the loosely defined rulemaking and/or licensing actions that are cryptically identified in the 
August 21, 2007 scoping notice. See 72 Fed. Reg. 50414 (revised September 27, 2007, 42 Fed. 
Reg. 54947).  Unfortunately, the NRC did not heed nor respond to the substance of the scoping 
comments. 
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The proposed federal action in the Draft GEIS and the agency actions which may be approved 
based on any Final GEIS remain poorly defined.  The pending in situ leach (“ISL”) proposals 
which may be approved based solely on the GEIS remain undefined and unclear.  GEIS at 1.2. 
Upon careful review, and although it is not stated directly, the GEIS appears to be part of the 
NRC’s ongoing attempt to streamline the NEPA process based on the following proposals which 
have been presented at various times by NRC staff and industry:  
 

1) issue a generic NEPA document for actual and foreseeable site-specific ISL 
development proposals in a narrow selection of regions where ISL projects are being 
pursued;  

 
2) create a de facto rule creating a tiered NEPA decisionmaking structure on which the 
NRC and Agreement States will conduct Atomic Energy Act licensing of ISL proposals 
based, in full or in part, on the information contained in the GEIS; and,  

 
3) establish an unpublished rule based on NRC internal policy which alters and confuses 
the meaning of  “significantly” as this term is used in the National Environmental Policy 
Act and as defined in the Council on Environmental Quality implementing regulations; 
(DEIS at xxxvii, 1.4.6); 

 
However, as explained in more detail in the scoping comments, the NRC’s abstract/generic 
approach to NEPA in making site-specific licensing decisions has already been rejected by the 
NRC, as confirmed by the Supreme Court.  Balt. Gas & Elec. Co. v. NRDC, 462 U.S. 87 (U.S. 
1983).  Further, the numerous pending proposals identified in the Draft GEIS is precisely the 
situation where "[NEPA] require[s] a comprehensive impact statement in certain situations 
where several proposed actions are pending at the same time. [... ]”  Kleppe v. Sierra Club, 427 
U.S. 390, 409 (1976).   Such a comprehensive EIS would necessarily include a cumulative 
impacts analysis to meet NEPA requirements.  40 C.F.R. §§ 1508.7, 1508.8, 1502.16,  
 
Further, the apparent attempt to create a new regulatory program and redefine the criteria for 
making significance determinations constitutes the promulgation of rules which is subject to 
Administrative Procedure Act (APA) notice and comment rulemaking provisions. 5 U.S.C. § 
553(b).  The GEIS effectively re-defines “significance” for use in the NRC and Agreement State 
programs which implement the Atomic Energy Act and as such fails to adhere to APA 
requirements.  Moreover, if the GEIS categories for significance were adopted as proposed, the 
“small, moderate, large” approach represents an arbitrary departure from the CEQ regime and 
which also violate the CEQ definitions regarding impacts and effects which control the 
interpretation of NEPA. 40 C.F.R. §§ 1508.7, 1508.8. 
 
This characterization of the actions which are proposed is consistent with the actual practice of 
the NRC and the Agreement States.  For example, both the NRC and the Agreement States 
continue to rely on an NRC GEIS and unpublished regulations regarding conventional milling. A 
GEIS for conventional milling was released in 1980 based on an abstracted uranium mill. See: 
Final Generic Environmental Impact Statement on Uranium Milling Volume 1 and 2 (1980).  There 
is every indication that the NRC, as well as the Agreement States such as Utah and Colorado, 
will refer to and rely upon the present GEIS in decisionmaking processes regarding ISL in the 
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same manner in which the 1980 Conventional Milling GEIS has been used.  The informed 
decisionmaking and public participation purposes of NEPA are not served by this approach. 
 
Also, various rules, regulations, and definition of statutory terms are routinely put into effect by 
NRC despite never having been promulgated in accordance with the APA notice and comment 
provisions.  The most notorious example is the “alternate feed material” guidance documents on 
which the NRC and the Agreement States continue to rely to carry out an ultra vires program of 
disposal of radioactive wastes at mill sites even though NRC recognizes the danger of such a 
program being used for “sham disposal” projects.  See e.g.  57 Fed.Reg. 20525 (May 13, 
1992)(proposed rule never finalized); compare: 60 Fed.Reg. 49296 (September 22, 1995) 
(notice of final “guidance”). 
 
As these examples demonstrate, the NRC and the Agreement States are poorly equipped to carry 
out a modern uranium regulatory program which addresses the complexities of conventional 
milling, let alone the new wave of ISL proposals.  Pursuing the present ISL GEIS continues the 
NRC’s archaic, inadequate, and unlawful practices in the face of the resurgence of a self-
described new and better uranium industry.  Much has changed since the last uranium boom 
busted in the early 1980s.  It is now time that the NRC examine its entire uranium mining and 
milling regulatory program to address these changes.  Instead, the GEIS compounds these 
lingering problems by again placing reliance on a GEIS where specific proposals exist and by 
attempting to adopt de facto regulatory changes. 
 
These comments repeat the request for NRC to withdraw the Notice of Intent to prepare an EIS 
and to halt the expenditure of resources on this patently unlawful NEPA process.  These 
comments further request NRC to redirect these resources toward the initiation of APA 
rulemaking to address existing ISL facilities and proposals nationwide which have, to date, been 
addressed by NRC and the Agreement States on an ad hoc basis based on the conventional 
milling regulations and without analysis of the cumulative impacts of the regulatory program.   
 
In the interim, the NRC must recognize that none of the pending ISL proposals can go forward 
until a cumulative impacts analysis is completed for the wide-ranging resurgence of ISL 
proposals identified in the Draft GEIS.  Kleppe v. Sierra Club, 427 U.S. 390, 409 (1976).  Where 
cumulative impacts analysis constitutes a long-established NEPA duty, it remains unclear why 
NRC prepare a GEIS which explicitly determined that cumulative impact analysis is outside the 
scope of the GEIS.  GEIS at 1-13.  This failure to meet a basic NEPA duty is even more puzzling 
where an enormous number of actions requiring cumulative impact analysis were listed in the 
GEIS, but not analyzed.  GEIS at Section 5.  Lands Council v. Powell, 379 F.3d 738, 745 (9th 
Cir. 2004) 
 
Conclusion 
 
These comments repeat the request that the NRC take all necessary steps to issue all necessary 
notices to inform the public of the actual federal actions (ISL licensing requests) that are 
currently under consideration, the actual content and effect of regulatory changes being 
proposed, and the true purpose/need for such federal actions.  By conducting a cumulative 
impacts analysis based on the full range of licensing proposals (pending or foreseeable) being 
considered by NRC and the Agreement States can NRC begin to comply with its NEPA duties.  
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By providing APA notice and comment rulemaking the NRC may adopt regulations which allow 
the NRC and the Agreement States to properly implement the Atomic Energy Act. 
  
As stated above, the purposes and policies of NEPA and the APA, including informed 
decisionmaking and public participation, are best served by withdrawing the current GEIS 
process.  Instead of an unlawful and abstracted examination of the pending ISL proposals and 
numerous other issues that have been discussed between NRC staff and the regulated industry, a 
concrete proposal that identifies actual license actions and rulemaking proposals should be 
provided and the proper procedures followed.  Again, federal law imposes duties on NRC to 
address the serious past and present impacts of uranium production on people's lives and the 
future impacts which ISL uranium production will have on the human environment. NRC must 
now comply with federal laws by carrying out its NEPA and APA duties. 
 
Please feel free to contact me, or any of the groups on whose behalf these comments have been 
submitted, if you have any questions regarding these comments.   
 
Sincerely, 
 
s/Travis E. Stills    
Travis Stills 
Managing Attorney 
Energy Mineral Law Center 
 
s/Jeff Parsons     
Jeff Parsons 
Senior Attorney 
Western Mining Action Project 

 
APPENDIX A – CONTACT INFORMATION 

 
Action for the Environment 
Gary E. Heckenlaible, Community 
Organizer 
P.O.Box 422 
Rapid City, SD 57709 
(605) 314-4063 
 
Aligning for Responsible Mining 
David Cory Frankel 
P.O. Box 3014 
Pine Ridge, SD 57770 
(308) 430-8160 
 
 
 
 
 

Amigos Bravos 
Michael Jensen 
Grants & Communication 
PO Box 238 
Taos NM 87571 
(505)758-3874 
 

Center For Biological Diversity 
Amy Atwood, Senior Attorney, Public 
Lands Energy Director 
PO Box 11374  
Portland OR 97211-0374 
(503) 283-5474  
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Center for Native Ecosystems 
Megan Mueller Corrigan, Staff Biologist 
1536 Wynkoop, Suite 303 
Denver, Colorado 80202 
(303) 546-0214 
 
Center for Water Advocacy 
Harold Shepherd, Executive Director 
90 West Center  
Moab, Utah 84532 
(435)259-5640 
 
Coloradoans Against Resource Destruction 
Jay Davis 
PO Box 143 
Wellington, CO 80549 
Phone: 970-372-0029 
 
Colorado Citizens Against ToxicWaste, Inc.  
Sharyn Cunningham 
PO Box 964 
Canon City, Colorado 81215-0964 
(719) 275-3432 
 
Colorado Environmental Coalition  
Joe Neuhof, Western Slope Organizer
Grand Junction Field Office 
546 Main Street, #402 
Grand Junction, Colorado 81501 
(970) 243-0002 
 

Information Network on Responsible 
Mining (INFORM)  
Brian Farnsworth, Organizer 
PO Box 3637 
Evergreen, Colorado 80437 
(303) 881.8645 
 
Red Rock Forests 
Terry Shepherd, Executive Director 
90 West Center  
Moab, Utah 84532 
(435)259-5640 
 
San Juan Citizens Alliance 
Mark Pearson 
PO Box 2461 
Durango, CO 81302 
(970) 259-3583 
 
Dan Heilig  
Staff Attorney  
Western Resource Advocates  
262 Lincoln Street  
Lander, WY 82520  
307-332-3614 
  
Wyoming Outdoor Council  
Bruce Pendery, Staff Attorney and Program 
Director 
444 East 800 North 
Logan, Utah 84321 
Phone: (435) 752-2111
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