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I. INTRODUCTION 

On October 30, 2008, the Atomic Safety and Licensing Board (“ASLB” or “Board”) in 

the above captioned proceeding admitted one contention (TC-1)1 raised by the North Carolina 

Waste Awareness and Reduction Network (“NC WARN” or “Petitioner”) in its Petition For 

Intervention And Request For Hearing By The North Carolina Waste Awareness And Reduction 

Network, (Aug. 4, 2008) (“NC WARN Petition”).  The Board referred Contention TC-1 to the 

U.S. Nuclear Regulatory Commission Staff (“Staff”) for further review in the rulemaking to 

amend the AP1000 design certification,2 and held any hearing on Contention TC-1 in abeyance 

pending such further review.  Pursuant to 10 C.F.R. § 2.311(c), Progress Energy Carolinas, Inc. 

(“Progress” or “Applicant”) respectfully requests that the Commission reject the Board’s 

decision to admit Contention TC-1 because the NC WARN Petition should be wholly denied for 

the reasons discussed below. 

II. BACKGROUND 

This proceeding involves the application (“Application” or “COLA”), submitted by 

Progress on February 18, 2008, for a combined license to construct and operate two 

Westinghouse AP1000 pressurized water reactors at the Shearon Harris Nuclear Power Plant Site 

                                                 
1  Memorandum and Order (Ruling on Standing and Contention Admissibility), LBP-08-21, 68 N.R.C. __, slip op. 

(Oct. 30, 2008) (“LBP-08-21”) admitted Contention TC-1 that states, “The COLA is incomplete because many of 
the major safety components and procedures at proposed Harris reactors are only conditional at this time. The 
COLA adopts by reference a design and operational procedures that have not been certified by the NRC or 
accepted by the applicant. Modifications to the design or operational procedures for the AP1000 Revision 16 
would require changes in Progress Energy’s application, the final design and operational procedures. Regardless 
whether the components are certified or not, the COLA cannot be reviewed without the full disclosure of all 
designs and operational procedures.”  As admitted, Contention TC-1 is limited to nine specifically identified 
omissions.  LBP-08-21, slip op. at 5. 

2  Westinghouse Electric Co.; Acceptance for Docketing of A Design Certification Rule Amendment Request for the 
AP1000 Design, Docket 52-006, 73 Fed. Reg. 4,926 (Jan. 28, 2008) (“AP1000 DC Amendment Rulemaking”). 

 
 



(“Harris”).3  On June 4, 2008, the NRC issued a notice of opportunity for hearing of the COLA.4  

On June 24, 2008, NC WARN filed a Motion to Immediately Suspend the Hearing Notice 

alleging:  (1) Progress must first respond to the Staff’s requests for additional information in its 

docketing letter; and (2) the Commission must first complete the AP1000 DC Amendment 

Rulemaking.5  The Commission denied NC WARN’s motion on July 23, 2008, explaining that 

the Staff’s requests for additional information do not make an application incomplete.6  The 

Commission also reaffirmed its earlier holdings that NRC regulations allow for simultaneous 

NRC proceedings on (1) COLAs referencing a certified design that has been docketed but not 

approved; and (2) the design itself.7

On August 4, 2008, NC WARN filed the NC WARN Petition in the above captioned 

dockets and requested reconsideration of CLI-08-15.8  On September 11, 2008, the Commission 

denied the request for reconsideration contained in the NC WARN Petition stating that the 

motion for reconsideration was “on its face procedurally defective.”9   

On August 29, 2008, the Staff and Progress filed responses in opposition to the NC 

WARN Petition.10  On September 5, 2008, NC WARN replied to the Staff and Progress 

                                                 
3  Shearon Harris Units 2 and 3 Combined Construction Permit and Operating License Application (Rev. 0, Feb. 

2008), transmittal letter available at ADAMS Accession No. ML080580078. Entire Application available at 
http://www.nrc.gov/new-reactors/col/harris.html. 

4  Progress Energy Carolinas, Inc.; Notice of Hearing and Opportunity To Petition for Leave To Intervene and 
Order Imposing Procedures for Access to Sensitive Unclassified Non-Safeguards Information and Safeguards 
Information for Contention Preparation on a Combined License for the Shearon Harris Units 2 and 3, 73 Fed. 
Reg. 31,899 (June 4, 2008), supplemented by 73 Fed. Reg. 33,119 (June 11, 2008) (“Hearing Notice”). 

5  Motion to Immediately Suspend Hearing Notice and Request for Expedited Consideration (June 24, 2008) 
(“Motion to Suspend”); see also Supplement To Motion To Immediately Suspend Hearing Notice By The North 
Carolina Waste Awareness And Reduction Network (July 10, 2008). 

6  Memorandum and Order, CLI-08-15, 68 N.R.C. ___ , slip op. at 2 (July 23, 2008) (“CLI-08-15”). 
7  Id. at 3-4. 
8  NC WARN Petition at 7. 
9  Commission Order (Sept. 11, 2008) at 1.   
10  See NRC Staff Answer to Petition For Intervention And Request For Hearing By The North Carolina Waste 

Awareness And Reduction Network (Aug. 29, 2008) (“Staff Answer”) and Progress Energy’s Answer Opposing 
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Answers.11  On October 30, 2008 the Board issued its ruling on the NC WARN Petition.12  After 

granting NC WARN standing to participate in the proceeding, the Board denied ten of the eleven 

contentions filed by NC WARN.  The Board referred the sole remaining contention, designated 

Contention TC-1, to the Staff for further review.13  In doing so, the Board misapplied the 

Commission direction in CLI-08-15 and the Final Policy Statement on the Conduct of New 

Reactor Licensing Proceedings (“Final New Reactor Hearing Policy”).14

III. SUMMARY OF ARGUMENT 

The Board properly concluded that NC WARN has standing and properly rejected ten of 

the eleven contentions submitted by NC WARN.  However, in admitting one NC WARN 

contention (Contention TC-1) and referring it to the Staff for consideration in the AP1000 DC 

Amendment Rulemaking, the Board misapplied the Final New Reactor Policy and CLI-08-15.  

Contention TC-1 alleges site specific issues and not generic design issues; if Contention TC-1 is 

admissible, it must be decided in the COLA proceeding and not the AP1000 DC Amendment 

Rulemaking.   

Even if Contention TC-1 were viewed as a challenge to the AP1000 design, the Board 

erred in referring it to the Staff without ruling definitively on whether Contention TC-1 met the 

Commission’s admissibility standards.  The Board erred in admitting Contention TC-1 as a 

contention of omission because:  (1) that is not how the contention was pled or argued by the 
                                                                                                                                                             

Petition For Intervention And Request For Hearing By The North Carolina Waste Awareness And Reduction 
Network (Aug. 29, 2008) (“Progress Answer”).   

11  NC WARN’s Reply to Staff And Progress Energy Answers to Petition for Intervention And Request for Hearing 
(Sept. 5, 2008) (“NC WARN Reply”). 

12  LBP-08-21. 
13  Id. at 9.  The Board also scheduled for Dec. 1, 2008, summary disposition motions from the Staff and Progress on 

which of the nine alleged omissions cited by the Board did not need to be in a COLA.  Id. at 40.  In response to 
Progress’s unopposed Motion of Nov. 4, 2008, the Board delayed such motions until 30 days after the 
Commission rules on this appeal.  Order, Nov. 5, 2008. 

14 LBP-08-21, slip op. at 1-2 & 5-9, citing Final Policy Statement on the Conduct of New Reactor Licensing 
Proceedings, 73 Fed. Reg. 20,963 (Apr. 17, 2008) & CLI-08-15. 
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Petitioner; (2) even if it were viewed as a contention of omission, Petitioner did not provide a 

reasoned basis supporting why the omissions were required to be in the COLA; (3) the Board 

cannot refer a contention to the Staff to “sort out” its admissibility; and (4) the laundry list of 

nine categories of items allegedly omitted from the COLA are in fact paraphrased from a table in 

the AP1000 DC Rule, thereby incorporated by reference in the COLA, and thus not omitted from 

anything.   

For these reasons, Contention TC-1 should be rejected as inadmissible and, as the other 

ten of its contentions were properly rejected, the NC WARN Petition should be wholly denied. 

IV. THE BOARD MISAPPLIED COMMISSION POLICY IN ADMITTING 
CONTENTION TC-1 AND REFERRING IT TO THE AP1000 DC AMENDMENT 
RULEMAKING  

It is longstanding Commission practice that contentions challenging Commission rules 

are not admissible.  The AP1000 DC Rule15 is final and contentions may not be admitted that 

challenge an issued rule.  Because the Board agrees that such challenges are not admissible,16 

this appeal is limited to the issue of whether the Board is correct in interpreting the Commission 

Policy on when issues raised in a specific site licensing proceeding should be referred to the Staff 

for resolution in a design certification rulemaking.  

For the reasons discussed below, Contention TC-1 is not otherwise admissible because 

(1) it does not meet the standards for a contention of omission, and (2) the Board erred by 

presuming that it does.  But even assuming Contention TC-1 was otherwise admissible, referral 

to the Staff for review in the AP1000 DC Amendment Rulemaking is not consistent with the 

Commission’s direction in CLI-08-15 or the Final New Reactor Hearing Policy. 
                                                 
15  Design Certification Rule for the AP1000 Design, 10 C.F.R. Part 52, App. D (“AP1000 DC Rule”) 
16  “Here, the contention does not challenge a design matter related to the AP1000 DCD to the extent previously 

certified, for if it did it would clearly be an impermissible challenge to agency regulations.”  LBP-08-21, slip op. 
at 9. 
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A. NC WARN Does Not Assert Deficiencies in the AP1000 Design 

In its Motion to Suspend, its NC WARN Petition, and its NC WARN Reply, NC WARN 

consistently argues that Contention TC-1 is related not to the AP1000 DC Amendment 

Rulemaking, but to the use of the AP1000 design at the Harris site.  For example, NC WARN 

asserts that the consequence of the issues alleged in Contention TC-1 include the inability (1) to 

perform a Probabilistic Risk Assessment (“PRA”) for the Harris site, and (2) to determine 

Significant Accident Mitigation Alternatives (“SAMAs”) in the environmental analysis of the 

Harris site.  These issues are not amenable to resolution in the AP1000 DC Amendment 

Rulemaking on the general design.  Accordingly, Contention TC-1 should not have been referred 

to the Staff to address in the AP1000 DC Amendment Rulemaking. 

1. NC WARN States Unequivocally That Contention TC-1 Alleges Site-
Specific Issues 

As submitted by NC WARN, Contention TC-1 relates to site-specific interactions 

between Harris and the AP1000 design.  Contention TC-1 as submitted states: 

The COLA is incomplete because many of the major safety components and 
procedures at proposed Harris reactors are only conditional at this time. The 
COLA adopts by reference a design and operational procedures that have not been 
certified by the NRC or accepted by the applicant. Modifications to the design or 
operational procedures for the AP1000 Revision 16 would require changes in 
Progress Energy’s application, the final design and operational procedures. 
Regardless whether the components are certified or not, the COLA cannot be 
reviewed without the full disclosure of all designs and operational procedures. 

NC WARN Petition at 13; NC WARN Reply at 5-6.  The main issue raised by Contention TC-1 

is that future changes to the AP1000 design would require changes in Progress’s Application.17  

NC WARN, through its filings, explains the types of future changes that may apply to Harris.  

                                                 
17  The second issue, stated in the fourth sentence quoted above, relates to disclosure of the design information.  

Progress explained the public disclosure process for design information, including changes from the AP1000 
design certification amendment.  Progress Answer at 17-19.  NC WARN then conceded that disclosure was not 
part of Contention TC-1.  NC WARN Reply at 9. 
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Progress summarized the issue raised as follows:  “NC WARN apparently insists that the 

Application must contain the final design or it is otherwise incomplete.  Petition at 16 (providing 

a laundry list of nine general categories of components and procedures that are in the AP1000 

DC Rule and only incorporated by reference into the Application).”  Progress Answer at 16.  

Furthermore, NC WARN agreed with the manner in which Progress formulated Contention TC-

1.  After quoting this statement from the Progress Answer,18 NC WARN stated: 

That is exactly NC WARN’s position; the most significant elements of the 
proposed reactors, i.e., the design and operational practices, are lacking in the 
COLA. Directly relevant are the provisions of 10 C.F.R. § 50.34(a)(4) that a 
construction permit application for a nuclear power plant must include: 

a preliminary analysis and evaluation of the design and performance of 
structures, systems, and components of the facility with the objective of 
assessing the risk to public health and safety resulting from operation of 
the facility and including determination of the margins of safety during 
normal operations and transient conditions anticipated during the life of 
the facility, and the adequacy of structures, systems, and components 
provided for the prevention of accidents and the mitigation of the 
consequences of accidents. 

Without having the current configuration, design and operating procedures in the 
application, the risk assessment and severe accident mitigation design alternatives 
(“SAMDAs”) cannot be determined. Until major components are incorporated 
into the COLA for a full review, much of the interaction between the various 
components cannot be resolved. 

NC WARN Reply at 6.19  As stated by Progress and agreed to by NC WARN, Contention TC-1 

arises from the fact that the COLA does not incorporate a final design.  Each AP1000 COLA is 

required to contain a site-specific Design Certification Document (“DCD”).  10 C.F.R. Part 52, 

                                                 
18  NC WARN incorrectly attributes the quote to the Staff Answer at 13; the language that NC WARN Reply quotes 

is actually in the Progress Answer at 16. 
19  NC WARN quotes 10 C.F.R. § 50.34(a)(4) and incorrectly asserts it applies to a COLA.  For a COLA, the 

governing regulation is 10 C.F.R. § 52.79(a)(5), but the wording is essentially identical. 
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App. D, § IV.A.2.a.  No matter how the AP1000 DC Amendment Rulemaking is resolved, 

review of the site-specific DCD will be required.20

2. NC WARN’s Support for Contention TC-1 Illustrates That the 
Allegations Raised Are Site-Specific 

The support provided by NC WARN for Contention TC-1 further illustrates that 

Contention TC-1 relates to the Harris site-specific DCD, not the AP1000 DC Amendment 

Rulemaking.  The impacts that NC WARN alleges, the inability to perform a PRA and to 

determine SAMAs, are not amenable to resolution in the AP1000 DC Amendment Rulemaking. 

NC WARN alleges that a site-specific PRA cannot be performed until the design is 

final.21  Specifically, NC WARN states: 

During the certification process, any or all of these may be modified by the 
Commission, and as a result, require the applicant to modify its application.  
These lead to one of the basic problems for all reviewers of the COLA for 
Progress Energy and other utilities; it is impossible to conduct the probabilistic 
risk assessment (“PRA”) for the proposed Harris reactors without a final design 
and operations procedures. 

NC WARN Petition at 15.  While the AP1000 DC Rule contains a PRA, a site-specific PRA 

must be included in the site-specific DCD.  10 C.F.R. § 52.79(a)(46).  The adequacy of the site-

specific PRA is not amenable to resolution in a generic rulemaking on the design. 

In addition, NC WARN alleges that a site-specific SAMA analysis cannot be done.22  

Specifically, NC WARN states: 

An assessment of risk is required for a COLA review, and that depends on the 
ultimate design of the reactor and how all of the components interact with each 

                                                 
20  As NC WARN states, the validity of its issue “does not depend on whether the ultimate design is certified or not.”  

NC WARN Petition at 16; see also NC WARN Reply at 8. 
21  While NC WARN’s allegation is not valid for the reasons provided in the Progress and Staff Answers, the 

allegation does illustrate that NC WARN intended to raise site-specific issues in Contention TC-1. 
22  Again, while NC WARN’s allegation is not valid for the reasons provided in the Progress and Staff Answers, the 

allegation does illustrate that NC WARN intended to raise site-specific issues in Contention TC-1. 
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other.  Likewise, the ER culminates in the assessment of DBAs, and then the 
severe accidents to develop the severe accident mitigation design.  The NRC 
staff’s Environmental Assessment on the AP1000 Revision 16 was conducted in 
2005, prior to the submittal of the Harris application, and cannot be relied upon. 

NC WARN Petition at 17.  The SAMA analysis is not part of the AP1000 DC Rule.  10 C.F.R. 

Part 52, App. D, § III.B.  Furthermore, NC WARN explicitly states that the environmental 

analysis in the AP1000 DC Amendment Rulemaking is not the issue.  NC WARN is focused on 

the assessment of SAMAs within the Harris individual licensing proceeding.  Because the 

SAMA analysis is not within the scope of AP1000 DC Amendment Rulemaking, referral of 

Contention TC-1 to the Staff is inappropriate. 

NC WARN states that its issue is not related to the certification of the design.  The 

support that NC WARN provides demonstrates that the allegations are not amenable to 

resolution in a general rulemaking on the design.  Therefore, the Commission should clarify that 

only otherwise admissible contentions that raise concerns amenable to resolution in a general 

design rulemaking should be referred to the Staff to review in a design certification rulemaking. 

3. The NC WARN Reply Agrees That the Issues Raised by Contention 
TC-1 Are Site-Specific 

The NC WARN Reply reiterates that Contention TC-1 relates to the review performed in 

the Harris docket, not the AP1000 DC Amendment Rulemaking.  Specifically, NC WARN 

alleges:  

If there are significant deficiencies in the COLA, it does not satisfy the 
requirement for completeness under 10 C.F.R. § 2.101.  Both the Staff and 
Progress Energy argue that since the AP1000 Revision 16 design and operational 
procedures are being reviewed in a different docket, Docket No. 52-006, the 
Harris COLA does not need to meet this basic requirement of completeness, and 
the resulting determinations of protective of public health and safety. 
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NC WARN Reply at 6-7.  Regardless of the merits of NC WARN’s argument, the plain language 

of the NC WARN Reply reiterates that its concern is with the adequacy of the safety review of 

the COLA in the docket captioned above, not in the AP1000 design docket.   

Also, in the NC WARN Reply, NC WARN expressly states that it is claiming to raise an 

issue about the COLA.  NC WARN quotes CLI-08-15 for support of resolution of Contention 

TC-1 in the Harris proceeding.  NC WARN states: 

In Memorandum and Order (CLI-08-15), the Commission further states that 

If the Petitioners believe the Application is incomplete in some way, they 
may file a contention to that effect. Indeed, the very purpose of NRC 
adjudicatory hearings is to consider claims of deficiencies in a license 
application; such contentions are commonplace at the outset of NRC 
adjudications. 

That is exactly what NC WARN is claiming herein; in Contention TC-1, NC 
WARN lists eleven23 specific deficiencies in the COLA that have a significant 
impact on safety. 

NC WARN Reply at 7-8.  NC WARN quotes from the Commission’s discussion in CLI-08-15 

resolving the first issue raised in the Motion to Suspend; i.e., deficiencies in the COLA.  As such, 

NC WARN is apparently urging that Contention TC-1 be heard at the outset of the COLA 

adjudication and not considered in the AP1000 docket.  

4. The Motion To Suspend Illustrates NC WARN’s Intent That 
Contention TC-1 Be Considered Site-Specific  

In addition, the nature of the relief NC WARN requested in its Motion to Suspend further 

illustrates that Contention TC-1 alleges concerns in the Harris proceeding not the AP1000 DC 

Amendment Rulemaking.  NC WARN incorporated its Motion to Suspend into Contention TC-1 

by reference.  NC WARN Petition at 7.  NC WARN acknowledged that the AP1000 design 

                                                 
23  Although the NC WARN Reply mentions eleven specific deficiencies without explanation, the Board identified 

only nine.  LBP-08-21, slip op. at 7.  This difference is one of the areas of confusion regarding Contention TC-1 
that show it is vague as submitted.   

9 
 



review is a docket separate from that for the Harris COLA.  Motion to Suspend at 9.  NC WARN 

asked the Commission to suspend the Harris proceeding until the AP1000 DC Amendment 

proceeding is completed in order to avoid piecemeal litigation, multiple notices of hearing, and 

burden on intervenors.  Motion to Suspend at 15.  NC WARN explained that its concern about 

burden arises from changes to the COLA after the AP1000 DC Amendment Rulemaking is 

complete.  “The work of reviewing the COL application is time-consuming and expensive for 

both the NRC staff and potential intervenors such [as] NC WARN, and may be fruitless if 

applicant changes its fundamental design after the certification of the AP-1000 revision 16.”  

Motion to Suspend at 13.  The Commission rejected these arguments and reiterated its policy that 

design-related issues should be resolved in the design rulemaking in parallel with site-specific 

issues in individual licensing proceedings.  CLI-08-15, slip op. at 4.  Referring the site-specific 

contention asserted by NC WARN to the AP1000 DC Amendment Rulemaking is inconsistent 

with CLI-08-15 and the Final New Reactor Hearing Policy upon which it relies. 

B. The Board Misapplied CLI-08-15 in Referring to the Staff for Review in 
AP1000 DC Amendment Rulemaking a Contention Related to How the 
Design Works at a Site 

In LBP-08-21, the Board stated that Contention TC-1 is not related to the design review 

process, but to the COLA.  The Board stated, “We find that Petitioner’s Contention TC-1 is not a 

challenge to the AP1000 design review process, but rather a challenge to the Application itself.”  

LBP-08-21, slip op. at 8.  Despite this finding, the Board apparently felt constrained by CLI-08-

15 to refer to the Staff any contention that asserts potential for changes in the AP1000 DC 

Rulemaking to impact the COLA.  

The Board stated, “In CLI-08-15, the Commission directed Petitioner and, indirectly, this 

Board that if Petitioner identified specific omissions in the COLA, those omissions should be 
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addressed in a contention to this Board which, in turn, ‘should refer such a contention to the staff 

for consideration in the design certification rulemaking, and hold that contention in abeyance, if 

it is otherwise admissible.’”  LBP-08-21, slip op. at 8.  Progress reads CLI-08-15 as addressing 

two separable situations.  First, CLI-08-15 states that the Petitioner may raise contentions 

alleging omissions from the COLA.  Second, CLI-08-15 states that, if a contention “challenges 

information in the design certification rulemaking,” such a contention should be referred to the 

Staff.  CLI-08-15, slip op. at 4.  The Commission envisioned that the Petitioner may raise 

contentions alleging omissions from the COLA.  Id. at 2.24  However, CLI-08-15 discusses 

contentions of omission with regard to the first issue raised in the Motion to Suspend (i.e., NC 

WARN’s assertion that a Staff requests for additional information imply a COLA is incomplete); 

and does not state that contentions of omission must always be referred to the Staff.  Indeed, the 

Commission discusses referral to the Staff for review in rulemaking only with regard to the 

second issue raised in the Motion to Suspend; i.e., NC WARN allegations that there are 

unresolved safety issues in the AP1000 design, such as the sump recirculation screen design and 

the innovative nature of the passive cooling system.  Progress believes the Board erred in 

conflating these two separable discussions in CLI-08-15.  A contention alleging an omission 

from the site-specific DCD would certainly be outside the scope of a generic design rulemaking. 

In Contention TC-1, NC WARN does not reference the AP1000 DC Amendment 

application;25 nor does NC WARN assert that the AP1000 DC Amendment application is 

deficient.  Instead, NC WARN challenges the COLA and the use of the AP1000 design at Harris, 

                                                 
24  Implicitly, because the same list of nine categories of items was before the Commission when it stated Petitioner 

may raise contentions of omission, the Commission apparently believed that the laundry list of nine general 
categories did not raise an admissible contention of omission.  Compare Motion to Suspend at 11 with LBP-08-
21, slip op. at 7 (providing essential identical lists). 

25  Westinghouse letter dated May 26, 2007; amendment application available at http://www.nrc.gov/reactors/new-
reactors/design-cert/amended-ap1000.html . 
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quoting from the CLI-08-15 language addressing the first issue raised in the Motion to Suspend.  

The Commission should clarify that only otherwise admissible contentions that identify 

deficiencies with basis and specificity in the documents involved in an ongoing rulemaking 

should be referred to the Staff for consideration in that rulemaking.  Contentions that allege 

deficiencies or omissions in documents specific to an individual licensing proceeding, whether 

they are related to site-specific safety information (and certainly if they are site-specific 

challenges to the environmental analysis) or are departures from the standard design, should not 

be referred to an ongoing design rulemaking.  In this case, only if NC WARN had raised an 

otherwise admissible contention alleging omissions from the design certification amendment 

application should that contention have been referred to the Staff.   

C. The Commission Should Clarify That Contentions Referred to the Staff for 
Review in Rulemaking Must Meet the All Admissibility Standards 

Consistent with Commission precedent governing the admissibility of contentions, the 

Staff should not be burdened with resolving unclear, undeveloped, poorly drafted, or 

unsupported contentions.  The Final New Reactor Hearing Policy states that licensing boards 

“should refer such a contention to the staff for consideration in the design certification 

rulemaking, and hold that contention in abeyance, if it is otherwise admissible.”  73 Fed. Reg. at 

20,972.  Indeed, there is no reason why contentions to be addressed by the Staff during a 

rulemaking should not rigorously meet the same pleading standards as contentions that are 

admitted for adjudication.  Otherwise, the Commission’s policy that the referred contentions be 

otherwise admissible would have no weight.   

The current pleading standards governing the admissibility of contentions are the result of 

a 1989 amendment to 10 C.F.R. § 2.714, now § 2.309, which was intended “to raise the threshold 

for the admission of contentions.”  Final Rule, Rules of Practice for Domestic Licensing 

12 
 



Proceedings – Procedural Changes in the Hearing Process, 54 Fed. Reg. 33,168 (Aug. 11, 

1989); see also Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, and 3), CLI-99-11, 49 

N.R.C. 328, 334 (1999); Arizona Public Service Co. (Palo Verde Nuclear Generating Station, 

Unit Nos. 1, 2, and 3), CLI-91-12, 34 N.R.C. 149, 155-56 (1991).  The Commission has stated 

that the “contention rule is strict by design,” having been “toughened . . . in 1989 because in 

prior years ‘licensing boards had admitted and litigated numerous contentions that appeared to be 

based on little more than speculation.’”  Dominion Nuclear Connecticut, Inc. (Millstone Nuclear 

Power Station, Units 2 and 3), CLI-01-24, 54 N.R.C. 349, 358 (2001) (citation omitted).   

The Commission has explained that this “strict contention rule” serves multiple purposes, 

which include putting other parties on notice of the specific grievances being raised and assuring 

that full adjudicatory hearings are triggered only by those able to proffer at least some minimal 

factual and legal foundation in support of their contentions.  Oconee, CLI-99-11, 49 N.R.C. at 

334.  By raising the threshold for admission of contentions, the NRC intended to obviate lengthy 

hearing delays caused in the past by poorly defined or unsupported contentions.  Id.  As the 

Commission reiterated in incorporating these same standards into the new Part 2 rules, “[t]he 

threshold standard is necessary to ensure that hearings cover only genuine and pertinent issues of 

concern and that the issues are framed and supported concisely enough at the outset to ensure 

that the proceedings are effective and focused on real, concrete issues.”  69 Fed. Reg. 2,182, 

2,189-90 (Jan. 14, 2004). 

These reasons for strict pleading standards apply equally to contentions referred to the 

Staff for review in rulemaking.  Poorly defined or unsupported contentions are as likely lead to 

rulemaking delays as hearing delays.  The Commission should clarify that, prior to referring 

contentions to the Staff, the Board should “rule definitively on their admissibility.”  See 
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generally, Andrew Siemaszko, CLI-06-16, 63 N.R.C. 708, 720 (2006).  Only contentions that 

meet the “toughened” pleading standards promulgated in 1989 should be referred to the Staff for 

review in rulemaking. 

In order to be admitted, a contention alleging omissions must provide reasoned bases for 

why the missing information should have been provided in a COLA.  Progress Answer at 14 

(citing Florida Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4), LBP-

90-16, 31 N.R.C. 509, 521 & n.12 (1990)).  Contention TC-1 does not meet the toughened 

pleading standards for three reasons:  (1) the Board did not definitively rule that Contention TC-

1 is admissible; (2) NC WARN did not allege Contention TC-1 asserted omissions; and (3) the 

nine specifically listed categories are a paraphrase of a table in the AP1000 DC Rule.  

1. The Board Did Not Definitely Find That Contention TC-1 Met the 
Toughened Pleading Standards for a Contention Asserting Omissions 

The Board itself could not determine whether an adequate basis existed for asserting that 

the COLA omitted certain required information.  The Board refers Contention TC-1 to the Staff 

to determine whether or not the nine asserted omissions need be set out in a COLA.  In addition, 

contrary to applicable case law, the Board assumes facts needed to make Contention TC-1 

admissible, rather than stating where NC WARN alleged them. 

a. LBP-08-21 Does Not Find That the Asserted Omissions Are 
Required In a COLA 

The Board ruled that nine assertions raised in the NC WARN Petition relate to matters 

that are specifically omitted from the COLA.  LBP-08-21, slip op. at 7.  The Board, however, 

acknowledged that it is not clear whether the nine assertions even warrant inclusion in the 

COLA.  Indeed, the Board stated: 

14 
 



Although certain asserted omissions appear to us to be with respect to information 
which would not ordinarily be required to be set out in the COLA, in the absence 
of information or pleadings on that topic, we refer the entire list to the Staff with 
confidence that Staff will sort out those matters in their consideration of the 
design certification rulemaking. 

LBP-08-21, slip op. at 9 n.7.26  It is not the Staff’s responsibility, however, to “sort out” whether 

Contention TC-1 is admissible.  10 C.F.R. § 2.309(h)(3)(i).27  The Petitioner has the burden of 

providing reasoned bases supporting its contentions.  Referring vague, unsupported assertions to 

the Staff improperly shifts the burden from the Petitioner to support its contention to the Staff to 

rebut it.   

b. Progress Challenged the Fact That the List Did Not Identify 
Nine Omissions From the COLA 

The Board incorrectly states that Progress did not challenge these nine assertions as 

having been omitted from the COLA.  While Progress did not read or treat Contention TC-1 as a 

contention of omission, the Progress Answer did state that the nine categories of components or 

procedure raised by NC WARN are in the AP1000 DC Rule, which is incorporated by reference 

in the COLA.  Progress stated, “Contention TC-1 is inadmissible … because it does not identify 

in what way NC WARN believes the Application is incomplete.”  Progress Answer at 14.  

Progress further argued, “NC WARN apparently insists that the Application must contain the 

final design or it is otherwise incomplete. Petition at 16 (providing a laundry list of nine general 

categories of components and procedures that are in the AP1000 DC Rule and only incorporated 

                                                 
26  It is unclear on what legal authority the Board is relying.  The Board did not identify the specific legal authority 

relied on for requiring the Staff to determine if there is a reasoned basis for requiring that an apparent omission be 
added to the COLA.  LBP-08-21, slip op. at 9 n.7.  In general, the Board referred to Duke Energy Carolinas, LLC 
(Combined License Application for William States Lee III Nuclear Station, Units 1 and 2), LBP-08-17, 68 N.R.C. 
__ , slip op. (Sept. 22, 2008). (“Lee Decision”) for the governing law.  LBP-08-21, slip op. at 5 n. 4.  The Lee 
Decision, however, denied admissibility of an AP1000 design related contention as a challenge to the regulations; 
therefore, the Lee Decision did not discuss the the extent to which the Board can direct Staff actions.  

27  The Commission established the Board to rule on the admissibility of NC WARN’s contentions.  Establishment 
of Atomic Safety and Licensing Board, 73 Fed. Reg. 49,497 (Aug. 21, 2008). 
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by reference into the Application).”  Progress Answer at 16.  Furthermore, as discussed supra, 

NC WARN agreed with Progress’s formulation of Contention TC-1.  NC WARN Reply at 6.   

Contrary to the Board’s statement, because Progress stated that the COLA contained the 

nine general categories of components and procedures, and because NC WARN in its reply 

agreed with this formulation of its issue, the Board erred in assuming the nine categories were 

omitted.   

c. The Board Does Not Find That NC WARN Alleged Facts To 
Support That Contention TC-1 Is a Contention of Omission 

The Board acknowledges that the Progress Answer argued that Contention TC-1 did not 

identify an issue of law or a specific statement of fact that could be adjudicated.  LBP-08-21, slip 

op. at 7.  The Board itself does not identify what facts NC WARN alleged to support Contention 

TC-1, and instead makes a sweeping assumption that facts must exist primarily because 

Contention TC-1 was uncontroverted.   

We find both Applicant and Staff to have failed to provide information regarding 
whether or not the asserted omitted material was indeed omitted in the COLA, nor 
did either provide information indicating whether such allegedly omitted 
information indeed is required to be in a COLA. Thus, we find Petitioner’s 
asserted omissions to be uncontroverted, and therefore admissible. 

LBP-08-21, slip op. at 9.28  Such an assumption of facts is improper.  Progress Answer at 10 

(citing Palo Verde, CLI-91-12, 34 N.R.C. at 155).  The Board cites no regulation or precedent 

for this surprising conclusion.  Nor does such a precedent likely exist; none of the factors for 

contention admissibility in 10 C.F.R § 2.309(f) include a requirement that the Applicant or Staff 

controvert Petitioner’s assertions.   

                                                 
28  Again, it is unclear on what legal authority the Board is relying.  The Board did not identify the specific legal 

authority relied on for such a presumption of facts.  LBP-08-21, slip op. at 9.  In general, the Board referred to the 
Lee Decision for the governing law.  LBP-08-21, slip op. at 5 n.4.  The Lee Decision, however, denied 
admissibility of an AP1000 design related contention as a challenge to the regulations; therefore, the Lee Decision 
did not discuss the extent to which the Board can presume facts material to finding a contention admissible. 
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Factual presumptions adverse to a party that fails to bring forth facts may be useful in 

resolving evidentiary disputes.  See Public Service Company of New Hampshire (Seabrook 

Station, Units 1 and 2), ALAB-471, 7 N.R.C. 477, 498 (1978).  In this case, however, it is the 

Petitioner that has the duty to bring forth facts supporting its contention.  Applying an adverse 

presumption against the Staff and Applicant seem to have little, if any, role in determining 

whether Contention TC-1 is legally sufficient.  There appears no practical reason to apply a 

factual presumption adverse to parties that are not responsible for bringing forth supporting 

facts.29   

Accordingly, Contention TC-1 lacks the support required by 10 C.F.R. § 2.309(f)(vi).  

The Board should not presume the existence of facts even if the Contention were not 

controverted (which is not the case here).  It is the Petitioner’s responsibility to state the facts, 

not the Applicant’s and Staff’s responsibility to prove they do not exist.   

d. The Board Improperly Assumed That Contention TC-1 Is 
Admissible If Not Controverted By the Staff or the Applicant 

In admitting Contention TC-1, the Board stated, “We find both Applicant and Staff to 

have failed to provide information regarding whether or not the asserted omitted material was 

indeed omitted in the COLA.”  LBP-08-21, slip op. at 9. This finding is simply incorrect, at least 

as far as it applies to Progress.  The Progress Answer did provide such information.  The 

Progress Answer specifically states the uncontroverted fact that the nine categories cited by NC 

WARN appear in the AP1000 DC Rule and are incorporated by reference into the Application.  

Accordingly, the Board simply erred when it failed to consider Progress’s statement that the nine 

                                                 
29  It is equally possible to assume that the Staff did not come forward with information that the nine categories are 

in the AP1000 DC Rule because they are vague and NC WARN stated in its Motion to Suspend that the list came 
from the AP1000 DC Amendment application, so the Staff concluded Contention TC-1 did not meet the 
contention standards on its face.  NC WARN incorporated by reference the Motion to Suspend into Contention 
TC-1.  NC WARN Petition at 7.  
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categories are addressed in the AP 1000 DC Rule and incorporated by reference into the COLA.  

The vague NC WARN assertion in the bases for Contention TC-1, with no corresponding 

wording in the statement of Contention TC-1 itself, does not warrant specific rebuttal; 

particularly where another NC WARN pleading incorporated by reference states the list of nine 

categories is from the COLA.  Regardless, the Board must find that a contention is admissible, 

not that the Staff and Applicant have not adequately rebutted it. 

2. Contention TC-1 Does Not Meet the Pleading Standards for a 
Contention Asserting Omissions Because NC WARN Uses 
“Incomplete” to Mean Not Finished 

In Contention TC-1, NC WARN uses the term “incomplete” to mean not finished.  

Therefore, Contention TC-1 as submitted by NC WARN does not allege that any information 

related to the AP1000 design is omitted.  Contention TC-1, as submitted, states: 

The COLA is incomplete because many of the major safety components and 
procedures at proposed Harris reactors are only conditional at this time. The 
COLA adopts by reference a design and operational procedures that have not been 
certified by the NRC or accepted by the applicant. Modifications to the design or 
operational procedures for the AP1000 Revision 16 would require changes in 
Progress Energy’s application, the final design and operational procedures. 
Regardless whether the components are certified or not, the COLA cannot be 
reviewed without the full disclosure of all designs and operational procedures. 

NC WARN Petiton at 13; NC WARN Reply at 5-6.  NC WARN states in Contention TC-1 that 

the COLA is “incomplete” in that it is “conditional.”  NC WARN goes on to explain that the 

COLA is not final and may be modified or changed in the future, alleging that “[n]either the 

NRC staff nor Progress Energy knows at this time what the final design will end up being.”  NC 

WARN Petition at 18. 

The plain language of its pleadings shows that NC WARN is listing items in Tier 2 of the 

AP1000 DC Rule that may change as a result of the AP1000 DC Amendment Rulemaking.  The 
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list of nine categories is a summary of items addressed in the AP1000 DC Rule that NC WARN 

alleges may change – not items that NC WARN alleges are omitted from the COLA.  NC 

WARN neither states, nor provides, a reasoned basis supporting a claim that the nine categories 

quoted by the Board are omitted from the COLA.  NC WARN cites neither expert opinion nor 

governing NRC guidance that states these nine generic subjects must be in a COLA or certified 

design.  Accordingly it is clear NC WARN merely listed a summary of items in the COLA, and 

did not allege that the listed items are omitted from the COLA.   

Discussion of a similarly worded contention submitted by another petitioner in the Lee 

Proceeding is consistent with the interpretation that the list of nine items in Contention TC-1 is a 

paraphrase of the items in Tier 2 of the AP1000 DC Rule.  Blue Ridge Environmental Defense 

League (“BREDL”), in the Lee Proceeding,30 submitted a contention similar to Contention TC-1.  

Compare Lee Proceeding, “Petition for Intervention And Request for Hearing By the Blue Ridge 

Environmental Defense League” (June 27, 2008) (“BREDL Petition”) at 8-11 with NC WARN 

Petition at 13-18.  As explained by BREDL, its contention on design review is largely procedural 

and does not raise a dispute with the current AP1000 design.  When asked whether there are any 

issues related to its design review contention that ought to be adjudicated now or referred to the 

rulemaking process, BREDL (L. Zeller) stated that the contention on design review is largely 

procedural and that the technical issues are discussed in the other contentions, but they are 

related.  Lee Proceeding, Prehearing Conference Transcript (Sept. 3, 2008) at 21.31  Because the 

contention raised a procedural issue, and the NRC regulations allow an applicant to reference a 

                                                 
30  Duke Energy Carolinas, LLC (Combined License Application for William States Lee III Nuclear Station, Units 1 

and 2), Docket Nos. 52-018 and 52-019 (“Lee Proceeding”). 
31  Admittedly, statements from another petitioner in a different proceeding are indirect evidence (at best) of the 

intent of Petitioner’s contention.  However, a prehearing conference was not held in the instant proceeding. 
Therefore, more direct evidence from NC WARN in the Harris proceeding, besides the content of its pleadings, is 
not available on the record. 
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pending design certification rulemaking, the Lee Decision rejected the contention as an 

impermissible challenge to the NRC regulations.  The Lee Decision further stated, “BREDL does 

not adequately identify any aspect of the pending amendment to the AP1000 design with which 

it takes issue.”  Lee Decision, slip op. at 11.  Therefore, the Lee Decision concludes the 

contention should not be referred to the Staff for consideration in rulemaking in accordance with 

the Final New Reactor Hearing Policy.  Id.  The Board should have reached a similar conclusion. 

3. Contention TC-1 Does Not Meet the Pleading Standards for a 
Contention Asserting Omissions Because The Laundry List of Nine 
Categories Is a Paraphrase of a Table Incorporated In the COLA by 
Reference  

Consistent with the plain reading of Contention TC-1, neither Progress nor the Staff 

treated it as alleging omissions from the COLA.  Even NC WARN states that the nine items are 

in Tier 2 of the AP1000 DC Amendment application.  NC WARN states, “The Tier 2 

components are not trivial, but run the gamut of containment, control room set up, seismic 

qualifications, fire areas, heat removal, human factors engineering design, plant personnel 

requirements, operator decision-making, alarms and piping.”  NC WARN Petiton at 14.32  

Similarly, in its Motion to Suspend,33 NC WARN specifically states that the source for the nine 

categories is the AP1000 DC Amendment application.  Motion to Suspend at 7 & n.10.34  

Considering the plain language of Contention TC-1 and NC WARN’s description of the nine 

categories as a description of information covered in Tier 2 items, it is not surprising that both 

the Staff and the Applicant felt that it was not in dispute that the nine categories were 

                                                 
32  See also Motion to Suspend at 10-11 (identifying the same nine general categories quoted in LBP-08-15 at 7 as a 

summary of non-certified Tier 2 components). 
33  The Motion to Suspend is incorporated by reference into Contention TC-1.  NC WARN Petition at 7. 
34  BREDL provides an essentially identical listing and also identifies the list as a summary of the Tier 2 items in the 

AP1000 DC Amendment application.  BREDL Petition at 10 & n.3.   
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incorporated by reference in the site-specific DCD and did not consider Contention TC-1 to be a 

contention of omission. 

In fact, the nine asserted subjects are a paraphrase of item descriptions in a table from the 

Introduction of the AP1000 DC Rule.35  The Board does not state that Progress is incorrect in 

stating the nine categories are in the AP1000 DC Rule.  While NC WARN (and BREDL) 

reference the AP1000 DC Amendment application (ADAMS No. ML071580759), review of the 

sidebars in that amendment application show there is no substantial change from the AP1000 DC 

Rule.  There is no reasonable inference that the nine categories are omitted from the COLA 

because there is no reason to doubt that NC WARN’s list is derived from a summary of items 

described in Appendix A, attached.  Furthermore, the COLA incorporates both the AP1000 DC 

Rule and the AP1000 DC Amendment application.  See Progress Answer at 17-18.  Therefore, 

the list of nine categories of items is incorporated into the Harris site-specific DCD in the COLA, 

regardless of whether the list is a paraphrase of the AP1000 DC Rule as stated by Progress or the 

AP1000 DC Amendment application as alleged by NC WARN.  The Board erred in concluding 

that the nine categories of items were omitted from the COLA. 

4. The Board Erred In Admitting Contention TC-1 

For the reasons stated above, the Board erred in holding that NC WARN’s laundry list of 

nine assertions are omissions from the COLA.  The Board did not recognize that the Progress 

Answer stated that the list comes from the COLA.  Therefore, the Board is incorrect in asserting 

Contention TC-1 was not controverted by the Applicant.  In addition, the Board improperly 

assumed that Contention TC-1 is admissible if not controverted.  Furthermore, even if not 

controverted, there is no basis for the Board to assume that Contention TC-1 is admissible 

                                                 
35  The Table in question is provided as Appendix A to this Brief. 
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without finding that Contention TC-1 meets the admissibility standards in the NRC regulations.  

The Board also did not explain why it deviated from the relevant case law and regulations; 

therefore, the Commission should find that Contention TC-1 is not admissible because it fails to 

meet the requirements of 10 C.F.R § 2.309(f).   

V. CONCLUSION 

For the reasons stated above, Contention TC-1 should be rejected and the NC WARN 

Petition should be wholly denied. 
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